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SUMMARY

In clause intermediary is analyzed as a kind of business, alongside with others to it adjacent concepts of conditions of
development of the constitutional bases of market economy and human rights and the citizen on employment by these kinds

of activity.
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B cTarbe mocpeqHNUECTBO aHATU3UPYETCS KaK BU MPEATPUHIMATENBCTBA, HAPSLY C APYTUMU €My CMEKHBIMH TTOHS-
TUSIMH, B YCIOBHUAX PA3BUTHS KOHCTUTYI[OHHBIX OCHOB PHIHOYHOW SKOHOMHUKH M TIPaB YEIOBEKA M TPaKIAHNHA HA 3aHATHE

OTHUMU BUJIaMHU JICATCIIBHOCTH.
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\ﬂeﬂen usn?

Hecmompsa na mo, umo nonamue «npeonpuUHUMAmMenbCmeoy,
«NpPeonpUHUMAMmMenbCKasa 0esAmenbHOCHIb) OMPAXNCEHbl 60 MHO-
2ux 3akonooamenvhuvlx akmax Pecnyonuxku Monoosa, 6 nacmos-
ujee epemsa amu u opyzue CeA3aHHble ¢ HUMU NOHAMUA (NOCPeo-
HUYECME0» «NOCPEOHUK», (KOMMEPUU), (KOMMEPCAHm) HU 6
npagocosnanuu 2paxcoam, nu, mem oonee, 6 Koncmumyyuu ne
Hawiu ceoezo npamozo ompasxcenus. Kaxkogol npuuunst 3mozo

~
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O-IIEPBBIX, B CO3HAHHUHU Yy4e-

HBIX, 3aKOHOJIaTeIeH U Mpo-
CTBIX TpaXxJaH, MOCPEAHUYECTBO
eme Aoiro OyneT accoUuupoBaTh-
Csl C HEPBIHOYHBIMU MOHSATHIMHU
«CTICKYJISLIUS, «CIICKYJISTHTY,
«TOPToBEL, KOTOPBIMH Ha HPO-
TSODKEHUM HMX OOJbIIEro mnepuoaa
JKU3HH OINEPUPOBAIIO  COBETCKOE
3aKOHOJATEIJILCTBO.

Bo-Bropeix, Koncrurynus Pe-
cryonmkn MonaoBa Oblia TpHHATA
B IIEPHOJ HAaYaJIbHOH cTaguu Gop-
MHUPOBAHUS PEIHOYHON 3KOHOMUKHU
— 29 nrons 1994 rona. B Helt He 3a-
KPEIJICHO JJaKe MPaBO KaKIO0ro Ha
3aHATHE  NPeIIPUHUMATEIbCKON
JESITENBHOCTBIO.

B-TpeTbux, y MHOTMX IemyTa-
toB Ilapnamenra PM B nepuojp ee
OpUHATHA HE C)OPMHUPOBAIOCH
€llle «PBIHOYHOE) NIPABOCO3HAHUE,
MOCKOJIBKY B  TPEIIIECTBYIOIINN
COBETCKHI Teprosi y OONBIIHH-
CTBa 3aKOHOTIOCTYIIHBIX T'PaXJIaH
B CHITy OOBEKTUBHBIX MPUYUH YKO-
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PEHHUIIOCH HETaTUBHOE OTHOIIIEHHE
K CTIEKYJISIIUN U CTIEKYJITHTaM, Ha-
kazyeMbiM B CCCP B yromoBHOM
TTOPSIIKE.

OpHako ciemryeT OTMETHTb, YTO
TEPMUH “‘CHEKYISIIHA” TIOSBUIICS
OYCHb JIABHO W MPOM3OIIET OH OT
JIATHHCKOTO cJIoBa speculatio, 9To
03HAYaeT BBICICIKUBAHHE, BBICMA-
TpuBaHue. B coBpeMeHHOM cii0-
Bape MHOCTPAHHBIX CJIOB TEPMHH
CTEKYJISIINS ONIPEACTISIeTCS KaK:

1) Cxynka u mepenpoaaxa pas-
JIMYHBIX TOBAPOB T10 MOBBIIICHHBIM
LEHaM C LEJIBIO0 HAKUBHI.

2) Kymuist - mponaska OUpsKeBbIX
LeHHOCTeH (akuui, OoOIMraIuii,
BEKCeNed U T. 1.) C IENbI0 TONy-
YCHUSI CIEKYIATUBHON TNPHOBLIH
OT pasHHIBl MEXAY MOKYMHOH U
MPOAAKHON 1IEHOH (KypcoMm) mpu
nepenpo/ake STHX LEHHOCTEH.

3) OcHoBaHHBI Ha YeM-JTUOO
pacder, yMbIceld, HampaBlICHHbIH
Ha HCIOJIB30BaHUE 4Yero-mnbo B
KOPBICTHBIX LIEJISIX.
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B skoHOMHMUYecCKOl Hayke IIO-
HSATHE CHEKYJSIIHA OIPEIeNIIeTCs
KaK W3BJICYeHHE TPUOBLIIN MyTeM
WCTIOJIh30BAHUS PAa3HUIBI IIEH BO
BpPEMEHH.

Ecmu 3arnsany e TiTyOKe B HCTO-
PHIO YeJIOBEYECKOM IMMBHUIN3AINH,
TO TIEPBBIM YEJIOBEKOM, KOTOPOTO
[0 COBPEMCHHBIM MOHSITUSIM MOXK-
HO OTHECTH K CIEKYJIsSHTaMm, ObLI
HNocud, ceim NakoBa m Paxwmmm,
ronapmuii B Erumner. OH ucIonb-
30BaJI CIOCOOHOCTH ~OT Oora” mc-
TOJIKOBBIBaTh CHBI. OmHAXIBI (a-
PaoHy IPUCHUIICS COH, HCTOJIKOBAB
kotopeiid, Mocud pacckazan ¢da-
pPaoHy O CEMH IUIOJOPOIAHBIX IS
Erunra rogax, 3a KOTOpbIMH I1O-
CIICIYIOT ceMb HeypokaeB. Dapa-
on HaszHauwi Mocuda riaBHbIM co-
OuparesieM M3JIHIICK ypoXKasi, 4To-
OBI 3TH 3amachl IOMOTIH BBIKHUTH B
TOJIOJIHBIC TO/IbI. B ropr nzo0unus
Hocu¢ ckyman mo aemeBoi HeHe
M3JIMIIKA 3epHa U TaKUM 00pazoM
HaKoOIWJI HeObIBasbie 3amackl. [lpu
HacTyIuieHuu ronoaa Mocud cran
MPOJIaBaTh 3ePHO MO 00JIee HU3KUM
[IEHaM M CO3JIaJl IIPH 3TOM OTPOM-
HbIe OOTaTCTBA.

XOTs ¥ IOCTaTOYHO YCIIOBHO, HO
HNocuda MOKHO cUMTaTh MEPBBIM
OMprKeBBIM ““OBIKOM”, KOTOPBIH I10-
KynaeT ToBap Mo Oojee HHU3KUM
[IEHaM B pacyeTe Ha TOCIeNyoliee
€ro MoJIOpOXKaHUE.
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HarypanbHoe X03iCTBO Ha Tep-
puUTOpHUH, IIe ceiddac pacrookeHa
MommoBa, ObUTO pa3BUTO ClTabo, U
BHYTPEHHMI TOPI' BEJIM CaMH IIPO-
N3BOANTENHN - KPECTbSHE U peMec-
neHHuKH. [locne npuHITHS XpUCTH-
AHCTBa KOMMEpPYECKHE OIepanyn
OCYLIECTB/SUIMCh 110, IIOKPOBH-
TEJIbCTBOM LiepkBU. OHa OCyILEeCT-
BIIsUTa PYHKITUHM TOCYIapCTBEHHOTO
PperyJlMpoBaHusl KOMMEPUYECKOM Je-
ATENBHOCTH, Oepsi Ha ce0sl ITIaBHOe
- KOHTPOJIb 332 YECTHOCTHIO TOPTOB-
11eB (TIpoBepsiyIa BECHI, TIpecieoBa-
Ja pocToBmKYecTBO). IlockombKy
B TO BPEMs TOPIOBLBI U PEMECIICH-
HUKU HE O6’be):[I/IH$UII/ICB B COIO3HI,
TO TAKOTO pojia MPeIPHUHIMATEITb-
CKYIO JIeSITEIIbHOCTh, TOBOPS COBpE-
MCHHBIM A3BIKOM, MOXHO B YHCTOM
BUAC Ha3BaTb WHAMBUAYAJIbHBIM
NpCANIPUHUMATCIIBCTBOM HWJIKN  Ma-
neiM OuzHecoM. C pa3BUTHEM To-
CydJapCTBECHHOCTU W HUBWIM3ALNU
OHO TpUOOpeTao pasHbie (HOPMBI,
BMECTE C TEM COBEpIICHCTBOBA-
Jlach M CHCTeMa 3aKOHOJATEJIbCTBA
0 IPEANPUHUMATEIILCKON 1€ TENb-
HOCTH.

CHexky/nssHTOB MOXHO HalTh
Ha PbIHKAaX IIEHHBIX Oymar, ceib-
CKOXO3SHCTBEHHBIX TOBapoOB, Me-
TaJJIOB, HWHOCTPAaHHOH BaJlOTHI,
HEIBUKMMOTO MMYILECTBA U MHO-
rux Ipyrux. B Hacrosiee Bpems
OCHOBHBIM MECTOM BCTpEYH CIIe-
KYJISIHTOB SIBJISIFOTCS] OMPIKH.

bupxeBas cnekyasiuusi - 3TO
«TIOJTyYCHHUE TTOCPEACTBOM CJIEIOK
Ha (OHIIOBON OHMpIKE CIIEKYIISTHB-
HOW mNpHOBIIM 3a CYET Pa3HMLBI
MEXIy KypcaMmy LIEHHBIX Oymar Ha
MOMEHT 3aKJIIOUYEHHUS] U HUCIIOJIHE-
Hus» [1].

Crenyer OTMETHTH, 4YTO 3a-
KOHOJIATENIbCTBO HEKOTOPBIX  €B-
POIICHCKUX CTpaH OTpaxkaeT IIy-
OJIMYHOCTb, CIPAaBEIJIUBOCTh U
COLMAJIbHYIO CYIIHOCTH ITOHSTHUS
«CHEKYJISLUSD, KOTa OHAa CIYXKHT
HE YaCTHbIM, a OOILECTBEHHBIM
HMHTEpEeCcaM OIPEIENICHHBIX CIIOEB
IpeAnpuHUMaTeseil,  Hampumep,
KOOIIEPAaTOPOB U PEMECIIEHHUKOB.
Taxk, Harrpumep, B crathe 45. KoH-

crutyuun WranesHckoit Pecmy-
omuku 1947 roma 3adukcHpoBaHoO,
yto «Pecmybnmka mpusHaeT co-
[MUANTBHYIO (DYHKIIHIO KOOTIEPAIHH,
OCHOBaHHOW Ha B3aWMOIIOMOIIH U
He Mpec/ieayonieii mejei yacr-
HOii cnekyJsiuu. 3aK0H MOep-
KMBAET Pa3BUTHE KOOTIEPAIINH, TI0-
OIIpsieT ee HEeOOXOAMMBIMH Cpes-
CTBaMH W 00ECIeYnBaCT IyTeM
HaJUIeKAIETO0 KOHTPOJIST XapakTep
U TeNM KOOTepalyi. 3aKOoH TMpej-
yCMaTpUBaeT OXpaHy M pa3BUTHE
pemecem» [2]. (MOTIepKHYTO HAMHA
—-T. K. u B.I1).

B crarbe 44. BbIeynoMaHyTOM
KOHCTHTYIIUHM COJEPIKATCS U JPy-
rHe HOPMBI, YCTaHABIHMBAIOLIHE
COLMAJIbHYIO CIIPaBEJIMBOCTh. B
YAaCTHOCTH B HEH MPe3IOMHUPYETCS,
YTO «B LEJIAX AOCTIKCHHUS Parno-
HaJIbHOW JKCIUTyaTalluu 3€MJIU U
YCTAHOBJIEHUS]  CHPaBeIJIMBBIX
COUMAJbHBIX OTHOLIEHWH 3a-
KOH Hajiaraet o0s3aTrejibCTBa Ha
YaCTHYIO 3€MEJIbHYIO0 COOCTBEH-
HOCTbh, YCTaHaBJIMBACT MpPEACIb-
HBIE pa3Mepbl 3TOH COOCTBEHHO-
CTH, CMOTPSI 110 OOJNACTSIM U CEJb-
CKOXO3AHCTBEHHBIM 30HaM, Oiaro-
NPUSATCTBYET YIYUIIECHHIO 3EMEb,
npeo0pa3oBaHUIO KPYIHBIX 3€M-
JEeBNAJlCHU M PEKOHCTPYKIHU
MPOM3BOICTBEHHBIX €AMHUIL;, MOJ-
JAeP:KUBAET MEJIKYI0 H CPEIHIOI0
cOOCTBEHHOCTHY [3]. (MOJUYepKHY-
to Hamu — T. K. u B.I1.).

Ha nam B3msig, cremyer B 3a-
KOHOJIATeTIbCTBE BMECTO TEPMH-
Ha «CHEKYISHUS» OIepPUpOBaTh
MOHATUSMHU  «IIOCPETHUIECTBOY,
«KOMMEpPIUS» MMes BBUAY HX 3a-
KOHHOCTbB, ITYOJTUYHYIO OTpaBIaH-
HOCTh W CIIPaBEUIMBOCTh. A He3a-
KOHHOE HJIM HEUECTHOE MOCPEIHH-
YECTBO B MMPOTHBOBEC 3TOMY 3TO H
€CTh YacTHasl CIIEKYJISIIHSL.

Hecmotps Ha TO, 4TO B 0OJIB-
IIMHCTBE KOHCTUTYIUH TEPMHH
«IIOCPEeTHUYECTBO» HE YIOTpe-
OmsieTcs, Bce K€ MPaBO YEIIOBEKa
W TpaXJTaHWHA 3aHUMAThCS TI0-
CPETHIYECTBOM BBHITEKAaeT M3 00-
Jee OOIIero ero mpaBa 3aHUMAaTh-
Csi TPEANPUHUMATENECKOW  JIed-
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TENBHOCTBIO, MOCKOJIBKY ITOHSITHE
«TPENNPUHAMATENECTBO»  IIHPE
MOHATHSA ~ «TIOCPEIHUYECTBO» U
JIPYTUX, CBS3aHHBIX C IMOCIICAHUM
nouaruil. Tak, Hampumep, cornac-
HO c1.42 KoHcTuTynmm YKpauHBI,
«KKIBIH MMEEeT MpaBO Ha Tpe-
MIPUHAMATETBCKYIO JESTebHOCTD,
HE 3alpenicHHyI0 3akoHOM» [4].
WHTrepecHo, 4TO B cTpaHax C pbl-
HOYHOM SKOHOMHUKOW TEPMHUH «IIO-
CPEIHHYECTBO» MPUMEHHUTEIHHO K
TPYIOBOW AESITETHHOCTH TpaXka-
HUHA BCTpEUYaeTCs, HampuMmep, B
Koncturynuu ®PT. Tak, cornacHo
cT. 74 OcuoBHoro 3akona denepa-
THBHOM Pecnybmuxu ['epmanum,
KOHKYpHpYIOIIas 3aKOHOAATeIbHAs
KoMIieTeHIMA [5] pacrpocTpass-
eTCsl Ha CIIEIyIoIUe 00JacTu:
(mynkT 12) «pabouee mpaso, BKIO-
yasi OpraHu3alfio MPOU3BOJICTBA,
OXpaHy TpyJa U MOocpeIHNYecTBA
Mo HaiiMy; coluajibHOE CTpaxo-
BaHHUe, BKJIIOYas CTPAaXOBaHHE OT
Oe3pabotunpy [6] (MOTYEPKHYTO
Hamu — T. K. u B.IL.). Takum 00-
pa3oM, MOXHO C/IeJIaTh BBIBOJ, YTO
MIOCPEAHUYECTBO 3TO HE TOJBKO
Pa3sHOBUAHOCTH  MpEANpUHUMA-
TEJNbCKOH, TOPToBOH (KOMMepue-
CKOH) JAeATeNbHOCTH, HO M Jes-
TEJIbHOCTHU TPYIOBOM.

Cnenyer OTMETUTb, YTO He
TOJIBKO B 3aKOHOJATENICTBE, HO
U B JIOKTPUHE CYLIECTBYIOT pa3-
JIUYHBIE OMpECIICHUS TIOCPEIHU-
yectBa. OJHM aBTOPBI «IIOCPE-
HUYECTBO» TPAKTYKOT KaK 6UO
NPeONPUHUMAMENbCKOU  Oesmelb-
HOCmU, TIOJ] KOTOPBIM TOHHUMAOT
«OCYIIECTBICHUE  TIOCpEIHUYe-
CKUX (YHKIHH, TO €CTh OKa3aHhe
YCIIYT, CBSI3aHHBIX C MPOJBUKEHU-
€M TOBapOB Ha PBIHOK W €ro mnepe-
Jadeil B HaJIe)KaleM BHJIE OT He-
MTOCPEACTBEHHOTO TPOU3BOIUTEIS
TaKOTO TOBapa ero MOTPEOUTEITIO»
[7], npyrue xak cnocob paspeuie-
nuss cnopos (alternative disputes
resolution). B anTmificKo# pRIHOY-
HOM TEPMHUHOJOTHH CYIIECTBYET
HECKOJIBKO CJIOB, TIEPEBOANMEBIX Ha
PYCCKHH SI3BIK KaK “TIOCPETHHK .
Hampumep, agent, conciliator, HO
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Oosiee TouHoe - mediator, B OCHO-
BE KOTOPOTO JIEKHUT CJIOBO ‘“‘Cpel-
HUI”.

KakoBa B3auMOCBSI3b NMOHSATHI
CKOMMEPITUS», «ITOCPEIHHUK» C
MOHATHEM  «IPEIAIPUHUMATENb-
ctBo»? Kommepyuss — 3TO COBO-
KyIHOCTH TIPOIIECCOB M OTIePAIHid,
HaTpaBICHHBIX Ha COBEpIICHHE
KyTUTA-TIPOJIA)KH TOBapOB B IIEJSIX
VIOBJIETBOPEHHUSA TOKYHaTEIbCKO-
ro crpoca W TOJIY4YeHHS MPHOBI-
M. A TONy4YeHne MpHUOBLTH — 3TO
OJIMH W3 TIIaBHBIX MPHU3HAKOB IO-
HATUSL  «IIPEAIPUHUMATEIHCTBOY.
Ha coBpemMeHHOM pBIHKE JaHHYIO
COBOKYITHOCTh KOMMEPYECKUX OT-
HOIICHUNA BBITIONHICT npeonpu-
HUMamenvbckull nocpeonux. Ilpeo-
NPUHUMAMENbCKULL NOCpeoHux
- 3TO IOpHUIUYECKOe Wi (husnye-
CKO€ JIMII0, HaXOMAIIeecs MEXIY
JIPYTHMHU KOHTPAareHTaMu KOMMep-
YEeCKOIro Ipoliecca M BBIMOJIHSAIO-
niee (GyHKIOUHM WX CBEIEHHS IPYyT
C JpyroM Jyis oOMEHa TOBapamu,
ycIyramMy 1 HHpOpMaIuen.

WHorna TepMuH «mocpenHuye-
CTBOY» IMMOHUMAIOT KaK BUJI KOMMED-
YeCKOW (TOPTroBOi) NEsTETHHOCTH.
Kommeprus (koMMepuuym) - clio-
BO JIATUHCKOTO MPOMCXOKICHHUS, B
MIEPEBO/IE O3HAYAIOLIEE - TOPTOBIIS.
Toprosiust - 3T0 mpuoOpeTeHHE U
COBIT TOBApOB Pa3JIMYHOTO Ha3Ha-
YEeHHs, TO €CTh 3TO psJ MOKYIOK
u mpopax. Toproeis B IIMPOKOM
CMBICJIE CJIOBA IPEJICTABIISIET COOOM
oreparyy KyIluIu-IIpoIaXKH BMECTe
C TPUMBIKAIONUMH  TOPTOBBIMHU
mporeccamu, 0e3 KOTOPBIX HEBO3-
MOYKHO OpraHHM30BaTh HOPMaJIbHOE
MPOBEICHNE KOMMEPYECKHX OTle-
pauuii. D10, MpEXe BCEro, opra-
HU3alMsT XO35SUCTBEHHBIX CBsI3EH
MEXJIy TIPOJIaBIlaMH U TOKYIIaTe-
JISIMU, W3YYE€HHE TIOKYTaTeIbCKOTO
crmpoca Ha TMpojaBaeMble TOBApPHI,
cOBITOBasT peKJiaMa, nocpeoHuue-
Cmeo, CEepBHUCHOE OOCITYXKHBaHHE
MOKyTIaTeNIel, B TOM YHCIE BBI-
MOTHEHWE JUII HHAX HEKOTOPBIX
JIOTIOJTHUTENTBHBIX YCIYT, CTpaxo-
BaHHE TOBApOB TPH WX JOCTaBKe
nokymnarensim. KomMepueckas aes-
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TEBHOCTH B YCIIOBUSX PHIHOYHBIX
OTHOIIIEHUH OCYIIECTBIACTCS He
TOJIBKO B cpepe TOBapHOTO 0Opa-
IIeHus1, HO U B cdepe (pUHAHCOB,
HOBBIX TEXHOJOTHHA, TMPOIYKTOB
WMHTEIJIEKTYaIbHOTO TpyJda, W BO
MHOTHUX JApPYTUX, Tn€ OOBEKTHI
KYIUTA-TIPOJIAYKH UMEIOT PeajbHYyIo
CTOUMOCTb.

Hekoropsie aBTOPBI BBIJACISAIOT
TaKyl Pa3sHOBHUIHOCTb MMOCPEIHH-
YEeCTBA KaK «TaMOXKCHHOE MOCPE/-
HAYECTBOY [8].

Takum oOpa3om, Ha HaIl
B3IJISAJl, MOXKHO BBIICIUTH TaKHE
BH/IbI MTOCPEIHUYCCTBA, KaK MPE/-
MIPUHUMATEILCKOE, KOMMEPUECKOE,
TaMOXXCHHOE, TPYJIOBOE U MPUMHU-
pUTEIILHOE MPABOBOE TMOCPEIHU-
yecTtBo. JlaHHas kmaccuukanms
HE SIBJIICTCS MCYCPITBIBAOILEH, 10-
CKOJIBKY B paMKax Ka)K0ro U3 yKa-
3aHHBIX BHUJIOB WJIU HAa X «CTBIKE»
MOTYT MOSIBUTBCS U MX TIOJABHIBI.

ITosTOMy HanoO BCSYECKH MOJI-
JICp>KUBaTh W pa3BuBarh B Peciry-
Onmuke MosioBa BCce BHJIBI U pa3-
HOBUJIHOCTH ITOCPETHUYECTBA, YTO
JIOJDKHO HAWTH TI0 MEpe UX pa3BH-
TUSl TIOCTEIICHHOE OTPAXKCHHE HE
TOJILKO B T'PayKIaHCKOM, TOPrOBO-
KOMMEPUYECKOM, TPYIAOBOM, TaMO-
YKCHHOM, HO U B KOHCTUTYITUOHHOM
3aKOHOJIATEIIbCTRE.

Crnenyer Takxke pa3BUBATh U
BCSYECKU YKPEIUIATh HE TOJIBKO B
MIPaBOCO3HAHUM TPAXKIAH TaKHe
MOHSTHSA KaK «IOCPEIHUYIECTBOY,
CKOMMEPIIHSD, IOCPETHUKY,
«KOMMEpCaHT», HO ¥ B TIPaBOCO-
3HAHWW UYWHOBHHUKOB, YUYEHBIX H
3akoHonateneid. CoOBpeMEHHBIE K€
KOHCTUTYIIUU TIOCTCOBETCKUX TO-
CyZIapCTB JIOJDKHBI, HA HAI B3IJIS,
OIepHpOBaTh BCEMU OSTUMH TIO-
HSATHUSIMH, TIOCKOJIBKY OHU COCTaB-
Tst0T 0azy Oosiee OOMIMX TMOHSATHIA
«TIPEeNNPUHUMATENBCKAS JIeATENb-
HOCTBY, IIPEIIPUHUMATEIHCTBOY.

B yactu 4 c1.26 KoHcTutynuu
Peciyonmukm  Kazaxcran 3aduk-
CHUPOBAHO, YTO «KAXKIBIH HMEeT
MpaBO Ha CBOOOXY WPEIITPHHHM-
MaTeIbCKOH JesITeNbHOCTH, CBO-
00MHOE WCIIONBb30BaHUE CBOETO
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UMYIIECTBA IS JTI000W 3aKOHHOU
MPEIIPUHUMATETBCKON  JIeATENb-
HOoCTHY lIpM ATOM «MOHOTIONUCTH-
YyecKasi JICATEIbHOCTh Pperyiaupy-
eTCSl M OTPAaHMYMBACTCS 3aKOHOM.
HemobpocoBecTHasi KOHKYypeHIUS
3amperaercs» [9].

[Tomo6uBIE HOPMYTUPOBKH CO-
nepkarcs B cr. 34 KoHcTuTynmm
Poccuiickoit ®enepanuu. B ee
yacTH | yKa3bIBaeTCs, YTO «Kax-
TG UMeeT TpaBO Ha CBOOOTHOE
WCITOJIb30BAHUE CBOMX CIIOCOOHO-
CTeH W UMYIIECTBA IS MPEIITPH-
HUMAaTeJIbCKOW M MHOW He 3ampe-
IMIEHHOM 3aKOHOM SKOHOMHMYECKOMH
JIeSITeJIBHOCTHY», @ B 4acTU 2 KOH-
CTaTUPYETCS, YTO «HE JOMYCKAETCS
9KOHOMUYECKas AeSTEIBHOCTD, Ha-
MpaBJICHHAsT Ha MOHOIIOIHU3AIHIO
U HEJI00POCOBECTHYIO KOHKYPCH-
nuro» [10]. B wactu 1 c¢1.19 Kon-
crutyuun Muaum 3adukcuposaHo,
YTO «BCE TPaKAaHe UMEIOT MPaBO:
... 2) TPAKTUKOBaTh JOOYIO MPO-
(deccuto WM UMeTh JH000E 3aHs-
THE, BECTH JIIOOYIO TOPTOBIIO WIIH
KaKyl0-1100 APYTyIo NpelnpuHH-
MAaTeNbCKYIO NeATeIbHOCTEY [11].

Jlaxke B KHSKECTBaxX U KOPO-
neBctBax EBpomeiickoro Coro3a
rapaHTupyercs cBo0oja mpearnpu-
HUMarenbCcTBa. Tak, COIIACHO CT.
38 Koncrurynunn KoponescTBa
Ucnanus, 27 despans 1978 roxa,
«TpU3HAETCS CBOOONA TMpENIpH-
HUMAaTelIbCTBA B paMKaxX pPBIHOY-
HOTO X03siicTBay. [Ipu stom, «iy-
ONMYHBIE BIACTH TapaHTUPYIOT U
OXpPaHSIOT €€ OCYIIeCTBICHHE B
COOTBETCTBHH C OOIIUMH DKOHO-
MUYECKUMH TPeOOBaHUSAMHU U 00€-
CIIEUYMBAIOT €Tr0 IPOU3BOIUTENb-
HOCTb, U B CITydae HEOOXOIUMOCTH
B COOTBETCTBUH C TPeOOBaHUIMU
mianupoBanus» [12]. B crarbe 28
Koncturynuu KusbkecrBa Annop-
pa ot 14 mapra 1993 roma Taxxe
3a(UKCHPOBAHO, YTO «CBOOOTHOE
MPEIIPUHAMATEIBCTBO MTPU3HACT-
Cs B paMKaxX PBIHOYHOW SKOHOMH-
KH M OCYIIECTBISETCS C COOIITO-
JIeHUeM 3aKoHozarenascTBay [13].
B c1.32 »stoit ke KoHcTUTylnMM
YKa3aHO, YTO «TOCYIapCTBO MOXKET




BMEIIMBATHCS B OPTaHU3AINIO SKO-
HOMHYECKOH, KOMMepYecKon, (u-
HaHCOBOM M TPYIOBOM KHU3HU AJIs
obecrniedeHms B paMKax PHIHOYHOMN
SKOHOMHKH  COaJaHCHPOBAHHOTO
pa3BUTHS OOIIECTBa, a TaKkKe 00-
mero OarococTosHUD [ 14].

B c1.16 Xaptum EBpormeiickoro
cor03a 00 OCHOBHBIX TIpaBax, KOTO-
pas HaszpiBaetcs, «CBoOoma mpen-
MIPUHUMATEIbCKOMI ESITEIBHOCTI,
3adukcupoBano, uto «CBoboma
HNPEANPUHUMATENIBCKON  JESTENb-
HOCTH ITPU3HAETCS B COOTBETCTBUH
C KOMMYHHUTapHBIM ITPABOM U C Ha-
[UOHAIBLHBIM 3aKOHO/ATEILCTBOM
Y HAIIMOHAJTFHOM TPaKTHKOW» [15].
C y4eToM NepCreKTUBBI BCTYILIC-
Hus Pecniyonuku Mongosa B EC
ObUIO OBI IIeiecoo0pa3Ho B IIaBe
II «OcHoBHBIE TIpaBa U CBOOOABI
Koncrutynuun PecnyOnmuku Mos-
JIoBa mocie cT.33, mpeaycMoTpeTh
ct.33* «CBoOoma mpeAnpuHUMAa-
TEJNbCKOH JIESTETLHOCTH U CaMo-
PETyIUPOBaHUsD) CIEAYIOLIETO CO-
Jep KaHusl:

(1) Cpoboma mpeanpuHUMa-
TENbCKOH JIeSTeTbHOCTH TpU3Ha-
eTcs W TapaHTHPYeTCs B paMKax
PBIHOYHOI YKOHOMUKHU M OCYILIECT-
BJISIETCSL C COOJIIOEHHEM 3aKOHO-
JaTeNIbCTBA, BKJIIOYAsl pa3InvHbIC
(hopMBI KOMMEPLINH, TOCPEAHNYEC-
CTBa M MaJoro Ou3Heca.

(2) TocymapcTBO MOXET BMe-
LIMBAThCs B OPraHU3AIMIO IKOHO-
MHYECKOH, KOMMEpUYecKoH, ¢u-
HaHCOBOM M TPYIOBOW KU3HU AJIs
oOecrieueHNs B paMKax PHIHOYHON
SKOHOMHKH  COaJaHCHPOBAHHOTO
pa3BuTHS OOIIECTBA W HEOIYIIe-
HUSl HE3aKOHHBIX CIEKYISTHBHBIX
CHENOK B IMEJSAX YCTaHOBIICHUS
CHPaBENIUBBIX COIMAIBLHBIX OTHO-
LIEHUH.

(3) CamoperynupoBaHue - 3TO
camocTosTenbHas hopMa 00BeIH-
HEHUS MpeaprHUMaTeIei 1 pe-
MIPUHAMATEIECKAX ~ COOOIIECTB,
MIpH  KOTOPOM CO3/aroIasics Jo-
OpOBOJIGHO OpTaHM3aIUs  CcaMo-
pPETYIUpPOBaHHUSI  CaMOCTOSTEIb-
HO YCTaHABIMBAeT IENH, 3aJa4H,
(yHKIMY, TIOMHOMOYHWSA, TIPaBa,

0O5I3aHHOCTH M MEXaHU3M B3a-
UMHOH OTBETCTBEHHOCTH MEXKAY
cyObekTaMu  Majoro  Ou3Heca
BHYTPH 3TOM OpTraHU3allu U YIIO-
PSIIOYMBAET CBOM OTHOLICHUS C
TOCYlapCTBOM IIyTEM IIPEACTaB-
JIEHUs1 B COOTBETCTBYIOIIUII OpraH
aKTa caMOperyaupoBaHus (KOZEKC
HIOBEICHUS, NIPABUIIO IO Yperysu-
POBAHUIO CIIOPOB B COOCTBEHHOM
CyZle), a TOCYIapCcTBO aBTOPHU3YET
ero (coramaeTrcs, JIETHTUMHUPYET)
U MOXET JeJIeTHpOBaTh i 4acTh
CBOUX IOJHOMOYHUH MO PEryanupo-
BaHHIO PhIHKA B COOTBETCTBYIOIICH
0Tpaciy Ha KOHTPAKTHON OCHOBE.

B cr. 126 Konctutymuu Pe-
cryonuku MomoBa, KoTopasi Ha-
3bIBaeTCs «DKOHOMHUKA» B YacTH
(2) 3aduxcupoBano, uto «locy-
JlapcTBO JOKHO [16] obecre-
Y9UTh: ... b) CBOOOIY TOPrOBIU U
NPEANPUHUMATEIBCKON  JIeATElIb-
HOCTH, 3alUTy J00pPOCOBECTHOU
KOHKYpPEHIIMH, cO3JaHue OJaro-
HMPUSATHBIX YCIOBUN AJISI HCIOJIb-
30BaHHsI  NPOU3BOJACTBEHHBIX
(akTopoB» (MOTUECPKHYTO HAMHU
— T. K. u B.M). Takum o0Gpazom,
cB00OJa TOPTrOBIM M MPEANPHHH-
MaTeJIbCKOH AEATEeIbHOCTH pac-
CMaTpHUBaeTCs 3aKOHOAATeNIeM Kak
MHCTUTYT PBIHOYHONH HKOHOMHUKHU
WM 1aKe KaK MPOU3BOACTBEHHBIN
¢akTop, HO HE KaK MPaBO YeJIOBe-
Ka U IpaJIaHuHA U JaXe He Kak
00513aHHOCTB TOCYIapPCTBa IO 00e-
CIICYCHHUIO TAaKOW CBOOOABI, & €ro
JOJDKEHCTBOBAHHUE, YTO BBI3HIBACT
HEIOyMEHHE HE TOJIBKO y Tpea-
IpUHUMATeIe, YNHOBHUKOB, HO
U Yy YUCHBIX-IOPHCTOB, HAIpUMeED,
CHEIMATUCTOB 10 KOHCTHTYLH-
OHHOMY U TI'Da)XIaHCKOMY IIPaBy,
BKJItouas skcneproB BAKa, mo-
CKOJIbKY BO3HMKAIOT CIIOpPHI II0
MOBOAY TOTO, SIBJISIETCS JIM IIPaBO
YyeJIoBeKa ¥ TpakJaHNHa Ha Ipel-
NPUHUMATEIbCKYIO ACSTEIbHOCTh
U pa3nuuHble e¢ (OpPMBI TIpea-
METOM KOHCTHTYLIMOHHOTO IIpa-
Ba. Benp U1 3TOrO CymIeCTBYIOT
TakMe OTPAC/IM IpaBa Kak Ipax-
JAaHCKOE U MPEeANPHUHUMATEIBCKOE
paso.
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Ho, xax moxa3pIBalOT HaIIA
MHOTOYHCIICHHBIE HCCIIEIOBAHUA,
To0bIe (hOPMBI TIPEIITPHHIMATETh-
CTBa, B TOM YHCII€ KOMMEPIIIH, TI0-
CpeIHMYEecTBa W Majoro Om3Heca
JOJDKHBI ~ OBITh  TIEPBOHAYAIHLHO
o0ecrniedeHbl KOHCTHTYIIHOHHBIMU
HOpMaM# W TapaHTHAMH, YTO ITIO-
3BOJIUT CTA0MIIM3UPOBATh COOT-
BETCTBYIOIIEE 3aKOHOJATEIHbCTRO.
ToJsibKO IpH TaKOH OCTaHOBKE BO-
poca BO3MOXKHO MOCTPOUTH IIpa-
BOBOE TOCYJIapCTBO, B KOTOPOM 3a-
HSTHE 3TUMH BHJAMH JIEATCIIBHO-
CTH CTaHET 3aKOHHBIM, YCCTHBIM,
COIMANTbHO-HANPABICHHBIM Ha
pa3BUTHE 0OIIETO OJIATOCOCTOSHHUS
00IIIeCTBa U YCTAHOBJIEHUS CIpa-
BEJIMBBIX CONMAJILHBIX OTHO-
IIeHUi HAa OCHOBE MOCTOSITHCTBA
JNelCTBUS HOPM, 3aKpeIUIeHHBIX
B OpPraHHYecKHX 3aKkoHax. Bemn
3a mociegHue 15-Tb JeT TeKCThI
MHOTUX 3aKOHOB WM3MEHSJIMChH, OT-
MEHSUTUCh WM TOJHOCTBIO 3ame-
HSUIMCh TIO TpH, YeThIpe u OoJjee
pas.

[Ipencrasnsercs, 4YTO JEMO-
KpaTHYECKUE W IUBUIM30BAaHHBIC
OTHOIIICHUS MEXIy CyObeKTaMu
TEOOBIX (hOPM MAaJloro MpeApUHH-
MareiibcTBA M TOCYIApCTBOM 3aBH-
CSIT B IIEPBYIO OYEPE/Ib OT HAJTHUUS
JIOCTaTOYHOTO KOJIMYECTBA FOPUIH-
YECKUX HOPM BBICOKOTO KayeCTBa,
OT TOrO HACKOJIbKO CTaOWIBHO
YperyliupoBaHbl B 3aKOHOJATEIb-
CTBE KaK COOTBETCTBYIOIIUE ITPaBa
MU 00S3aHHOCTH CYOBEKTOB MaJio-
r0 TIpEeNNPUHUMATEIBCTBA, TaK H
MTOJTHOMOYHS OPTaHOB ITYOJIHMYHOTO
YIpaBlIeHHs, a TakKKe TapaHTHH,
HalpapJeHHbIE Ha oO0ecIeYeHue,
COOJTFOZICHNE W 3allUTy MHTEPECOB
Mastoro 6musHeca. CoBpeMeHHas pe-
[JJAMEHTAlusl  aIMUHHACTPATHBHO-
MIPaBOBOTO PETYITUPOBAHHUS MaJIO-
ro OmW3Heca B paszIHUYHBIX cdepax
COIMAITBHO-DKOHOMHYECKON  YKH3-
HU, C OJHOW CTOPOHBI, OTIMYAET-
CS 3HAYUTENBHBIM KOJIWYECTBOM
HOPMAaTHUBHBIX aKTOB, YTO, B KO-
HEYHOM WTOTE, OTIPENEeNsIeT CIOXK-
HBI 1 MHOTOOOpa3HBIN KOMILIEKC
aJIMAHUCTPAaTUBHO-TIPABOBBIX  OT-

)



HOIIEHUH. A C Jpyroil CTOPOHBI,
yKa3aHHO€ 3aKOHOAATENbCTBO Xa-
pakTepusyercs pa30opocaHHOCTHIO,
0eccrcTeMHOCTBIO, AYOIUpOBaHH-
€M, HeJTOCTaTOYHBIM FOPHIMIECKIM
00OCHOBaHMEM TOTO WIJIM HWHOTO
HOPMAaTMBHOTO aKTa, OTCYTCTBHEM
YETKOCTH ¥ SICHOCTH M3JIOKEHUs. A
0e3 ITOTO HEeNb3S YKPETUTh MaJTbIid
OM3HEC - BOXHCUIITYIO COCTaBIISIIO-
IIyI0 YCTOMYMBOW TOJIUTUYECKOU
crabunpHOCTH B PecmyOmuke Mos-
JIOBA.

OcymiecTBiieHne MIPeATpH-
HUMATEIbCKON JIEATEIIBHOCTH Ha
J000M 3Tane ee pa3BUTHS MPOUC-
XOIMUJIO B paMKax TroCydapCTBCH-
HOTO perynupoBanus. Pa3Butue
MPEIPUHUMATEIBCTBA HEPA3PhIB-
HO CBSI3aHO C Pa3BUTHEM TOCYyIap-
CTBEHHOCTH, YKPCIUICHUEM TIOCY-
JTAPCTBEHHOM BIIACTH, & CYIIECTBO-
BaHUE MPEIIPUHUMATEIILCTBA BHE
rocyaapcTBa, a, CJeI0BaTeNIbHO,
aJIMHHUACTPATUBHO-TIPABOBOTO Pe-
TYJIUPOBaHUS, HEBO3MOXKHO.

CTaHOBJIEHUIO U BO3POXKICHUIO
SKOHOMHKH TOCYJapCTBa CIIOCO0-
CTBOBAJIO CTUMYJIUPOBAHHE CO CTO-
POHBI TOCY/IapCcTBA MAJIOTO TPE-
MIPUHUMATEILCTBA (Ha eolaTbHOM
JTane pa3BUTHSA, pPaHHEKAIUTAaJIH-
cTryeckoM mocie pedopmbl 1861
rojia, paHHEM JTare CTAaHOBJICHHS
coBeTCKoM 3koHOMUKH - HOII, u,
HAKOHEI, Ha 3ape Tepexoaa K phl-
HOYHOW SKOHOMHUKe). Manbiii Om3-
HEC 0COOCHHO B HACTOSIIEE BpEeMs
SIBJISIETCSI 3HAYUTEIIHHBIM CEKTOPOM
B TIporiecce ((OPMHUPOBAHUS PHIHOY-
HOI sKoHOMUKH. OH oOecreynBaeT
B OTIPEICIIEHHOM CTENeHN SKOHOMH-
YECKYIO U TIOJIMTHYECKYIO CTaOMITh-
HOCTB B OOIIIECTBE.

Maroe mnpeanpUHIMATEIIECTBO
MOXXHO pPaccMaTpHBaTh B CIIEIYFO-
MIUX paKypcax:

Bo-niepBrix, kak dopmy peann-
3aMd KOHCTHTYIIMOHHOTO TIpaBa
Ha OCYIIECTBIEHNE CBOOOIBI TIPE/I-
MIPUHUMATENBCTBA U HE 3aIpelieH-
HBIX 3aKOHOM BHJIOB SKOHOMHYE-
CKOM JIeSITEJIbHOCTH.

Bo-Bropeix, Kak ¢opmy peanm-
3anuy mpasa Ha Tpya. HeoOxommmo

C

OTMETHUTh, YTO MAJIOC TMPEIIPH-
HUMATENbCTBO KaK pa3 M CO3JacT
HauOOJIbIIIee KOJIMISCTBO PabOINX
MECT.

B-TpeThHX, Kak pa3HOBHIHOCTD
MPENPUHUMATEITLCKON  JICSITEIThb-
HOCTH W WHBIX MalbiX (HopM, Hof-
NaJaloNMX HM HE MOMIAJAI0INIX
TOJT JISHCTBUE 3aKOHOIATENILCTBA O
MpeIPHUHUMATEITHLCTBE, HO KOTOPbIC
TaKKe JIOJKHBI IMETh KOHCTUTYIIU-
OHHBIE OCHOBBI U IPABO Ha CBOE CY-
IIECTBOBAHUE U PA3BUTHE.

B-uerBepThix, Kak cpemy Gopmu-
POBaHUs OpraHU3aIMi CaMOpEryIu-
posanwus [17].
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