I'PAXKKJAHE KAK CYBBEKTbBI I'PAYXKIAHCKOI'O ITPABA

B. UTTHATBEB,

AOKTOP nmpaBa, ROHQ)epeHImap, yuuBepcuTap

B. IPOLIEHKO,
JIOKTOp MmpaBa

npaeoeoz2o pecyiupoeanu.

4 B meopuu zpasicoanckozo npasa npoonema npasoeozo cma-\
myca 2pajicOGHUHA AGNACMCA YEHMPANbHOU, KAK ¢ MOYKU 3pe-
HUsA NPABOCO3UOAMEIbHOTL, 3aKOHO0AMENbHOIL, MAK U NPAGONpU-
MEHUMENbHOU U NPABO3AUSUMHOUL.

bvimy obnadamenem KOHKpEmMHBIX CyObLEKMUBHBIX NPAE U
00A3aHHOCMEN 2PANCOAHUR MOCEm MONbKO 01a200apa ceoeil
npasocnocooOnocmu, 3aHUMArueil 0cod0e Mecmo 6 MexaHusme

J

YEM COCTOUT CYHIHOCTH IIpa-

BOCTIIOCOOHOCTH Kak IOpH-
JINYECKOM KaTEeropuMu M KakoBO €€

MECTO B MCXAHU3MEC IIPABOBOI'0

perynupoBaHusi?
[IpaBOCIIOCOOHOCTH - 3TO CIIO-
COOHOCTh  (PU3MYECKOTO  JIHIIA

UMETh TpaXKIaHCKHUE TIpaBa U
obszannoctn  (cT.18 T'K PM).
I'paskmaHcKasi MPaBOCIOCOOHOCTh
CBOMCTBEHHAa JIOOOMY CYOBEKTY
rpaxjaaHckoro mpasa. Mcxoas u3
conepxanus ct.18 'K PM, npago-
CIIOCOOHOCTh O3HAYaeT CIOCO0-
HOCTb OBITh CYOBEKTOM TpaxKIaH-
CKHX TpaB W 00sI3aHHOCTEH, T.C.
BO3MOXHOCTh 00JIaaTh MPABOM
Y HEeCTH 00sI3aHHOCTH, IIPETyCMO-
TPEHHBIC JICUCTBYIOIIMM Tpax-
JIAHCKUM 3aKOHOJIaTEIHCTBOM.
[IpaBOCTIOCOOHOCTH  SIBIISIETCS
MPEINOCHUIKON
JII000r0 TPakIaHCKOTO IIPAaBOOT-
HOIIICHUS, TIPUOOPETEHUS W OCY-
IICCTBIICHUS JIFOOBIX

BO3HHUKHOBCHHUA

rpaxkaH-
CKHUX TIpaB ¥ 00s3aHHOCTEH.

C

[IpaBOCTIOCOOHOCTD  SIBISETCS
BE€AYIIUM DJIEMEHTOM TIpaXxJaH-
ckoil TmpaBocyOBekTHOCTH. [lpm
PACKPBITHH €€ COAEepPIKAHUS K ITO-
My BEAYIIEMY JIEMEHTY J100aBIIs-
eTcsl elle JeecrioCOOHOCTh U Jie-
JINKTOCTIOCOOHOCTH [1].

BeccniopHbiM, onHaKO, SIBIISET-
¢ TOT (akT, yTO JeecrnocoOHOe
M JIEJTMKTOCIOCOOHOE JIUI0, 00-
najasi TUIIb TPaXXTaHCKOU MpaBo-
CIIOCOOHOCTBIO, MOXET TEM HE
MEHEe yYacTBOBAaTh W JIEWCTBH-
TEJIHHO YYaCTBYET B TPAXKTAHCKUX
MPaBOOTHOLICHUAX B Ka4€CTBC
HOCHUTENS TIpaB M OOS3aHHOCTEH.
Ecnm mpaBoCcyOBEKTHOCTH O3Ha-
4aeT BO3MOXKHOCTH JIMIIA OBITh
HOCHTEIIEM TIPaB U 003aHHOCTEH,
TO W3 ATOTO CJIEYEeT, YTO JAJIS TIPH-
3HAHMS JUIA MPABOCYOBEKTHBIM,
JIOCTATOYHO HAJCJICHUS €0 TPax-
JTAHCKOM MTPaBOCIOCOOHOCTHIO.

[IpaBOoCIOCOOHOCTH - HE ecTe-
CTBEHHOE  CBOMCTBO
(rpaxmaHWHA), a COIHMAJLHOE.

YCJIOBCKaA

3AKOH N >KN3Hb
9.2011

)

Ono
BBIX BO3MOXXHOCTEH, MpenocTaBs-

OTIpEJIeNIIET Mepy IpaBo-
JICHHBIX TOCyHapCTBOM JIMYHO-
CTH B KOHKPETHBIX COIHAIBHO-
SKOHOMHUYECKUX YCIOBUSAX. BBH-
oy  9TOTO
- HE TPOCTO OOIIecCTBEHHOE, a
00mECTBEHHO-IOPUJUYECKOE
CBOMCTBO.

CylllecTBOBaHUE  IPaBOCIIO-
cOOHOCTH  O3Ha4aeT HaJu4He
ONPENECIICHHON IIPaBOBOM CBA3U
MEXAy TOCYAapCTBOM H JIHIIOM
(rocynapcTBO MpPU3HAET 3a JIMIIOM
MpPaBOCIOCOOHOCT, M TapaHTH-
pyet ee). M3 aToro ciemyert, 4To
MPaBOCIIOCOOHOCTh MOXHO TIPH-
3HAaTh CYOBCKTUBHBIM IPABOM, U
TAaKHUEC YTBCPKACHUA B FHOPUIUYC-
CKOM JInTEeparype BHICKA3bIBAIOTCS
[2]. OgHako ¢ ATUM HeMNb3s corda-
CUTBCS W00 TIPABOCIOCOOHOCTH
O3HadaeT TapaHTHUPOBAaHHYIO TO-
CyZapCTBOM BO3MOXKHOCTb MMETh
npaBa ¥ 00s3aHHOCTH, KOTOpasi, B
OTIIMYHE OT CYyObEKTHBHOTO MPaBa,
HE COOTBETCTBYET OOS3aHHOCTSIM
JIpyrux cyobekToB. [ocymapcTBo B
JTAHHOM CJTy4ae BBICTYTIA€T B POJIH
MOJIMTUYECKOTO CyBEepeHa, HO He

MPaBOCIOCOOHOCTh

cyObekTa npaBsa. B cBs3u ¢ 3TUM
pPaBOCIOCOOHOCTh CIIEAYET OT-
JUYaTh OT CYOBEKTUBHOTO IpaBa.
[IpaBOCTIOCOOHOCTB - 3TO OOMmIAs
HpPEANOChUIKa, HA OCHOBE KOTOPOi
y JUIa MPY HATHYUH OTIpesieIicH-




HBIX FOPUINYECKHX (PAKTOB BO3HU-
KaeT KOHKPETHOE CYOBEKTHUBHOE
npaBo. OHa mpeacTaBiIsieT cobo
BO3MOKHOCTh HMMETh YyKa3aHHBIC
B 3aKOHE NpaBa M OOS3aHHOCTH,
TOrna Kak CyObEKTUBHOE IMPaBO -
3TO yXKe CYIIECTBYIOIIEee MpaBo,
NpUHAUIeKAIIee ONpeaeICHHOMY
nuny [3].
[IpaBocnocoOHOCTH BCer/a
UMEeTCs y JINIa, KOHKPETHOE XKe
CyOBEKTUBHOE ITPaBO MOXKET U OT-
cyrctBoBath. OT CyOBEKTHBHOIO
mpaBa IMPaBOCHOCOOHOCTH OTIIH-
qgaeTcs U TeM, YTO OHA HE MOXKET
OBITH TepeaHa APYroMy JIHIY, B
OTIIMYHE OT MHOXECTBa CyObek-
TUBHBIX NIPaB.
[IpaBocnocoOHOCTH
TEpU3yeT CBOEr0 HOCHTENS Kak
MPaBOBYIO JIMYHOCTb,

Xapak-

4TO TIO-
3BOJISIET paccMaTpuBaTh €€ Kak
COIMAJIBHO-IOPUINYECKOe
CTBO 4eJIoBeKa. DTUM 00ycCIIoBIe-
Ha 0COOEHHOCTH BO3HHUKHOBCHHS
1 TIpeKpamieHus mpaBoCIOCOOHO-
CTH, a TaKXKe TO, YTO OHA SBJISETCS
MTOCTOSIHHBIM Kau€CTBOM YEJI0BEKa
MW He MpeKpalaercs B Ipolecce
ee ocymlecTtBieHus. brarogaps
MPaBOCIIOCOOHOCTH y TpakaaHH-
Ha MOT'YyT BO3HHMKATb BC€ HOBBIC U
HOBBIE KOHKpPETHBIE MpaBa U 005-
3aHHOCTH.

Ka4ge-

Kax yxe oTmeuanoch, mpaBo-
CIIOCOOHOCTb OIIpeAessieTCsl 3a-
koHOM. IIpaBocmocoOHOCTB, T.€.
CIIOCOOHOCTH UMETH TpaBa U 00s-
3aHHOCTH, MPHU3HAETCSA 32 BCEMHU
rpaxkaaHamMu  PecryOnmuku  Moo-
JI0Ba, MHOCTPAHHBIMHU Tpa)<aaHa-
MH W JUIaMH 0e3 Tpa)xXJaHCTBa
B COOTBETCTBUH C ICHCTBYIOIIUM
3aKoHozaTenbeTBOM. M3 ompene-
JICHHSI PaBOCIIOCOOHOCTH MOYKHO
BBIBECTH CJICAYIOLINE NPUCYLINE
el Mpu3HaKU:

1) 3aKOHHOCTH IIPaBOCITOCOO-
HOCTH;

2) BCeOOUIHOCTh MPaBOCIO-
co0HOCTH;

3) paBeHCTBO MPaBOCIIOCOOHO-
CTH;

4) HEOTUYXTAEeMOCTh IIPaBO-
CHOCOOHOCTH;

5) HEBO3MOXKHOCTb OI'paHHYe-
HUS TPaBOCIIOCOOHOCTH;

6) YHHBEPCAJIBHOCTh MPABO-
CIOCOOHOCTH.

1. 3akonnocmsv TpaBOCIIO-
(u3ngeckoro  JuIA
BbITeKaeT u3 crarbu 18 'K PM.
3aKOHHOCTh

coOHOCTH

MPaBOCIIOCOOHOCTH
BBIPA)KAETCsl B TOM, YTO OHA yCTa-
HaBIIMBACTCS Huxro
JPYroi, KpoMe 3aKOHO/ATEIBEHOIO
opraHa, He MOXET YCTaHaBIHBAaTh
KOMIUIEKC MpaB M 00s3aHHOCTEH,
COCTAaBJISIOLINUX

3aKOHOM.

MPaBoOCIOCO0-
HOCTb.

2. Bceobwnocms 1paBoCIIO-
coOHOCTH  (DUBHYECKOTO  JIMIA
npencrasisieT co0oil  abcTpakt-
HOCTH TIpaB W 00s13aHHOCTEH. [0-
CyIapcTBO HE HaJeNseT KaxKIoe
¢dusnvecKoe IUIO0 B OTACIHHOCTH
OTpEJICJICHHBIMH MpaBaMH U 00sI-
3aHHOCTSIMH  (IIPaBOCIIOCOOHO-
cThi0). IlpaBocriocoOHOCTH pac-
MPOCTPAHSETCS Ha BCE KATErOpHUU
(bu3nvecKux JHIl B paBHOH cTere-
Hu. Kaxxnoe xe puznueckoe muio
UCTIONB3YET IPABO, IPE0CTABICH-
HOE rOCyJapCTBOM, UCXOJIsI U3 CBO-
€ro COLHUaNIbHO-KOHOMHYECKOTO
nooxkeHus. [IpaBocmocoOHOCTS,
CJIEJIOBATENILHO, SIBIISCTCS HE aK-
THUBHBIM, a TTACCHBHBIM IIPABOM.

3. Pagencmeo mpaBoCrocoOHO-
CTH (pHU3MUECKOro JIMIA O3HAYAeT
MPOIOJKEHUE U Pa3BUTHE OOIIETO
IIpuHIMIIa -IIpUHIHXIIa paBEHCTBA
CcyOBeKTOB Tiepes 3akoHOM. JlaH-
HBIA MPHUHIHUI BBITEKAET U3 CTa-
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TpU 18 'K PM, coracHo koTopoii
MPaBOCIIOCOOHOCTh MPHU3HAETCS B
paBHOI Mepe 3a BCeMHU I'pakJaHa-
mu. CnemoBaTenbHO, BCe Tpaxaa-
He 001a1a10T paBHOH 10 coepxKa-
HUIO TPABOCIOCOOHOCTHIO, HUKTO
HE MMeeT HUKAKUX MPUBHIETHH U
MPEUMYIIECTB B CIIOCOOHOCTH 00-
Ja1aTh paBaMH.

I'pa:knane Pecnyoauxku MoJ-
J0Ba NMPHU3HAKTCH PABHONPAB-
HBIMH He3aBHCHMO OT pacsl,
HAMOHAJIBbHOCTH, ITHUYECKOTO
NMPOMCXOKACHHSA, SI3bIKA, Pesu-
UM, M0JIa, B3IVISAA0B, MOJHMTH-
YeCcKOW MPUHAIJIEKHOCTH, HMY-
IIECTBEHHOTO TOJIOKEHUST WJIH
COLMAJIBHOTO  IPOMCXOMKIEHHUS
(ct. 16 Konctutyuuu PM).

PaBencTBo mpaBocmocoOHOCTH
ITOMHUMO I'PaKJAHCKUX HOPM OXpa-
HSIETCS. W YTOJIOBHO-IIPABOBBIMH
HOpMaMH.

PaBencTBO nmpaBocrnocoOHOCTH
MOMHUMO BHYTPEHHHMX MPaBOBBIX
HOPM OXpaHseTCsl U MEXIyHAPO/I-
HBIMH TIaKTaMH, KOHBEHIIHUSMH,
JIOTOBOpaMH, paTU(GUIHMPOBAHHBI-
MU BBICIIMM IPEJICTABUTEILHBIM
Y 3aKOHOJaTeNbHBIM OpTraHoMm Pe-
cnyomuku - Ilapnamentom. Tak,
crarbs | BceoOuieii aeknapanun
mpaB denmoBeka oT 10 mexabps
1948 rona, npunstas I Ceccueit
I'enepanbhoit Accambinen OOH,
MPOBO3TIIAINIAET, YTO BCE JIIOAU
pOXKIaroTcss CBOOOMHBIMU H DPaB-
HBIMH B CBOEM JOCTOMHCTBE H
mpaBax. B craree 6 aroit xe [le-
KJIapaluuu ykazaHo: «...Kaxawii
YeJloBeK, Iie Obl OH HU HAaXOIWJI-
csl, UIMEET MpaBO Ha NpPU3HAHHE
€T0 MPaBOCIIOCOOHOCTHY.

PaBHOmpaBue rpaxnaH
XOAUT CBOE OTpa)XCHUE U B CT. 7
nanHoit Jlexnapanuu: «Bce nonu
PaBHBI Iepej 3aKOHOM M HUMET

Ha-

)



MpaBo, 0€3 BCSIKOTO pa3indus, Ha
paBHYIO 3aIUTY 3aKoHay» [4].

B cootBerctBuM co c1.3 Mex-
JIYHAPOJHOTO TaKTa 00 IKOHOMH-
YECKUX, COLUAIBHBIX U KYIBTYp-
HBIX TIpaBax oT 19 nexabpsi 1966
I., TOCYapCTBa, KOTOpBIE paTudu-
nupoBanu AaHHbN [1akT, 00s3aHBI
o0ecrneunTs paBHOE AJSl MY>KYHH
W OKCHIIMH TPaBO TIOJIH30BAHUS
BCEMH DJKOHOMHYECKHUMH, COIIH-
aJbHBIMH M KYJIBTYPHBIMH TIpa-
BaMH, MPEIyCMOTPEHHBIMU ITHM
[Taktom [5].

B coorBercTBUM co CT. 26
MexnyHapoaHoro makra ot 19
nexabps 1966 1. «O rpaxxaaHCKuX
U TOJUTHYECKHUX IIpaBax», «BCE
JIIOM paBHBI TEpe]l 3aKOHOM H
UMEIOT TIPaBo 0e3 BCAKOU TUCKPH-
MUHAIMM Ha PaBHYIO 3aIlUTy 3a-
KOHa. B 3TOM OTHOILIEHUU BCSIKO-
ro pofa AUCKPUMHHAIHS JOJKHA
OBITH 3amperieHa 3aKOHOM, U 3a-
KOH JIOJDKEH TapaHTUPOBaTh BCEM
JUIAM paBHYI0O U 3P (PEKTUBHYIO
3alIUTy MPOTHUB JUCKPUMHHAIINH
1o KakoMy OBl TO HU OBUIO MpH-
3HAKY, KaK-TO: Pacchl, I[BETa KOXKH,
ToJ1a, A3bIKa, PEIUTUH, TIOTUTHYIE-
CKHX MJIM MHBIX YOCKICHHUH, Ha-
UOHAJIBHOCTH WJIM COI[HATBHOIO
MIPOUCXOXKICHUS,  MMYIIECTBEH-
HOTO TOJIOKEHUS, POKICHUS WU
HMHOI'0 00CTOSATENbCTBAY [6].

PaBHass  mpaBOCIIOCOOHOCTH
rpaXJaH HE O3HAYaeT, YTO Kak-
JBI TPOXKIAHUH B TF000H MOMEHT
MOKeT o0maaTh abCONIOTHO BCe-
MU TIPETyCMOTPEHHBIMUA 3aKOHOM
npaBaMu U 00SI3aHHOCTSIMHU.

B 3aBucumMocTu OT BoO3pacra,
TICUXMYECKOTO COCTOSHUS U JIPY-
rux (paKTOPOB rPaXKAAHUH, B CHITY
MpsIMOTO  MPEANHUCAHMS 3aKOHa,
MOJKET OKa3aThCsi HECIOCOOHBIM
peann3oBaTh ONpECIICHHbBIE pa-

C

Ba M 00s3aHHOCTH [7].

Tak, HemeecrmocOOHBIN Tpax-
JaHWH B BO3pacTte A0 15 jeT He
MOXKET CaMOCTOSATEIHHO HECTH
I'PaKJaHCKO-TIPABOBYIO OTBET-
CTBEHHOCTh. [lcuxuueckn O00JIb-
Hble TpakJlaHe HE MOTYT 3aKII0-
4aTh 3HAUYNUTEIbHBIC CJIEITKH, 3aBeE-
aTh UMYIIECTBO U T.J. B 1mono0-
HBIX CJIy4asx pe4b MJET O HEBO3-
MOXKHOCTH 00J71a1aTh HEKOTOPBIMH
IpaBaMH, KOTOPBIC PaCHOCTpPaHS-
IOTC B OJJTUHAKOBOM MEpe Ha BCEX
rpakJaH, HaIpUMep, Ha HECOBEP-
LIEHHOJETHUX, H, CICI0BATEIBHO,
NPUHIUI PAaBEHCTBA IPaBOCIIO-
COOHOCTH HE HapyImiaeTcs W He
TEPIUT UCKITFOUEHUH.

4. Heomuyycoaemocms Tipa-
BOCTIOCOOHOCTH (bu3ngecKoro
WA O3Ha4aeT, 4YTO IPaBOCIIO-
COOHOCTh TIPU3HACTCS 3a rpaxk]ia-
HaM{ 3aKOHOM M TOJIBKO 3aKOHOM
ycTaHaBnuBaeTcs. JlaHHbIN npuH-
nun o0yclaBIuBaeT HJCK, YTO
MIPaBOCIOCOOHOCTh TpaXJAaH He
MOXET SIBISTHCS OOBEKTOM CJe-
JIOK, OTYYKJCHUS, MEHBI, 3aBeIla-
HUS, TpakJaHe HE MMCIOT IpaBa
CaMOCTOATEIFHO OTKa3aTbCsl OT
CBOMX TIpaB M OOS3aHHOCTEH, T.C.
oT paBocniocobHocth. Mcxons u3
BBITIIEU3IOKEHHOTO, I TPaBo-
CIIOCOOHOCTH XapakTepHa HEOT-
9yKIAEMOCTb.

Ecnm Gv1 ObIa momycTtumMa ot-
9y)KIaeMOCTh, 3TO O3HA4dano ObI,
410 (PU3UYECKOE JIUI0, KaK CyObh-
€KT IpakJIaHCKOTO IIpaBa, HCUEe3JI0
051. [TosTOMY 3aKOHOMATEND yCTa-
HOBWJI, YTO «COEIKU, HANPAGLeH-
Hble Ha OcpanuyeHue npasocno-
COOHOCINU, HEOelUCMEUMENIbHbL.

I'paxxmaHuH, B COOTBETCTBUHU
C JICUCTBYIOUIMM 3aKOHOJIATEJIb-
CTBOM, MOXET paclopsKaThCs
CBOMMH CYOBEKTHBHBIMH IIpaBa-

MU (3aKJFOYATh JIOTOBOpPa KYyTUIH-
OpOIaXXH CBOUX BEIEH, CBOETO
UMYIIECTBA U T.]1I.), HO HU B KOEM
ciydae OH HE UMeEeT IMpaBa YMEHb-
IINTH CBOIO IPaBOCIOCOOHOCTD,
T.e. MBI HE MOXEM TOBOPHUTH 00
OTKa3e OT CBOEW MPaBOCIIOCOOHO-
CTH, a JINIIb O peau3alii CBOE-
ro TPaKAaHCKOTO CYyOBEKTUBHOTO
npasa.

5. Heso3moorcnocms orpanu-
YeHHSI MPaBOCIOCOOHOCTH (HU3H-
YECKOTO JIMIIA MPEAINOoNaraeT, 4To
OTpaHUYCHHE IMPABOCIIOCOOHOCTH
¢u3nvyecKkoro JiMma BO3MOXKHO
JUIIb B CIyYasX, MpeayCMOTpEH-
HBIX 3aKOHOM. DTOT TIPUHIIUIT Ha-
IeJl CBOE€ OTpakeHue B 4actu (3)
ct. 23 'K PM: «HukTo HE MOXeT
OBITH OTpaHWYEH B IPABOCIIOCO0-
HOCTH W JICECTIOCOOHOCTH, WHaUe
KaK B CIy4asX U B MOPSLIIKE, IPe/-
YCMOTPEHHBIX 3aKOHOMY.

HeobxonmnMo yTOYHHTS,
peyb UAET He O JIMIICHUHU TPaBo-

4qTo

CrocoOHOCTH, a 00 OTrpaHWYEHUN
NPaBOCIIOCOOHOCTH, TaK Kak JeH-
CTBYIOLIMM  3aKOHOJATEJIbCTBOM
HE MPETYyCMOTPEHO JUIeHUue (u-
3MYECKOTO JIMIa IPaBOCIIOCO0-
HocTH. PU3NYECcKoe JIHULO TepseT
CBOIO MIPABOCIOCOOHOCTh JIUIIb B
Cllydae CMEpTH.

YacTuuHoe OrpaHUYCHHE
MPaBOCIMOCOOHOCTH AOMyCKaeTcs
TOJBKO CYJIOM W B CTPOTOM COOT-
BETCTBUU C 3aKOHOM. Yaime Bce-
ro TPaKJIaHWUH OTPAHUYMBACTCS B
MPaBOCIIOCOOHOCTH IO MPHUTOBO-
py cyaa.

6. Ynueepcanvnocmp mnpaso-
CIOCOOHOCTH (PU3UYESCKOTO JIUIIA
3aKIII0YaeTcs B TOM, YTO IPaBO-
CHOCOOHOCTh MPHU3HAETCS B PaB-
HOH Mepe 3a BCEMM I'pa)KJaHaAMH.
OTOT NMPUHIUI BBITEKAET KaK U3
HaIero BHYTPEHHETO 3aKOHOJa-
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tenbetBa (u.(1) cr.23 T'K PM),
TaK ¥ U3 MEXKIYyHApOIHBIX KOH-
Bennuii. Tak, B c¢1.6 BceoOmeit
Hexnapanuuu npas yenoBeka ot 10
nexabps 1948 roma ykasbpiBaeTcs:
«Kaxxapiit yenosex, rjae Obl OH HU
HaXOJWICs, UMEET NPaBO Ha MpH-
3HAHUE €TO MPABOCIIOCOOHOCTI.

I'pasxxmanckoit  mpaBocmoco0-
HOCTBIO 00JaZaloT TakXKe HWHO-
CTpaHHbIEC I'paxkiaHe W Juua 0e3
HNuoctpanHeiMu
-
3UYECKHE JIMLA, HE SIBISIFOILUECS
rpaxnanamMu Pecnybnuku Mod-
JI0Ba ¥ UMEIOLINE J0Ka3aTeIbCTBA
CBOCH MPHUHAUICKHOCTH K TPax-
JAHCTBY MHOCTPAHHOIO rocyaap-

Tpax1aHCTBa.
rpaxaaHaMu  IIPUSHAIOTCA

cTBa. B coorBercTBHU cO cT.1588
I'K PM, uHOCTpaHHbBIE I'paxJaHe
Ha TeppuTopuu Pecryonuku Mo-
JI0Ba TIOJB3YIOTCS T'PaKJAaHCKON
MPaBOCIOCOOHOCTBIO HapsAy ¢C
rpaxnanamu  PM. Amnanoruuna
W TpaBOCMOCOOHOCTh JuI 0e3
rpaKJaHCTBA, MPOKMBAIOIINX HA
tepputopun PecnyOmmku  Mo-
nosa. Jlunamu 6e3 rpaxmgaHcTBa
CUMTAIOTCS JINIIA, HE SIBISIFOIIINECS
rpakmanamu Pecrryommnkn Mommo-
Ba M HE MMEIOLINE JOKa3aTeIbCTB
CBOEH NPHHAIEKHOCTH K I'PAXK-
JTAHCTBY MHOCTPAHHOTO TOCyaap-
CTBa.

bonee pneranbHas pernameH-
Talusg TPaBOCIOCOOHOCTH HWHO-
CTpPaHHBIX TpaXJaH W JHIl 0e3
IpaXXIaHCTBa, a TaKXKe DPa3BUTHE
cT.cT. 1588, 1599,1590, 1591 T'K
PM, nanmpl B 3akoHe PecmyOmm-
ku MongoBa «O mpaBOBOM II0-
JIOKCHUW WHOCTPAHHBIX TPaXKIaH
n Jun 0e3 rpaxmancTBa B Pe-
cnyonuke Mongosa», 10 HOSOps
1994 r.,N.272 -XII, BcTynuBiem
B aeiictBue 29 mexabps 1994 r,
(Monitorul Oficial, N.20, 1994 r.,

cT.234). B COOTBETCTBHH C ITUM
3aKOHOM, MHOCTpPAHHBIC Tpakaa-
He, a TaKke Jnia 0e3 TpaxaaH-
CTBa, UMEIOT MPAaBO Ha TOCTOSH-
HOE MECTO JKUTEIbCTBA B COOTBET-
CTBUH C JEUCTBYIOIIHUM 3aKOHO/A-
TETBCTBOM, Ha TPY U 3aIUTY TPY-
Jla, Ha OTJBIX W OXPaHy 3/I0POBBS,
Ha MMOJIyYSHUE [10COOUIA, ICHCUH U
JIPYTUX BUIOB COIMAIBHOTO 00e-
CTIEYEeHHSI B COOTBETCTBHH C JICH-
CTBYIOIINM
Omnu, Kak u rpaxxaane Pecryommkn
MonpaoBa, BpaBe UMETh HUMYIIIe-
CTBO B COOCTBEHHOCTH, MOTYy4aTh
M TI0JIb30BAThCS JKMIBIMH TIOMeE-
IICHUSMH, HaclleZoBaTh U 3aBe-
maTh MMYLIECTBO, MOJb30BaThCs

3aKOHOJAaTCJIILCTBOM.

IIpaBaMM aBTOpa IPOU3BEACHUS
JUTEPATYPBI, UICKyCCTBA U HAYKH,
OTKPBITHS, H300PETEHUS, a TaKXKe
UMETh JINYHBIE HEUMYIECTBEH-
HbIE IIpaBa, a TAaK)Ke Jpyrue npasa
B COOTBETCTBHUHU C JEHCTBYIOIINM
3aKOHOJATEJIbCTBOM.
NHocTpanHble
nuna 0e3 rpakAaHCcTBA PaBHBI Ie-
pel 3aKOHOM U BIACTSIMU HE3aBHU-

rpaxJaHe U

CHMO OT pPachl, HAITMOHATHLHOCTH,
MTPOUCXOXKICHHS,
SI3bIKA, PEIIUTHH, TO0JIa, B3IJISIOB,

OTHHYCCKOT'O

MOJIMTUYECKOW TPHUHAJIICKHOCTH,
MMYIIECTBEHHOT'O TIOJIOKEHUS WIN
COLIMAJIBLHOTO MPOUCXOKACHHUS.

T'ocynapctso,
WHOCTPAHHBIM TpakJaHaM W JIH-
nam 0e3 rpakJaHCTBa IpaBa, TEM
CaMbIM yCTaHaBIMBAacT U 00s3aH-
HOCTH: OHU OOS3aHBI yBaXxaTb U
coOuroaaTh AeiicTByOIIEE 3aKOHO-
JIaTeNbCTBO.

rapaHTupys

JeicTByronuM 3aKOHOAATEb-
CTBOM TpakKIaHCKas J1eeCroco0-
HOCTb OIpENEseTCS KaK «CIO-
COOHOCTD JIUIIA CBOMMH JCHCTBH-
SMH TIpHOOpeTaTh TpakIaHCKHE
npaBa, JJMYHO CO3AaBaTh /IS ceOs

C
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rpakJaHCKHAe O0s3aHHOCTH U WC-
nonHATh ux» (c1.19 'K PM).
Zleecnoco0HOCTL  NpenCTaB-
JgeT co0O0il TpH3HaBaecMylO 3a-
KOHOM CIIOCOOHOCTbH JIML] CBOMMU
JEUCTBUSIMH OCYLIECTBIIATH CBOIO
MIPaBOCTIOCOOHOCTE,
COBEpIIATh PAa3IHYHBIC FOPHIIU-

T.C. JIMYHO

YeCKue JIEUCTBUS, COBEPIIATH

CHCNIKM - 3aKJIo4YaTh JOTOBOPA,
COCTaBIIATh 3aBEIllaHUs, BbIIaBATh
JIOBEPEHHOCTH, OTBEYATh IO CBO-
UM 00s3aTebCTBaM, OTBEYATh 3a
HEHAJJIC)KAIIEe UCIIOJHEHHBIC HIIH
HEHCIIOJHEHHBIC 00513aTeIbCTBA.
Ecnu ucxonuts U3 ompexaene-
HHUS JI€€CIIOCOOHOCTH, JTaHHOTO
B c1.19 T'K PM, cneagyer orme-
TUTB, 4TO cdepa ee MPOsBICHUS
HE OXBaTBIBACT BCEX JCHCTBUH,
MMEIOIINX 3HAauY€HHWE B TMpaBe.
[MosTOMy B Teopuu rpakIaHCKO-
ro mpaBa HAMETHUJIUCh HECKOJIBKO
TEHJEHIIMI K Ooliee IIHPOKOMY
MMOHUMAaHHIO JeeCIOCOOHOCTH I10
CPaBHECHHIO C €€ 3aKOHOMATEIb-
HBIM omnpenenenneM. OHa, Kak
paccMaTpuBaeTcs He
TOJBKO KaK CIIOCOOHOCTH CBOMMH
JIEHCTBUSAMH TIPHOOpETaTh IpaBa
U OO0S3aHHOCTH, HO TaKXke OCy-
LICCTBIISATH CBOM IpaBa U 00s3aH-

ImpaBuJio,

HOCTH W HECTH OTBETCTBEHHOCTH
32 COBEpIIEHUE HE03BOJICHHBIX
nevictBuit [8].
VcerosBiascs
OTIpe/IeNIIeT JAEeCIOCOOHOCTh KaK
CIIOCOOHOCTh COBEpIIAaTh CJEIKH

TPaKTOBKa

(coenkocmocoOHOCTh),  COCTOS-
IIYIO U3 JIBYX CTaJIHIA:
-CIIOCOOHOCTD COBEpUIATh

CHEJNKH (CIEITKOCTIOCOOHOCT);

-CIIOCOOHOCTh HECTH OTBET-
CTBEHHOCTh 3a HENpaBOMEpHBIE
JENCTBUSA (JIENUKTOCIIOCOOHOCTD)
[9].

Urak, neecriocoOHBIN rpaxia-

)



HUH CBOUMH JCHCTBHSIMH BIIpaBe
HE TOJbKO MPUOOpETaTh MpaBa U
00513aHHOCTH, HO W MOCPEACTBOM
CBOUX JICMCTBUM CaMOCTOSITCIIHHO
OCYIIECTBISATh MOpPUHAAJIEKALIUE
eMy IpaBa, pacrmopsiKaThCs HUMH,
CaMOCTOSTENILHO BBITOJIHATH JIie-
JKalue Ha HEM OO0sS3aHHOCTH, a
TaKXKE HECTU CaMOCTOSTEIbHYIO
OTBECTCTBCHHOCTbD.

Hpyrumu
CJIeNIaTh BBIBOJ, YTO JJaHHAs KJlac-

CIIOBaMH, MOYHO
cuUKays MPEJICTaBIsIeT cOOO0U
HE 4YTO HWHOE, KaK COJepXaHHE
JI€eCIIOCOOHOCTH.
BaxxHo oOTMETUTH,
CITOCOOHOCTh, KaK W IPaBOCIIO-
CcOOHOCTb, TpEACTaBIsET COOOU
CyOBbEeKTUBHOE rpaxnua-
HUHA. OTO NPaBO OTIMYAETCS OT
IPYTUX CYyOBEKTHUBHBIX NpPaB CBO-
UM COZIepKaHUEM: OHO O3HadaeT

qTO Acc-

paBo

BO3MOYKHOCTB OIPEIEIIEHHOTO TT0-
BEJICHUS JIJISl CAMOTO TPaXK/JaHMHA,
00J1a/1aF01IeT0 AeeCOCOOHOCTBIO,
W BMECTE C TEM JTOMY IpaBy CO-
OTBETCTBYET OOS3aHHOCTH BCEX
OKPYXKAIOIINX TPa)JTaHUHA JIHIL
HE JOITYyCKaTh €ro HapyILICHHUS.

Conepkanue  JeecrocoOHO-
CTH TpaxJaH TECHO CBS3aHO C
COJICP)KAHUEM HX IPABOCIOCO0-
HocTu. Ecnu conepxanue npaso-
CIOCOOHOCTH COCTaBISIET TpaBa
U 00S3aHHOCTH, IE€ECIOCOOHOCTD
XapakTepU3yeTcss CIOCOOHOCTHIO
JUIA 3TH MpaBa U OOS3aHHOCTH
npuodpeTath H  OCYHIECTBIATH
cobcTBeHHBIMU AeiicTBusAME [10].

HWcxomst U3 BBIIEU3T0KEHHOTO,
MOXHO OMPEICTUTL JeeCroco0-
HOCTH KakK CY6BCKTI/IBHOC ImpasBo,
NPEOCTABICHHOE  TPaXKJIAHUHY
3aKOHOM ISl peasn3aliid CBOUX
npaB u 00S3aHHOCTEH COOCTBEH-
HBIMH OEUCTBUSIMHU.

Kak 0bUTIO OTMEUYEHO, eecro-

C

COOHOCTL TIpEACTaBIsIeT CoOOOH
CyOBEeKTHBHBIC ITpaBa rpaxaad. Ho
B OTJIMYHE OT JIPYTUX CyOBEKTUB-
HBIX TIPaB, NeeCIOCOOHOCTh HEOT-
qgyXxaaema, TeM 0osee Jieecrnocoo-
HOCTh HEBO3MOXHO OTPaHUYUTH
o Bojie Tpakmannaa. Orpanmde-
HUE ee BO3MOYKHO JIUIIb B CIIy4a-
sIX, TPEIYCMOTPEHHBIX 3aKOHOM.
Tak, 1Mo peumeHuro cyaa Tpax-
JAHUH MOXET OBITh OTpaHHYCH
B JI€ECIIOCOOHOCTH BCJCACTBHUE
3JI0YNIOTPEOJICHUS aJIKOTOJIEM WIIH
yroTpeOiieHnss HAPKOTUKOB | JPY-
T'UX TICUXOTPOITHBIX BEIIECTB €CIIH
OH yXY/AIIAeT MaTepHaIbHOE T0-
noxkerue cBoeit cempn (cT. 25 'K
PM).

Ecnu B cooTBeTCTBHU CO CT. 18
I'K PM mpaBocrmocoOHOCTh TpH-
3HaeTCs 3a BCeMH (PH3NYECKUMH
JIMIIaMH B paBHOM Mepe, TO Ie€CI0-
COOHOCTh HE MOXKET OBITH OJWHA-
koBOH. [TockonbKy 111 0cO3HaHUs
FOPUUYECKUX TIOCIEACTBUN CBO-
HUX JIEUCTBUHN IpaxJaHUH JOJKEH
JOCTHYb OTPENIEICHHOTO ypPOBHSA
WHTEJUICKTYaIbHOW 3pEJIOCTH H
COIMATLHOTO OITBITA, JIEECIIOCO0-
HOCTH ITOPA3NEIICTCS B 3aBHUCH-
MOCTH OT BO3pacTa TpaxkJaHWHA.
B cBsA3M ¢ 3TUM B rpaxJaHCKOM
MpaBe pPa3audaloT CIETYIONIne
8UOBI OeecnocodHoCmU:

1) momHas peecrnocoOHOCTH
(c1.20 'K PM);

2) neecrnocoOHOCTh HECOBEP-
LICHHOJIETHETO Bo3pacte 10 14 net
(gacTryHas AeecroCOOHOCTH);

3) meecnocOOHOCTh HECOBEp-
IIEHHOJIETHEr0, JOoCTUrmero 14
JIET.

3aKOHOM TIPEYCMOTPEHO TPU-
3HaHWE TpaXkIaHWHA HEICeeCIO-
COOHBIM M OrpaHUYCHHUE JICECIIO-
COOHOCTH BCIIEJICTBHE 3JI0yTIOTPE-
OJieHUs CHUPTHBIMH HAUTKaAMU
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WIH HapKOTHUYECKHMHU BEIIECTBA-
MU.

[TonHast 1eecnocoOHOCTh - 3TO
CITOCOOHOCTh TpaXkgaHWHA CBOW-
MU JICUCTBHUSIMU MPUOOpETaTh W
OCYIIECTBIATh JIFOOBIE JIOMyCKae-
MbI€ 3aKOHOM HMMYIIECTBEHHBIC U
JUYHBIC HEUMYIICCTBCHHBIC Mpa-
Ba, MIPUHHUMATL Ha 06651 " HUCIIOJI-
HATH J1100bIe O0O0SI3aHHOCTH, T.C.
peaM30BbIBATH MPUHAIICHKAIILYIO
€My MPaBOCIOCOOHOCTh B TIOJTHOM
ooweme [11].

JleecrmocoOHOCTh  BO3HHUKACT,
C JOCTHXKCHUEM
OTIPEJICIICHHOTO BO3pacTa, KOTO-
pasi yCTaHABIIMBACTCS 3aKOHOM.

B coorBerctBum ¢ 4.(1) ct. 20
'K PM, rpaxxganckast jeecrnocoo-
HOCTh BO3HHUKAET B IOJHOM 00B-

Kak IIpaBUJIo,

e€Me C HAaCTYyIUIGHHEM COBEpIICH-
HOJIETHSI, TO €CTh MO JOCTHUKCHUU
BOCEMHA/IATH JIET.

3aKOHONIATENBCTBO TIpeayCcMa-
TPUBaeT OJHO HCKItoYeHue He-
COBEpIIEHHONETHUH 4Y.(2), BCTY-
MUBIIUK B Opak, mnpuoOperaer
MOJIHYI0  JieecriocoOHoCTh. Pac-
TOp)KECHUE Opaka HE MPHUBOIUT K
yTpaTe TOJHOH IeecIoCOOHOCTH
HECOBEpIIICHHOJIETHETO. B ciydae
MpU3HAHUS OpaKa HeJICHCTBUTEIIb-
HBIM CyAcOHast HHCTAHITUS MOXKET
JUIIATh  HECOBEPIICHHOIETHETO
CyInpyra MoJHOM JIeecrocoOOHOCTH
C MOMEHTa, OMPEICIIIEMOr0 Cy-
1eOHOM MHCTAHIIHEH.

(3) HecoBepuieHHONETHHI, 10-
CTUTIIMM IIECTHAAUATH JICT, MO-
J)KeT OBITh OOBSIBJCH IMOJHOCTBLIO
JIeeCIoCOOHbBIM, ecliu OH paboTa-
€T MO TPYAOBOMY JOTOBOPY JHOO
C coracusi poauTeseH, YCHIHOBH-
TeNeH WM MOTIeUNTENsI OCYIIeCT-
BIISICT
nesTeabHOCTh. OOBsSBICHHE He-
COBEPILIECHHOJIETHETO TOIHOCTHIO

MpenpUHIMATEIbCKYIO




JIEeCTIOCOOHBIM  (9MaHCHUIIAINS)
OCYIIECTBISIETCS MO  PEHICHUIO
opraHa OINEKHA U IMOIMEYUTEIHLCTBA
— C coracus 00OWX POJHTEIICH,
YCBIHOBUTEJICH WM TIOMEYUTEIs
JIn00, MPU OTCYTCTBUH TAKOTO CO-
TJIacHsl, — TI0 PENICHUIO CyIeOHOU
WHCTAHITUH.

Coznacrno uwacmu 1 cm. 14 Ce-
MEUHO020 KOOeKCA MUHUMAbHBLI
Opaunslil eo3pacm cocmasnsiem
18 nem. Oomnako, coznacmo ua-
cmu émopoil IMoil rHce CMamovi
«llpu nanuuuu yeaxcumenbHblx
npuuun OpauHLLl 603pACHL MO-
Jicem 0blme CHUDICEH, HO He Donee
yem Ha 0sa 200a. Pazpewenue na
CHUJICEHUe 0paunozo eo3pacma
oaemcsa OpzaHoM MeCHHO20 ny-
O01luUH020 ynpaeneHus no Mecmy
Jcumenvcmea 00H020 U3 Jul,
JHcenarnwux 6cmynums 6 Opax,
HA OCHOBAHUU 3A567ICHUA IMUX
auy u coznacus pooumesneil He-
CO8ePUIEHHOTIENMHEZ0).

OTta HOpMa HarpasJeHa Ha 00e-
CTIEYCeHHEe PABHOIPABUS CYNIPYTOB
U COJICHCTBYET OXPaHE POIUTEIIb-
CKHUX TIpaB M MpaB JAPYTrux JIHII,
BCTYITAIOIINX B OpaK 0 TOCTHIKE-
Hus 18 J1eT.

I'paxmane, kotopsle oOnana-
FOT MOJ00HON J1e€CII0COOHOCTERIO,
MMEIOT TIPaBO COBEpIIATh JHOOBIC
JICHCTBUS, KOTOPbIC HE MPOTHBO-
peyar JeHCTBYIOIIEMY 3aKOHOa-
TEJIbCTBY, & TaKXe HECTH CaMo-
CTOSATEIBHYK)  OTBETCTBEHHOCTh
32 CBOM JICHCTBUSL.
BO3HHKHOBEHHE BOTIPOCA: TIOYEMY
B 3aKOHE HE yKa3aHO MPUMEPHOE
collepKaHue eecrioCOOHOCTH?

DTO HEBO3MOXHO cjienaTh H
HepealabHO, TaK KaK M3 CMBICIA
ct. 11 'K PM ¢usnueckoe nuo,
o0Iraarolee MOJIHOM Jieecmocoo-
HOCTBIO, 00J1a1aeT BCE MOIHOTOM

BosmoxHO

nmpaB U OOsS3aHHOCTEW IyTeM 3a-
KIIFOYCHHS TPaK]IaHCKO-TPABOBBIX
CJICJIOK, T.€. TPaK/IaHUH, 00J1a]1at0-
LA TTOJIHON J1e€C0COOHOCTEIO,
MMEEeT TMPaBO 3aKJI4YaTh JTHOOBIC
CIICTKU B paMKax ACHCTBYIOIIETO
3aKOHOIATEIHCTBA.
JleecrmocoOHOCTE
IIEHHOJIETHUX B Bo3pacte oT 14

HECOBEPp-

o 18 yeT mpuHATO emie Ha3hIBaTh
YACTUYHON, TOCKOJIBKY OHH HE
MOTYT COBEpIIaTh JIFOOBIC CIICITKU
(TIpoaaTh WK KyUTh UMYIIECTBO,
3aKJII0YaTh JOTOBOPHI 3aiiMa, a-
pUTH WM TPUHUMATH TOJAPKU H
T.0.). s ux nelcTBUTEIHLHOCTH
TpebyeTcsi coriiacue pOJUTENeH,
YCBIHOBUTENEH WU MONEUUTENCH.
Boust B Takoro ponma cienkax Bbl-
pakaeTcsi caMUM HEeCOBEPIIEHHO-
JIETHUM.

Jns 3aKiIfOueHUst OIpelelIeH-
HOM CIeTTKM He0OXO0IUMO CoTIIacue
He 000UX POIUTENEH, a OHOTO U3
HUX, MOCKOJBKY Hallle ceMeiHOoe
3aKOHOJATEIIBCTBO  HCXOIUT
MIPUHITHIIIA TTOTHOTO PABEHCTBA PO-
JIUTENEH M0 OTHOLICHUIO K JICTSAM.

Jns coBeplieHHs HEKOTOPBIX
cIeok (Hampumep, 00 oTUyKje-
HUU KaKOTO-JIMOO HEJABMKHMOTO
MMYIIECTBA, CJJaul €r0 B apeHy)
TpebyeTcsl TakXKe coTiiache opra-
HOB OIIEKH U TOIMEYUTEIHCTBA.

B cootBerctBHUM co ct. 21 T'K
PM, u1.(1) HecoBeprieHHOIETHHIHA,
JMIOCTUTIIIUH YEeTBIPHAJIATH JIET,
COBEpIIACT CHAEIKH C COIIacus
poauTene, yCbIHOBUTENEH WU
MOTICYUTENSI, @ B TPEAYCMOTPEH-
HBIX 3aKOHOM CIIy4asix — TakKe U

n3

C COIIacHsi OpraHa ONeKu U ToTe-
YUTEIIbCTRA.

(2) HecoBeprieHHOIE THHIA,
JOCTHUTIINN YETBHIPHAJIATH JICT,
BIIPAaBE CaMOCTOSTEIIBHO, 0e3 Co-
[1acusi POJHUTENEH, YCHIHOBHUTE-

C
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JICW WU MTONECYUTENS:

a) pacnopsbKaThes 3apaboTKOM,
CTUIICHAMCH M UHBIMH JIOXOJaMH,
MTOJIYYCHHBIMU B PE3yJbTaTe CBO-
el JIesITeIbHOCTH;

b) ocymiecTBISITE MpaBa aBTOpa
MPOM3BEACHN HAyKH, JUTEPATy-
pPBl WU WCKYCCTBa, M300PETCHHUS
WJIH MHOTO OXPaHSEMOro 3aKOHOM
pe3yibrara CBOEH HWHTEJIEKTY-
ATHHOU JIESATEHHOCTH;

C) B COOTBETCTBHH C 3aKOHOM
BHOCHUTb BKJIaJibl B (PUHAHCOBBIC
VUpeXKACHUS W PACIOPSHKATHCA
VMU;

d) coBepiarh caeiku, yKa3zaH-
HBIE B yacTh (2) cTaThu 22.

(3) Ho oOocHOBaHHBIM TIpU-
YuHAM CyjeOHasi WHCTAHIUS I10
XOJIaTaCTBY POJUTEIICH, YCHIHO-
BHTENEH WM TIONEYHUTENs IH00
OpraHa OINEKU M TOIEYUTENbCTBA
MOYET OTPaHHYUTH IpaBa HECO-

BEpIICHHOJETHETO,  MPEeIyCcMO-
TPEHHBIC MTyHKTAMU a) U b) 4acTu
).

(4) HecoBepiieHHONETHUH, T10-
CTUTIMK IIECTHAALATH JET, MO-
JKET CTaTh YWIEHOM KOOIepaTHBa.

JlanHOoO€ IIOJIOXKEHHE Haxo-
IUT CBOE JaibHEHIIee pa3BUTHE
B 3akoHe PecnyOiuku Modgosa
“O0 aBTOPCKOM TIpaBe W CMEXK-
HBIX mpaBax’” or 23 Hos6ps 1994
r. 293-XIII (Monitorul Oficial,
Nel2 ot 2 mapta 1995 r). Tak, B
nyHkre 4 c¢1.39 ykazaHo, 4TO BBbI-
HIeyKa3aHHBIM 3aKOHOM OXpaHsi-
I0TCSI TIPOM3BEJICHUSI aBTOPOB, HE
JNOCTUTIIUX  COBEPIICHHOJIETHS.
ABTop B Bo3pacte ot 14 o 18 ner
CaMOCTOATEIFHO  OCYIIECTBISET
CBOM IIpaBa: 3aKJOYaeT JOrOBOPa,
BHOCHUT U3MCHEHUS B CBOH MPOU3-
BEJICHUS WIN JJaeT pa3pelieHne Ha
UX U3MEHEHME, I0JIy4aeT aBTOp-
CKOE€ BO3HArpaKJCHHE.

)



B coorBerctBuu co ct. 22 TK
PM HecoBepiienHonetue jgo 14
JeT He o00JamamT AeIUKTOCIIO-
COOHOCTBIO, HO 00JIaJalOT CHEI-
KOCITOCOOHOCTBIO (CIIOCOOHOCTBIO
COBEpILATh MEJIKOOBITOBBIC CIICII-
KH).

(1) 3a u oT MMeHH HecoBep-
IEHHOJIETHEr0 B BO3pacTe [0
YeTBIPHAAIATH JIET CAEJKU MO-
IryT COBEPHIATH TOJBKO €ro po-
JAUTEH, YCHIHOBUTEJIN UJIH Olle-
KYH B NMOPsKe, MPeIyCMOTpPeH-
HOM 3aKOHOM.

(2) HecoBepumieHHOTEeTHH
B BO3pacTe OT CeMH 0 YeThbIp-
HAJAUATH JieT BPaBe caMOCTOSI-
TeJbHO COBEPIIATH:

a) MeJIKHe OBbITOBBIE CHAEJIKH,
noJjIeKame
MOMEHT UX COBEpPIIeHHNS;

b) cpeakmn, HampaBJieHHbIE
Ha 0e3BO3Me3[HOE TMOJIydeHHe
BBITO/IbI, He Tpelylolue HOTAa-
PHUAJIBHOTO YI0CTOBEPEHUS WJIN
roCyIapCTBEHHOIl perucTpamun
NnpaB, BO3HUKAIIINX HA OCHO-
BAHHU TAKUX CIEJIOK;

¢) C/AeJIKU MO COXPAHEHMUIO.

Hapsny ¢ stum ct. 1406 TK
PM onpenensiet, uto:

(1) Bpen, npuunHeHHBIN HECO-
BEpIICHHOJICTHUM B BO3pacTe M0
YEeTHIPHA/IIATH JIET, BO3MEIIAETCS

HCIIOJIHCHUI0O B

ero poauTessiMu (YChIHOBUTEIIS-
MH) WJIH ONEKYHOM, €CJIH OHU He
JIOKAXYT, 9YTO BPEJ BO3HHUK HE IO
WX BUHE B OCYII[ECTBICHUU HAJ130-
pa WK BOCIUTAHUH.

(2) Ecnm HecoBepiieHHOJET-
HUH B BO3pacTe J0 YEThIPHAAIATH
JICT TPUYUHWI BPEd B TO BpeMs,
KOT/Ia HaXOAWJICSA IO HaI30pOM
y4eOHOTO 3aBEJICHUs, BOCIHTA-
TEJIBHOTO WJIH JICYCOHOTO yUpexK-
neHuss nuOo0 uIa, OO0SI3aHHOTO
OCYIIECTBISATh HAJ30p 32 HUM Ha

C

OCHOBAHHH JIOTOBOPA, ITH YUPEIK-
JICHUS. WM JIMIAa OTBEYAIOT 3a
NPUYUHEHHBIN BpEJ, €CIIM OHU HE
JOKXYT, YTO BpPEJl BOBHUK HE TO
HX BHUHE.

(3) OO6s3anHOCTH ponUTENEH
(YCBIHOBHTEIIECH ), OIEKYHOB, y4Ie0-
HBIX 3aBEJICHHUN, BOCITHUTATEIBHBIX
U JIe4eOHBIX YUpEexKIESHUH 10 BO3-
MCHICHUIO BpeCla, MPUUYUHCHHOI'O
HECOBEPIICHHONICTHUM, HE Ipe-
KpamaeTcss ¢ JOCTIKCHUEM WM
COBCPHICHHOJICTHUA WM IIOJIy4de-
HUEM UM HUMYIIECTBA, IOCTATOY-
HOTO JIJIsl BO3MEIICHUS Bpea.

HecosepuieHHoneTHe B BO3-
pacte 0 14 et uMeroT npaBo co-
BepIIaTh MEIKOOBITOBBIE CHEIKH,
a TaKKe MPaBO CaMOCTOATEIHHO
BHOCHUTh B KPEIUTHBIC yUPEKJe-
HUS BKJIAJbl M PACIOPSKATHCS
umu. Eciu BKJIazg 61)1.]1 BHECCH Ha
€ro uMs NPYyruM JIMIOM, TO pac-
MOPSKATHCSA UM MOTYT TOJIBKO PO-
JIUTENIA, YCHIHOBUTEIHM HIIN OIIe-
KYyHBI.

OrpanuucHue JIeecrocoo-
HOCTH TpaXJaHWHA O3Ha4aeT
JUIIeHHEe Tpa)xJAaHWHAa CI0Co0-
HOCTH CBOHMMH JICUCTBUSIMU TPH-
o0peTarh TpaxJAaHCKUE IpaBa U
co311aBaTh AJisi ce0sl Tpa)KIaHCKue
00513aHHOCTH, KOTOPBIE OH, B CHITY
3aKOHa, YK€ MOT MPHOOpeTaTh W
co3naBatb. OrpaHUYCHO B JIE€CIIO-
COOHOCTH MOXXET OBITh Kak JIHIIO,
HMEIOIIee YaCTHYHYIO JIeeCIo-
COOHOCTB, TaK W JIUI0, UMEIOIIee
MTOJTHYTO JEECIIOCOOHOCTbD.

OTa HOpMa OTHOCHUTCSI TOJBHKO
K COBEpIICHHOJIETHUM Tpaxjia-
HaM, 00JIaJafoIIMM IIOJHOHN [ee-
crocoOHOCThI0. OrpaHnyeHHe B
JeeCrioCOOHOCTH MOPOKAAET AJIs
rpakJiaHuHa Cepbe3HbIC HOPUIIH-
YEeCKUE TIOCITENCTBUS U SIBISCTCS
BECbMa CYIIECTBEHHBIM BTOPIKE-

HHEM B €Tr0 MPaBOBOH CTaTycC, M03-
TOMY B 3aKOHE YCTaHOBJICHBI KOH-
KPETHBIC OCHOBAHUS OTPaHUICHUS
B JIC€CIIOCOOHOCTH TpakaaH. Jlan-
HbIC OCHOBAHUSI YCTAHABIMBAIOT-
Cs CYZIOM, ¥ TOJIBKO Ha OCHOBaHUU
pemeHnst cyfa rpakJaHuH MOXKET
OBITH OTPAaHWYCH B JIEECIIOCOOHO-
CTH.

B cootBercTBHM co ct. 25 T'K
PM ¢wusnueckoe muio, KOTopoe
BCJIC/ICTBHE 3JI0YMOTPEOICHHUS ali-
KOTOJIEM WJIW yIOTpeOJIeHUs Hap-
KOTHKOB U JPYTHX MICUXOTPOITHBIX
BCILIECTB yXYyAIIaeT MaTepualib-
HOE TI0JI0KEHHUE CBOEU CEMbU, MO-
JKET OBITh OTPaHWYEHO CYHCOHOM
WHCTaHIMEH B J1€eCIOCOOHOCTH.
Hanx HuM ycTaHaBnuBaeTcs more-
YUTEITHCTBO.

OrpaHnyeHue J1eecrocoOHO-
CTU TpaXXJaHWHA MPOU3BOAUTCS
CyIOM B TIOPSAKE, YCTAaHOBIICH-
HOM cT.cT. 302, 304, 305, 306 u
307 T'TIK PM. YuutsiBas cepbes-
HOCTH TPABOBBIX TIOCJICACTBUI
MpU3HAHUS TpakJaHWHA Orpa-
HUYCHHO JI€eCIOCOOHBIM, 3aKOH
YCTaHABJIMBAET HMCUEPIBIBAIOIIUN
nepedeHb JINI, KOTOpHIE BIIPaBe
BO30YX/1aTh TaKue Jesa.

Tak, cornacno ct. 302 I'TIK,
KoTopasi Ha3bIBaeTcs « Ilogaua
3asiBJIEHU»:

(1) Jdeso o npuU3HAHUM JINLA
OTPAHUYEHHO  /1€eCImOCOOHBIM
BCJIEJICTBHE 3JI0YNOTpeOIeHus
aJIKOrojieM WJIH YNOTpedieHus
HAPKOTHKOB M JPYrux ICHUXO-
TPOMHBIX BelIeCTB, BJIEKYIIle-
ro yxyllleHue MaTepuajbHOro
MOJIOKEHUSI ero ceMbH, MOXKET
ObITH BO30Y:KI€HO IO 3asiBJjie-
HHUIO 4JI€HOB CeMbH, IPOKYpPOpa
WJIH OpPraHa omeKH W MONe4vu-
TeJabCTBA.

(2) Jdeso o npu3HAHUM JINLA
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HeleecmocOOHBIM  BCJIEACTBHE
MCUXMYECKOr0  paccTpoiicTBa
(nymeBHOI 00J1€3HU WJIH €200~
yMHusl) MOKeT ObITh BO30YAK/I€HO
Mo 3asIBJI€EHHI) YWIEHOB €ro ce-
MbH, OJIM3KHX POICTBEHHUKOB
(ponuTreneii, paereil, Oparbes,
cecrep, ne1a, 6adku) He3aBUCH-
MO OT COBMECTHOTO ¢ HUM MPO-
JKMBaHMA JIM00 110 TPeOOBAHUIO
OpraHa OmeKH H MOMeYHTEJb-
CTBA, NCHXHATPUYECKOro (ICHU-
XOHEBPOJIOTU4Y€eCKOr0) JiedeOHo-
ro yYpe:KIeHus, MpoKypopa.

(3) 3asBjeHUe 0 MPU3HAHUU
JULA OTPAHMYEHHO Jeecnoco0-
HBIM HJIU HeIeeCNmOCOOHBIM I0-
JIaeTcsl B CyleOHYI0 WHCTAHIINED
M0 MeCTy ero >KUTeJdbCTBa, a
€CJIM JINIO MOMEIeHO B MCHXHA-
Tpu4eckoe (MCUXOHEBPOJIOTH-
yeckoe) JieueOHOe yUpesKaeHue
- M0 MeCTy HAaXOKIEeHUsl ITOro
YUpe:KIeHusI.

I'paxxaanun Npu3HaeTcst
OrpaHMYEeHHbIM B /€ecrnoco0-
HOCTH ¢ MOMEHTA BCTYILUIEHHS B
3aKOHHYIO CUJIY pellleHus cylaa U
NMPOI0JIZKAET OCTABATHCH TAKO-
BbIM 10 MOMEHTA €ro OTMEHBI.
JIubo cyneOHasi MHCTAHLMS BbI-
HOCHUT pelieHre 00 OTKJIOHEHUH
3asiBJICHUS.

Tak, cocnacno cm. 307 I'lIK:

(1) Yemanoseue omcymcmeue
OCHOBAHUIL 011 NPUSHAHUA JIUUA
02PAHUYEHHO deecnocooHbIm
UIU HedeecnocoOHbvIM, CyoedHan
UHCIMAHYUA BbIHOCUM peuleHue
00 OMKIOHEeHUU 30:6/1€HUA.

(2) Peutenue cyoeonoii uH-
CManyuu, KOmopuvim Jduuo npu-
3HAemMcs O02PAHUYUEHHO Oeechno-
COOHBIM, A6NAEMCA OCHOBAHUEM
011 HAa3HaAYeHUus eMmy Op2aHom
OneKu u noneyumenbcmed no-
neyumens. B pewtenuu cyoeonoii

UHCMAHYUU O0NIHCHO OblMb YKa-
3aH0, 6 ocyuiecmeleHUuU Kakou
0essmebHOCmU U 6 CO8epUIeHUU
KaKux cOel0K 02paHuyugaemcs
JIUUO 8 0eecnOCOOHOCHU.

(3) Pewenue cyoeonoii um-
CmaHyuu, KOmopovim JTUUO HPU-
3Haemcs HeoeecnocoOHvIM, 56-
JIAemcsa OCHOBAHUEM O0J1 HA3HA-
YeHus emy Op2aHom OneKu u no-
neuumenbcmea OneKyHd.

Jluo, orpanuyeHHoe B jee-
CITOCOOHOCTH, MOYET COBEpIIaTh
CJCJIKH TI0 PACHOPSDKECHUIOD HMY-
IIECTBOM, a TaK)Ke T0JIy4aTh 3apa-
OOTHYIO TUTATY, TICHCHIO WJIW WHBIC
BH/JIBI JIOXOJIOB M PAaCIIOPSIKATHCS
MMM JIMIIb C COIIACHS TOTICUNTE-
JIsI, 32 UCKJIFOUEHHEM MEJIKUX ObI-
TOBBIX CIIENOK.

Ecnu rpaxpaHuH mpekpamiaet
3J1I0ynOTPeOJIATh COUPTHBIMH Ha-
MUTKAMA WU HapPKOTHYECKUMU
BEIIECTBAMH M HA4YMHAET BECTHU
HOpMAaJbHBIM 00pa3 JKW3HH, TO
CyJl BOCCTaHABIMBAET €r0 JIeeCIIO-
COOHOCTh B TIOPSJIKE, MPEIyCMO-
tpenHom ['TIK PM. C ormenoii
pemeHus cyga o0 OTrpaHWYCHUH
rpaXJaHWHA B JI€ECIIOCOOHOCTH
OTMEHSICTCS U YCTAHOBJICHHOC Ha/l
HHM TIOIICYUTEIIHCTBO.

3aKOH JOMyCKaeT HpU3HAHUE
2PaXsCOAHUHA HEOeeCHOCOOHbIM.
B coorBercrBuHm co ct. 24 'K PM
JUTS TIpU3HAHUS TpakJTaHWHA He-
JIeeCII0COOHBIM HEOOXOIMMBI ClIe-
TIYIOIIIE YCIOBUS:

-TpaXIAaHUH JODKCH CTpagaTh
IyLeBHOU 00JIE3HBIO HITH c1aboy-
MHEM;

- OBITh HE B COCTOSHHU ITOHH-
MaTh 3HAUYCHHUE CBOUX ACHUCTBUU U
PYKOBOJIUTH UMHU.

Tonbko B COBOKYIHOCTH ITHX
JIByX OCHOBaHWUU TPaXJTaHHH MO-
JKeT OBITh MPHU3HAH Helleecrnocoo-

C

3AKOH U XKN3Hb
9.2011

HbIM. IpakgaHHH MOXKET OBITh
MPU3HAH HEACCCIOCOOHBIM TOJIb-
KO CyJOM, HaJ HUM yCTaHaBJIMBa-
€TCs OTICKYHCTBO.

Jleno o nmpu3HaHWUU TpaXkIaHU-
Ha HEJEeCIIOCOOHBIM MOTYT BO3-
Oy)KIaTh T€ e caMble JIMIA, KO-
TOpbIC MMEIOT MPaBO BO30YKIaTh
nena 00 OTpaHMYeHHH TPakJaHH-
Ha B JeecriocoOHocTH. ITomMumo
9THX JIUII, JAHHYIO KATETOPHUIO JIEJT
MOTYT BO30YXJaTh M ICHUXUATPH-
YecKHue JiedeOHbIe YUpeKICHUS.
[Mpu3Hanue  AYIIEBHOOOIBLHOTO
WM CcIa0OyMHOTO T'pakJaHWHA
HEJeeCIIOCOOHBIM O3HAYaeT, 4TO
OH yTpauyuBaeT BCIO JCECIOCO0-
HOCTb, KOTOpO# obnaman. OH He
MOXXET COBEpIIaTh JakKe Mel-
KOOBITOBBIX caenok. OT WMeHH
rpa)IaHuHa, MPU3HAHHOTO CYIOM
HENEECIIOCOOHRIM, BCE CHCIKH,
BKJIIOYass M MEJIKOOBITOBEIE, CO-
BEPILACT OMEKYH.

B ciyuae BBI3IOPOBICHUS WU
3HAYUTCIIBHOTO YIIYYIICHHUS 3/10-
POBBsI TpaXKIaHUHA, TPU3HAHHOTO
HEJICeCIIOCOOHBIM, CyJ MPU3HAET
€ro JIeeCnoCOOHBIM. YCTaHOBJICH-
Has HaJ HUM OIICKa OTMEHSETCS
Ha OCHOBAaHHHU pEIICHUS Cy/a.

JlmuTensHOE OTCYTCTBUE TPAK-
JlAHUHA B MECTE CBOETO MOCTOSH-
HOTO JKMTEIbCTBA W JUIMTEIbHAs
HEU3BECTHOCTh €Tr0 (PaKTUYECCKOTO
MeCTONpeObIBAaHUSI CO3A0T HE-
OTPENICIICHHOCTh B TPAKIAHCKHX
YYaCTHHKOM
KOTOPBIX OH sBIsIeTCA. Mexay
TEM OTCYTCTBYIOIIUHA MOT HaXo-
JIUTHCS B PA3JIMYHBIX TPAXKIAHCKO-

MPaBOOTHOILICHUAX,

MPABOBBIX M UHBIX MPABOOTHOIIIE-
HUSX C APYTHMH JUIAMH, B MECTE
€ro TPEKHETo YKUTEIhCTBA MOTIIO
OCTaThCsl TMPUHAJJICKAIICE €My
HMYIIECTBO, KOTOPOE OKa3aioCh
0e3 HeoOxoaMMol oxpaHbl. HTe-
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PEChI KaK caMOTo OTCYTCTBYIOIIIe-
ro, TaK W JIUI, CBA3aHHBIX C HUM
npaBaMu ¥ O0OS3aHHOCTSMH, HE
MOTYT OBITH 3aI[UIICHBI, ECITH Ta-
KO€ HEOIIPENICIICHHOE IOJIOKECHHE
OyleT IIUTEeNBHBIM, TeM Ooliee
YTO MPABOMOPSAIOK HE TEPIHUT HU-
KaKoO! HEONPEIeIICHHOCTH B TPak-
JAHCKUX MPABOOTHOIICHHSIX.

C menplo yCTpaHEHHS DTOH
HEOTIPE/ICIICHHOCTH, BBI3BAHHOU
JUTUTEIILHBIM OTCYTCTBUEM TPax-
JaHWHA, W TPEJIOTBpPAlICHUS He-
ONMarompuATHBIX MOCIEICTBHM IS
€ro UMYIIECTBa, 3aKOH MpeaycMa-
TPHUBAET CO3JaHHE 0COOOTo HOpH-
JINYECKOTO COCTOSIHUSA JJIS TAKOTO
poJia rpakJIaHuH, a UMEHHO - TIPH-
3HaHUE ero 0Ee3BECTHO OTCYTCTBY-
oM. be3BecTHOe OTCyTCTBHE
- BTO YIOCTOBEPEHHEIH B Cyneo-
HOM TMopsiKke (akT ATUTEITLHOTO
OTCYTCTBHS TPaKJIaHWHA B MECTE
€ro KHUTENbCTBA, €CII He yIalloCh
YCTaHOBUTb MECTO €ro mnpeObIBa-
HUSL.

Cornacho ct. 49 'K PM:

(1) ®usnueckoe AUIO MOKET
ObITH MPHU3HAHO 0e3BEeCTHO OT-
CYTCTBYIOIIUM B CIydae €ro OT-
CYTCTBUS B MECTE €T0 JKUTEJIbCTBA
W HUCTEUCHHS HE MEHEE OJHOTO
rofia co AHS TONXy4YeHHS TOCIHe-
HUX CBEJICHHH O MECTEe €ro mpe-
ObiBanus. Jluio mpusHaercs 0e3-
BECTHO OTCYTCTBYIOIIUM CYyJIe0-
HOM HHCTaHUUEW MO 3asBICHUIO
3aMHTEPECOBAHHOIO JINIA.

(2) IIpr HEBO3MOXKHOCTH yCTa-
HOBUTH JIeHb TIOTYUYEHUS IOCTe/-
HUX CBEJCHHI 00 OTCYTCTBYIOIIEM
HAYaJIOM HWCYUCIICHUSI TOAMYHOTO
CpOKa CYHUTAETCS MEPBOE YHUCIO
Mecsla, CIEAYIOUIero 3a TeM, B
KOTOPOM OBUIM TOJY4YEHBI
CJeHHEe CBEJEHHUS 00 OTCYTCTBY-
a TpU HEBO3MOXHOCTH

I10-

IOIIEM,

C

YCTaHOBUTH 3TOT MECSI] — TIEPBOE
STHBapsl CJIEAYIOIETO To/a.

(Crarps 50) . 3amuTa umyie-
CTBA JIMIIA, TPU3HAHHOTO Oe3BeCT-
HO OTCYTCTBYIOIIUM

(1) Ipn HeoOXOAMMOCTH TOCTO-
SHHOTO yTPaBIIEHUS UMYIIECTBOM
JUTA, TPU3HAHHOTO OE3BECTHO OT-
CYTCTBYIOLINM, cyacOHasi HHCTaH-
WSl Ha3HAa4YaeT YIPaBISIONIETO,
C KOTOPBIM OpraH ONEKU W TIOIe-
YUTEJIBCTBA 3aKJIIOUAeT JIOTOBOP
JIOBEPUTEIBHOTO yIpasiieHus. [1o
TpeOOBaHUIO 3aMHTEPECOBAHHBIX
JUI cyneOHash MHCTAHIUS MOXKET
HA3HAYUTh YIPABISIOIIETO U 10
WCTEYECHHs] OJHOTO TOIa CO JIHA
MOJTYYCHHsI MOCTSIHUX CBEICHHM
0 MecTe mNpeObIBaHUsT OE3BECTHO
OTCYTCTBYIOIIIETO.

(2) Ilpusnanue nuima 6e3BecT-
HO OTCYTCTBYIOIIUM HE BJICUCT U3-
MCHCHUA WKW NPCKpalICHUA €ro
paB U 00sI3aHHOCTEH.

(Cratea  51). TlocmencrBus
SIBKH JIUI1A, TPU3HAHHOTO OEe3BeCT-
HO OTCYTCTBYIOIITUM

(1) B cayuyae #IBKHM JIHIIA,
NPHU3HAHHOTO 0e3BeCTHO OTCYT-
CTBYIOIIMM, JIHOO TOSIBJIECHHS
CBe/ICHHI 0 MecTe ero mnpeodbl-
BaHUS CyleOHAs WHCTAHIHA 1O
3asiBJIEHUIO 3aHTEPECOBAHHOTO
JINIa OTMEHsSIET pelieHue 0 MpHu-
3HAHUU ero 0e3BeCTHO OTCYT-
CTBYIOIIIMM W yNpa3jaHsieT NpH
HEO0XOIMMOCTH 0BEPUTEIbHOE
yIpaBJieHHE €ro HMMYIIEeCTBOM.

(2) JInno, mpuzHanHoe 0e3-
BECTHO OTCYTCTBYIOIIIMM, MOKeT
noTpedoBaThH OT A0BEPUTEIbHO-
r0 YNpaBJIsIIOLIEro BO3MeIeHust
YOBITKOB, NPUYUHEHHBIX He-
HA/IJIEKAIHM YIPABJIeHHEM €ro
HMYILECTBOM.

I'paxxmanun npu3HaeTcs 6e€3-
BECTHO OTCYTCTBYIOIIMM pellle-
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HUeM cyna. Pemienue cyna He
JIOJKHO ~OBITH  OMPOMETYHBBIM,
MO3TOMY TIOMHUMO  COOJFO/ICHUS
(dhopMaTbHOTO MOMEHTA - HCTEUE-
HUS OJTHOTO Tojla CO JTHS TMOJTyde-
HUs MOCJIEIHUX CBEIACHUU 00 OT-
CYTCTBYIOIIIEM TpaKJaHUHE, Tpe-
OYIOTCSI CIIEYIOIINE YCIOBHS:

- BO-TIEPBBIX, YTOOBI HE OBLIO
CBEJICHUI O HEM MMEHHO B MECTE
€ro MOCTOSIHHOTO MPOXXHUBaHUS, a
HE BPEMEHHOTO KUTEIhCTBA;

-BO-BTOPBIX, YTOOBI HEHU3BECT-
HOCTh ero (akTHYECKOr0 MEeCTO-
HAXOXJICHUST HEBO3MOXHO OBLIO
YCTPaHUTh BCEMHU JOCTYIHBIMH
JUTSL 3aMHTEPECOBAHHbBIX JIMII, Op-
TaHU3AIHN U Cyla CPEACTBAMU;

- B-TPETBHUX, YTOOBI HMMEJHUCHh
Cepbe3HbIC MPUYUHBI, B CHIIy KO-
TOPBIX JUKTOBaJIach ObI HEOOXO-
JIUMOCTh TPU3HAHUS TPAXKIaHU-
Ha O€3BECTHO OTCYTCTBYIOIIUM
(MMyIIECTBO  OTCYTCTBYIOIIETO
rpaXJaHUHA TPUXOJUT B HETOJ-
HOCTP | T.1I..).

Tonpko MNpH HATHYHKM BCEX
ATUX TMPEABAPUTEIBHBIX yCIOBUU
rpaXIaHUH MOXET OBITh TIPH-
3HaH 0€3BECTHO OTCYTCTBYIOIIHM.
I'paxxnanuH npusHaercs Oe3BeCT-
HO OTCYTCTBYIOILIUM I10 TIPaBHJIaM
mraBel XX VI I'TIK PM. Opmuako
€CJIM B OTHOILICHHUH €r0 OOBSIBICH
PO3BICK B CBSI3H C BO30YKICHHEM
YTOJIOBHOTO JIeNla, WM KOTJa CYI
pacmonaraer  J0Ka3areabCTBAMHU
TOTO, YTO T'PAXKTAaHUH YMBIILJICHHO
CKPBIBACT CBOE MECTOIIPEObIBAHUE
C NeNbl0 H30ekarh HaKa3aHWs,
YKIIOHSIETCSl OT YIUIAThl aJTHMMCH-
TOB U T.J., €F0 HEJb3sl MPU3HATh
0€3BECTHO OTCYTCTBYIOIIHM.

[Ipu3Hanue rpaxgaHuHa 0e3-
BECTHO OTCYTCTBYIOLIUM BJICYET
3a co00il ompeseseHHbIe TTOCIe]-
CTBUSI:




- HaJl €ro MMYIIECTBOM yCTa-
HaBiuBaeTcs omeka (cr. 33 I'K
PM);

- WOKIUBEHIHI OE3BECTHO OT-
CYTCTBYIOIIIETO, KOTOPBIE HMMEIN
MPaBo MOJIy4aTh MIEHCHUIO B ClTydae
€ro CMepTH, MPUOOPETAIOT MPABO
Ha €€ TOJYYCHHUE 110 TeM )K€ OCHO-
BaHUSM, YTO W IPU HA3HAUYCHUU
MEHCUHU IO CJIy4ar IMOTePU KOp-
MUJIBIIA;

- pacTopxeHue Opaka;

- JIOTOBOP TMOPYYCHHS, ydacT-
HHUKOM KOTOPOTO OBLT O€3BECTHO

IpeKparniaer
peKpaIaeTcs
JeiCTBHE M JIOBEPCHHOCTH, BbI-
JAHHOW MM WJIU €My CaMOMYy;

JIPYTHE TOCICACTBUS, TMPEHy-
CMOTPEHHBIC JISHCTBYIOIINM 3aK0-
HOJIaTEIbCTBOM.

OTCYTCTBYOLIUH,
CBOC JICHiCTBHE,

YcTaHOBIIEHHE ONIEKU HAJ UMY-
IIECTBOM JINIIA, TPU3HAHHOTO CY-
oM O€3BECTHO OTCYTCTBYIOLIHM,
MIPOU3BOJUTCA B IIEJIIX OXpaHbl
UHTEPECOB KaK €ro caMoro, Tak
U TeX JIUL, KOTOpPble HAXOAATCA C
HUM B IPaBOOTHOLIEHUSX, HO HE
MOTYT HUX OCYIIECTBIATH BBUIY
ero orcyrcTBus. Omneka Hax UMy-
LIECTBOM YCTpPaHSAET 3TH IpETsIT-
CTBUS, TOCKOJIBKY OINEKYH IpaBo-
MOYEH HE TOJBKO OXPaHSATH 3TO
HMYILIECTBO, HO M YHPABJISATH UM.
OH MOXeT MPOMU3BOJIUTH U3 HEro
HEOOXOIMMBIE TUTATeX M, TPEIb-
SBJISITh TPETEH3UN K JTOJDKHHUKAM
0e3BeCTHO OTCYTCTBYOIlero. B
CBOIO O4epellb, KPEeIUTOPbI
CYTCTBYIOLIIETO MOTYT IPEABSB-
JIATH CBOM IMPETEH3UHU K OINEKYyHY.

oT-

Ilocnenauii mojgoTYEeTeH B CBO-
WX JEUCTBHUSX 110 YIPaBIECHUIO
MMYIIECTBOM O€3BECTHO OTCYT-
CTBYIOIIIETO TOMY OpTaHy OIEKU
1 TIOTICUUTENbCTBA, KOTOPBIH €ro
Ha3HAYMUIL.

B caywae sBku unm oOHapy-
JKEHHST MECTONpPEOBbIBaHUSI TI'pax-
JIaHWHA, TPU3HAHHOTO OE3BECTHO
OTCYTCTBYIOIIUM, CyH OTMEHSET
peleHrue o MpU3HAHMU ero 0Oe3-
orcyrcTByromuM. Ha
OCHOBAaHUM PELICHUS CyAa OTMeE-
HSIETCSl ONEKa HaJl HMYIIECTBOM
aroro rpaxaanuHa (ct.20 T'K

BECTHO

PM). OnexyH 1oJKeH BO3BPaTHUTh
UMYILIECTBO COOCTBEHHMKY, NPE-
CTaBUB €MY OTYET O IPOU3BENIEH-
HBIX Pacxo/lax B CBS3U C OXpPaHOU
U YIIpaBJIE€HUEM HMYILECTBOM.

Hpyroii, Oojee paguKalbHOH
MEpOoi JMKBUAALUWUMU HEOMpee-
JICHHOCTH B IIpaBaxX M 0Os3aHHO-
CTSAX HCYE3HYBILIEro TpakJaHHWHA
SIBJISICTCS. OOBSBIICHHE €T0 yMeEp-
muM (cT.53 TK PM).

Cormacuo 4..1 ct.52 'K PM,
TPaXXJaHUH MOXET OBITh B Cy/e0-
HOM TTOPSIAKE OOBSIBICH YMEPIIIUM.
IIpu sTom He TpeOyercs, YTOOBI
IpeJBapUTEIbHO OH ObLT IPU3HAH
0€3BECTHO OTCYTCTBYIOIIHNM.

YenoBusiMu 00BSBICHUS IPaXK-
JTAHUHA YMEPIIUM SIBJISIOTCS:

- OTCYTCTBHME TpaXkJaHWHA B
MECTE €ro IOCTOSHHOTO >KUTEJb-
CTBa B TEUEHUE TpEX JIET, CUMTas
CO JHS TOJY4YEHHUS TOCIeAHUX
CBEJIICHUU O HEM;

- eCIOM TpaXIaHUH [pona
0e3 BecTH NpU OOCTOSTENBCTBAX,
YIPOKAIOMINX CMEPTHIO HIIN J1af0-
IIMX OCHOBaHME MPEAIONaraTh r'-
0eslb 0T OMpEEIEHHOI0 HECUacT-
Horo cnyvasa. Hanpumep, ecinu
rpa)1aHuH [IaCCaXKUPOM
aBHMasaiiHepa, KOTOPbIA IOTepIiel
KpylIeHue, TO sl OOBABICHUS
ero ymepmuM TpeOyeTcsi CpoK B
IIECTh MECALEB, MMOCKOJIBKY MPE-

OBLI

MOJIOKEHHE O THOENW MPU TaKUX
YCIIOBHSIX BEChbMa OCHOBATENBHO.
OpHako cyd NMPU3HACT B JaHHOM
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ciy4dae He (akT CMepTH, a 00b-
SBISICT TPAXKIAHUHA YMEPIIUM.
3aKOH TOBOPHUT HE O “TIPU3HAHUHU
rpakIaHuHa yMmepmuM”’, a o0
OOBSIBIICHUM €r0 yMEpIIUM, YeM
MMOAYCPKUBACTCA PA3JIMIUC MCIKIAY
YCTaHOBIICHHEM (aKTa CMEpPTH H
0OBSIBJICHHEM YMEPIIUM, KOTOPOE
HE MCKIJII0YaeT BO3MOKHOCTD SIBKH
JAHHOTO JTUIIA.

JHem cmepTH rpaxIaHWHA
MpHU3HAeTCS JCHb BCTYIUICHUS B
CHITy penieHus cyaa o0 oObsBie-
Huu ero ymepmuM. Cyx Brpase B
CBOEGM pCLICHUHM MPHU3HATH JHEM
CMEpPTH TpakJaHWHA [E€Hb €ro
npeanosaraeMoil  THOeIH,
9TOT TrpaKAaHMH Oponan Oe3 Be-
CTH TIPH OOCTOSITENLCTBAX, Jalo-
IIUX OCHOBAaHHWE TIPEIoJararb
ero rubenb OT ONPEISICHHOTO
HECUACTHOTO ciydasl (Hampumep,

CClIn

MPU3HATh JIHEM CMEPTH Ipaxaa-
HUHA JIeHb, B KOTOPBIX MPOHU30IILIO0
3eMJICTPSICEHUE B TOM MTyHKTE, TJIe
OH HAXOIMJICS, €CIU C TOr0 MO-
MEHTa O HeM He OBUIO MOIy4eHO
KaKHUX-JIU00 CBEICHUIA).
I'paxnanun,
YMEpIITUM, HE JIHUIIAeTCS IPaBo-
CIIOCOOHOCTH, €CIHU OH IEHWCTBH-
TEJNbHO XUB. BMecTe ¢ TeM npen-
TTOJIOKEHHE O €T0 CMEpPTH pPETH-
CTpPUpYyeTCsl B OpraHax 3aIucu
AKTOB TPaXJaHCKOTO COCTOSTHUS U

00BABICHHBIN

BIICUET 3a COOOM yTpaTy mpruoodpe-
TEHHBIX paHee IPAKIAHCKUX MPaB
u obOsi3anHOCTell. Ha ero mmymie-
CTBO OTKPBIBACTCS HACIEICTBO,
Opak mpekpamaercs, IPYyTUMHU
CJIOBaMHU - HACTYIAIOT TE K€ YCJIO-
BHsI, KaK U B CiIydasix Gpusndeckoi
CMEPTH YeJI0oBeKa.

B cnyuae sBku rpaxknaHuHa,
O0OBSBICHHOTO YMEPIIUM, CyJ OT-
MEHSIET paHee BBIHECEHHOE pe-
mweHue. [locne oTMeHsl penieHus

)



OH BOCCTAHABJIMBACTCS B CBOWX
npaBax. OTMEHa pelIeHUs O TpH-
3HAHMM TPaXJIaHUHA YMEPIIUM
CITYXKUT OCHOBAaHHEM JJIsl aHHYIIH-
pOBaHUsI 3allUCU O CMEPTH, CHe-
naHHOM B opranax 3AI'Ca. Boc-
CTaHaBIUBATh MPABOCIIOCOOHOCTH
SIBUBIIIETOCS TPaXKJTaHWHA HET Ha-
IOOHOCTH, OJJHAKO BO3HHMKAET He-
00XOIMMOCTh B BOCCTAHOBJICHHUU
ero CyObeKTHBHBIX IIPaB.
He3saBucumo ot BpemeHnu cBoei
SIBKM, TPaXKJIaHUH MOXET IMOTpe-
0oBarh OT MOOOTO JIMIIa BO3BpA-
Ta COXPaHUBILIEIOCS WUMYINECTBA,
KOTOpoe 0E3BO3ME3AHO TEPEIio
K 9TOMY JIMITy TIOCJIE€ OOBSBICHUS
rpaxaanuHa ymepmum (4.2 cr.53
'K PM).
JInma,
CTBO II0 BO3ME3IHBIM CJIEIKaM,
He 00s3aHbl BO3BpAIllaTh MPUOO-
peTeHHOoe UMYyIIecTBO. Takas 00s-

MOJTYYHMBIIAE HWMYIIIE-

3aHHOCTh BO3JIaracTcsi HA HUX B
CIIy4asix, KOT/ia OHH JeHCTBOBAIN
HEZA00POCOBECTHO, T.€. B MOMCHT
MPHOOPETCHUS UMYIIIECTBA 3HAIH,
4TO OOBSIBIICHHBIH YMEPIIUM COO-
CTBEHHHK HMMYIIECTBA Ha CaMOM
nene xuB (4. 3 ¢c1.53 'K PM).

HckoBasi TaBHOCTb 1O HCTpE-
OOBaHMIO HMYIIECTBA HAYMHACT
Te4Yb C MOMEHTA SIBKH JHIA, 00b-
SIBIICHHOTO YMEPIITUM.

Bpak He BoccraHaBiHMBaeTcs,
€CJIH CYTIPYT OOBSIBIGHHOTO YMeEp-
UIMM BCTYMUJ B Opak 70 OTMEHBI
penieHust cyaa 00 00bSBICHUU €T0
cynpyra ymepmuM. OH He BOcC-
CTAHABIIMBACTCS TAaKXKe B POIH-
TEJIbCKUX IpaBax, €ciu PeOeHOK
IO OTMEHBI pelIeHusi cyaa ObuI
YCBHIHOBIICH JIPYTHM JIHIIOM.
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