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SUMMARY

The article describes different features of legal guarantees, particularly, civil law guarantees as actual behavior, espe-
cially as an interaction act with other members of civil relations (social connection), specific psychological processes that
stand for the actual behavior, especially due to a source.
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SUMAR

In articol sint analizate particularitatile garantiilor juridice, si anume: particularititile garantiilor civile ca un comporta-
ment real; particularitatile ca un act de interactiune cu alti actori ai relatiilor juridice (raportul social), particularitatile pro-
ceselor psihologice care determina comportamentul real; particularitatile determinate de sursa.

Cuvite-cheie: particularitati, garantii civile, garantii juridice.

k 3k ok

VY craTTi po3mISHYTI pi3HI 0COOMMBOCTI IOPUANYHAX TapaHTIiH, a caMe: 0COOIMBOCTI IUBLIEHO-TIPABOBHUX TapaHTIN SK
(hakTHYHOT MMOBEIIHKH; OCOOIMBOCTI K aKT B3aEMOII 3 IHIIUMH yYaCHHUKAMHU IMBIILHUX MPABOBIIHOCHH (COIIAIBLHOMY
3B’5I3KY); OCOOJHMBOCTI ICHXOJIOTIYHHUX IIPOIECIB, IO CTOSITh 3a (PAaKTHMYHOK IOBEIIHKOK; OCOOJIMBOCTI, 3yMOBJICHI

JOKEPETIOM.

KitrouoBi cioBa: 0coOMMBOCTI, IIMBITEHO-TIPABOBI FapaHTIi, FOPUINYHI TapaHTIl.

% sk ok

B crarbe paccMOTpeHBI pa3HbIe 0COOCHHOCTH IOPUIMYECKUX TapaHTHiA, 8 IMEHHO: 0COOCHHOCTH I'PakIaHCKO-ITPABOBBIX
rapaHTHi Kak (paKTHYecKoe TOBEJCHUE; OCOOCHHOCTH KaK aKT B3aUMOJCHCTBHS C JPYTMMH YYaCTHHUKAMH I'PaKIaHCKHX
MIPAaBOOTHOIICHUH (COLMAIBHOM CBSI3M), OCOOEHHOCTH ICHXOJIOTHYECKUX IPOLECCOB, KOTOPBIE CTOST 3a (DaKTHYECKUM
TIOBE/ICHHEM; OCOOEHHOCTH, 00YCIIOBIIEHHBIE HCTOYHHUKOM.

KitroueBsie cioBa: 0COOEHHOCTH, TPaXKIaHCKO-ITPABOBBIC TAPAHTHH, IOPHIUICCKIC TaAPAHTHH.

R elevancy of the research issue

is determined by investiga-
tion of features of civil law guar-
antees. In civil law literature it is
offered to arrange the guarantees
into groups, particularly:

1) features of civil law guaran-
tees as actual behavior;

2) features as an interaction act
with other participants of civil law
relations (social connection);

3) features of psychological
processes that stand for actual be-
havior;

4) features stipulated by a
source.

Thus, analyzing interconnec-
tion of law and human behavior we
mean overt and essentic behavior,
therefore it affects physical and
social events, processes and phe-
nomena [1, p. 17]. The civil law
guarantees are a subject of civil
law regulation, accordingly they
bear relevant signs of the subject
of this field. And even if they are

fundamentally new social legal re-
lations, they exist within limits of
a system, that has arranged, and
principles of legal regulation.

The first sign that allows segre-
gating them from other legal guar-
anties is their object — legal right
of a natural person. All authors
that devote their works to essence
of civil rights can be divided into
several groups. The first one sees
claims in legal rights. The second
group considers the legal right as a
will of an eligible person restricted
by the legal right (“will theory”).
For the third group the legal right
is a legally protected interest (“in-
terest theory”). Representatives
of the third group combine in the
legal right both “will theory” and
“interest theory”. The fifth group
understands the legal right as a
measure of permitted behavior of
the eligible person and a possibil-
ity to require a certain behavior
from liable persons.

At the end of the nineteenth
century Birling [2, p.202] was one
of the first to consider the legal
right as the claim. In the Soviet
doctrine M.M. Agarkov developed
a concept of the legal right as the
claim and characterized it as pro-
vided to a person opportunity to
actuate a state apparatus of coer-
cion. This opinion was supported
by M.P. Karev and A.M. Eisen-
berg. They deemed “the legal right
to be an established legal norm,
opportunity of a person to use the
state apparatus to make the liable
person perform its obligation” [3,
p.84]. L.A.Lunts [4, p.84] and S.F.
Kechekyan [5, p.59] indicate that
the definition of M.M. Agarkov is
very close to opinion of German
lawyer A.Thon. Probably, such
identification is not quite correct
because Thon writes: “The legal
right is not identical to the claim;
it can exit and most often exists
before the claim matures and “de-



N

D FEBRUAIE 2013

velops”. However just laying of
an eventual claim by a legal order
raises a condition against already
the right of the protected (person)
by a protected norm. The legal
right receives a basis due to prom-
ise of eventual claims; it exists in
a hope for such. Or, to be exact, it
develops for the protected person
by norms from directions of the le-
gal right according to which means
are guaranteed, particularly the
claim in case of rule breaking to
implement the required and elimi-
nate prohibited” [6, p.218].

M.M.  Agarkov criticizes
A.Thon for a fact that the Ger-
man lawyer sees in the legal law
the claim that arises in a moment
when obligation is breached, be-
cause according to M.M. Agarkov,
it is not a possibility of the claim,
but the claim itself that arises to-
gether with legal relations and ter-
minated when the legal relations
are finished. Logically continuing
the opinion expressed by M.M.
Agarkov, M.P. Karev and A.M.
Eisenberg, it should be inevitably
made an inference that if the claim
is absent, one cannot speak about
availability of the legal right. But
in this case it is not clear what to
do, if there is no need in the claim
because the obligation is per-
formed voluntarily.

Therefore we should agree
with the opinion that “the legal
right is wider” than a “possibility
to force”. It is expressed both in a
possibility to use property by itself
and in a possibility to use acts of
other persons, not having resorted
to force using state assistance to do
something or not to do. The pos-
sibility to “force” accompanies the
legal right but it make its essence”
[5, p- 59].

Windscheid advances a popular
formula of the legal right — Wol-
lenduerfen (to desire — to be able).
Thus according to Windscheid,
the legal right is will permissive-
ness [7, p. 251]. Basing on the fact
it is possible to desire infinitely,

Binder slightly changes will per-
missiveness for Handelnkoennen
or Handelnduerfen. In a word, ac-
cording to Binder the legal right is
a possibility to act under cover of
objective right expressing counter-
actions of other people [2, p. 195].

In Russia at the end of the nine-
teenth century this opinion was
supported by prominent lawyerand
political scientist N.M. Korkunov.
He meant “a possibility to imple-
ment an interest caused by a rele-
vant legal obligation” by the legal
right or competency (according to
Korkunov it is equal notions) [8,
p- 151].

Critics of this theory fair-
ly draw attention to a fact that
the legal right also exists with-
out the protected interest. Thus
G.F.Shershenevich underlines that
interests are ensured by force of
the objective law in cases when
the legal right is absent [2, p. 197].
Therefore, it is evident a conflict
between the legal right as the le-
gally protected interest, and at the
same time permissibility of legal-
ly protected interests without the
legal right [9, p. 578].

S.M. Bratus supposed that the
legal right cannot be identified
through an interest as the latter is
a prerequisite and purpose of the
legal right but not its essence [10,
p.- 19-21].

Due to the fact that neither
with the help of the “will theory”
not the “interest theory” it was not
possible to create a perfect notion
of the civil right, at the end of the
nineteenth century lawyers gave a
new definition that included both
will and interest at the same time.
Scientists that are included in this
group, including Gold von, Fernek,
Mishu, Saleil [2, p. 198], Shuppte
[11, p. 37-44], Regelsberg [12, p.
74], Merkel [13, p. 159], consider
that the legal right is power to im-
plement interests ensured and lim-
ited by regulations of the objective
law. The abovementioned opinion
still dominates in German legal
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doctrine. Thus, in “Introduction
into German law” A. Zhalinskyi
and A. Rericht indicate that the le-
gal right is “peculiar legal power
provided by an existing legal order
to right holders to meet certain in-
terests” [14, p. 304].

However in literature it is not-
ed a fact that a notion of power is
sociological but not legal. On this
basis C. Larenz underlines that
being applied to the law it poorly
reflects a lot of legal rights, includ-
ing a right of person protection.
We should agree with Larenz that
the legal right definition through
power is not the most exact, but it
only reveals a need to search for
another, more correct.

Modern science of law is char-
acterized by a concept that rights
and freedoms of a natural person
exist in two aspects:

1. legal rights which mean op-
portunities, authority of a particu-
lar person;

2. objective rights that are in-
terpreted as fleshed-out legal pow-
ers that are fixed in regulations,
acknowledged by the state, and
secured by judicial power [15, p.
247; 16, p. 285].

The legal right means a measure
of possible behavior of a person
that enables to perform indepen-
dently acts aimed at achievement
of objects connected with satisfac-
tion of its interests and requiring
specific behavior from liable per-
sons [17, p. 42]. So, it takes place
classification of rights into objec-
tive and subjective within scopes
of positivistic understanding of
law. A question whether such clas-
sification is possible within scopes
of a naturally legal conception is
still open and debatable.

Majority of civilists of the So-
viet times could not imagine ex-
istence of the legal right beyond
legal relations. Such position in
combination with a static theory
of legal capacity allowed asserting
that in case when a legal rule fixes
only relations with the state, legal
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regulation does not go beyond the
scopes of legal capacity, and once
the legal relations between partic-
ular persons are established, the le-
gal rights and relevant obligations
of these persons arise.

If to abstract away from an
object (of civil rights and obliga-
tions) that are guaranteed, then it
is possible to state that directly or
indirectly civil law guarantees ex-
ist apropos of material benefits.
They are directly connected with
the object when acts of members
of social and economic relations
are performed in relation to mate-
rial benefits, and indirectly when
acts of the same members exist
apropos of intangible benefits. But
these guarantees also serve civil
rights and obligation that have still
property content.

The second feature of the civil
law guarantees of the first block
is connected with a subject. The
subject of the civil law guarantees
is a property independent member
of civil turnover. Just as the civil
law regulates property relations in
their statics so they are character-
ized by typical property isolation
of their members as opposed to
other subjects. An extend of prop-
erty isolation of subjects of the le-
gal relations, regulated by the civil
law, reaches a level of property
dispositive independence accord-
ing to which property is not only
“personally” allocated to certain
persons, but allocated to such ex-
tend that these subjects should
treat each other as persons whose
will is aimed at disposal of such
things [18, p. 34].

In this case it should be taken
into account that the legal guaran-
tees are not an element of person’s
legal status. Vitruk N.V. consid-
ered the legal status as a system
of rights, legal interests and obli-
gations of a person guaranteed by
the state [19, p. 8]. In addition, a
key point that allows differentiat-
ing correctly between such cat-
egories as “legal personality” and

“legal status” is that it is necessary
to acknowledge the system of ex-
actly legislative guarantees as an
aggregate of objective conditions
that allow properly exercise com-
petences belonging to a natural
person.

So, in my opinion, inclusion of
the legal guarantees in a structure
of person’s legal status is illogical
as the legal guarantees are a mech-
anism that secures rights, and lies
beyond the legal status. If to agree
inclusion of the legal guarantees
into the structure of the legal sta-
tus, as a result notion of the “le-
gal status” will become extremely
wide by its content and cover ma-
jority of legal phenomena. “Legal
guarantees of the legal rights” and
the “legal status” are two indepen-
dent and closely connected legal
categories. Their interconnection
becomes apparent, first of all, in a
fact that the legal status that has
no relevant guarantees will be for-
mal and not able to be actually ex-
ercised.

Subjects of the civil law guar-
antees are mostly members of a
guaranteed legal bond. Introducing
the civil law into economics the
state really makes its role weaker
as it brings back the economy to
beginnings of self-righting to a
large extend. Exercise of a right is
executed by performance of an act
making its content, hence it fol-
lows that the civil law guarantees
make the content of particularly le-
gal rights and obligations of natu-
ral persons.

Examining the subject of the
civil law guarantees, it should be
taken into account that the man
himself'is not a subject of law, as he
is represented by legal institutions
including by a notion of “natural
person”. In modern law the natural
person is a citizen who has an op-
portunity to have civil rights and
incur relevant obligations. Mean-
while, we will not come across the
“subject of law category” in the
modern Civil Code as this legal in-
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strument is a mediator between the
real world and world of law. Thus
the objective law acknowledges
each individual only as a potential
holder of rights and obligations.
An individual becomes a valid and
complete subject of law after it en-
ters into particular legal relations
to implement its needs.

Volkov A.V. defines the subjec-
tive civil law, established in this or
that legal norm, is efficiently im-
plemented only in unity of other
legal means, purposes, values that
form the civil law system [20, p.
69]. According to their essence
and content civil rights are not
just an integral element of the civil
law system but it is a pivot around
which other components of the
system form, structurize, and de-
velop. In their turns, legal rights
themselves are susceptible to in-
fluence of the civil law system that
does now allow leaving the law to
outrage requiring relevant guaran-
teeing for actual exercise of such
rights.

It should be admitted that in
case of objective but ideal law the
subject as a person in its complete
sense does not exist. Rules of the
civil law handle ideal categories
according to which it is developed
different legal regimes and struc-
tures. All these components, that
form they, play a role of “operat-
ing” objects for a lawmaker who
issues these rules of law for these
of those legal relations. It its turn,
it is related to the subject of law,
though we admit that it is a special,
nonstandard “operating” object: it
is endued with legal capacity and
ability, has relevant connections
with similar “special objects”. Un-
der such conditions it is not impos-
sible to speak about subjective, i.e.
conscious civil law, as the object
cannot distinguish and assess an-
other object. Only a natural person
(man) is able to perceive and as-
sess not only external objects but
also itself, and to control itself as
the object.
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As a real person — subject in
ideal modeling rules of law — can
be absent, then it is possible to
make an inference: in fact, in the
objective civil law the legal rights
are absent, there are only civil
rights. However legal science uses
the “right” notion applied to posi-
tive civil law correlating its be-
longing with the subject. Thus, de-
scribing law in objective and sub-
jective meaning Krokunov N.M.
considered that the legal relations
are called the right in subjective
meaning as the right and obliga-
tions form belonging of the sub-
ject. They cannot exist without the
subject [21, p. 136].

Another block of features of the
civil law guarantees includes the
following characteristics. Social
relation established by the civil law
guarantee is always characterized
by definiteness of subject compo-
sition. If in management relations
the state represented by its bodies
is a member, and in civil procedure
relations a compulsory member is
a court, then the legal relations
that are the subject of the civil law
members are mostly subjects of
civil turnover — natural persons.
Therefore, subjects of social rela-
tion connected with the civil law
guarantees are mostly subjects of
civil turnover.

This relation is characterized
by quality of subjects. Equality of
members of property relations reg-
ulated by the civil law means, first
of all, absence of noneconomic
dependence, power, enforcement,
absence of any other social rela-
tion, except for property relations.
Equality of legal relation members
consists in identity of an economic
role which is played by them in
the legal relations regulated by the
civil law: each of them acts as a
subject that has property disposi-
tive independence. The civil law
guarantee has a nature of substan-
tive claims but not orders; a liable
person is not dependent on a legal-
ly competent person, but it is only

functionally connected with it be
means of the claim [22, p. 30].

Te third block is connected
with such side of behavior as con-
sciousness. Law deals with only
a conscious parson who realizes
meaning of its acts and is able to
control them. The civil law guar-
antees are characterized by op-
tionality in that case when subject
have a possibility to exercise their
rights and perform obligations at
their discretion. Moreover, option-
ality finds expression at stages of
further development of civil law
guarantees — their alteration, ter-
mination. By its nature the civil
law guarantees are initiative. They
are always characterized by goal-
seeking acts.

The most important core ele-
ment of exchange relations is an
interest. In the civil legal relations
it is the interest of particular per-
sons of the legal relations. Essence
of civil interest is that it expresses
property and personal non-proper-
ty relations connected with proper-
ty. Subjects of these legal relations
form the basis of civil interests
[23, p. 83].

The forth block of features is
stipulated by a different nature of
legal means of guaranteeing. Per-
missiveness that presupposed the
below mentioned characteristics
is peculiar to civil guaranteeing.
“Self-guaranteeing” is inherent
in relations of property turnover.
One of rules of civil regulation is
flexible combination of means and
ways of regulatory and sub-regu-
latory mediacy of social relations.
The civil law leaves much space to
use means of individual (sub-regu-
latory) nature. In a mechanism of
legal regulation actions performed
according to self-determination
and within limits of the law, to
some extent, exercise a function
similar to that is performed by
riles themselves, - it is the function
of a controller of social relations,
the same can be told about guar-
anteeing. “Self-guaranteeing” is
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predetermined by optionality that
consists in a fact that subjects have
a possibility to choose a particular
way of right acquisition, obligation
assumption at their discretion,to
define content in established lim-
its, to dispose of available right,
to resort to and do not take protec-
tive measures of a violated right,
etc. that presupposes availability
of free operation ability as to civ-
il conditions of guaranteeing by
members of property turnover.

Initiative as its component char-
acteristic is peculiar to “self-guar-
anteeing”. The initiative is based
on ability of civil law subjects to
exercise rights and obligations, to
change or terminate them by their
goal-seeking acts. A lot of other
fields of law are characterized by
assigning of a significant or deci-
sive part in guaranteeing dynamics
to authoritative regulations of pub-
lic agencies. But a mechanism of
civil guaranteeing is based in goal-
seeking acts of civil law subject
themselves.

The next feature of civil law
guarantees is in priority of guar-
anteeing related to development of
relevant legal means. It its regula-
tion of relations the civil law cre-
ates a particular priority for that
party in favor of which regulation
activity is carried out. A new Civil
Code of Ukraine expands oppor-
tunities of a lender to exercise its
rights under an agreement. The
lawmaker cares about arrangement
of favorable conditions for persons
that enter into relations with those
who assumed any obligation [24,
p- 15]. Thus a holder of guaranteed
right is a pivotal figure of civil
guaranteeing.

Examining essence of legal
guarantees it cannot be neglected a
notion of “guarantees of exercising
civil rights and performing obliga-
tions”. In respect to this issue there
are different opinions of civilists.
Thus, according to Gribanov V.P.
implementation of a principle of
actual obligation performance can
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be deemed the guarantee of exer-
cising rights and performing obli-
gations [19, p. 228-229].

Maksimenko S.T. insists on
a fact that the principle of actual
obligation performance is an ex-
pression of a general principle of
guaranteeing. Defining a prior-
ity according to the guaranteeing
principle she noted that actual ob-
ligation performance is one of con-
ditions of guaranteed exercising of
rights and performance of obliga-
tions. Indeed, if to take into con-
sideration that actual performance
relates only to one of performance
parameters (namely, a subject),
that there are fixed by law excep-
tions from this requirement, and
finally, scope of this order is local
(performance of obligations), then
we should agree: actual perfor-
mance of obligations is the sepa-
rate expression of right exercising
guaranteeing [25, p. 214].

As it was mentioned before
notions of guaranteed and actual
performance of obligations do not
coincide but actual performance is
one of possible conditions of guar-
anteeing.

Taking into consideration the
above specified, it should be made
an inference that the civil law
guarantees are not breakthrough
formations in the system of law,
but taking into account problems
that exist around law duality — its
objective and subjective essence —
the civil law guarantees should be
considered as law conditions.
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