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Problem statement. The objec-
tive need of current practices 

of prevention of crimes in the sphere 
of the professional activity of medical 
workers associated with causing spe-
cific kinds of personal injuries causes 
the necessity of a detailed study of such 
elements, their qualifying features, cri-
teria, distinguishing them from other 
elements of crimes from the perspec-
tive of current conditions and scientific 
achievements. At that it should be noted 
that the problems of criminal responsi-
bility for improper performance of pro-
fessional duties, which caused infection 
with HIV or any other incurable con-
tagious disease have not yet been pro-
foundly studied.

Relevance. Based on the content of 
disposition of legal rule of part 1, Article 
131 of the Criminal Code of Ukraine, 
the objective aspect of this crime lies in 
improper performance of professional 
duties by the medical, pharmaceutical 
or other workers resulted from negli-
gent or careless attitude to such duties, 
which caused infection of a person with 
HIV or any other incurable contagious 
disease, being dangerous for human’s 
life. To ensure proper understanding 
of the crime’s disposition, determined 
by legislator, first of all it is necessary 
to study the content of the definitions 
according to each separate element 

of conceptual framework, used in the 
criminal law for statement of objective 
aspect of crime.

Issues connected with the characte-
ristic of the features of objective aspects 
of the examined crime were not shown 
in separate scientific works. However, 
some features were studied and re-
vealed in the works of P.P. Andrushko, 
M.I. Bazhanov, O.F. Bantyshev, V.O. 
Glushkov, O.O. Dudorov, M.Y. Kor-
zhansky, V.V. Stashys, O.Y. Svetlova.

In particular, the definition of im-
proper performance of professional du-
ties was shown in detail in the scientific 
literature. For example, P.P. Andrushko 
gives the following definition of im-
proper performance of professional du-
ties – it’s either inaction of the person, 
when he/she doesn’t perform the ac-
tions, being within his/her professional 
duties at all or performs such actions 
not in their full scope or not observing 
the rules, governing such actions [1, 
p. 324]. M. Y. Korzhansky understood 
improper performance of professional 
duties as their negligent or careless per-
formance [2, p. 171-172]. O.F. Banty-
shev, V.O. Glushkov define improper 
performance of professional duties as 
their careless, that is negligent perfor-
mance or even person’s direct omission 
concerning performance of his/her pro-
fessional duties [3, p. 68].
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O.O. Dudorov states that improper 
performance of professional duties 
means that a medical or pharmaceuti-
cal worker does not make the actions, 
which he/she was obliged to make in 
connection with performance of his/
her work, at that he mentions: improper 
performance of professional duties 
takes place if a medical or pharmaceu-
tical worker performs his duties not in 
full scope, carelessly, inattentively, not 
as required for the interests of his pro-
fessional activity [4, p. 302].

In this context, V.O. Glushkov 
specifies that criminally negligent 
breach of professional duties by a 
medical worker is a careless socially 
dangerous act, combined with viola-
tion of the rules of legal and (or) deon-
tological nature (content) in provision 
of medical aid, which causes serious 
consequences for the patient [5, p. 6, 
91, 97]. 

So as we can see, the interpretations 
of the notion of “improper performance 
of professional duties” given by the 
leading scientists, don’t have significant 
differences in their content, and clearly 
reflect the essence of the term. Under 
such conditions it is not necessary to 
give the author’s own definition.

The case is somewhat more compli-
cated with the definition of the deriva-
tive notion of professional duties. In 
particular, domestic specialized scien-
tific and scientific practical publications 
dive neither the definition of profes-
sional duty nor the definition of duty [4, 
p. 284; 7, p. 215].

Thus, the objective of our study is 
to determine the peculiarities of defini-
tion of the features of objective aspect 
of the crime provided by the Article 
131 of the Criminal Code of Ukraine 
“Improper performance of professional 
duties which caused infection of a per-
son with HIV or any other incurable 
disease” on the grounds of different sci-
entific approaches

Presentation of basic data of the 
study. Considering the issue of analy-
sis of the features of objective aspects 
of the crime provided by the Article 131 
of the Criminal Code of Ukraine, first of 
all, we should mention the comment of 
V.O. Glushkov, who underlines that pro-
fessional duties of medical workers are 
much wider than their work duties, but 
the law provides for responsibility only 
if the professional duties were performed 
in connection with work [5, p. 136].

Thus, on the basis of the above men-
tioned, and considering specific fea-
tures of corresponding rules of criminal 
law, in our opinion it seems necessary 
to suggest author’s definition of the no-

tion of professional duties of medical, 
pharmaceutical and other workers.

We believe that in the context of 
the rules of Article 131 of the Crimi-
nal Code of Ukraine, the professional 
duties of medical, pharmaceutical and 
other workers should be understood as 
a directly defined in the relevant regula-
tory acts general sequential procedure 
(algorithm) of obligatory professional 
actions, conditioned by specific circum-
stances, which ensure proper, individu-
ally or (and) socially useful and safe 
performance of legal activity, involving 
potential or actual, direct or indirect 
contact with biological materials of hu-
man or animal and their derivatives.

A textbook on medical jurispru-
dence prepared by leading national 
medicolegists divides improper perfor-
mance of professional duties by a medi-
cal worker into the following forms: 
reckless, careless patient interview-
ing, identifying his history, a inatten-
tive examination of patient, leading to 
wrong diagnosis of the disease misdi-
agnosis and improper treatment with 
severe consequences [8, p. 620].

It is worth mentioning that it is 
hardly possible to agree with this defi-
nition of honorable medical scientists, 
because in this case they identify pro-
fessional duties of medical worker only 
with the professional duties of the phy-
sician, while this category also includes 
medical assistants, medical nurses and 
birth attendants.

V.A. Kolesnyk understands impro-
per performance of duties by a medical 
worker as: insufficient examination of 
the patient, nonperformance of special 
diagnostic tests, incorrect or untimely 
prescription of medicaments, unaccep-
table substitute of one medicament with 
another, violation of sequential scheme 
of their prescription, wrong way of ad-
ministration of medicaments, delayed 
hospitalization, negligent preparation 
for the operation, etc. [9, p. 90].

At the same time, in the context of 
the rule of Article 131 of the Criminal 
Code of Ukraine special monographic 
legal literature states that improper 
performance of professional duties can 
have different forms in practice: viola-
tion of the rules of aseptics and antisep-
tics, hospitalization, transportation of 
patients, nonperformance or improper 
performance of obligatory laboratory 
tests, violation of the procedure of in-
forming the relevant authorities of de-
tected cases of infection etc. [3, p. 68].

So, in general, accepting the above-
mentioned definitions examining the 
content of the objective aspect of the 
elements of crime provided by the rules 

of Article 131 of the Criminal Code 
of Ukraine, we consider it appropriate 
to analyze the improper performance 
of professional duties by the medical 
workers directly in the context of po-
tential sources of infection and specific 
ways of transmission of HIV-infection 
or other incurable infectious diseases 
which are dangerous to human life.

However, as it is indicated in the 
medical sources, any infectious process 
includes three obligatory basic compo-
nents: the source of infectious agents, 
the way of transmission and the sensi-
bility of the organism to this agent, at 
that, in case of absence of at least one 
chain of this infection process the di-
sease is impossible [10, p. 21].

Regarding the source of infection, 
the medical sources resolve the is-
sue enough explicitly and clearly. The 
source of infection – is a contaminated 
person or animal, whose body is a natu-
ral habitat and environment accumulat-
ing pathogenic microorganisms, from 
where they can access the body of ano-
ther person and infect it [11, p. 215].

Thus, in the context of the rule 
of Article 131 of the Criminal Code 
of Ukraine, the source of infection 
is a person or an animal, infected 
with human immunodeficiency virus 
or with agent of any other incurable 
contagious disease, which is dange-
rous to human life.

Specialized medical sources de-
termine three ways of AIDS infection 
transmission: interlabial, perenteral and 
from mother to the child [12, p. 23-26].

In this case the interlabial way of 
transmission of AIDS, on condition of 
legislative prohibition of prostitution 
in Ukraine, can scarcely be connected 
with undue performance of professio-
nal duties by medical, pharmaceutical 
or any other workers.

The only possible case that, besides, 
is peculiar for other ways of transmis-
sion of infection is undue performance 
of examinations by medical worker and 
of laboratory diagnostics of a person for 
discovering of infection fact, in particu-
lar. Under those conditions the unfair 
negative conclusion can be made as 
for person about carrying of causative 
agent and therefore, in fact, the infected 
person fraternizing with no protection 
can be real source of infection for his/
her intercourse partner. However, it is 
should be mentioned that in case of so-
called „antibody-negative window”, 
when the fact of infection contamina-
tion could not be discovered because 
of still low concentration of causative 
agent in human body, there are no any 
responsibility.
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In such cases, when we deal with 
so-called medical malpractice, i.e. mis-
take of physician during performance 
of his/her professional duties that does 
not contain the component elements of 
a crime or signs of guilty, or accidence, 
i.e. unfavorable result of treatment of 
patient in accordance with result of ran-
dom coincidence of circumstances and 
objective impossibility of forecasting 
of medical stuff`s actions consequences 
in the absence of negligence or medical 
malpractice from their part.

However, the hazard having hi-
ghest priority exactly in the context 
of performing of professional activity 
concerned the contact and recircula-
tion of biological substances is just the 
perenteral way (through the blood and 
other biological fluids) of transmission 
of above mentioned causative agents.

In the context of perenteral transmis-
sion of causative agents for inflectional 
deceases together with implementation 
of infected drugs of blood, the specia-
lized medical sources determine such 
factors as violation of medical tools, 
accessories, and devices bacterial pu-
rification and disinfection order, non-
observance by staff of aseptics, anti-
septics, personal hygiene rules, order of 
cleaning and disinfection.

Body susceptibility in the context of 
implementation of the rules of Article 
131 of the Criminal Code of Ukraine, 
in our opinion, should also be consi-
dered in the context of perenteral way 
of inoculation, because as specified 
in the specialized medical sources the 
newborns belong to the contingent of 
increased risk, mostly those who are 
castling children, patients who have 
surgical aggression, undergo treating, 
and diagnostic procedures (injections, 
incubations, endoscopy, catheteriza-
tion, taking samples of blood) [13, p. 
285]. So, in comparison with other 
cases exactly this category of patients 
shall be potentially covered by addi-
tional care of medical stuff.

In the context of the third way of 
transmission of AIDS – from mother to 
child, then in practical aspect, in fact, 
we can speak mostly about cases of un-
due examination to determibe the fact of 
discovering of infection and, probably, 
about ignorance of direct instructions as 
for implementation of certain medica-
mental drugs and limitations (prohibi-
tion of breastfeeding etc.). At the same 
time the incrimination of just like these 
violations from the part of medical stuff 
in context of rules of Article 131 of the 
Criminal Code of Ukraine is more than 
problematic because of the absence of 
real opportunity for determination of 
casual relation between fact of undue 

performance of his duties by guilty and 
inoculation of a child from his/her in-
fected biological mother.

The fact is that the situation with 
determination of casual relation is com-
plicated by the absence of objective, 
even on condition of observance of all 
standards and rules and implementation 
of all reasonable preventive measures 
(highly active antiretroviral therapy, 
ceariv, rozitin etc.) the impossibility of 
child inoculation cannot be provided. 
The means that are at disposal of medi-
cal stuff allow just partially to reduce 
possibility of inoculation, at this, only 
25-30% of newborn are inoculated 
from non-treated mothers by AIDS [14, 
p. 70]. Therefore, under the practical 
application of the rules of such condi-
tions a doubt appears reasonably in key 
question for determination of casual 
relation: if exactly the undue actions of 
medical stuff caused the inoculation of 
a child by AIDS; if the latter could be 
infected with high degree of possibility 
by causative agent of this disease on any 
conditions, i.e. independently of any 
measures being taken by medical stuff? 
There is no an unambiguous answer for 
this question priori. Consequently, ac-
cording to sacred principle of criminal 
process, “all doubts are considered in 
behalf of accused” and incrimination 
of rules of Article 131 of the Criminal 
Code of Ukraine is actually impossible 
to the guilty person.

Mandatory element of objective 
side of formal element of a definition 
of a crime provided by part 1, Article 
131 of the Criminal Code Ukraine is an 
occurrence of socially dangerous con-
sequences of undue performance of du-
ties by medical, pharmaceutical or any 
other workers in form of inoculation of 
other person by immunodeficiency-as-
sociated virus from human or by other 
inextirpable infectious disease.

It is should be mentioned here that 
the determination of result in context 
of material composition of the rule of 
the part 1, Article 131 of the Criminal 
Code of Ukraine as same as of the rule 
of the part 2, the same Article, is facili-
tated by a legislator because of its direct 
determination as “making inoculation 
for other person by immunodeficiency-
associated virus of human or by other 
inextirpable infectious disease which is 
dangerous for human life”.

We should undoubtedly accept the 
conclusion that a crime is considered to 
be completed starting from the moment 
of actual occurrence of socially dange-
rous consequences – determination by 
laboratory or clinical factors of fact of 
inoculation of person by immunode-
ficiency-associated virus of human or 

by causative agent of other inextirpable 
infectious disease that is dangerous for 
human life [3, p. 69]. However, here 
we should pay our attention to the fact 
that, as mentioned above, well-time 
taking of active measures of post con-
tact infection prevention that together 
with immediate measures include the 
preventive assignment of antiretroviral 
drugs in enough number of cases allows 
to localize the causative agent and to 
avoid inoculation. Here, analyzing the 
actions of medical stuff, we should take 
into account that antiretroviral drugs 
must be assigned not later than 24-36 
hours after contact, but most efficient is 
an assignment of corresponding drugs 
during 2 hours after contact [12, p. 
471-472]. So, on the condition of well-
time non-assignment or well-time non-
execution by paraprofessional, nurse or 
maieutologist of assigned by physician 
preventive antiretroviral therapy the 
reasons can appear for initiation of ini-
tiate criminal proceedings against such 
worker in accordance with the rules of 
Article 131 of the Criminal Code of 
Ukraine.

However, regard must be paid to 
that the direct assignment of certain 
measures of antiretroviral therapy, be-
cause of its objective threat to health of 
patient, needs the relevant competence 
of a physician (Infectious Disease Phy-
sician). So, the decision as for assign-
ment of drugs of antiretroviral therapy 
by physicians of overall practice or by 
specialists with more narrow specialty 
or by paraprofessional will be made, if 
there is an acute necessity that occurs 
only because of impossibility of getting 
well-time advisory of narrow-speciali-
zed physicians. However, such kind of 
actions under any conditions shall be 
based on corresponding established re-
commendations as for post contact pre-
ventive measures of infection diseases 
in general and of AIDS, in particular.

The mentioned above gives us 
grounds to draw a conclusion that inac-
tivity of medical worker in case when a 
patient refers to him/her notifying about 
contact with biological material that 
can really contain or contain, for sure, 
causative agent of AIDS or other inex-
tirpable infectious disease, or discove-
ring of such fact by medical worker in 
personal, particularly, under the condi-
tions of medical establishment, in case 
of further inoculation of such patient, 
can be considered as one of the reasons 
for incrimination to such medical work-
er of committing of criminal intention 
provided by the rules of Article 131 of 
the Criminal Code of Ukraine.

In its turn, in particular, the cases 
will be considered as undue execution 
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by medical worker of his duties, when 
medical worker (physician, paraprofes-
sional, maieutologist, nurse) avoids to 
provide immediate help including by 
the means of absence of well-time no-
tification about this fact to the medical 
worker responsible for competence of 
others, if patient seeks for medical ad-
vice or there is disclosure of the men-
tioned fact of contact, in particular, pro-
fessional one.

Besides, the same situation con-
cerns the cases of emergency contacts 
of medical stuff with bio materials that 
contain causative agents of diseases 
mentioned in disposition. In particu-
lar, if there is a relevant consequence, 
that is the contamination of patient or 
medical worker (stuff), the actions 
that could contain the component ele-
ments of a crime provided by the rules 
of Article 131 of the Criminal Code of 
Ukraine, here will be actions or inactiv-
ity of medical stuff concerning hiding 
of fact of such emergencies, violations 
of aseptics, antiseptics use, disinfection 
order, ignoring of rules requirements 
concerning the presence of instructive 
and methodical documents and respon-
sible basket for providing of emergency 
preventive measures in case of emer-
gencies etc. at medical worker`s work 
place.

Therefore, we should pay attention 
to the cases of so-called non-experience 
of medical stuff, i.e. inability to make 
right conclusion on the basis of existent 
scientific data in cases of typical disease 
and under usual circumstances, i.e. to 
make relevant diagnosis cannot be con-
sidered as circumstance that excludes 
a criminal action of medical worker. 
In specialized juridical literature there 
is a strict and complete definition of a 
fact that for negative consequences of 
treatment that were the results of non-
experience of such person the criminal 
liability will occur [3, p. 23].

At the same time, if criminal pro-
ceedings under this category are exer-
cised, determining professional duties 
improperly performed by a medical 
worker, the fact of present or absent 
ability for the medical worker to use 
appropriate preventive measures will 
be ascertained. In particular, in the case 
when the patient applies with a respec-
tive complaint to a duty medical offi-
cer of the district hospital, located in 
a remote village, or to an obstetrician 
of any rural health post, the latter, in 
most cases, will be objectively unable 
to provide to a victim proper eme-
rgency medical care due to lack of 
such drugs available. Under these con-
ditions, the issue of medical worker’s 
criminal responsibility can be discussed 

only when the latter does not take any 
action to prevent potential infection, at 
least related to patient’s notification of 
the need to apply urgently to another 
medical facility to get emergency medi-
cal care etc. 

However, as professional literature 
specifies, valid reasons not to provide 
medical care to the patient may in-
clude: providing assistance at this time 
to another patient, a disease of medical 
workers, inability to arrive at the scene 
of the crime, in addition stating that 
lack of medical’s special knowledge 
does not deprive him of the obligation 
to provide initial emergency medical 
care in difficult cases [9, p. 88], and, in 
our opinion, we should agree with such 
approach.

When creating the legal structure 
part 2 of Article 131 of the Criminal 
Code of Ukraine, the legislator took an 
exclusively quantitative material fea-
ture of two or more persons actually 
infected as a basis of aggravation.

In connection with definition of the 
boundaries of exactly such criminal 
consequences, the issue to be settled 
is questionable: when two or more 
persons are infected with the diseases 
specified in the disposition, it does not 
matter whether the victims were infec-
ted with the same or different incurable 
infectious diseases dangerous to human 
life, at the same time the way of be-
ing infected is also not important, and 
victims may be infected both simulta-
neously and at different times and in 
different ways, that does not affect the 
qualification [3, p. 69].

Here, however, we believe it is 
necessary, considering importance of 
public danger features, to supplement 
aggravation of the crime, stipulated by 
provisions of Article 131 of the Crimi-
nal Code of Ukraine, with such quali-
fied feature as infection of a juvenile or 
a pregnant woman. Indeed, infection 
of a juvenile and a pregnant women, in 
fact, by their objective consequences is 
equivalent to infection of two or more 
persons, since infection of a juvenile, 
which in most cases after being infec-
ted will have practically relatively little 
chances to have healthy offspring, and 
a pregnant women, who will not only 
meet demise, but also leave a child who 
also has a significant chances of being 
HIV infected, to be an orphan, is one 
that violates constitutional principles of 
fairness and integrity, the rights to life, 
health, safety, health care, maternity 
and childhood.

Thus, based on the foregoing, we 
consider it is necessary to recommend 
the aggravation legal structure to be 
supplemented under part 2 of Article 

131 of the Criminal Code of Ukraine, 
with qualified feature, “which caused 
infection of a juvenile or a pregnant 
woman.” 
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