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Summary

The focus in this article will be directed towards analysis of the main interests that
are protected within the right to privacy and freedom of expression under the ECHR
and elaboration on how these interests balance between each other. For the purpose of
exploring the main aim of the article the following issues will be discussed: how can
privacy and freedom of expression be balanced in such spheres as protection of public
interest, protection of public figures, right of anonymity and protection of reputation.
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AHHOTAIMSA
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LIUTY peIyTaluH.
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ormulation of the problem.

The Convention provides no
obligatory point at which the balance
must be struck between Articles 8 and
10. However, only be interfered with the
extent that such interference is capable of
justification within the terms of Article
8(2) and 10(2) respectively. In other
words, there is no obligation on any
State party to the Convention to draw
the line between Article 8 and 10 at any
particular point, but any interference with
a right must be justified by reference to
the principles of legality, pressing social
need and proportionality. The Court has
generally confined its reasoning to one or
other Article, and most often has analyzed
such cases under Article 10 and by
reference to the Article 10(2) justification
of “protection of the reputation or rights
of others”. [1, p. 43-44]

Background research. The topic
of protecting privacy and freedom of
expression under the ECHR by the ECtHR
is of particular interest for Ukraine as soon
as the decisions of the ECtHR are the source
of law in Ukraine according to the Article
17 of the Ukrainian law “On Enforcement
and Application of the Jurisprudence of
the European Court of Human Rights”.
According to the ranking of the Reporters

Without Borders organization in terms
of protection of freedom of expression
Ukraine loses its ranking with every year.
Even though there are till now only 4 cases
against Ukraine in the ECtHR concerning
protection of freedom of expression, this
still does not prove that the situation in
the sphere of protection of freedom of
expression, in conjunction with the right
to privacy, is not alarming. Therefore, it
is essential to conduct a research of how
these rights are treated under the ECHR by
the ECtHR and to apply these vital lessons
in Ukraine.

Purpose of article. To answer the
question which right (the right to privacy
or the right to freedom of expression)
should be given preference if there is a
conflict between them.

Used methods. To pursue the main aim
of the paper the following methods were
applied: (i) comparative research which
was needed to explore the conflicting
interests between two rights when
analyzing the decisions of the ECtHR; (ii)
descriptive and analytical methods while
analyzing numerous cases of the ECtHR
on articles 8 and 10 of the ECHR.

Presentation of the basic material.

Public interest. The decisive factor
in balancing the protection of private life
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against freedom of expression should lie
in the contribution of the information to
the debate of general interest.

It was stated in the Von Hannover v
Germany case that “[w]hen balancing the
competing interests, the informational
value of the events depicted will be of
crucial significance. The greater the need
of'the public to know, the more limited will
be the right of the person of contemporary
history. By contrast, the need to protect
this person’s privacy will become greater
as the information gained by the public
becomes less valuable”. [2, p. 43]

In Krone Verlag GmbH & Co. KG v.
Austria, Von Hannover v. Germany, De
Haes and Gijsels v. Belgium the ECtHR
held that the press plays an essential role
in a democratic society. “Although it must
not overstep certain bounds, in particular
in respect of the reputation and rights of
others, its duty is nevertheless to impart —
in a manner consistent with its obligations
and responsibilities — information and
ideas on all matters of public interest”.
[2, § 37] However, to find whether there
was a violation of the right to freedom of
expression, Court has to weigh the right
to freedom of expression against the right
to privacy. In Campbell v. MGN Limited
the House of Lords said that as part of
this process the Courts should take into
account the justifications put forward
for interfering with each other and apply
a test of proportionality. [2, p. 254] The
task of this test is to figure out whether
the benefit of suppressing the information
outweighs the benefit of publishing it.
In the cases in which the Court has had
to balance the protection of private life
against the freedom of expression it has
always stressed the contribution made
by photos or articles in the press to a
debate of general interest. For instance,
according to the practice of the ECtHR,
namely, in Krone Verlag GmbH & Co. KG
v. Austria [4] the Court attached particular
importance to the fact that the subject
in question was a news item of “major
public concern” and that the published
photographs “did not disclose any details
of [the] private life” of the person in
question and held that there had been a
violation of Article 10.

In addition, in Bergens Tidende and
others v. Norway [S]the Court stressed
that the national margin of appreciation
is circumscribed by the interests of
a democratic society in enabling the

press to exercise its vital role of “public
watchdog” by imparting information
of serious public concern. On the other
hand, the Court established in Frezzos
and Roire v. France [6] case that not only
does press have the task of imparting
such information and ideas on matters of
public interest; the public also has a right
to receive them. Moreover, in Ceylan
v Turkey Court [7] held that freedom of
expression includes the right to engage
in open discussion of difficult problems,
analysing the underlying causes and
expressing possible solutions.

The question of public interest in
balancing between right to privacy and
right to freedom of expression was
also raised in case Bladet Tromso and
Stensaas v Norway. The majority of the
Court in this case held that the articles in
question and the subsequent defamation
proceedings brought successfully against
the newspaper and its editor fell on the
other side of the line, and accordingly the
Court found a violation of Article 10. The
newspaper had reported critical findings
of an official inspector’s report into seal
hunting. The majority of the Court did
not expressly refer to the balance required
between the Articles 8 and 10, but it did
emphasize of freedom of expression under
Article 10(2) which are liable to assume
significance when, as in that case, there is
a question of attacking the reputation of
private individuals and undermining the
“rights of others.” [8] By reason of those
duties and responsibilities, the safeguard
afforded by Article 10 of the ECHR to
journalists in relation to reporting on
issues of general interest is subject to the
proviso that they are acting “in good faith
in order to provide accurate and reliable
information in accordance with the ethics
of journalism”. [2, § 65, 54] The Court
has concluded that the convictions for
defamation were disproportionate to
the legitimate aim of protecting the seal
hunters’ reputations, and accordingly
found a violation of Article 10. [10]

In case of Hachette Filipacchi Associes
(Paris-Match) v. France [11] the question
about dissemination of photograph facing
famous dead person and its relation to
privacy. In that case several important
questions had been raised. Firstly, it
was contended that publication of the
photograph of the bloodied and mutilated
body of their relative was not information,
which could possibly be useful to the

~ LEGEA SI VIATA

|

public. Secondly, the accent had been
done on that issue that family were still
mourning loss of their family member,
and the fact that they had not given their
consent on publication, constituted a gross
intrusion in their grief. Accordingly, the
intimacy of their private life also has been
breached. The ECtHR considered that the
interference with freedom of expression
had pursued a legitimate aim (protecting
the rights of others) and it noted that the
rights concerned fell within the scope of
Article 8 of the Convention, guaranteeing
the right to respect for private and family
life. As to “necessary in a democratic
society”, within the framework of
duties and responsibilities inherent in
the exercise of freedom of expression,
the Court reiterated that “the death of a
close relative and the ensuing mourning,
which were a source of intense grief, must
sometimes lead the authorities to take the
necessary measures to ensure respect for
the private and family lives of the persons
concerned.”

Reasonable expectation of privacy.
In cases of balancing private and public
life the test of “reasonable expectation of
privacy” is applied as a guide for judging
when private life is protected. Bart Willem
Schermer mentioned in his work that
“the reasonable expectation of privacy
criterion limits the right to privacy to the
extent where an individual indeed has a
reasonable expectation of privacy. In other
words, the individual must demonstrate
the wish that his conduct remains private
and society must acknowledge the fact
that the individuals conduct is indeed
private”. [12, p.127]

The concept of reasonable expectation
of privacy appeared in ECtHR in case Liidi
v. Switzerland [13] where it was stated that
a person involved in criminal activities is
entitled to a lesser expectation of privacy.
[14, p. 334] The concept of reasonable
expectation of privacy can also be found
in the case Halford v United Kingdom.
[15] In this case the telephone calls of
the applicant were intercepted without
warning by her employer. As it was stated
in Halford case [16] case the notion of
“private life” also includes activities of
a professional and business nature. In
the Halford case with respect to Article 8
the Court concluded that telephone calls
made from business premises may be
covered by notions of “private life” and
“correspondence”. There was no evidence
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of any warning about taping phone calls
having been given to Ms Halford. Thus,
the ECtHR considered that there was a
violation of applicant’s right under Article
8 of the ECHR because she had reasonable
expectation of privacy at the work place.

Right of Anonymity and Privacy.
Right of anonymity is one of the aspects
of the freedom of expression. This
right includes “the right to receive and
impart information and ideas without
interference by public authorities”
(Article 10 of the ECHR). It means
that the person is able to communicate
ideas and share information without
bias. Anonymity can be considered as a
“shield against oppression, harassment,
retaliation, censorship or discrimination
and therefore is it considered as a vital
component of freedom of speech or
freedom of expression” [17].

Right of anonymity can also provide
with the same benefits as right to privacy
because both of them help to preserve such
human values as security, self-fulfilment
and peace of mind. [18, p. 215] Person
can feel more safety while discussing
such sensitive topics as AlDs, diseases,
abortion or some other personal issues
if he/she does not reveal the name. The
ECtHR has ruled several cases on Article
8 (right to privacy) where it decided not
to disclose the name of the applicant. One
of them is Z. v Finland [19] case where
the Court concluded that disclosure of
information (revealing the name of the
applicant in legal procedural materials)
concerning the applicant’s HIV positive
status gave rise to a violation of the
applicant's right to respect for her private
and family life as guaranteed by Article 8
of the ECHR.

Another aspect of the right of
anonymity is the protection of journalistic
sources. Itreceives high level of protection
under Article 10 of the ECHR as it plays
an essential role in delivering information
of public interest. The ECtHR stated in the
case Goodwin v U.K. that: “[f]Jreedom of
expression constitutes one of the essential
foundations of a democratic society
and that, in that context, the safeguards
guaranteed to the press are particularly
important. Furthermore, protection of
journalistic sources is one of the basic
conditions for press freedom. Without
such protection, sources may be deterred
from assisting the press in informing the
public on matters of public interest. As

a result, the vital “public watchdog” role
of the press may be undermined and the
ability of the press to provide accurate
and reliable reporting may be adversely
affected. Having regard to the importance
of the protection of journalistic sources
for press freedom in a democratic society
and the potentially chilling effect that an
order for disclosure of a source has on the
exercise of that freedom, such a measure
cannot be compatible with Article 10
unless it is justified by an overriding

requirement in the public interest”
[20, § 39].
Indeed, the right to anonymity

enhances the possibility of people to be
engaged in the public debate. The ECtHR
has several times reiterated that limitations
on the confidentiality of journalistic
sources “call for the most careful scrutiny
by the Court”. [21] Though, on the other
hand, this right can not be an absolute
one. The information disseminated by
the anonymous source could be illegal,
with harmful content or could reveal
personal details that might endanger lives.
Therefore, it is important to find a liable
person. Here raises a question of balancing
the right of anonymity with other rights of
the individuals, such as right to privacy,
and public interest.

Right of privacy and freedom of
expression for public figures. The Court
several times has mentioned that public
persons have a legitimate expectation of
protection of respect for their private life
and that they may legitimately expect to
be protected against intrusion of their
privacy or against the propagation of
unfounded rumors relating to intimate
aspects of their life [22].

On the other hand, the ECtHR has
always underlined the special status of
politicians and emphasized the freedom of
political debate. The Court has recognized
that there are wider limits of acceptable
criticism as regards a politician or a public
figure then as regards a private individual.
[23, § 47] It was reiterated in several cases
that “the limits of acceptable criticism
are ... wider as regards a politician as
such than as regards a private individual.
Unlike the latter, the former inevitably
and knowingly lays himself open to close
scrutiny of his every word and deed by
both journalists and the public at large,
and must consequently display a greater
degree of tolerance”. [24, § 42] A critical
statement or a negative opinion about a
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politician, regarding facts and behaviour
in relation to his public activities cannot
be considered to have an impact on the
private life of the person concerned.
In such circumstances, the Court is of
the opinion that the alleged harm of
the reputation as a politician is not a
sustainable claim regarding the protection
of the right to respect for personal
integrity under Article 8 of the ECHR
[25, p. 19]. Instead, the Court views that
any limitation of freedom of expression for
the sake of a politician is disproportional
according to the Article 10 of the ECHR.

The Court has also emphasized that
“[i]n a democratic system the actions or
omissions of the government must be
subject to the close scrutiny not only of
the legislative and judicial authorities
but also of the press and public opinion.
Furthermore, the dominant position
which the Government occupies makes
it necessary for it to display restraint
in resorting to criminal proceedings,
particularly where other means are
available for replying to the unjustified
attacks and criticisms of its adversaries or
the media” [26, § 46].

Protection of reputation versus right
to freedom of expression. The practice
of the Court concerning the protection of
reputation is inconsistent. In some cases
the right to reputation is considered as an
independent right which is an element of
the right to respect for private life which
is directly guaranteed by Article 8 of
the ECHR and in other cases, the Court
denies the importance of reputation as a
separate law and decides on the protection
of the reputation solely by the application
of Article 10 of the Convention, which
recognizes the protection of the reputation
as a legitimate restrictions of freedom of
expression.

One of the recent cases concerning
protection of the right of reputation is the
case Petrina v. Romania [27]. This time
the Court protected the right to reputation
of'the politician who suffered attacks from
media under Article 8 of the ECHR. The
most intriguing thing is that the applicant
lost his case in national courts because
the latter referred to the decision of the
ECtHR concerning protection of freedom
of expression.

In its decision the Court noted that the
issue of this case — namely, the adoption of
a law that would regulate the disclosure to
those who worked with the State Security
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Service Securitate, — is an issue widely
covered in the media and which played a
significant role in the Romanian society.
Cooperation policy with the service was
very sensitive social and moral themes in
the context of the history of Romania.

However, the Court noted that despite
the satirical direction of the Catavencu
magazine, the articles concerning the
politicain were by their nature offensive
to the applicant, as there was no evidence
that he ever belonged to the organization
Securitate. In addition, it is important
to note that the messages contained in
the articles were sufficiently clear and
unequivocal, and without any ironic or
humorous subtext.

The Court has noted that the way in
which journalist delivered information
about the politician overstepped all
allowed boundaries even in the light of
principles of freedom of expression. The
Court found that the reality was distorted
with no evidence for that reason.
Journalists went beyond the maximum
limits when they accused politician for
being involved in an organization that
used the repressive measures and terror
in their activities in the interests of the
old regime. Moreover, at that time there
was no legally defined mechanism that
would determine access to secret service
files of the Securitate, for activities of
which the applicant can not be held
accountable.

Accordingly, the Court was not
convinced that the grounds, on which the
domestic courts gave preference to protect
freedom of speech and journalists, were
enough to outweigh the right to respect his
reputation. Thus, the Court unanimously
held that there was a violation of Article
8 of the Convention and appointed Mr.
Petrini 5 000 euros for non-pecuniary
damages which must be paid by the
government of Romania.

The recent practice of the EctHR
shows that there were a lot of cases in
which the Court refused to defend freedom
of expression, giving preference to any
other rights. Among the recent cases are:
Pfeifer v. Austria (November 15, 2007),
Stoll v Switzerland (December 10, 2007);
Flux v Moldova number 6 (July 29, 2008);
Ivanova v Bulgaria (April 14, 2008).
In all these decisions the Court refused
to defend the interests of free speech,
because the journalists acted irresponsibly
and unethically. For example, in the case

against Moldova the journalists accused
the headmaster in bribery only on the facts
of the anonymous letter without other
evidences. Later, the magazine where
such accusation was published refused the
headmaster in his right to respond [28].

The ECtHR started to give more
attention not only to the issue whether
information contributes to the public
debate but also to the quality of journalist’s
work. The decision in the case of Mr.
Petrin against Romania only continues
this practice.

Conclusion. To sum up, there are
several ways in which the right to freedom
of expression and right to privacy can
be balanced. One of the generalizations
made by the ECtHR was expressed in a
recent case Karako v Hungary [29, § 25]
where it was stated that: “The Court is
therefore satisfied that the inherent logic
of Article 10, that is to say, the special
rule contained in its second paragraph,
precludes the possibility of conflict
with Article 8. In the Court’s view, the
expression “the rights of others” in the
latter provision encompasses the right to
personal integrity and serves as a ground
for limitation of freedom of expression
insofar as the interference designed to
protect private life is proportionate.”
The balance of rights and proportionality
of the interference depends on several
factors, such as who is protected and
concerning what. The decisive factor in
balancing the protection of private life
against freedom of expression is in the
contribution of information to the debate
of general interest. Thus, information
concerning the public person and which
has public interest will receive higher
protection under the right to freedom of
expression rather then right to privacy.
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OCOBEHHOCTH JOKA3BIBAHUA
1O AEJAM, KOTOPBIE BOSHUKAIOT
U3 KPEJUTHBIX IPABOOTHOILIEHUIA

Buxrtopus I[IOJIMBAY,
acTiMpaHT Kadeapbl MPaBOCyns FOPUINIECKOTO (aKyIbTeTa
Kuesckoro HanmoHanpHOTO yHUBEpcuTeTa UMeHH Tapaca IlleBuenko

Summary
The current problem of the features of court proving process in cases that arise from
credit relationships is researched. The general list of means of proof, the need to observe
the principles of proving, differentiation of concepts of ensuring and reclamation of
proofs with a purpose of approval the legal and well-founded decision is determined.
Key words: credit contract, subject of proving, principles of proving, ensuring and
reclamation of proofs.

AHHOTAIUSA
B crarbe paccmoTpeHa akTyanbHasi IpobiieMa 0COOEHHOCTE! mpoiiecca JOKa3biBa-
HUS 10 JeiaM, BO3HUKAIOIIKUM U3 KPEIUTHBIX PAaBOOTHOIIEHUH. BbIsicHeH npuMepHbIit
TIepeueHb J0Ka3aTeNIbCTB, HEOOXOANMOCTh COOIOCHNS TIPHHIIUIIOB JTOKA3bIBAaHM, a
TaKXKe Pa3rpaHUYCHUS MOHATHI oOecreueHrs U UCTPeOOBaHUs OKA3ATEIbCTB M0 JIe-
JlaM JJaHHOH KaTeropuu ¢ LEJbI0 UX BO3MOKHOTO IMPAKTUYECKOTO NPUMEHEHUS U MPHU-

HSTHS 3aKOHHOTO X 000CHOBAHHOTO CyAEOHOTO PEIICHHSI.
KiioueBble c10Ba: KPeAUTHBIN JOTOBOP, NMPEAMET JAO0KA3bIBAHUS, MPUHLHUIIBL JI0-
Ka3bIBaHUsI, 0OECIIeueHNe 1 UCTPeOOBaHNE JI0Ka3aTeNbCTB.

HOCTaHOBKa npodiaembl. Hc-
CJIEIOBAaHUE  TPOLECCYaTbHBIX
0COOEHHOCTEH CyIe0HOro MPOM3BOACTBA
10 OTAEITBHBIM KaTeTOPHSM TPAXKIAHCKHX
JIe7T CTAHOBUTCS B IIOCJIEIHEE BpeMs BCe
Oosee akTyaIbHBIM. DTO CBSA3AHO C Pa3BH-
THEM HAIMOHAJIHHOTO 3aKOHOAATEIbCTBA
1, COOTBETCTBEHHO, C MTOSIBIICHHEM pa3Ho-
o0pasus JieJ1, paccMaTpUBAEMBbIX Cy/IaMH.

B ycnoBusix MUpoBOro pUHaAHCOBOTO
KpH3Hca 0COOEHHO OCTPO CTalo paspe-
LIeHne Npo0OiIeM, CBA3aHHbIX C BBIIOJIHE-
HUEM YCJIOBHH KpPEAUTHBIX JIOTOBOPOB.
TO MOBJEKIIO 32 OO0 MOSBICHUE B CY-
Jiax OOJIBIIOrO KOJIMYECTBA CIIOPOB, BO3-
HUKAIOUIUX U3 KPEAMTHBIX IPABOOTHO-
LIEHUH, TpOoLecCyaIbHbII MOPIIOK pac-
CMOTPEHHUS KOTOPBIX y>K€ HECKOJIBKO JIET
SIBIISICTCSI TIPEAMETOM OOCYXKICHHS Kak
TEOPETHKOB, TaK M MPAKTHKOB I'Pa)JaH-
CKOTr0 MpOLeCCyalbHOTO Ipasa. Takoe
BHAMaHHE K JAHHOM KaTerOpHH Jen 00-
YCIIOBIIUBAETCS MX MHOTOYHCICHHOCTBHIO
(B Hacrosmiee BpeMs OHH COCTAaBIISIIOT
OCHOBHYIO YaCTh BCEX T'PaXKTaHCKUX
JIeJl, pacCMaTpHUBAaeMbIX CydaMHu OOLIeH
opucaukuuu: 3a 2013 rog B MecTHbIe
oburme cynpl moctynwio 184 989 nein o
CIOpaM, YTO BO3HHUKAIOT U3 JOTOBOPOB
3aiiMa, KpenuTa, OaHKOBCKOTO BKJaja,
3a 2012 rog — 157 567 nen [1]), Tennen-
LIUEeH K YBEJIMYEHHIO X KOJIMYECTBA, a
IJaBHOE — OTCYTCTBHEM €IUHOHN cyneo-
HOM MPAKTUKU UX Pa3peIIeHusl.

AKTYaJIbHOCTh TeMbl. AHaJIU3 Cy-
NeOHOM TPAKTUKW PacCMOTPEHMs Jiell,
BO3HHUKAIONINX U3 KPESAUTHBIX MPABOOTHO-
LICHHUH, CBUETEIILCTBYET O TOM, YTO CY/IbI
M0-Pa3HOMY MPUMEHSIIOT HE TOJIBKO HOPMBI
MaTepHaibHOrO, HO M IPOLIECCYaTbHOIO
npaBa. B 4acTHOCTH, aKTyalbHBIM SIBIISI-
€TCsI BOTIPOC JIOKA3bIBaHUS (OTHOCUMOCTH
U JOMYCTHUMOCTH JIOKa3aTeNbCTB, o0ecte-
YCHHE JIOKA3aTeNIbCTB M T. I.) MO JIeNIaM
JTAaHHOW KaTeTOpuH, peHeOpeKeHNE KOTO-
PBIM, BO-TIEPBBIX, IPUBOIHT K JHCOATAHCY
TPa’KAaHCKO-TIPOIIECCYyaTbHBIX TPaB CTO-
POH, BO-BTOPBIX, 3aTPYJHSCT BBIICHEHHE
BCEX CYIIECTBEHHBIX OOCTOSTEIBCTB IS
pa3penieHus cropa, BO3HHUKIIETO U3 Kpe-
JIUTHBIX NIPaBOOTHOIIEHHH. MccnenoBanus
JTAHHOTO BOIPOCA Ba)XKHBI, B YaCTHOCTH,
JUIL  COBEPIICHCTBOBAHHS TPaXKIaHCKO-
ro MpPOLECCyalbHOrO 3aKOHOAATENILCTBA
VYKpauHbl, MOCKOJNBKY €IMHOOOpa3ue Ccy-
NeOHOM TPAKTUKH SIBISIETCST HEOTIIOKHOMN
3a7a4eil Pa3BUTHSI TEOPUH TPAXKIAHCKOTO
MIPOIIECCYATBHOTO MPaBa.

Cnemyer OTMETHUTh, 4YTO Mpodie-
MBI JIOKAa3bIBAaHUS B Pa3HOEC BpEMs
OBUTH TIPEIMETOM HCCIICIOBAHHUS MHO-
TUX yd4eHbIX-TIponeccyamucToB. Cymie-
CTBEHHBI BKJIQJ B pa3BUTHE KOHIIEM-
MU  JOKa3aTeIbCTB U JIOKAa3bIBaHUS
cnenanu E.B. BacpkoBckuii, K.M. Ma-
aeimes, A.®. Kneiiman, T.M. S6mou-
ko, S.JI. Irytun, W.B. PemerHuko-
Ba, M.K. TpeymnukoB T.B. Caxnoga,



