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B macrosmieli ctarbe aBTOpaMu PacKpPBIBAETCSI TEOPETHUSCKOE MTOHATHE CYIeOHOTO MPHKa3a, ero MpaBoBasi MPUpoIa 1
CYITHOCTh KaK Pa3HOBUIHOCTH CyIeOHOTO MTOCTAHOBIICHHS, & TAaK )K€ MECTO CPEIH IPYyTUX MOCTAaHOBICHUN Cy/a.
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unmepecos.[1]

Kac]n[)ekmusuoﬁ.

Beenenne. Koncmumyyus Pecnyonuxku Monoosa 2apanmu-
pyem Kaxcoomy cyoeonyio 3auiumy npae u c600600. B cmamue 20
Koncmumyyuu PM 3axpenneno, umo n11060e auyo umeen npaeo
Ha I Pexkmusnoe occmanosnenue 8 NPAGAX KOMNEMEHMHbIMU
cyoamu ¢ ciyuae HApyuwienus ezo npas, c60000 u €20 3aKOHHBIX

Tapanmus 3¢phexmuenoii cyoedonon 3auumol — Imo npeoy-
cmompennoe Koncmumyyueil npago zpa)coanuna oopamumuocs
6 COOMEEMCMBYIOWUTL CYO C UCKOM U 00A3AHHOCHIb CYOA PACCMO-
mpemp UCK U HPUHAMb N0 HEMY 3AKOHHO0E, CHPAGEONUEOe U 000-
CHOGAHHOE peuienue. Imo 03Hauaem, 4mo 2ocyoapcmeo 00:a3ano
obecneuums HOIHOE OCYULECHGIEHIE NPAGA HA CYOCOHYIO 3aUiU-
my, Komopas 001)cHa 0blmy CRPAGEOIUEOl, KOMNEMEHMHOU U

J

aHHasg OOSI3aHHOCTH TAKKE

BEITCKACT M3  OOIIENpH-
3HAHHBIX MPUHIIMIIOB U HOPM MEXK-
JyHapoIHOro mpasa. Tak coracHo
cT.8 Bceobmielt [lexnapanuu mnpas
YeNoBeKa, KaK/IbI YelIOBEK NMEeT
paBo Ha APPEeKTUBHOE BOCCTAHOB-
JIeHWe B TpaBaX KOMITETEHTHBIMH
HAIMOHAJIGHBIMUA CyAaMHU B CITyda-
SIX HAPYIICHUS €r0 OCHOBHBIX TPaB,
MIPEAOCTABICHHBIX €My KOHCTHTY-
LUeH UITH 3aKOHOM. [2]

Cornacho ct. 14 MexayHapon-
HOTO TMaKTa O TPaXKIAHCKUX U II0-
JUTAYECKHUX TIPaBax KaXK Il UMEeT
MIPaBO Ha CIPABEIMBOE ¥ ITyOInd-
HOE€ Pa30MpaTenbCTBO Jeja KOMIIe-
TEHTHBIM, HE3aBUCUMBIM U OeCIpH-

C

CTPacTHBIM CYJOM, CO3/aHHBIM Ha
OCHOBaHHH 3aKOHa. [3]
Baxnelmmmu HarpaBieHUSIMHU
pa3BUTHS COBPEMEHHOTO TPaKIaH-
CKOTO TIPOIECCyabHOTO 3aKOHO-
JIaTeNIbCTBA SIBIISIOTCS TOBBIIICHHE
JOCTYITHOCTH TIPaBOCYIHsI, OITH-
MH3a1Msl, YCKOPEHNE U YIIPOILEHHE
cyfnomnpousBoacTBa. JlaHHas TeH-
JICHIIUST OTYETIIMBO TPOCIICKIBACT-
cs He TonbKo B PecryOmrke Mosmo-
Ba, HO U B 3apyO€XHBIX CTpaHaX.
AKTYyaJIbHOCTh W BaXHOCTh Ha-
crositiell paboThI 3aKIro4aeTcs B
TOM, YTO B YCJOBHSAX PBIHOYHBIX
npeoOpa3oBaHuil, KOTOpbIE MPO-
UCXOIIT B SKOHOMHKE PecmyOnu-
ku MoIioBa, OTHIM W3 OCHOBHBIX

ANIEMEHTOB MEXaHHM3Ma IPaBOBOTO
PETYIMPOBaHUS ITHX OTHOIICHHMA
SBJsIeTCS. OBICTPOE pearupoBaHUE
Cy/IeOHBIX OpPTaHOB Ha HapyIICHHE
MIpaB ¥ 3aKOHHBIX HHTEPECOB CyOh-
€KTOB TPaKIAaHCKOTO MpaBa. Tak ke
B HayKe TPa’KIAHCKOTO MPOIECCy-
aJbHOTrO IPaBa OCTAIOTCS OTKPBI-
TBIMH BOIIPOCHI O TIOHSTHU U CYIII-
HOCTH CyleOHOTO TpWKa3a, U ero
XapaKTEPHBIX 0COOCHHOCTSX

Ienvro oannoit cmamovu sBIIS-
eTCSl KOMIUIEKCHOE HWCCIICTOBAHNE
TEOPETHUUECKOTO MOHITHS CYcOHO-
TO MpHKa3a U PACKPBITUE €ro CYyIII-
HOCTH KaK pPa3HOBHUJHOCTH CyneO-
HOTO ITOCTAHOBJICHHUSI.

H3noxncenue ocnoenozo mame-
puana. VIaMeHeHre NOMUTHYECKOTO
Kypca CTpaHBI Ha JIEMOKPaTH3aIHI0
JIESITEILHOCTA OPTaHOB ITYOJIUYHO-
TO YIIPABJICHUS MOBJICKIO COOTBET-
CTBYIOILINE M3MEHEHHSI M B CyHeO-
HOM CHUCTEME CTPaHBI.

Ipaxknanckuit  mpoueccyaib-
HBIH Kozieke PecnyOnmuku Mommo-
Ba OJITHOBPEMEHHO C UCKOBBIM ITPO-
M3BOJICTBOM, IIPOW3BOACTBOM TII0
aIMUHUACTPATUBHBIM JIelIaM, OCO-
OBIM TIPOU3BOJICTBOM YCTAHOBHII
MPOU3BOACTBO IO JOTOTHUTEIIb-
HOMY pacCMOTPEHUIO 3asiBICHUUN
0 JICHEXHBIX CyMMax HIIA O BO3-
BpallleHW HMYIIECTBA OT JOJIK-
HUKa — MIPUKA3HOE MTPOU3BOICTBO,
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OKaHYMBAIOIINECS  BBIHECEHUEM
CyneOHOTO prKasa CyIbei equHO-
JTAYIHO. [6]

ITosiBneHne B  TpaxkIaaHCKOM
MPOIIECCYaTbHOM  3aKOHOJATEIb-
CTBE M3BECTHOTO PaHEEe MHCTHTYTA
cyneOHOro mpuKkasza OOYCIIOBICHO
niepexooM B Pecrryomiku MomoBa
K HOBBIM DKOHOMHYECKHM OTHOIIIE-
HUSIM, TIOCTPOCHHBIM Ha PHIHOYHBIX
Hauajax, ¥, COOTBETCTBEHHO, IIO-
BBIIIICHHEM 0OBEMOB 3aKITFOUYAEMbIX
JIOTOBOPOB, COTJIAIICHUN U CHIETIOK.
[Ipexxne Bcero, B 9KOHOMHYECKOU
M COLMAILHOU cdepe Mo cropam,
BBITEKAIONIMM W3  alIAMEHTHBIX
00s13aTeITbCTBAX, MO BBIILIATE 3apa-
OOTHOH TUIATHI, TaK KaK CYOBEKTHI
TpaXXTaHCKOTO 000pOoTa HE BCETIa
JIOOPOBOJILHO UCTIOHSIOT TIOTOBOP-
HBIC YCJIOBUS, YTO BEJICT K BO3HHK-
HOBEHUIO KOH(DIUKTHBIX, CIIOPHBIX
CUTYyaluil.

[TosiBIeHME TPUKA3HOTO MTPOM3-
BOJICTBAa OOYCJIOBIICHO W TE€M, YTO
YPOBEHB KU3HU TPAXKAaH B HAIIEH
CTpaHe He TOCTAaTOYHO BBICOK, UTO
MIPUBOJUT K TOMY, YTO COI[HATBHO
HE 3allUIIECHHBIC CIION HACEICHUS
MPOCTO HEe 00OpararTcs 3a cyaeo-
HOM 3allUTOM CBOUX IpaB H3-3a
BBICOKOH CTOMMOCTH FOpUIUYE-
CKHX YCIYyT W OIOpPOKpaTHIECKON
BOJIOKHTHI. OTHUM W3 TIPOIECCY-
aJbHBIX HMHCTUTYTOB, IO3BOJISIO-
M obecreduTh Ooee OBICTpoe
U 3(pPEKTUBHOE OCYIICCTBICHUE
MPaBOCY/IHSI, OCOOCHHO IO TaKUM
KpUTEpHUSIM JIe, KaK B3bICKAaHUE
AJTMMEHTOB, TJe 3aTITHBaHUe MPO-
1ecca, HeHy)KHasi BOJIOKUTA BEIyT
K HETaTHUBHBIM TOCIE/ICTBUSAM, 5B-
JIAEeTCS CyAeOHBIN MpUKa3s. Ero
JICUCTBUE 3aKJIIOYaeTcs B OIle-
paTUBHOM U pealbHOM BOCCTa-
HOBJICHHHM HapyIICHHBIX CYOBhEK-
TUBHBIX TpaB. lMcmonbp3oBaHue B
IPaKJAHCKOM CYIOIIPOHU3BOJICTBE
YIPOIIEHHBIX TPABOBBIX IPOIIe-
Iyp, B YacTHOCTH TPHUKa3HOTO
MIPOU3BOJICTBA, CIIOCOOHOTO TIPH-
JIaTh JWHAMHU3M TIPOIECCy, TIO-
BBICUTH 3((eKTUBHOCTL U Jeii-
CTBEHHOCTH CY/IeOHO 3aIIHTHI.

[IpaBoBBIE CHCTEMBI, B Tpax-
JTAHCKOM CY/IOTIPOU3BOJICTBE KOTO-
PBIX CYIIECTBYET MHCTUTYT CyIeO-

HOTO TIPUKa3a, pa3IMIHBIM 00pazoM
TPaKTYIOT €TO CYIITHOCTb.

Kak MOXHO OBLIO 3aMETHTh,
YCJIOBHBI NPHKa3, HCIOIb30BAB-
IIMICS B TPAKIAHCKOM IPOLECCe
I'epmanuu, ABcTpuu, ApPYrux ro-
CylapcTB, IO CBOEW CyTH BechMa
ONMM30K K OOBIYHOW ITOBECTKE B
HCKOBOM CY/IOTIPOM3BOJCTBE, KO-
Topasi, HHGOPMHUPYS OTBETYMKA
O TPEABbSBICHHOM K HEMY HCKE U
BBI3BIBAsI €T0 B CYJI, TAKKE SBISICT-
csl CBOCOOpPa3HBIM HATIOMUHAHHUEM
eMy O HEOOXOJUMOCTH BBITIOIHE-
HUSl OOCTOSITENILCTB MO OTHOIIIE-
HUIO K KpemuTopy. Pazmmume ux
COCTOWT B TOM, YTO OHH HaIpaB-
JICHBI Ha JIOCTMIKCHHUE Pa3JINIHBIX
Henel M BIIEKYT 3a co00il HacTy-
IUICHUE PA3IMYHBIX MPABOBBIX I0O-
caneacTBuid. [loBecTka B MCKOBOM
CYIOTIPOM3BOJICTBE  IIpeIBapsieT
HAyaJo COCTSA3aTENBHOTO  IPO-
1ecca co BceMHu ero (popmaibHO-
CTSIMH, TIPU3BAHHBIMH TTOCITY)XHUTh
rapaHTUSIMH YCTAHOBJICHUS CYIOM
00CTOSITENIbCTB JIeNla U BBIHECE-
HHUSI 3aKOHHOTO, 000CHOBAHHOIO U
CIpaBeIMBOTO pemieHus. B Tex
CITy4asix, KOrJja OTBETYHK HE MO-
JKET TIPEJCTaBUTh CEPhE3HBIX ap-
TYMEHTOB TIPOTHB MPETSH3UIA HCT-
I[a ¥ HE JKEJaeT CIOPUTHh NMPOTUB
HUX, XOTS M HE BBIMOJHIET CBOMX
00513aTeNbCTB M0 KAKUM-TH00 MpH-
YMHAM, HalpUMep, B pacueTe Ha
CHUCXOJIUTEIBHOCTh, 10 HEOpEeK-
HOCTH W T. M., BBI30B CIIOPSIIUX
CTOPOH B Cyd, TOHYXICHHE WX
0OMEHMBATHCS  COCTSA3aTENbHBIMU
Oymaramm, mpuberarb K ITOMOIIA
MMOBEPEHHBIX, SBJISIIUCH OBl COBEP-
IICHHO HAITPACHBIMHU MIPOIIECCYallb-
HbIMH TpeOoBanusMu. [lo nernam
TAaKOrO POJia, €CIIM OHU oO0pale-
HBI K 00IIIEeMy HCKOBOMY IMOPSIKY,
OTBETYHK OOBIYHO HE SBISJICS B
Cyll, B CBSA3H C €r0 HEABKOW IIO-
CTaHOBJISUIOCH pEIIeHHe, HO 3TOT
pe3yabTaT MOCTUTANICS C Pa3HBIMH
XJIONIOTAMU M HEYI00CTBaAMH IS
KpenuTopa: OH JOJKeH ObLT Io-
JaTh (hOpMalIbHOE UCKOBOE 3asIBIIC-
HUE, UHOTJIa B OTJIAJICHHBIN OT €ro
MeCTa JKUTENbCTBA CYI, YIUIATUTh
MONIUTHHY, HAHATH TPEICTABUTEIS,
JIOKa3bIBaTh WCK TIPU PEIICHHH.
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Mexay TeMm, Bcs 3Ta HpouLesypa
OKQ)KETCsI JINIITHEH, €CTH €CTh BO3-
MOXKHOCTh KOHCTaTUpOBaTh Oec-
CHOPHOCTh JIJIsl JTOJDKHUKA Tpebo-
BaHUH KpeauTopa.

Takum  oOpazoM, cyneOHBIE
MIPUKa3bl ObUTH TPU3BaHBI SBUTHCS
CpPE/ICTBOM YIIOCTOBEPHUTHCS B Oec-
CTIIOPHOCTH JI0JTa W M30ekarh 3a-
TeM HalpacHBIX XJIOMOT, PACXOJ0B
1 (OpMaIILHOCTEH MCKOBOTO CYHO-
MpOU3BOACTBA. [7, ¢.212]

CyneOHblii IpUKa3 — MOCTaHOB-
JICHWE, BBIHECEHHOE Cy/Ibel eMHO-
JIMYHO HA OCHOBAaHUH 3asIBJICHUS O
B3BICKAHWU JICHEKHBIX CYMM WIIH
HUCTPEOOBAHUHU JIBUKUMOIO HMY-
IIECTBA OT MOJDKHHMKA TI0 CTPOTO
OIPE/ICJICHHBIM TPEOOBAHUSIM.

Byay4un wuTOrOBHIM CynEeOHBIM
MTOCTAaHOBJICHUEM, CYICOHBIN IpH-
Ka3 BBIHOCHTCS IMEHEM 3aKOHa KaK
aKT WHIUBUIYAIBHOTO PETYIHPO-
BaHUS, KOTOPBI 3aTparnBaeT KOH-
KpETHbIE MpaBa U 00SI3aHHOCTH TeX
WJIM MHBIX 3aHHTEPECOBAHHBIX JIHII.
OTUM aKkTOM CyA TpUAAEeT HOpMe
IpaBa KaKk HEKOeMYy a0CTPaKTHOMY
JIOJDKEHCTBOBAHUIO  KOHKPETHOE
BBIp@XCHHE, TEM CaMbIM CTaOWIIH-
3Wpys MPABOOTHOIIIEHNE CTOPOH. B
9TON CBS3M K CyIeOHOMY INpHKa3y
MPUMEHUMBI TPEOOBaHUSI 3aKOH-
HOCTH M 00OCHOBAaHHOCTH, KaK U K
cyneOHoMy perieHuro. [18,¢.65]

Cormacuo c¢1.239 TTIK PM
pemieHre CyAeOHONH  HMHCTaHITUIA
JIOJDKHO OBITH 3aKOHHBIM ¥ 000CHO-
BaHHbBIM.[4]

1. 3akoHHOCTD CyneOHOr0 NMpu-
Ka3a — 3TO IepBoe TpeboBaHME,
MIPEBSBISIEMOE MPAKIAHCKUM TPO-
LIeCCyaJbHBIM 3aKOHOAATEIHCTBOM
K JIaHHOMY BHJy ITOCTaHOBIICHUS
cyna mepBoii mHcTaHnui. Cyned-
HBIW TIPUKa3 SBISETCS 3aKOHHBIM B
TOM CIlydae, KOTjia OH TIPUHST IIPH
TOYHOM COOJIONEHU HOPM TIpO-
LIECCYaJIbHOTO TIpaBa M B TIOJHOM
COOTBETCTBUI ¢ HOpMaMHu Marepu-
AIBHOTO TIPaBa, KOTOPHIE TOJIEKAT
MIPUMEHEHUIO K JTAHHOMY ITPaBOOT-
HOIIICHUIO WJIM OCHOBAHBI Ha TIPH-
MEHEHUHU B HEOOXOIUMBIX CITydasix
AQHAJIOTUM 3aKOHAa WIM aHAJIOTUU
mpaga.[8,c.320]

CynebHoe npuKa3 T0/DKEH ObITh
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BBIHECEH B COOTBETCTBHUH C HOP-
MaMH MaTepHaJBHOTO TIpaBa. ITO
O3HaYaeT, YTO CyJ JO/DKEH MpH-
MECHHTB 3aKOH, MOJICIKAIIUN MPH-
MCHEHHUIO B JaHHOM KOHKPETHOM
cllydae M MPaBWIBHO HCTOJIKOBAaTh
JTAaHHBINA 3aKOH.

CyneOHBIif TpHKa3 TOHKEH OBITh
BBIHECEH B COOTBETCTBHI C HOpMa-
MH TIPOIECCYATBHOTO TIpaBa. ITO
03HAYaeT, 4YTO PEIICHHE JODKHO
OBITh BBIHECCHO B COOTBETCTBHUHU C
MOJIOKEHUSIMHU [ Pk TaHCKOTO TIPO-
LIECCYaJIbHOTO KOJIeKCa.

2. O0G0CHOBAHHOCTH CY1eOHO-
ro MpHKa3a — O3HA4YaeT, 4To CYI
OCHOBBIBAET CBOE PEIICHNE Ha TeX
JIOKa3aTeIbCTBAX, KOTOpPbIE OBLIH
uccnenoBanbl cyabei. CyneOHbIN
MPUKa3 SIBJISAETCS O00OCHOBAHHBIM
TOT/Ia, KOTJIa MMEIOIINECS 3HAYCHUE
JUis nena (DakThl MOJTBEPIKICHBI
WCCIICIOBAaHHBIMK CYZIOM JIOKa3a-
TENBCTBAMH, YIAOBJICTBOPSIFOIIUMHE
TpeOOBaHMSIM 3aKoHa 00 WX OT-
HOCHMOCTH W JIOITYCTUMOCTH, WA
00CTOSATENbCTBAMY, HE HYXIAf0-
IIMMHUCS B JIOKA3bIBAHUH, a TaK Ke
TOI/Ia, KOTJIA OH CONCPXHT HCUEp-
MBIBAIOIINE BBIBOJIBI CY/a, BBITCKA-
IOIIHME U3 YCTAHOBJICHHBIX (DaKTOB.
[16,c.103-104]

Ecmu 3akoHHOCTB, Kak TpeboBa-
HUE, TIPEIbIBIIEMOE K CyAeOHOMY
MIPUKA3y, OTHOCHUTHCS K FOPUIAMYE-
CKOH CTOPOHE PEIIeHNUs, TO 000CHO-
BaHHOCTh CyA€0HOro TNpHKaza — K
¢axronormueckoit. MO>KHO CKa3arh,
910 00OCHOBAaHHOCTH CY/IEOHOTO
MIPYKa3a OXBATHIBAET TPU B3aUMOC-
BS3aHHBIX  dJleMeHTa: 1)o0cTos-
TENBCTBA JIeTIa; 2) J0Ka3aTelbCTBa;
3)BBIBOIBI Cyla W3 aHAIW3a yCTa-
HOBJICHHBIX OOCTOSITEJILCTB, MOJ-
TBEPXKJICHHBIX  UCCJICOBAHHBIMH
JIOKa3aTeIbCTBAM.

CocrapimgomumMu  000CHOBaH-
HOCTH CyJIeOHOTO TIpHKa3a SIBIISIOT-
Csl CTIETYIOIIHE TIOJIOKEHUS:

1.Cyn momKeH MpaBUiIbHO yCTa-
HOBHUTh OOCTOSTEJILCTBA, UMEIOIIHE
IOPHUIUUCCKOE 3HAUYCHHE.

2. CyneOHbIil TIpUKa3 JODKEH
BBIHOCHUTBCS TOTJIA, KOT/Ia YCTaHOB-
JICHBI U JIOKa3aHbl OOCTOSTEIIhCTBA,
MMEIOIINE FOPUINIECKOe 3HAUCHHE
JUTS Jiea.
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3. BeiBozb! cyna, n3noxeHHbIE B
CyneOHOM TpHKa3e 10 JIeITy, TOIDK-
HBl COOTBETCTBOBATh OOCTOSTEIb-
ctBaM jena. [9,c.371-372]

Takum 006pazoM, eciu 1101 000-
CHOBAaHHOCTBIO Cy/1eOHOTO MpHKa3a
HEOOXOIMMO TOHMMATh YIOCTOBE-
peHHOe yOeANTEIbHBIMH JIOKa3a-
TEJILCTBAMU COOTBETCTBHE (DaKTH-
YECKOr0 OCHOBAHUS IpHKas3a Jei-
CTBUTEJBHBIM  OOCTOSITEIBCTBAM
nena[14, c¢.76], ToO 3aKOHHOCTh OT-
BEUaeT 3a IPaBOBYIO COCTaBIISIO-
LIyI0 BONpOca. 3aKOHHOCTb JIETEp-
MHUHUpOBaHa ciexyroumMm: [lpu
BBIHECEHUM CyJeOHOro IpHKasa
HYKHO TPHICP)KUBATHCS IIPABUIL
MOJICYTHOCTH, TO €CTh CY/IbsI, KOTO-
pOMY IOJICYAHBI JIeNla, CBI3aHHBIE C
BbIHECEHHEM Cy/IeOHOrO MpHKa3a,
BIIpaBE IOCTAHOBUTH Ha3BaHHBIN
BOJICBOW aKT TOJBKO 10 TpeOoBa-
HusM, ykazanHbeiM B ['TIK, cnenyer
BBIIIOJIHUTD TIPOLIECCYANIbHBIA T10-
PSLIOK BBLIAYM CyNeOHOro MpHKasa,
Y OH JIOJKEH COOTBETCTBOBATH PEK-
Bu3uTaM, onucaHHbiM B I'TIK. [17,
c.962]

CylHOCTh CyneOHOro TpuKasza
OIIpesieIsieTCsl B HAYYHOW JMTepa-
Type cuemyronmmM obpasom. B.I.
Pemrernsix ompeznensier cyneOHBIH
[IpUKa3 KaK «HEMOTHBUPOBAHHOE
CyneOHOE ITOCTAaHOBJICHWE, BBI-
HOCHMO€ OT MMEHHU TOCyHapcTBa B
MIPEAYCMOTPEHHBIX 3aKOHOM CITyYa-
X, ONpeJieNIeHHOe MoBeIeHHe 00s-
3aHHOMY JIUILY C LIEJIBI0 BOCCTAHOB-
JICHUSI WM 3AIIUTHl HAPYIIEHHBIX
IPaKAAHCKUX IPaB M OXPaHAEMbIX
3aKOHOM HHTEPECOB, OCHOBAHHBIX
Ha TIPE/ICTABICHHBIX 3asBUTEIICM
JOKYMEHTaX W HMEIOLEeM Ipo-
HeccyanbHOe 3Ha4eHUe (akTe OT-
CYTCTBHSI BO3PaKEHHI CO CTOPOHBI
JIOJDKHUKa»[ 18, ¢.72]

M.A. YepemuH onpenessieT ero
Oonee pasBEpHYTO, MOAYEPKUBAS
JBYEAUHYIO CYIIHOCTh CyAeOHOTO
MprKaza Kak MOCTAaHOBJIEHUS Cyda
U OIHOBPEMEHHO HCIOJIHHUTEIHHO-
ro gokymenTa: «CyaeOHbIH npHuKa3
MOXHO ONpEeNUTh KaK HEeMOTH-
BUPOBAaHHOE TIOCTAHOBJICHHUE CYJbH
MEpBOM WHCTaHLUM, BBIHECEHHOE
[0 TIpaBWJIaM IIPUKA3HOIO IMPOM3-
BOZICTBA I10 3asBJIICHUIO KPEIUTOPA

O B3BbICKAHWHU JCHECKHBIX CYMM WJIN
00 UCcTpeOOBaHUH JIBHIKHMOTO UMY~
HIECTBA OT JIOJDKHHUKA, OCHOBAaHHOE
Ha TPEACTAaBJICHHBIX KPEIUTOPOM
MMUCBMEHHBIX JIOKA3aTelIbCTBAX U
MMEIOIIee CHTY HCIIONHUTEIBHOTO
JIOKYMEHTa, B3BICKAHHE IO KOTO-
pOMy TIPOM3BOAWTCS B TIOPSIIKE,
YCTAHOBJICHHOM JUISl  WCIIOJHEHHMS
CylieOHBIX petenuii».[19, ¢.91]

M.C. lakapsiH paccMaTpuBaeT
CyICOHBIN TpHKa3 KaK HpPaBOIPH-
MEHHTEIILHBIN aKT TOCYIapCTBEHHO-
BJIACTHOTO OpTaHa, MPEeIITIChIBA0-
i CyObeKTaM OIpeAesIeHHOE T10-
BeJ/ICHHE, ITPEIYCMOTPEHHOE TIPaBO-
BOI1 HOpMOHA. [8,c.185]

Cwmymkua A.b., Cypxosa T.B.,
Yepuukoa O.C. oTmMeTWwiIM, 4TO
«CyneOHBII TIpHKa3 sIBISIETCS Cca-
MOCTOSITEJIbHBIM BUOM CYAEOHOTO
MOCTAHOBJICHUS 10 TPAXKTAHCKUM
JienaM, KOTOpO€ BBIHOCHUTCS TIO
UTOTaM  TPUKA3HOTO  ITPOM3BOJ-
CTBa, TIPENCTABISIOMIET0 COOOM
VIPOILIEHHYIO TPOLEAYpY 3alllu-
Thl HapyIIEHHOTO CyObEKTUBHOTO
npaBa B CyA€ NEPBOH WHCTaHLUH.
[10,c.105]

JLB. Tymanos, I1.B. Anekcui,
H.[A. Awmarmobenn, OIpeneivig,
9TO OCOOCHHOCTH CYIEOHOTO TIPH-
Kaza (M OJHOBPEMEHHO €r0 OTJIH-
YHhe OT PELIeHUs Cyaa) COCTOUT B
TOM, 4TO, Oymyuu cyneOHBIM TIO-
CTaHOBJICHHEM, CyIeOHBIN NpHKa3
OZHOBPEMEHHO SIBISETCS HCIION-
HUTEIBHBIM JOKYMEHTOM, KOTO-
pBII TIPHBOIUTCS B HCIIOJHEHUE B
MOpsIIKe, TIPEIyCMOTPEHHOM  JUIS
HCIIOJITHECHUA CYI[e6HBIX IIOCTAaHOB-
nenuid. [11, ¢.166]

M.K. TpeynHuKoB OTMETHII,
4TO CyJAeOHBIN IMPHKa3, 3TO Cyned-
HOE TIOCTAHOBJICHHE, BBIHECEHHOE
CY[IbeH eMHOIIMYHO Ha OCHOBaHHUHU
3asBJICHUS O B3BICKAaHUU JIEHEKHBIX
CyMM WJIH 00 WCTPEeOOBAaHWHU IBH-
JKUMOTI0 UMyHieCTBa OT JOJDKHHKA,
HO TOJNBKO B IPEAyCMOTPEHHBIX
3akoHOM ciyvasix. CyneOHbIH npu-
Ka3 OJIHOBPEMEHHO SIBJISIETCSI U HC-
MOJTHUTENBHBIM JTOKYMEHTOM, T.C.
3asgBHUTENI0 HE HYXHO TOJNydYarbh
€lle U UCHOJHUTENbHBIN JuCT. Ilo
CBOEMY 3HAYEHHIO, TTOCIIEICTBHSIM,
FOPUIMYECKON CUIIE TIPUKA3 CXONIEH
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C OOBIYHBIM pELICHHEM cyna. ITO
[IPAaBOIPUMEHHUTENIBHBIM aKT Opra-
Ha IOCYJIapCTBEHHOW BJIACTH, IPEA-
MTUCHIBAIOIINI 3aWHTEPECOBAHHBIM
JIUIIaM COBEPIINTh OINpeJielIeHHbIE
JCUCTBUS, @ BCEM APYTUM CyOBeK-
TaM CUMTAThCS C TAaKUM IperHca-
Huem. [12,c.415]

T'oBopst 00 oOmIHOCTH HepT Cy-
NeOHOro IpHKa3a ¢ APYyTUMHU Cy-
NeOHBIMU TIOCTAHOBIICHUAMH, W, B
YaCTHOCTH, C CY/IEOHBIM peIIeHH-
eMm, B.M. PemieTHsak 3aMedacT, 4To
CyIeOHBII IPHUKa3 SIBISIETCSL:

— OHUM U3 BUJOB CyIEOHBIX
MIOCTaHOBJICHUIA;

— AKTOM, BBIHOCHUMBIM CIICIHU-
QJIPHBIM T'OCYNApCTBEHHBIM Opra-
HOM, B KOTOPOM BBIPAXKAIOTCS €r0
BJIACTHBIE CY)KICHHUS U BOJEU3BSIB-
JICHUS;

— MOCTAHOBJIEHNEM, BbIHECEHHE
KOTOPOTO 00YCIIOBIICHO OTIPEACIICH-
HBIMH YCJIOBHSIMH, TOYHO OIpesie-
JICHHBIMH 3aKOHOM;

— AKTOM 3aLIUThl I'Pa’KAAHCKUX
MIPaB M OXPaHSIEMBIX 3aKOHOM MHTE-
pecos;

— TIpoIecCyaJbHbIM JOKyMEH-
ToMm. [18, ¢.50]

CyIHoCTh CyneOHOro TpHuKasza
COCTOMT B TOM, YTO OH SIBIISICTCS
HEMOTUBHMPOBAHHBIM  CyAE€OHBIM
[IOCTAaHOBJICHUEM, BBIHOCHMBIM OT
MMEHH TOCYapCTBa B TPEITyCMO-
TPEHHBIX 3aKOHOM CIIydasiX, Mpe/l-
MTUCHIBAIOIIUM OIIpEJIeNIEHHOE T10-
Be/leHHEe OOs3aHHOMY JIHILy C Lie-
JIbI0 BOCCTAHOBJICHHS WJIU 3ALUTEI
HapyLICHHBIX TPAKIAHCKUX PaB U
OXpaHSEMBIX 3aKOHOM HHTEPECOB,
OCHOBaHHBIM Ha IPEACTAaBICHHBIX
3agBUTENIEM JOKyMEHTaX M HMEIO-
IeM TIpoIlecCyalbHOE 3HaueHHe
(axkTe OTCYTCTBHS BO3PAKEHUH CO
CTOPOHBI JIOJDKHUKA. BblHEceHne
CyAeOHOro MpHKasza NpeICTaBIseT
co0OH MPaBONPUMEHUTEIBHBIN aKT
cyna. CyTb IpUMEHEHUsI IIpaBa Ipu
BBIHECEHUH CyIeOHOro IpHKasa 3a-
KITIOUUTEIHHOTO B CIIEYIOIIEM:

- Cyabsl ONpEAEISieT, MO JeH-
CTBME KaKUX HOpPM IIpaBa MOJIIa-
JIaeT CIOp TMOATBEPXkIAeTCs JIU OH
JOKyMEHTaMH, MpeiCTaBIECHHBIMH
KPEIUTOPOM;

- CyIps OIpeneNsieT, COOTBET-

CTByeT I TpeOOBaHMSAM 3aKOHA
MPEJICTaBICHHBIC IOKYMEHTBL;

- B COOTBETCTBHUH C COJICPKAHH-
€M HOpMBI IIpaBa, pEeryaupyroien
JIAHHBIC OTHOIICHUS, U C TMpPel-
CTaBJICHHBIMU JIOKYMEHTaMU CYJIbs
yCTaHaBIIMBAET COIEPIKAHNE U 00b-
€M TIpaB B 00S3aHHOCTEH KpeIuTo-
pa ¥ JMODKHHKA, T. €. COAep)KaHhe
MIPAaBOOTHOILICHHS;

- Ha OCHOBE TIPEIIUCAHUS HOP-
MBI TIpaBa CyJIbsl JIENIaeT BBIBOZ O
HEOOXOJJMMOCTH BBIHECEHUS TIPABO-
MIPUMEHHUTENILHOTO aKTa B YIPO-
IIEHHOM TOpsi/iKe (CyZIeOHOTO MpH-
Kaza);

- B CIlydae OTCYTCTBHS BO3pa-
JKEHUH CO CTOPOHBI JIOJDKHHKA CY-
Jibsl BBIHOCHUT Cy/ICOHBIM IpHKa3,
OCYILECTBIISIS TEM CaMbIM IPHUHY-
JUTEITBHOE OCYILIECTBICHUE HOPM
npaBa, HA OCHOBE KOTOPBIX BO3HH-
KaeT 00sI3aHHOCTH JIOJDKHUKA TIepeT
KpPEIUTOPOM W KOTOpPBIE JIeXKaT B
OCHOBE TPEICTABICHHBIX KPEIUTO-
pom mokymeHToB. [13, c.115]

CyneOHbII TpuKa3 XapakTepH-
3yIOT ONpeJeieHHbIe 4epThl. Bo-
TMIEPBBIX, CYACOHBIHN MPUKA3 SBIISCT-
Cs1 Pa3HOBUAHOCTBIO CYJIE€OHOTO T10-
CTaHOBIICHHS, BBIHOCUMOTO CYIbel
enrHOMMYHO. OH MMEEeT HEKOTOphIS
CXOZICTBA C CyAE€OHBIM pEIICHUEM,
HO U CYIIECTBEHHO OTJIMYAETCsl OT
Hero. Bo-BTopeIX, cyneOHbIM mpH-
Ka3 BBIHOCHUTCS 0€3 paccMoTpe-
HUS Jiefia 10 CyLIECTBY Ha OCHOBE
MUCBMEHHBIX JOKyMeHTOB. Cynbs
HE WCCIIENyeT CBUAETEIHCKUE I10-
KazaHWsl, 3aKIIFOUSHNS YKCTIepTa, He
3aCIyIIMBaeT OOBSCHEHUS CTOPOH.
CTOpOHBI B TIPHUKA3HOM TPOU3BOI-
CTBE HA3BIBAIOTCS ‘‘B3BICKATENH U
“IOKHUK”. B-TpeTbux, cyaeOHbIH
MIPUKA3 MOXKET ObITh BBIHECEH TOJb-
KO 0 OCHOBaHHSM, yKa3aHHBIM B
3aKOHE. YK€ B CHIIy 9TOTO MOXKHO
CKa3arh, YTO Cy[eOHBIH MPUKa3 CKO-
pee MCKITIoueHne U3 00IIIEro MpaBu-
na. CymeOHBIN TpUKa3 BBIHOCHTCS
1o TPeOOBAHUSIM, KOTOPBIE MOKHO
Ha3BaTh OeccriopHbIMH. Hanpumep,
CyJIcOHBIN MTPUKA3 BBIHOCUTCS, €CIIU
TpeOOBaHUE KpEIUTOpa OCHOBAHO
Ha HOTApPHAJIbHO YIOCTOBEPEHHOU
caenke. Cnop MexXTy B3bICKaTe-
JeM ¥ JODKHUKOM CYIIECTBYET,

C
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100 B MIPOTUBHOM Ciy4ae HE ObLIO
ObI IPOOJIEM C HCIIOTHEHHEM 3TOH
cnenku. Ho nokasarenscTBa cren-
KU ISl cyfa OecCHOpHBI, TI03TOMY
TaKkue Jela MOXHO Ha3BaTh Oec-
CIIOPHBIMU. VIMEHHO HOTOMY, 4YTO
IUISL CyJa AOCTAaTOYHO JAOKYMEHTOB,
MIPWIOKEHHBIX K 3asBJICHUIO O BbI-
Jade cyeOHOro MprKasa, Cya 1 BbI-
HOCHUT TIpuKa3 0e3 pacCMOTpEeHHs
Jiena 1o cyuectsy. Eciui juid Bblaa-
91 cyieOHOro MpHKa3a HeAOCTaTOU-
HO TPEACTaBICHHBIX JOKYMEHTOB,
JIeTI0 MOXET OBITh PacCMOTPEHO B
HCKOBOM THOpsAAKe. B-uerBeprhIX,
IUIs1 BBIHECEHUSI CyIeOHOT0 IPHKa3a
HEOOXOIMMO HaJIM4We OIpe/esieH-
HbIX ycioBui. IlepBoe yciioBue -
MIpe/ICTaBIEHUE B3bICKAaTEJIEM BMe-
CTe C 3asBJICHUEM O Bblaaue cyneo-
HOTO TpHKa3a BCEX JI0KA3aTENbCTB,
MOATBEP)KAAIOIINX  00s3aTENbCTBA
JoJDKHUKA. BTopoe ycnosue - npen-
CTaBJICHHbIE JOKYMEHTBI JAIOT HC-
YeprbIBalOIIee MPEACTABICHHE O
cytu aena. Tperbe ycioBuE - OT-
CyTCTBUE cropa. UerBeproe ycio-
BHE - JIOJDKHUK B YCTAHOBJIEHHBIN
3aKOHOM CPOK HE COOOLIMI O CBOEM
HECOINIacuM C 3asBJICHHBIMU Tpe-
OoBaHMAMHU. B-mATHIX, CyneOHBII
TpuKa3 o007amaeT CHJIOH WCIOI-
HUTETBHOTO JOKYMEHTa M IPHUBO-
JUTCA K HCIIONHEHHUIO B TIOPSIKE,
YCTQHOBJIEHHOM ISl WCIIOJIHEHUS
CyAeOHbIX  HOCTAHOBIECHHH. [9,
c.182] Tak, Hanpumep, COMIACHO II.
b) ct.11 MicnoHHATEIBHOTO KOJEKCa
PM, oOTHOCATCS K WCIIONHUTEIb-
HBIM JOKYMEHTaM U HCIIOJHAIOTCS
B COOTBETCTBHE C TIOJIOKEHUS HC-
MTOJTHUTENIFHOTO KOJIeKCa pPeIIeHHs,
BbIHECEHHBbIE CyIeOHBIMU HHCTaH-
LUSAMH TI0 aJMUHUCTPATUBHBIM [Ie-
J1aM, OTIpeJeNICHNs, TIpUKa3bl U pe-
LICHHS, BBIHECEHHbIE CYACOHBIMU
MHCTaHLMSIMU 110 TPaXIaHCKUMU
nemamu. [5]

Ho onHOBpemeHHO ¢ uepramu
CXOJICTBa Cy[eOHBIH MpHUKa3 cozep-
KUT U PsiJl TPUHINIHAIIBHBIX OTIIH-
4uii oT cyaeOHoro pemenns. Ha atn
OTJIMYMS B HAYYHOH JIUTEpaType 00-
parun BuuManue B.. PemierHsik:

— pelIeHre MOXET ObITh IOCTa-
HOBJICHO CYZIOM ITO JIFOOOMY Tpak-
TAHCKOMY eIy, B HEM MOXET OBITh
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U3JI0KEHO  BIIACTHOE  CYXKACHHUE
CyJia To JIF000MY 3asIBIIEHHOMY HCT-
IIOM WJIM OTBETYHKOM TPEOOBAHHIO.
B mopsiaxe npukasHOro mpou3BOA-
CTBa CYy/IOM pa3pelaercs CTporo
OTIpE/ICTICHHBIN KPYT TPEeOOBaHHH.

— pelleHne NOCTaHOBIIAETCS Cy-
JIOM KakK pe3ysbTaT COCTSA3aHUS CTO-
POH B paMKax IJIaCHOTO PacCMOTpe-
HUS Jela, B XOJE€ KOTOPOIo CTOPO-
HBI TPUBOJIAT JOBOJIBI, PU3BAHHBIC
MOATBEPJUTH UX MIPABOTY, OIIPOBEP-
THYTh apTyMEHTBI MPOTUBHOM CTO-
ponbl. CyneOHbIN MpUKa3 BELIAETCS
0e3 cyneOHOro pasOuparenbCTBa,
0e3 BBI30Ba JIOJDKHUKA U B3bICKATE-
7 B cyneOHoe 3acemaHue, Oe3 3a-
CITyIIUBAHUSA X OOBSICHEHH.

— pelleHrne OCHOBBIBAETCS Ha
OOBACHEHHSAX CTOPOH, JOKa3aTeib-
CTBaxX, IpPEJCTaBIEHHBIX CTOpPOHA-
MH, HCCIICIOBAaHHBIX B XOJ€ CyHe0-
HOro pasoOuparenscrBa. [Ipukas
Cyla OCHOBBIBAETCS HA MPEICTAB-
JICHHBIX 3asBUTENIEM JOKyMEHTaXx,
Ha COOOIIEHHBIX UM JIOBOJAX, TIPH-
3BaHHBIX YOEIWUTH Cym B TOM, UYTO
OCHOBAaHHSI MCKa HE MOTYT OBITh
OTIPOBEPTHYTHl OTBETYMKOM U HC-
KOBbIE TpeOOBaHUS OTBETYMKOM
OCIIOpEHBI OBITh HE MOTYT, & TAKXKe
Ha UMEIOLIEM MPOLIECCyaIbHOE 3HA-
yeHne (pakTe OTCYTCTBHS BO3pake-
HUH CO CTOPOHBI OTBETYHKA, JTHOO
€ro HEsIBKH B CY/I 110 BBI3OBY.

— pelIeHne cyaa MOTUBUPYETCS.
Cyn 00s13aH yKazaTh B CBOEM pellie-
HUM OOCTOSTENHCTBA, KOTOpPBIE OH
YCTaHOBWJI, U KOTOPBIC MOBIHUSIIU
Ha TIPUHSITOE UM pEelIeHHE, 00bsc-
HUTP TI0 KaKUM TIPHYUHAM HE ObUTH
MPUHATBL UM BO BHUMAHUE HUHbBIC
o0CTOsSITEeNbCTBA (B ClTydae MpU3Ha-
HUS UCKA OTBETYUKOM B MOTHBHPO-
BOYHOU YaCTH MOXET OBITh YKa3aHO
JIUIIb HA PU3HAHUE UCKA U IPUHSI-
THe ero cyaom). CyneOHbIH MpHKas
HUKaK HE MOTHUBHUPYETCS, IIOMHUMO
MIpEANUCaHns Cy/la O0s3aHHOMY
JULy HCIOJHUTH OIPE/IEICHHBIC
JIEHCTBUSI, OH HE CONCPXKUT B cede
HUKAKUX TOSICHEHUH.

— MOPSIIOK BHECEHUS] PEIICHUN
NoIpoOHO perfiaMeHTUpyeTcsl 3a-
KOHOM. Pemienue nocraHoBiseTcs
CyIOM B COBELIATEIbHOM KOMHATE,
TallHO, B OTHOILECHUM BBIHECCHUS

C

cyneOHOTo TIprKa3a 3aKOH HE CTOJb
KaTeropuieH.

— Y JaHHBIX WHCTHTYTOB pa3-
JMYeH cyObeKTHBIN cocTaB. B npu-
Ka3HOM IIPOU3BOJCTBE YYacTBYIOT
HE HCTell U OTBETYMK, & KPEAUTOP
(B3BICKaTEINb) — TUII0, OOpaTHUBIIIEE-
Csl B CY[I, ¥ TIOJDKHUK — JTUITIO, C KOTO-
POTO KpEIUTOp TMPOCUT MTPOU3BECTH
B3bICKaHHe. B To ke Bpems npukas
OCHOBBIBAETCSI BCETIa Ha TpeOoBa-
HUSIX, HM3JIOKEHHBIX CYyIy TOJBKO
MareprajgbHO 3aMHTEPECOBAHHBIM
JIULIOM.

— cyneOHoe pelieHrne u cyneo-
HBIA TIPUKA3 Pa3IUJatoTCs TOPS-
KoM uX oOxamoBaHus. Pemrenne
MOXeET OBITh 00KaJI0OBAHO TI0 OCHO-
BaHMSM B MOPSJIKE, PEAYCMOTPEH-
HOM 3akoHOM. [Ipuka3z e MoKer
OBITH TOJBKO OCIOPEH, MOCIE Yero
OH TIOIUISKUT 00s3aTeNIbHON OTMe-
He. UTo He MpenaTcTBYeT AalbHEH-
meMy IBIDKSHHIO JIeia, ITO3TOMY
3aKOHOJATENb HE TMPEIyCMOTpe
BO3MOJKHOCTH €ro 00KaJIOBaHMS.
Bo3Hukmmii cnop paccMarpuBacT-
sl IO OOLIMM TpaBHIaM MCKOBOTO
cynonpous3BoAcTBa. [15, c.15]

— cyneOHOe peleHue U cyneo-
HBIN TIPUKA3 OTIIMYAIOTCS TPOLIETY-
POt UCTIOTHEHMUSI.

Pemrennie momuieXXuT MCIIONHE-
HUIO JIUIIb TIOCIIE BCTYIUICHHS €T0
B 3aKOHHYIO CHITY, 32 UCKITIOUCHUEM
clly4aeB OOpaIlleHus] ero K HeMea-
JICHHOMY HUcronHeHnto. OCHOBaHU-
€M JUIs1 UICTIOJIHEHHMSI CITYKHT UCIION-
HUTEJBHBIA JINCT, BhIJAaBa€MbI Ha
ocHoBe pemreHus. CyneOHBIN mpH-
Ka3 caM 1o ceOe SBISeTCs HCIOoM-
HUTEJLHBIM JIOKYMEHTOM, HUKaKUX
WHBIX JIOKYMEHTOB JJISl €70 HCIIONI-
HeHus He TpeOyercs. [18,¢.51]

BrinenenneM oOLIMX W pa3iny-
HBIX C CyIEOHBIM pEIICHHEM MpH-
3HAaKOB HE MOXET 3aKaHYMBaThCS
WCCIIEIOBaHUE CYIIHOCTH CylneOHO-
ro nmpukasa. Mbl mojaraem, 9To mpu
OTIPE/ICIICHUN TIOHATHS CYAeOHOTO
NpUKa3a M aHaM3€ €ro CYIIHOCTH
00s13aTeJIbHO  HEOOXOUMO YUHTHI-
BaTh TO, YTO 3TO CyAeOHOE MocTa-
HOBJICHHE SIBJISICTCS] OZTHOBPEMEHHO
Y VCTIOJTHUTEILHBIM JIOKYMEHTOM.

CyneOHbIN TpUKa3 MOXKHO Ha-
3BaTh EIWHCTBEHHBIM CYIEeOHBIM

MMOCTAHOBJICHHEM, KOTOpPOE SBIIS-
eTCsl CBOCOOPA3HBIM CBS3YIOIINM
3BEHOM MEX1Y TPakJaHCKUM IPO-
LECCOM M HCIOJHUTENBHBIM MPO-
M3BOJICTBOM, ITOCKOJIbKY CyACOHBIN
MPUKa3 B OTIUYHE OT BCEX JPYTHX
CcyneOHBIX aKTOB oOparmaercs K
WCIIOTHEHUIO 0e3 «IPOMEeKyTOU-
HBIX 3B€HBEBY» — UCTIOTHUTEIBHBIX
muctoB. [19, ¢.90] Spkor B.B.
OTMEYaeT, YTO CYACOHBIH MpuKa3s
UMEET CXOACTBO C CYIeOHBIM pe-
menneM. O0a 3THUX aKTa BBIHO-
CATCA CY/IOM, OHH JHKBHIUPYIOT
CIIOp H TIOMJIeKAT HCIIOTHEHUIO
(B TOM 4HCIIC TPUHYAUTCIHHOMY ).
Ho cyneGHbIi nmprka3 oTiIM9aeTCs
0T CyleOHOTrO pelIeHHs 10 CBOeH
IOPUIUYECKON CHUJIE U CconaepKa-
HUI0. Pemienne BBIHOCUTCS B pe-
3yabTare cyaeOHoro pa3oupareib-
CTBa, B KOTOPOM HCCIIEIO0BaIINCh
JI0OKa3aTeIbCTBa, YYACTBYIOIINAE B
JleJie JINIa BBICTYMald B Cyaeo-
HBIX MPEHUSIX W MPOYU., CyAcOHBIN
MPHKa3 BEIHOCUTCS HA OCHOBAHHUU
03HAKOMJIEHUS CYJIbU C TIPEJICTaB-
JICHHBIMH JOKyMeHTamu. Peme-
HHUE HE MOXET ObITh OTMEHEHO Cy-
oM, BbHecmmM ero. CyneOHBIi
MPUKa3 MOXET ObITh OTMEHEH TeM
K€ CyIbel, KOTOpPbIA €ro BBIHEC,
M0 3asBJIEHUIO JOJDKHHMKA, €CIH
OH (JOJHKHMK) IO YBaKUTEIHHOU
OpUYUHE HE UMENl BO3MOXKHO-
CTH CBOEBPEMEHHO 3asBHUTH CBOU
BO3PaKEHHUsI NPOTHB TPeOOBaHUs
3asButens. [locne oTMeHbI TpHKa-
3a TpeOOBaHME 3asABUTEIS MOXET
OBITH PACCMOTPEHO B MOPAIKE HC-
KoBoro mpousBozcTBa. CynebHoe
pellleHue COCTOUT K3 BBOJIHOM,
OIUCATEIbHON, MOTUBUPOBOYHOMU
u pe3omoTUBHON yacTei. Cyneo-
HBII NpUKa3 - TOIBKO U3 BBOIHOU
U Pe30J0TUBHON uvacTtedl. OTiu-
YyHe W B WCIIOIHEHWU PEIICHUS
cyma u cymebHoro mpukaza. Ha
OCHOBaHUM pEIlEHUs, BCTYIHB-
Iero B 3aKOHHYIO CHIy (3a HcC-
KJIIOYEHHEM CIIy4aeB HEMeJIeH-
HOTO MCIIOTHEHHSI PeLICHUH cy/a),
BBIJIA€TCS UCIIONHUTEIBHBIN JIUCT,
KOTOPBIH ¥ SBIISETCS HCIIOJNHHU-
TeTbHBIM JOKyMeHTOM. Cyme0-
HBIN TIpUKa3 ke o0Jiamaer CrIon
WCIIOTHUTEIHHOTO JoKkymeHTa. C
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MTOMOIIBI0 WHCTUTYTa CYAeOHOTO
MpUKa3a MOYKHO PEIIUTh HECKOJIb-
KO TpoOJieM, CYIICCTBYIOIINX B
Ipa)IaHCKOM MpOIecce: YCKO-
pUTh PacCMOTPEHHUE CYIOM [,
HOCSIIUX OCCCHOPHBIN XapakTep,
YIOPOCTUTH CIOXHYIO TPOLEAYPY
IPaKIAaHCKOTO CYIOMPOHU3BOJICTBA
JUTSE HEKOTOPBIX e, YCKOPUTH
Mporeaypy HWCTOTHEHHS, Pa3rpy-
3UTH CYABI OT I€JI, KOTOPBIC MOTYT
OBITH pa3pelieHbl B YIPOIIEHHOM
MPOU3BOACTBE. [9, €.397]

Ha ocHOBaHMM BBIIICU3IIOKEH-
HOTO MOYKHO CJICNIaTh BBIBOJ, YTO
CY1eOHbIl NPHKAa3 - ATO HEMOTH-
BHPOBaHHOE TIOCTAHOBJICHUE CYIbH
MepBO WHCTAHIMY, BBHIHECEHHOE
[0 MpaBUJIaM TMPHKA3HOTO MPOM3-
BOJICTBA IO 3asIBJIICHUIO KPEIUTOPA
O B3bICKaHWU ACHCKHBIX CYMM HWJIU
00 ucTpeOOBaHUM JIBUKHMOTO UMY-
IIeCTBa OT JIOJDKHUKA, OCHOBAHHO®
Ha TIPE/ICTaBIEHHBIX KPEIUTOPOM
MMUCHMEHHBIX JOKA3aTelbCTBAX H
VMEIOIIee CHIIY HCTIOJHUTEIHHOTO
JIOKyMEHTa, B3bICKAHHE I10 KOTO-
POMY TPOU3BOJIUTCS 10 UCTCUEHUHN
JICCSITUIHEBHOTO CPOKa IOCJIE BbI-
Jla4M TPHKa3a B TOPSIIKE, YCTAHOB-
JICHHOM JUJTSI HCTIOJTHEHUSI CYZICOHBIX
peLICHU.

OcobeHHOCTh CyHeOHOTO TIpH-
Kaza B TPaXTAHCKOM IIpoIecce
Pecnyonmkn  MomoBa  3aKiTro-
qacTCd B TOM, YTO OH SABJIICTCA
CIANHCTBCHHBIM CyI[e6HI>IM aKTOM,
COYCTAIOIIUM B ce0e CBOWCTBA TMO-
CTaHOBJICHUSI, PA3PEIIAIOIIETO /IS0
M0 CYIIECTBY, U HCIOJHUTEIHHOTO
JOKyMEHTa; CyAeOHBIH TpHKa3 B
TpaXIaHCKOM TIporiecce o00iaga-
€T 4ycepTaMu KakK YCJIOBHOI'O, TaK U
0e3ycioBHOrO npukasoB. C ycioB-
HBIMHU TIPHKA3aMHU €r0 OObEIUHSCT
YIPOIICHHAs TPOIEAypa OTMEHBI
[0 WHHIIMATUBE JIOJDKHUKA, C 0e3-
YCIIOBHBIMH - TO OOCTOSITENIBCTBO,
YTO TIPUKa3 00IaaeT CHIIOH HCITON-
HUTETHHOTO JIOKYMEHTA; CyIeOHBIH
mprukaz oOnazaeT dYepramu CXO-
CTBa C Cy[IeOHBIM pEIICHUEM U, B TO
KC BpEMsi, OTHOCUTCA K HCIIOJIHHU-
TEJNBHBIM JIOKYMEHTaM. B mepeune
WCTIOJIHUTEIIBHBIX JOKYMEHTOB CY-
NeOHBIH TpUKa3 3aHMUMaeT 0co0oe
MECTO:

- SBJISIETCSl €AWHCTBEHHBIM Cy-
JICOHBIM TIOCTAHOBJICHUEM, HEIIO-
CPEACTBEHHO O0pamaeMbiM K HC-
TIOJTHCHUIO;

- TpeOOBaHUs, MPEABSIBIIIEMbIC
K ¢opMme CymneOHOro mpHKasza, OT-
JYArOTCA OT TpeOOBaHUM, Tperb-
SIBTISIEMBIX KO BCEM JPYTHM HCITOJ-
HUTEIBHBIM JIOKYMEHTaM;

- CyneOHBI TpUKa3 - eIuH-
CTBEHHOE CyJIeOHOE IOCTaHOBIIE-
HUE, SBJISIONICECS HEMOCPEICTBeH-
HBIM CBSI3YIOIIUM 3BEHOM MEXITY
TPpaXIAHCKUM TPOIIECCOM U HC-
MIOJTHUTENFHBIM ~ TIPOU3BOJICTBOM,
MOCKOJIBKY TOJNBKO CyNEOHBIA TpH-
Ka3, B OTIMYHE OT JPYyTUX Cyned-
HBIX TTOCTAHOBIICHUH, oOparmaercs
K HCIIOJIHEHHUIO 03 «IIPOMEKYTOU-
HBIX» 3BEHBEB - HCIOJHUTEIBHBIX
JICTOB;

- CyneOHBIH MpPUKa3 - HEMOTH-
BHUPOBAHHOE TIOCTAHOBIICHHE CY/IbU
MepBOii WHCTAHIINW, BBIHECEHHOE
M0 TIPaBWJIaM TIPHKA3HOTO TPOU3-
BOJICTBA 110 3asIBJICHUIO KPEAUTOPA
0 B3BICKAHHH JICHSKHBIX CYMM HIIN
UCTPEOOBAHUM J[BIDKUMOTO HUMY-
1IecTBa OT JIOJDKHUKA, OCHOBaHHOE
Ha TIPE/ICTABICHHBIX KPEIUTOPOM
MTUCHMEHHBIX JIOKa3aTeJIbCTBAX,
MMEIOIIIee CHTY HCIIONHUTEIBHOTO
JIOKYMEHTa B3BICKAHHE, KOTOpPOE
MIPOM3BOAUTCS TI0 UCTEUCHUH YCTa-
HOBJICHHOTO CpOKa I0CJIe BhIHECE-
HUSl U B MOPSJIKE, YCTaHOBJICHHOM
JUTS. UICTIOJTHEHUS CyNEOHBIX pellie-
HUM.

Bv1600v1: OCHOBHBIMHU  BBIBO-
JlAMH, K KOTOPBIM MBI TIPHILTH B
pe3ysbTaTe HaIlero MCCIIeOBAHH
MOHATHS W CYIIHOCTH CyIeOHOTO
MPUKa3a, MOXKHO CUMTATh CJICIYIO-
nue:

1. OcobeHHOCTh CyeOHOTO MpH-
Ka3za B TPAXKIAHCKOM IIPOIECCE 3a-
KIIFOYaeTCsl B TOM, YTO OH SIBIISITCS
€IMHCTBEHHBIM CYyNEOHBIM aKTOM,
COYETAIOMMM B ce0e CBOWCTBA IT0-
CTaHOBJICHHSI, PA3PEIIAIOIIETO JIETI0
M0 CYILECTBY, ¥ HCIIOJHUTEIBHOTO

JOKYMEHTA.
2. CyneOHbIlf TIpHKa3 B Tpaxk-
JAHCKOM ~ Ipoliecce  oOnamaer

4epraMd KaK YCIIOBHOTO, TaK H
0e3ycnoBHOTO TiprKa3oB. C ycioB-
HBIMU TIPHKA3aMH €r0 OObeANHSCT

C
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YIPOIICHHAS ITPOLEAypPa OTMEHBI
[0 MHHUIMATHBE OJDKHUKA, ¢ 0e3-
YCIOBHBIMH - TO OOCTOSITEIIBCTBO,
YTO IPUKa3 00Ia1aeT CUIIOH UCITON-
HUTEJBHOTO JJOKYMEHTA.

3. CyneOHb1ii Tipuka3 oOnamaeT
YepTaMH CXOJICTBA C CY/IcOHBIM pe-
IIEHUEM M B TO K€ BPEMsI OTHOCHUT-
Cs K HCIOJHUTEIbHBIM JIOKYMEH-
Tam. OJTHAKO CYIIECTBEHHBIC OTIH-
YUl OT UCIOJHHUTEIbHBIX JIMCTOB U
CyZIeOHBIX PEUICHUH HE MO3BOJISIOT
OTHECTU TPUKa3 HU K IMEPBBIM, HU

KO BTOPBIM.
4. IlpenmeTom cyneOHOTO TIpH-
Kaza  SIBISIFOTCSL  MaTepualibHO-

MIPaBOBBIE OTHOIIEHHUS, Oeccrop-
HOCTh KOTOPBIX YCTAaHOBJICHAa Ha
OCHOBE TPEACTABICHHBIX KPEIUTO-
POM JOKYMEHTOB.

5. CyniHocTh npuKasa xapakTe-
pH3yercsi OTHOBPEMEHHBIM HaJIH-
YHUeM SJIEMEHTOB IOATBEPKICHUS
U TIpUHYKIeHUs (TpUKas3a Ha Jei-
CTBUSI UCTIOJTHUTEIILHBIX OPTAHOB).

6. CyneOHbIN TIpPUKA3 HaJIENS-
eTCsl CHIION HOPMBI MaTepuaibHOTO
IpaBa, a BEBIHECEHHUE CY/IOM NIPUKa3a
MIPE/CTaBIAeT cO0OH MpaBonpHUMe-
HUTEJBHBII aKT roCy/1apcTBa.

7.CyneOHbIf TIpuKa3 - €IUH-
CTBEHHOE CyaeOHOE IOCTaHOBIIE-
HUE, SIBIAIONIEeCS CBOEOOPa3HBIM
CBSIBYIOIIIM 3BEHOM MEXKIy TPaxk-
JaHCKMM TPOLECCOM M HCIIOJ-
HUTEJIBHBIM TIPOU3BOICTBOM, TIO-
CKOJIbKY TOJIBKO CyZeOHBIM IpHKa3,
B OUIMYHE OT JPYTUX CyIeOHBIX
TTOCTaHOBJICHNH, 00pamaercs K uc-
TIOJTHEHHIO 0€3 «IIPOMEKYTOUHBIX)

3BCHBCB - MHCIIOJIHUTCIBHBIX JIN-
CTOB.
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HOBBINA NOPSJIOK OBPAIIIEHUS B
EBPOINIEMCKHUIM CYJ IO IMPABAM
YEJIOBEKA

A. COCHA,

JOKTOP IpaBa, penojaBare/ib IPHANYECKOro GaKyabTeTa
Moanasckoro I'ocynapcTBEHHOI0 YHUBEPCHTETA, CT. HAYYHBIH
coTpylHMK MHCTUTYTa NPaBOBBIX U MOJUTHYECKHX HCCTeT0BAHMIA
AHM

SUMMARY
The material is a great theoretical and practical significance for the
implementation of protection of violated constitutional rights of citizens of

Moldova.

The author expresses some suggestions for additions and changes of the
current legislation governing the new procedure for appealing to the European

Court of Human Rights.

Keywords: complaint form, the defense, the judge, the European Court of
Human Rights, regulation, convention, protocol, a victim of the damage, the state

fee, admissibility, inadmissibility.
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W3noskeHHBIN MaTepuall IpeICTaBIsIeT OONBIIYIO TECOPETHUECKYIO M IPAKTH-
YECKYI0 3HAUMMOCTD JJIsl PEaTM3aiH 3aIINThl HAPYIICHHBIX KOHCTUTYIIMOHHBIX

npas rpaxjaad MoJiJioBbI.

ABTOp BBICKa3bIBaCT HEKOTOPHIC MPEIJIOKEHUS MO JOMOJHEHUIO U M3MEHe-
HUIO JICHCTBYIOIIETO 3aKOHOAATEIbCTBA, PETYINPYIOLIET0 HOBBIN TOPSI0K 00pa-
mieHus: B EBponeiickuii cyz o npaBaM 4eloBeKa.

KuaroueBblie cioBa: xamoba, popMmyssp, 3amuTa, cyabs, EBponeiickuii cyn
TI0 TIpaBaM YeJI0BEKa, PEIIAMEHT, KOHBEHIIHSI, TPOTOKOJ, JKEPTBa, yuiepo, rocy-
JApCTBEHHAs MOIMIJINHA, TOyCTUMOCTb, HETIPHEMIICMOCTb.

/

no npaeam ueioeeka.

BBenenue. Axkmyanvnocms OaHHOU membl 00ycn081eHA Cy-
uiecmeennvim usmenenuem ¢ 1 aneapsa 2014 zooa nopsaoxa no-
oauu unousuodyanvuvlx xHeanood ¢ Eeponeiickuit cyo no npasam
yenoeeKka u 00NLUWUM KOIUYECHEOM UHOUBUOYATbHBIX HCANO0
npomug 2ocyoapcmea - Pecnyonuxu Monooea.

Lenvio 0annoit cmamou A6NACMCA UINONHCEHUE CAMBIX BAIIC-
HBIX ACNEeKmMoe H06020 nopaoka oopawienus ¢ Eeponeiickuii cyo

J

Hmome}me OCHOBHOI'0 Ma-
Tepuasa. KoueHmus o 3a-
IIUTE TIPaB YEIOBEKa M OCHOBHBIX
cBOOOI, IPeAyCMaTPUBAIOIIIAS CO3-
nanue EBpornelickoro cyna mno npa-
BaM YeJIOBEKa KaK OpraHa 3alllUuThl
mpaB W CcBOOOI deJOBeKa, ObuIa
noanucana 4 Hosops 1950 roga u
Berynuia B cuiy 03.09.1953 ropa.

EBponeiickuii cyn no mpaBam
yesoBeka co3fan 21 sHBaps 1959
roga [1, c. 5-7, 5].

[Topsimox hopmupoBanmst EBpo-
MEHCKOTO Cyzia o IpaBaM YelloBe-
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Ka, ero CTPYKTypa U JAesITeThHOCTh
perynupytorcsi Paznenom II Kon-
BEHIIMHM O 3alllMTe TpaB dYejoBeKa
1 OCHOBHBIX CBOOOI OT 4 HOSIOps
1950 roma (mamee — KoHBeHIms),
[Tporokomamu Ne 1-14 x Konsen-
uuu, Permamentom EBporneiickoro
Cyla 1o TpaBaM YeIOBeKa, KOTO-
phIM yTBepkaeH caMuMm EBporeii-
CKHAM CYJIOM TIO TIpaBaM 4YeJIOBEKa,
A paHee NPHUHATBHIMU PELICHUAMU
EBponeiickoro cyza no npasam ye-
JOBeKa (Cy/IeOHBIN MPETICICHT).
EBponeiickuii cynq nmo mnpaBam




