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ITPOBJIEMbI 3AKOHOIATEJIBHOI'O OITPEJAEJEHUSA IPU3HAKOB
COCTABA HECOOBIIEHHUA O ITPECTYIVIEHUA

Anpapeiit BEHULIKU,

KaHUJaT IOPUANYECKUX HAyK, IOLCHT, IOLECHT Kaeaphl yroIOBHOTO Mpolecca
JIyraHcKOro rocyapCTBEHHOTO YHUBEPCHTETA BHYTPEHHHUX Jiel nMeHH D.A. Jn1opeHko

Summary

The article describes the legally significant signs of failure to report a crime. We have analyzed the objective and subjective
grounds for criminal prosecution for failing to report a crime. The paper marks the signs which allow distinguish failure to report a
crime from complicity in a crime. The article defines what is meant by reliability of information about a crime and timeliness of reports
of a crime. We have established a list of officials who should report a crime, as well as the amount of information about the predicate
offense that the subject must notify the competent authorities. We also propose revision of the criminal law, which contains the signs

of failure to report a crime.

Key words: failure to report a crime, implication in a crime, predicate offense, harboring crime.

AHHOTaNUA

B crarbe paccMOTpPEHBI FOPUINUECKH 3HAYUMBbIE TIPU3HAKKA HECOOOIIEHHs O NpecTyIuieHuH. [Ipoanan3upoBaHbl 0ObEKTUBHBIE U
CyOBEKTUBHBIC OCHOBAHUS JUTS IPUBIICUCHNS K YTOJIOBHONW OTBETCTBEHHOCTH 3a HECOOOIIEHNE O TPECTYIICHNH. Brinenens! mpusHa-
KU, IO KOTOPBIM HEOOXOMMO OTTPaHUYUBATh HECOOOIIEHHUE O NPECTYIIEHUU OT IIOCOOHUYECTBA B IpecTyIuieHnH. OnpeeneHo, 4o
cliellyeT HOHUMATh 0/l JOCTOBEPHOCTBIO CBEACHHI O IPECTYINICHUH U CBOCBPEMEHHOCTBIO COOOIIEHHS O NPECTYIUICHUH. YCTaHOB-
JIeH TIepeueHb YIIOJTHOMOUYCHHBIX OPTraHOB, KOTOPBIM CIIEAYET COOOIINTH O MPECTYIIICHHUH, a TaKKe 00BbEeM CBEJCHNH 0 MPeIuKaTHOM
NPECTYIUICHUH, KOTOPbIE CYOBEKT ODKEH coo0muTh. [Ipeanokena pefakiuus yroloBHO-IIPaBOBOI HOPMBI, KOTOpasi COAEPIKUT MPHU-
3HAKM COCTaBa HECOOOIEHNUS O NPECTYIUICHUH.

KiioueBbie cjioBa: HecooOImIEeHNE O MPECTYIUICHUN, TPUKOCHOBEHHOCTH K NMPECTYIUICHHIO, TPEANKATHOE MPECTYIUICHUE, YKPbI-

BaTCJIbCTBO MPECTYIICHUSA.

I IOCTaHOBKa npobaembl. Kpn-
MHUHAJIU3a1Hs Hecoobie-

HUSL O MPECTYIUICHHH COOTBETCTBYET
MEX/YHapOJHO-IIPAaBOBOM  IOJUTHKE
[0 YCOBEPIICHCTBOBAHUIO YTOJOBHO-
MPABOBBIX CPEJACTB IPOTHBOJCHCTBHSA
HPECTYIJICHUAM, HOCSIIUM MEXKIyHa-
ponuslii xapakrep. Kpome Toro, BBe-
JIeHHE YTOJIOBHOH OTBETCTBEHHOCTH
3a HecooOmeHue 00 OTIENbHBIX BUAAX
mpecTylieHnii  oOycioBieHo  ooOmie-
CTBCHHOH ONACHOCTBIO 3TOTO IpPECTy-
IUICHUS. YTOJIOBHO-IIPABOBYIO HOPMY,
KOTOpasi cozepskana Obl NPH3HAKU He-
COOOILICHNsT O MpPECTyNJICHUHU, Iele-
coobpasHo BkiouuTh B pazmen XVIII
«IIpecTymienus HpPOTHB IPABOCYIUSI»
YronoBHOTO KOZiekca YKpauHsl (fanee —
VK VYkpauHsl), MOCKOJIbKY JHIIO, HE CO-
o0miaroniee 0 MpecTyIICHUH, OCATaeT
Ha OOIIECTBEHHbIE OTHOLIEHMs IO IIO-
BOJY HOPMalbHOrO (YHKIHOHUPOBA-
HUSI CUCTEMBI IPABOCYIUS, OXPaHsIEMEIe
3aKOHOJATENBCTBOM YKpauHbl. Takyto
HOpPMY HaJo pa3Memars nocie cT. 396
VYK VYkpaunsl, mnpegycmarpuBarouieit
OTBETCTBEHHOCTb 3@ YKDPbIBATEIBCTBO
MPECTYIMJICHUS, TAK KaK YKa3aHHbIE Mpe-
CTYIUIEHUSI MMEIOT IOXOXKYIO IOPHIH-
YEeCKYI0 NMPHUPOAY: OHM SBISIOTCS pPas-
HOBHMJHOCTSIMM IPUKOCHOBEHHOCTH K
MPECTYIICHUIO.  YTOJIOBHO-IIPABOBYIO
HOPMY, KOTOpasi JOJKHA MpeayCcMaTpH-

BaTh OTBETCTBEHHOCTb 32 HECOOOIICHHE
0 NPECTYIUICHUH, CIIEeIyeT HyMepoBarh
kak cT. 396-1 YK Vkpaunsl. B crmyqae
3aKOHOJATENILHOTO  3aKpeIICHUsI  CO-
CTaBa HECOOOIICHHUS O MPECTYIUICHUH B
YTOJIOBHOM 3aKOHE YKpaumHBI y IpPaBo-
MPUMEHHUTEIBHBIX OpPraHOB BO3HUKHYT
BOIIPOCHI O TOJKOBAHUU MTPHU3HAKOB 3TO-
ro MPEeCTYIUICHHs, a TAKXKe O pa3Mexe-
BaHUU €0 CO CXOJHBIMH MPECTYIICHU-
SIMH.

AKTYyaJIbHOCTh TeMbI HCCJIEI0Ba-
Hus. IOpunnueckuii ananu3 oObEKTHB-
HBIX U CyOBEKTHBHBIX NPHU3HAKOB HECO-
oOmeHus (HETOHECEHHs) O MPecTyIle-
HUHM OCYIICCTBIISUICS TPEHMYIIECTBCH-
HO B COBETCKHIl MEpPUOJ, KOTJa 3a 3TH
JesiHusl Oblila MpeayCMOTpPEHa YTroJIoB-
Hasi OTBETCTBEHHOCTh. B yKpamHCKOM
IOPUIMYECKOH JInTepaType MoJHUMAIOT-
Csl BOIIPOCHI O HEOOXOIUMOCTH KPUMHU-
HAJIM3AI[UU HECOOOIIECHHUS O MPECTYILIe-
Huu. Bo3HukaroT mnpobieMbr hopMyu-
pOBaHMsI pEAAKIUU YTOJOBHO-IIPABOBOM
HOPMBI, KOTOpas IpeaycMmarpuBaia Obl
OTBETCTBEHHOCTh 33 HECOOOIIEHHE O
npectymiieHnu. B padore npemiaraercs
aBTOPCKasi PEAAKIMs YroJIOBHO-IIPABO-
BOM HOPMBI, COiepKaIlel MPU3HAKK CO-
cTaBa HECOOOIICHUS O TPECTYIUICHHUH,
a Tak)Xe MPOBOJUTCS MX IOPUIAHYECKHMA
ananmu3. Kpome Toro, ciemyer orme-
TUTh, YTO KOMIUIEKCHOTO CPaBHHUTEIb-

HO-TIPABOBOTO  HCCIICOBAHUS COBET-
CKOTO YTOJOBHOTO 3aKOHOAATEIbCTBA
M HAIMOHAJIHHOTO 3aKOHOAATEIbCTBA
VYkpaunsl B pepakiun 2000 r., KOTOpbIe
cofepKaal Obl COCTaBBI HECOOOIICHHUS
0 MPECTYIUICHUH, HE POBOAMIOCH.

Cocrosinne wuccaenoBanus. [Ipo-
OremMaM UCCIIeZIOBaHUS PU3HAKOB HECO-
OOLICHMSI O IPECTYIUICHUH YACIISIIIN BHU-
MaHHE B CBOMX HAay4YHBIX TPyJdaxX TaKue
yuensle, kak [ W. baiimyp3un, U.A. by-
myeB, [.b. Burrenbepr, A.B. 3apy-
oun, H.C. Kocskosa, A.Jl. Maxkapos,
D.X. Paan, B.T. Pasrunsaues, K.M. Ce-
pexxuna, B.I. Cmupuos, M. X. Xabu0y-
muH, M.X. Xaxumo, M.B. IllaBanees,
S1.LE. Sl6nonoBckuii u ap.

ILleabio cTaTbH ABISETCS ONpeEeIne-
HUE OOBEKTHBHBIX U CyOBEKTHBHBIX OC-
HOBaHUI HACTYIUICHUSI OTBETCTBEHHO-
CTH 32 HECOOOILICHHE O MPECTYIICHHH,
ONpeselieHue IOPUINYECKH 3HAYHMMBIX
MPU3HAKOB COCTaBa HECOOOIICHHUS O
MPECTYIICHUH, a Takke (HOpMyIUpo-
BaHHWE PEJAKIUU YTOJIOBHO-IIPABOBOI
HOPMBI, KOTOpasi MpeaycMarpuBaia Obl
OTBETCTBEHHOCTh 3a HECOOOIIEeHHE O
MPECTYIJICHUN.

H30:keHne 0CHOBHOTO MaTEpHAaJia.
OCHOBHBIM HETOCPEJCTBEHHBIM 00b-
€KTOM HECOOOIICHUS O MPECTYIICHHH
SIBJIAIOTCS ~ OOIECTBEHHBIE  OTHOIIE-
HUs B cdepe MpaBoOCyAHs 10 IMOBOILY
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HOPMAJILHOTO OCYILIECTBICHUS JOJIK-
HOCTHBIMHU JIMIIAMH OPTaHOB a0cyneo-
HOTO CIIEACTBHSA, HPOKYpaTypsl U cyda
cBOMX (YHKUHH [0 HpEeAyHpexICHHIO
WIHM BBISBICHHUIO JICSITEIBHOCTH y4acT-
HUKOB MpPEIUKATHBIX HPECTYIUICHUH.
OOBeKkTHBHASA CTOPOHA HECOOOIICHUS
0 TPECTYIUIGHHH — O3TO Oe3ieiCcTBHE
nuna. OCHOBaHUSIMH ISl TIPUBJICUCHHUS
K YIOJIOBHOH OTBETCTBCHHOCTH 3a 0e3-
JieiicTBUE SIBISTFOTCSI J[BA YCJIOBHSI: 00b-
eKTHBHOE M CyObEKTUBHOE.
OOBeKTUBHOE YCJIOBHE — 3TO 00s-
3aHHOCTh JIMIIa COBEPIIUTH COOTBET-
cTByromue aeicTBusg. JlomKeHCTBOBa-
HUE MOXET BO3HHMKHYTb, TOJBKO €CIH
0053aHHOCTh COBEPLIMTH OIpE/eIICH-
HBbIC IeHCTBHS Oy/IeT YCTaHOBJICHA 3aKO-
HOM WJI MHBIM HOPMAaTHBHO-TIPAaBOBBIM
nokymentoMm. Hampumep, B CoBeTCKOM
Coro3e TpakJaHCKHH JONT JJisi Hace-
JICHHSI CTPaHbl COJCICTBOBATh OpraHam
BJIACTH B OOpHOE C OT/IEIBHBIMU BHIAMH
MIPECTYNHONW NesATeIbHOCTH OBLI 3aKpe-
IUIeH opuandecku. Takas 00i3aHHOCTD
Obuta nmponucaHa B OCHOBHOM 3akoHe
CCCP, a takxke B HOpMax yrojoBHOTO
3akoHogarenbcTBa. B cT. 61 Koncrury-
nuun CCCP 1977 r. yka3bIBajaoch, 4To
kaxaeiii rpakaanud CCCP o6si3an Ge-
pedb M YKPCIUIATh COLUAIUCTHYCCKYIO
coOcTBeHHOCTh. OO0sI3aHHOCTh Tpak/a-
HuHa CCCP — 60poThes ¢ pacXuiieHnem
u paszba3apuBaHHEM TOCYIapCTBCHHOTO
1 OOIIECTBEHHOTO MMYIIECTBa, Oepeix-
HO OTHOCHTBHCS K HapoJHOMY 100py [6].
Crarbeit 62 Koucturyuuu CCCP 1977 1.
Obula 3akperuieHa OOs3aHHOCTH 00e-
peraTb MHTEPECHhl COBETCKOTO Tocyap-
CTBa, COJECHCTBOBATH YNPOYEHHUIO €ro
MoryuiecTBa M apropurera. Kak yka-
3BIBAJIOCH B 3TOM HOpME, 3aIUTa COIH-
anuctruueckod OTYN3HBI SIBISETCS CBSI-
LICHHBIM JIOJTOM KaXJOTO TpayKJIaHUHA
CCCP. Crarbeii 65 Koncturyuun CCCP
1977 r. ObUIO YCTaHOBIJIEHO, YTO I'PaXK-
naanH CCCP o6s13aH yBakaTh npaBa U
3aKOHHBIE MHTEPECHhl APYTUX JIUI, ObITH
HEIPUMHUPUMBIM K aHTHOOIIECTBCHHBIM
MOCTYTKaM, BCEMEPHO CIIOCOOCTBOBATH
oxpaHe O00IecTBeHHOTro mopsiaka [6].
Takum ob6pasom, ct. ct. 61, 62 Ta 65
Koncruryunu CCCP 1977 1. 06s3b1BaH
rpaxxnan CCCP copnelicTBOBaTh MpaBo-
OXPaHUTEIbHBIM OpraHaM B paccliesio-
BaHHM ¥ PACKPBITHH TPECTYIUICHHIA,
MOCSITAaBIIMX Ha OOIIECTBEHHBIC OTHO-
HIeHUst B cepe OXpaHbl FOCYIAPCTBCH-
HOM 6e30MacHOCTH, COIMATHCTUYCCKOM

COOCTBEHHOCTH U OOIICCTBEHHOTO IO-
pAanka.

CortacHO JAeHCTBYIOIIEMY 3aKOHO-
JIaTeIbCTBY YKPAWHBI, @ TaKKEe MEXKIY-
HapOJHBIM TOKYMEHTaM 00 OTAEIbHBIX
BUJIaX TPECTYIUICHUNW NpPerycCMOTpEeHA
00s13aHHOCTh TpakJaHMHA COOOIIATh
KOMIIETEHTHBIM OpraHaM O COOTBET-
CTBYIOIIEM MpecTyIUIeHHH. Takas o0s-
3aHHOCTbH, KaK yKa3aHO B JIOKYMEHTax,
SIBJISIETCSI OOIIECTBEHHOM, U €€ JOJIKHBI
HUCTIOJIHATD BCE JIIOAM. B HalMOHaIbHOM
3aKOHOJATeJIbCTBE YKpPaUHbI MPaBOBYIO
00513aHHOCTh cOO0MIATh O TSHKKUX Ipe-
CTYIJICHUSIX HEOOXOAMMO TMpPeayCcMO-
TPETh B CHEIUATIBHON YrOJIOBHO-IIPABO-
BOU HOpMeE.

CyObeKTUBHOE YCJIOBHE MpPUBIIE-
YEHUS K YTOJOBHOW OTBETCTBEHHOCTH
3a Oe3meiicTBHE — 93TO BO3MOXHOCTH
ISl CyOBeKTa COBEPIIHUTH OMpEIesICH-
Hble aeiicTBud. Tak, Hampumep, Mor-
Jla CIIOXKUTHCS CUTyalus, KOTAA JIHIIO0
HaxoIWJIOCh TOA (QUINISCKUM WU
[ICUXUYECKUM NPHUHYKICHUEM, KOTO-
poe MNpensTCTBOBaJO €My H3BECTHTh
OpraHbl BIACTH O MPECTYIJICHUU, WIH
BCJIEICTBUE CTUXUIHOIrO OencTBUs JINOO
HWHOTO MPUPOJHOTO SIBJICHHUS JTUIO OBLIO
HE B COCTOSIHUH BBITIOJHUTH CBOIO Ipa-
BOBYIO 00s13aHHOCTh. B Takux ciydasx
Mpyu  HAIWMYAH OOSI3aHHOCTH aKTHUBHO
JIeHCTBOBATh y CyObEeKTa OTCYTCTBOBa-
Jla BO3MOXKHOCTh 3TO cjaenarh. [lodTo-
My W3-32 OTCYTCTBHUSI CYOBEKTHBHOTO
yCI0BUs JEeHCTBOBATH OIpPENEIEHHbBIM
00pa3om JuIo He OyJIeT HeCTH yroJlOB-
HYI0 OTBETCTBEHHOCTH 3a HecooOIe-
HUE, MOCKOJIbKY HET TaKOro HeoOXoau-
MOTO MPU3HAKA COCTaBa MPECTYIUICHUS,
Kak gesHue. Ecnm ke IUIo COOOIIHIO
0 MOATOTOBKE K MPECTYIICHUIO, OJTHAKO
MPaBOOXPAHUTEIBHEIM OpPTaHaM HE yja-
JI0Ch TPEIOTBPATHTH €r0 COBEPIICHUE,
TaKoe JINIO0 HE HECET OTBETCTBEHHOCTH,
ITIOTOMY YTO OHO BBINTOJIHWJIO CBOIO ITpa-
BOBYIO 00sI3aHHOCTb.

HecooOuienne o mpecrymieHusX, B
3aBUCHUMOCTH OT CTaJUU COBEPILCHUS
MPEINKATHOTO TMPECTYIJICHHUs, ObIBaeT
NByX BHIOB: 1) HecooOlieHue o He3a-
KOHUYEHHOM TMPECTYIJICHUH; 2) Heco-
o0II[eHHe O 3aKOHYCHHOM MPECTYILIe-
HUH. B COOTBETCTBHHM C YTrOJOBHBIM
3aKOHOAATEIbLCTBOM  YKpauHbl, Jei-
ctBoBaBmMM a0 1 centsops 2001 r.,
HecoOoOIeHne O MPECTYIUICHHH TaKKe
pasnensyiock Ha BUJABI B 3aBUCHMOCTH
OT CTaJuU MPEIBAPUTEIBHON NIeSTelb-
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HOCTHU: HECOOOIIEHNE O IPUTOTOBICHUU
K NMPECTYIUICHUIO 1 HECOOOIIEHHE O CO-
BEpIIEHHOM IpecTyniaeHun. Hakasanue
3a COBEpLICHHUE 3TUX BUJIOB HecooOLie-
HUS OBLIO OJIMHAKOBBIM. MIHTEpecHO OT-
MeTUTh, uTo B XIX cromerum poccuii-
ckuit kpumuHamucT O.B. JloxBukuit
mpeJiarai Haka3blBaTh 32 HEJOHECCHHE
0 TOTOBSNIEMCSI MPECTYIUICHHH CTPO-
’Ke, YeM 3a HEJOHECEHHUE O COBEPIICH-
HOM mpecrtymienun [7, c. 170-171].
B coserckuii nepuon A.H. Tpaitnus,
S1.E. S10710HOBCKMU W Jpyrue ydeHble
BBICKA3bIBAIINCh O HEOOXOAMMOCTH H3-
MEHEHUH YTroJI0BHOI0 3aKOHOAATENbCTBA
B UACTH MOBBIIICHUS HAKa3aHUs 3a HEJI0-
HECEHHE O TOTOBSIIEMCS MPECTYIICHUH
B CPAaBHEHHMH C HEJOHECEHHEM O COBEp-
IIEHHOM IpecTyIuienuu [1, c¢. 122-123;
10, c. 144; 15, c. 440-441; 13, c. 67,
12, ¢. 57]. C Takoit pekoMmeHaanuen mc-
cienoBareNell CTOWT COTJIACUTHCS, IIO-
CKOJIbKY Ha CTaJHMH MOJTOTOBKH HJIH I10-
KyIIEHHs Ha MPECTyIUIEHNnE MpaBooXpa-
HUTENbHBIE OpPraHbl MOTYT NPEAOTBpa-
TUTb COBEPIIEHUE MPECTYIUIEHUs U He
JIOTMYCTUTh HACTYIUIEHHS] MPECTYIHBIX
nocneactBuid. [loatomy cooluieHue o
MPECTYIICHUH Ha 3TOI CTaauM MpeiBa-
PUTEIBHON NPECTYNHOU AEATEIbHOCTU
MOBBIIIIAET BO3MOXKHOCTH CBOEBPEMCH-
HOTO MpPEIyNpexaACHAS HACTYIUICHHS
00IIeCTBEHHO OMACHBIX TTOCIIEICTBHH.
B ropuanueckoil nuTepaType BbI-
CKa3bIBAaeTCS MBICIIb O TOM, UTO 3apaHee
JTAaHHOE JHMILIOM o0ellaHue He coo0IaTh
[IPaBOOXPAHUTEIbHBIM OpraHam O Ipe-
CTYMJIEHUH SIBISETCS Pa3HOBUIHOCTBHIO
nmocobuuyectnal4,c.82;11,c.600-601].
Tak, mo muenuto F0.A. Kpacukosa, 3a-
paHee oOelaHHOE HENOHECEHHE OT-
HOCHUTCSI K COYydYacTHIO, IIOTOMY 4YTO
OHO TPHUYMHHO OOYCIOBIMBACT COBEp-
[IEHWE TIPECTYIUICHUS WCIIOIHUTEIEM
[5,c. 65-66]. C Takoii mo3nunuei ciexyer
HE COTJIACUTHCS, MOCKOJIBKY obemaHue
JIUIna He cooOIaTh OpraHaM BIAcTH O
MPECTYIJICHUH HE SIBISIETCS CONEHCTBH-
€M COBEpPIICHHIO IPEIUKATHOTO IPeCTy-
IJIEHMS], HE YCTPAHSET NPENATCTBHS IS
€ro COBEpIIEHHUs, a TAK)KE HE CKPbIBAET
CaMOT0 MPECTYIUIEHUs, TO9TOMY TaKHe
JesiHUs. TPUYMHHO He OOYCIIOBIMBAIOT
COBEpIICHUE HCIONHUTEIEM (COMUCION-
HUTENEM) MpecTyIuleHus. Bo-mepsbix,
HECOOOIIeHNe O MOATOTOBKE K IpecTy-
IUICHUIO HUKAaK HE MOXET CO37aBaTh
YCIIOBHS ISl €r0 COBEPUICHHUSI, TIOTOMY
9To Oe3neiicTBHE TPHUKOCHOBEHHOTO
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JIMIA HE HAXOJIUTCS B IPUYMHHON CBSA3H
C IpeIuKaTHBIM IpecTymieHueM. Bo-
BTOPBIX, HECOOOLICHNE O COBEPLICHHOM
[PECTYMJICHUH HHUKAK HE MOXET CIIO-
co0OCTBOBaTh TMPOJOJIKEHUIO TPECTYII-
HOM [eATeIbHOCTH HCHOIHUTENS WIH
COYYaCTHHKOB TNPEAUKATHOTO IIPEcTy-
IUICHUS, TAaK KaK yKa3aHHBIE JTHIIa MOTYT
OoJpIle HUKOTJA HE IJIAHHUPOBATh CO-
BEpIICHUS MPECTYIIeHUs. B-Tperhux,
HE00XOUMO YUHUTHIBATh, YTO Ha CTAIHH
MIPUTOTOBJICHUS K NMPECTYIUICHUIO MOX-
HO Osaronaps NMO3UTHBHBIM JEHCTBUAM
JHUIA TPEAyNpPEenuTh €ro COBEpLICHHE.
besneiicTBue nuiia, 0CO3HAIOIIETO, YTO
BCJICJICTBHE HEBBIIIOJIHEHUS CBOECIH mpa-
BOBOH 00513aHHOCTH C €ro CTOPOHBI Mpa-
BOOXPAHUTEIbHBIE OPTraHbl HE CMOTYT
CBOEBPEMEHHO IPEAOTBPATUTh HACTY-
IUICHUE OMACHBIX IMOCIEACTBUIH, HECEeT
6obIIyI0 OOIECTBEHHYIO OIACHOCTH B
CpaBHEHHM C 0e3/1eATeIbHOCTBIO JINIIA,
KOTOpoe He coo0maer o0 yxe coBep-
IIEHHOM MPECTYIUICHUH. 3aKOHOIATelNb
VYkpaunsel B u. 7 c1. 27 YK ykasan, uro
He SABJIsIeTCSA cOydacTHEM OOeIaHHOe J10
OKOHYAHHsI COBEPIIEHUS MPECTYyIICHUS
HECOOOLICHUE O JOCTOBEPHO HU3BECTHOM
TOTOBSILEMCS HMJIM  COBEpLIAIONIEMCS
npecrymieHnd. Takum oOpa3zoM, Heco-
oOIeHne o MpecTyIIeHNH, HE3aBUCUMO
OT TOTO, OBLIIO OHO OOCIIAHO MCITOJIHM-
TEJII0 MPEJUKATHOTO NPECTYIUICHUS NI
HET, SIBJISIETCS MPHUKOCHOBEHHOCTHIO K
npectymiernio. [lomoOHbBIN moxxox K
MOHUMAHHIO 3apaHee OOCIAaHHOTO He-
COOOLICHUST O NPECTYIUIGHUH Npeayc-
MOTpPEH B OOJIBIIMHCTBE CTPAaH MOCTCO-
BETCKOT'0 IPOCTPAHCTBA.

B 3aBucumocTH OT BHJa Ipelu-
KaTHOTO TPECTYIUICHHS HECOOOIeHHe
MOJKHO TaKKe€ pa3JeisiTh Ha ONpeeIcH-
HbIe BHABI. Tak, HampuMep, COTIIACHO
ct. 187 YK Vkpauns! B pempaxmun 2000
I. 3@ OIpeJelIeHHble BHUJABI HEJOHece-
HUSl O TPECTYIUICHUN OblLIa yCTaHOBIIe-
Ha Oosiee BBICOKAs OTBETCTBEHHOCTb.
Ku. 1 ct. 187 YK VYkpauns! B pefakiiuu
2000 r. ObUTH OTHECEHBI MPEAUKATHBIC
NPECTYMJICHUs, KOTOPble IpPECTaB-
JSIM TIOBBIIMICHHYI0  OOLIECTBEHHYIO
ONAaCHOCTh, TO €CTh OBbUIM TSIKKUMHU
npectymieHusiMu. B 4. 2 c1. 187 VK
VYKpauHBbI MEPEUHUCIISITUCH TIPETUKATHBIC
MPECTYIUICHUS, KOTOPHIC IO CTCTCHH
00IIeCTBEHHON ONMacHOCTH ObUIM Me-
Hee TSOKKMMH, YeM INPUBEACHHBIE B U.
1 sroit crareu. 2.X. Paan, aHanusupys
HOPMBI COBETCKOTO 3aKOHOJATENIbCTBA,

npelyCcMaTpUBaBIINEe OTBETCTBEHHOCTD
3a HeJIOHECEHHUE O MPECTYIICHUH, CIIpa-
BE/UIMBO OTMEYall, 4TO OOIIEeCTBeHHAS
OTACHOCTh HEJOHOCUTEIILCTBA U €€ CTe-
MeHb ONpPeNesUINCh [TaBHBIM 00pa3oM
00I11eCTBEHHOH ONAaCHOCTBIO TOTO Ipe-
CTYIUICHUS, O KOTOPOM HE CO00IIaioch
[9, c. 19]. Mexmy TeM Tako¥# Moaxo] co-
BETCKOTO 3aKOHOJATEIIST K ONPEISICHHIO
HECOOOIICHHS O MPECTYIJICHUH B 3aBU-
CUMOCTH OT OOIIECTBEHHOW OMACHOCTH
MPEeIUKaTHOTO JesTHUSI WM JIMIA, KOTO-
poe ero comepuInio, OyaeT He COBCEM
npaBuwiIbHBIM. CTeneHb 0OLIeCTBEHHOM
OTMACHOCTH  MPHUKOCHOBEHHOTO  IIpe-
CTYILJICHUS HE MOXXET OBbITH CBsI3aHa C
0O0IIECTBEHHOW OMACHOCTHIO MPEIUKAT-
HOTO MPECTYIJICHHUS, TOCKOJIbKY B BUHY
MIPUKOCHOBECHHOMY JHITy OyieT BMEHEeHa
oOmiecTBEHHAsT OMACHOCTH IPECTyIIIe-
HUS, COBEPIIEHHOTO IPYTHMM CyOBek-
ToM. [loaTOMY BpsI JH CleAyeT coria-
CUTBCSI C HCCIENOBAaTENsIMH, KOTOPEIE
npearaloT yCTaHOBUTH MPOCTOH H
KBaJIM(UIMPOBAHHBII COCTAaBBI HECO00-
HICHHS O IPECTYIUICHUN B 3aBUCUMOCTH
OT KaTerOPUU TSIKECTU MPEAUKATHOTO
npectymienus [3, c¢. 160-161]. Takoit
IIOAXOJ OBLI ObI OTTOJI0CKOM COBETCKOIO
YTOJIOBHOTO IIPaBa, KOTOPOE CBS3BIBA-
JI0 CTENeHb OOIIECTBEHHON OMAaCHOCTH
BTOPUYHOTO (TMIPUKOCHOBEHHOTO) IIpe-
CTYIUICHUS C TPEAMKATHBIM (OCHOBHBIM)
MPECTYIICHUEM.

Koncrpyupys Hopmy 00 oTBet-
CTBEHHOCTH 3a HecooOIlleHue o Ipe-
CTYIJICHUHM, HEOOXOIUMO YYHTHIBATh
yKkazaHHoe oOcTosTenbeTBo. Kak mpen-
CTaBJISICTCS, CIIEAYeT MPUBECTH Iepe-
YeHb CTPOTO ONPEACICHHBIX MPEIUKAT-
HBIX MPECTYIUICHUH B HOpME, KOTOpas
Oyzer ycTaHaBIUBaTh OTBETCTBEHHOCTh
3a HecooOIeHne, T0 ecTh B CT. 396-1
YK Vkpaunsl. Pemas stor BoOmpOC,
HaJ0 TPUHUMATh BO BHUMaHHE MOAXOJ
3aKOHOJATEINsT YKPauHBI K KOHCTPYKIIUU
MPaBOBOH HOPMBEI, TIpeIyCcMaTpHBaro-
el OTBETCTBEHHOCTH 3a YKPBIBATEIb-
ctBO npecrymienus (ct. 396 YK Vkpa-
unbl). CornacHo cT. 396 YK VYkpaunst
OTBETCTBEHHOCTh HACTYIMAaeT 3a COKPbI-
THe He JI000ro, a JIUIIb TSHKKOTO KU
0c000 TSIKKOTO TMpecTyrieHus. Takoi
noaxox ObLT XapaKTepeH [Uis COBET-
CKOTO YTOJIOBHOTO 3aKOHOAATEIHCTBA
1960 r., MOCKOJIBKY TMpEIUKATHBIC TIpe-
CTYTIJICHUS, KOTOPBIE TIPEANIECTBOBAIH
HEJIOHECEHHIO, 110 CTENeHHU O0IIeCTBEeH-
HOW ONAaCHOCTH OTHOCHWJINCH OOBIYHO
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K TSDKKHM TpecTymieHusiM. [lepedeHn
MPEIUKATHBIX MPECTYIUICHUH LEIec00-
Opa3HO OrpPaHUYUTH TSKKAMHU H 0CO0O
TSOKKAMHU TPECTYIUICHUSMHU, 9TO OyaeT
COOTBETCTBOBATh MOJXOAY 3aKOHOJA-
Tens YKkpauHel K (GOPMYITHPOBAHHIO
MPUKOCHOBEHHBIX BHUJIOB MPECTYILIE-
HUH. YCTaHaBIUBATH YIOJOBHYIO OT-
BETCTBCHHOCTbH 3a HECOOOIICHHUE O TIpe-
CTYIUICHUSIX CpeIHEed MM HeOOoNIbIIoH
TSOKECTH HEIleaeco00pasHo, MOCKOIbKY
OHO He TIPEACTaBIAET OOLIECTBEHHOM
OIIACHOCTH.

Coo0rieHne 10KHO OBITh TOJBKO O
JIOCTOBEPHO U3BECTHOM MPUTOTOBICHUHU
WU COBEPIICHUU MPEIUKATHOTO TSIKKO-
1o 1160 0C000 TAKKOTO MPECTYIIICHHUS.
JIoCTOBEpHOCTh CBEICHUI O3HAYaeT,
4TO JIMI0, 00Iaar0Ilee UMK, HE COMHE-
BaeTCsA B WX HCTHHHOCTH. HecooOmie-
HHe 00 oO0cTOsATEeNbCTBAX, B JCHCTBHU-
TEJIBHOCTH KOTOPBIX JIMIIO COMHEBACT-
csl, HE MOXET OBbITh KBAJIHU(HUIIMPOBAHO
KaKk HECOOONIeHHEe O MPeCTyIUICHUH.
I[MoaTOMY, KOHCTPYHUpPYS JUCIIO3HIIHIO
HOPMBI, KOTOpasi mpeaycMmarpuBaia Obl
OTBETCTBEHHOCTh 3a HECOOOIIeHHEe O
MPECTYIJICHHH, OO05M3aTENbHO CIEAyeT
HCII0JIb30BaTh «J1o-
CTOBEPHO H3BECTHBICY». TaKUMU HCTOY-
HUAKAMH SIBJISTFOTCSI CJICABI COBEPIICHUS
MPECTYIICHUS, 0OCTAaHOBKA TOIYYCHHS
HMYIIECTBA,

CJIIOBOCOYCTAHUEC

KOTOpasi CBHJICTEIbCTBY-
€T O TOM, YTO OHO OBIJIO JOOBITO IIpe-
CTYHHBIM TyTeM, U Jip. CyObeKT MOXKeT
MOJIyYUTh CBEICHHS O TPEIMKATHOM
MPECTYIUICHUH OT YYaCTHUKOB €ro Co-
BEpIICHHS, MOTEPIEBIINX, CBUAETENCH
u apyrux jgui. Kpome Toro, cyObekt
HECOOOWIEHU MOXKET ObITH CaM CBHJE-
TeJeM MPUTOTOBICHUS K MPEIUKATHOMY
MPECTYIUICHUIO, MOKYIICHUS Ha HEro
WU ero coBepiienwus. Eciau nuio mpes-
rmojaraeT TO, YTO TSKKOE HMIH 0C000
TSOKKOE MPECTYIICHHE TOTOBUTCS JTHOO
OBUIO COBEPIICHO, TO OTBETCTBEHHOCTh
32 HECOOOIUIeHHE O MPECTYIICHHH HC-
KITFOYAeTCsl, TOCKOJIBKY MPEII0JIOKEHUE
0 MPEeJAMKATHOM IPECTYIJICHUH HE MO-
JKET O3Ha4yaTh JIOCTOBEPHO H3BECTHOTO
MPECTYIICHHS.

B coBerckoif ropuauueckoud -
Teparype BCerja Bellach OXKHBICHHAs
IUCKYCCHSI BOKPYT CpPOKOB cooOImIe-
HUSL OpraHaM BJIACTH O MPEIUKATHOM
npectymiaennn. M.X. XaObuOynwn, Ha-
MpUMep, IoJiaraeT, 4To COOOLICHHE O
MPECTYIJICHUN JIOJDKHO OBITH OCYILECT-
BJIEHO JIO BEI30Ba JIMIA KaK CBUIETENS
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W TPeIyNpexIeHUs ero 00 yroJoBHOI
OTBETCTBEHHOCTH 3a Jlady 3aBeJOMO
JIOXKHBIX TOKa3aHWI UM OTKa3 OT JAa4M
nokazanuii [12, c. 58]. Ho ¢ Takum MHe-
HUEM CJIeyeT HE COTJIACUTHCS, TTOTOMY
YTO JIUIIO MOXKET BOOOIIE HE OBITh BbI-
3BaHO B MPABOOXPAHUTEIIBHBIC OPTaHbI
WU CyJ, €CIH OPTaHbl MPaBOCYAHS HE
PAacCKpBIIN TIPEANKATHOE TNPECTYIICHUE
WM HEe 3HaIHM O ero coepmeHuu. OT-
BETCTBEHHOCTH 32 HECOOOIIEHHE O Tpe-
CTYIUICHUW HE MOXKET OBITh MCKIIIOYCHA
B Cllydasx, KOrJa JUI0 COOOUIHIIO O COo-
BEpIICHHOM TPECTYIUICHUHU, HO B Teue-
HUE TMPOJOKUTEIHHOTO TPOMEKYTKA
BPEMEHHU HE COOOIIAT0 KOMIIETEHTHBIM
opraHaM O JOCTOBEPHO H3BECTHOM
€My TPHUTOTOBIECHUU K DTOMY MPECTY-
mwieHuo. [loaToMy BpsiI TU MOXKHO CO-
rmacuThesl ¢ MEeHHeM M.A. Bymryesa n
JIPYTUX aBTOPOB, KOTOPHIE CYUTAIOT, UTO
He Oy/eT MpPecTYNHBIM IOBEISHUE JTHIIA
B TEX CIIydasx, KOT/ia OHO COOOIINIIO Op-
raHam BJIaCTH O COBEPIIEHHOM IPECTy-
IJICHUH, XOTsI 3HAJIO O MPUTOTOBICHUH
K MPEeCTYIUICHHIO, HO He JeHCTBOBAJIO
[2,c. 91-92].

JIMIo JOHKHO M3BECTUTH YIOJIHO-
MOUYEHHBIE OPTaHbl CBOEBPEMEHHO, TO
€CTh B MAaKCHMAaJbHO BO3MOXHBIH KO-
POTKHUI CPOK, O JOCTOBEPHO M3BECTHOM
€My TOTOBSIIIIEMCSI FJIH COBEPIICHHOM
npectymieHnd. CBOEBPEMEHHOCTh CO-
0OIICHUS OTIPEAEIIeTCs B 3aBUCUMOCTH
OT peaJbHBIX BO3MOXKHOCTEH JIMIa WC-
MOJIHUTH CBOU rpaxkaaHckuil gonr. Ecnu
JIMIO COOOIINIIO O MPECTYIUICHUH MOCIe
TOT0, KaK OHO Y3HAaJl0, YTO MPaBOOXpa-
HUTEJIbHBIM OpPTraHaM CTalo H3BECTHO
0 TOM, YTO OHO HE€ BBIIOJHHUIIO CBOIO
MpaBOBYIO OOS3aHHOCTH, OTBETCTBEH-
HOCTHh 32 HECOOOIIEHHE O MPEeCTyIuIe-
HHHU HE JODKHA uckiaodaTbes. Crocod
COOOMIEHNS O MPECTYIUICHHH MOXET
OBITD ISl HACEJIEHUsI MUChbMEHHBIM WJIH
ycTHbIM. Coo0OlIeHHE O MPEeCTyIUICHUH
YeJOBEK JOJDKEH aJpecoBaTh OopraHam
rocyJapCTBEHHOH BIACTH UM MECTHOTO
caMoympaBJIeHUs1 JIMOO UX TPeCTaBU-
TensiM. [TockoibKy uesgoBeK He Bcerja
MOKET 00PaTUTHCS B OPTaHbl BIACTH, TO
coo0IIeHre MOXET OBbITh aJpecOBaHO,
HampuMep, MOCEIKOBOMY COBETy U T.
1. MecTHBIE OpraHbl CaMOyIpPaBICHUS,
COTJIACHO HOPMATHBHO-TIPABOBBIM JIO-
KYMEHTaM, JTOJDKHBI 3aperuCTPUPOBATHh
COOOMICHHS JHIa O MPECTYIICHUH, T10-
cle 4Yero Iepemarb 3Ty HHPOPMAIHIo
MpaBOOXPAHUTENBHEIM OpraHaMm, (yHK-

LUeH KOTOpbIX siBisgercs Ooprda ¢ mpe-
CTYIHOCTBIO.

B ropuaudeckoil nurepaType BbI-
CKa3bIBAETCS MBICHIb, YTO COOOIICHHE
0 MpPECTYIICHUH MOXET MOCTyIarh He
TOJIBKO B OpraHbl BIACTH, HO TaKXke U
ULy, KOTOPOMY YTPOXKaeT OMNAaCHOCTh
[15, c. 74; 12, c. 65]. UnHTepecHO OT-
MEeTUTh, 4TO B Poccuiickoll mMIepun
ct. 125 VioxkeHus 0 Haka3aHUAX Yro-
JIOBHBIX W UCIIPABUTEIBHBIX B PEIAKII
1885 1. ycraHaBnuBanach 00s3aHHOCTD
cooluare O MHPECTYIJICHUH OpraHam
BJIACTH WM TOTepIreBuieMy jauny. Eciu
CyOBEKT HE M3BECTHUJ OpraHbl BIACTH
WJIM OpPraHbl MECTHOTO CaMOYIIPaBICHUS
0 TPECTYIUICHUH, HO MPeNyNnpeu Mo-
TEPHEBIIETO O TOTOBAIIEMCS B OTHOIIIE-
HUU €ro IPECTYIUIEHUH, TO OTBETCTBCH-
HOCTb 32 HECOOOIIEHHE O NPECTYIICHUH
He J10JDKHA UcKodaThes. [Ipu coobmie-
HUU TOTEPIIEBIIEMY JIUILy O TOM, YTO B
OTHOIICHHWH €r0 TOTOBUTCS COBEpPIICHNE
MIPECTYNJICHUS, HE BCErJa MOXHO MH-
HUMM3HPOBATh OIACHOCTb, HMOCKOJIBbKY
MIPEOTBPATUTh, HAIIPUMED, NOKYILIECHHE
Ha XM3Hb U 310pPOBbE YEIOBEKA CII0CO0-
HBI TOJIBKO T'OCYIAPCTBEHHbIC OPIaHBI,
Ha KOTOpBIE BO3JIOKEHBI COOTBETCTBY-
omne QYyHKIUH 10 MPeIOoTBPALICHHUIO
MPECTYIVICHUN WU NPOTHUBOJAECHCTBUIO
M. Mexnay TeM TpemynpexIeHue
U1, B OTHOIIEHUH KOTOPOTO TOTOBHT-
Cs COBEpUICHHE IPECTYIICHHUSI WM Ha
KOTOPOE€ OCYILIECTBISAETCS MOKYIIEHHE,
JIOJDKHO paccMaTpUBAThCS CYAOM Kak
00CTOSATENILCTBO, CMArYaloIlee OTBET-
CTBEHHOCTb, IIPM Ha3HAYCHWU HaKasa-
HUsl CyOBEKTY, KOTOPBIH HE COOOIIMI O
[IPUTOTOBJICHUH K MIPECTYIJICHUIO COOT-
BETCTBYIOIIUM OpraHaM.

VY npaBONPUMEHHUTEIBHBIX OPTaHOB
MOTYT BO3HHUKHYTH TPYIHOCTH OTHOCH-
TEJILHO IPAaBOBOH OLICHKU JCSHUN IULa,
KOTOpO€ CBOWMH aKTHBHBIMH JeHCTBH-
SIMH BOCTIPEIISITCTBOBAJIO COBEPIICHUIO
MPECTYIUICHUsI JAPYTUM JHIoM. Tak,
BO3MOXKHA CUTYalUs, KOT/Ia JIUIO, Oy1y-
YU B COCTOSIHUM HEOOXoauMou obopo-
HBI, IPUYMHUIIO TIPECTYMHUKY, KOTOPbIH
MBITAJICS COBEPIIUTH YOWICTBO 1100
JIPyToe TSHKKOE WIIM 0C000 TSIKKOE Ipe-
CTYIUICHHE, HAHECTH BpPEJ 3JI0pPOBBIO,
HO 00 3TOM HE COOOLIMIO KOMIIETEHT-
HBIM OpraHaM. 3a HaCTYIUICHHE MOCIEe -
CTBHH B BHJE Bpena s NMPECTYNMHHUKA
U0 He OyIeT HeCTH OTBETCTBEHHOCTH,
ITOTOMY YTO JI€HCTBOBAJIO B COCTOSTHUH
HeobOxonumoit o6oponsl. Ho Bo3HHKaeT
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BOIIPOC O BO3MOXHOCTH IPHUBIICYCHUS
TAKOTO JIMIa K OTBETCTBEHHOCTH 3a He-
COOOLICHNE O MPECTYIUICHHH, KOTOPOe
OHO NpPEJOTBpaTHIIO. B nesHusX nuna,
JIefICTBOBABILIETO B COCTOSIHUM HE00-
X0OUMOiT 000pOHBI, (OpMaLHO €CTh
MPU3HAKK HECOOOIICHUS O TaKOM Ipe-
CTYIUICHHH, TTOCKOJIbKY OHO HE BBIMOJ-
HUJIO CBOEH IOPHINIECKON 00sI3aHHOCTH
CBOECBPEMEHHO COOOIIUTH OpraHaM Bia-
CTH O COBEPIICHHOM JPYTHM JIHIIOM I10-
KyIICHWH Ha yOUHCTBO MO0 WHOM TSIXK-
KOM WJIM 0C000 TSXKKOM IPECTYIUICHUH.
O/IHAaKO TaKO€ HEBBINIOJHEHUE OPUIIH-
YeCKOM 00S3aHHOCTH CIeIyeT paccMma-
TPHUBATh KaK MaJO3HAUYUTEIbHOE JCSHUE
u B cuny 4. 2 ct. 11 YK Vkpauns! He
CUUTATh €ro MPeCTyIICHUEM.

O0beM cBeIeHHH O NIPEIUKATHOM
MPECTYMJICHNH, KOTOpBIE CYOBEKT CO-
o0IIaeT  KOMIIETCHTHBIM  OpraHam,
JOJDKEH ~ OBITh  IIOJHBIM, COACPIKATH
BCC M3BECTHBIC JIMIy OOCTOSATEILCTBA,
KOTOpbIE OBUIM NpPU HOATOTOBKE WM
COBEpIICHUM mpecTymuieHus. [l BbI-
SABICHUA MPEIMKATHOTO INPECTYIUICHHS
U TIpPEAOTBpAIIEHHUS €ro MOTYT HMETh
3HAUEHHE JaHHbIE O MECTE, BPEMCHH,
crocobe, 0OCTOsATENHCTBAX COBEpIIe-
HUSl TPECTYIUICHUS, CPEACTBAX U Opy-
JIUSX TIPECTYIUICHHUS, €ro y4aCTHHKax
u 1p. Ecnu 1umo cosHaTenbHO CKpOeT
Kakoi-mnbo 3HaYMMBIN (aKT OT IpaBo-
OXpPaHHUTEIbHBIX OPraHOB, TO YIOJIOB-
Hass OTBETCTBEHHOCTHb 3a HecooOIe-
HHUE O INPECTYIUICHHMHM HCKIIOYAThCS HE
J0JDKHA. B ropuandeckoil nureparype
OTZIENbHBIE ABTOPHI IOJIAraloT, 4TO CO-
o0lIeHHEe O TOTOBSAILIEMCS HWIJIH COBEp-
IICHHOM IIPECTYIJICHUU HE 0053aTeNIbHO
JIOJDKHO OBITH MONHBIM. Tak, Hanpumep,
M.B. IllaBameeB oTMeUaer, 4To0 00bEM
CBEJICHHI, KOTOpbIE 0053aH COOOIINTH
CyOBEKT, OJKEH OBITh CBEJCH K MH-
HUMYMY, HEOOXOAMMOMY ISl pEeaKiiu
YIOJIHOMOYCHHBIX OpPraHOB Ha COBEp-
IIeHHOEe npaBoHapymieHue [14, c. 162].
Ho ¢ rakoil mo3uuueil aBTopoB cieny-
eT He comiacutbed. Tak, Harpumep,
JUI0 MOXET COOOIIUTH IPaBOOXPAHHU-
TEJIbHBIM OpraHaM O MPECTYNHHUKE, HO
ymon4arh 00 MMyILIECTBE, KOTOPOE OH
CIIPSATAJI, UJIU O TIOTEPIIEBIECH, CTaBIICH
JKEPTBON TOPTOBJIH JIFOJbMH JINOO CEKCY-
QIBHOM AKCILTyaTalllu, KOTOPYIO YKpbI-
BalOT B mpuTOHe. Jlymaem, 4TO JIHIO
JOJDKHO — COOOLIMTH  KOMIETEHTHBIM
opraHam o000 BcCeX 0OCTOSITENbCTBAX,
M3BECTHBIX €My: O MecTe, crocode co-



BEPLICHUS INPECTYIUICHHs, COY4YaCTHH-
Kax TMPEeCTYIUICHUs, OPY)KUH, CPEACTBAX
COBEPILECHHS MPECTYIICHHUS, TOTEePIIEB-
MIMX OT HPECTYIUICHHUS, a TaKXe HMHBIC
CBEJICHUS, KOTOPBIE MOTYT UMETh 3HaYe-
HUE JUIsI BBISIBIICHUS WU MIPEOTBpaIe-
Hus npectymiaeHus. Hexkoropsie nccie-
JOBaTeIW TPEANAraloT B IUCHO3UIHH
YTOJIOBHO-TIPABOBOW HOPMBI, KOTOPAst
npexycMarpuBaia ObI OTBETCTBEHHOCTD
3a HECOOOIIEHUE O TMPECTYIUIEHUH, CIe-
[MAJIbHO YKa3aTbh CBEJCHUS, 32 HECO-
o0lIeHHe KOTOPbIX HACTyHaeT YroJloB-
Hasi OTBETCTBEHHOCTb. Tak, Harpumep,
A.Jl. MaxkapoB cyuTaer, 4To B 3TOH
HOpME HEOOXOIMMO NEePEUUCIIUTh TAKHE
JIesiHUs, KaK HecoOoOIleHHe MpaBooXpa-
HUTENBHBIM OpPTaHaM O JOCTOBEPHO H3-
BECTHOM COBCPUICHUHN IPECTYIICHHUS,
0 JHIlEe, €r0 COBEPIIMBIIEM, MECTE €ro
npeObIBaHMs, a TaKkKe O MECTOHAaXOX-
JIEHUU TPEIMETOB, TOOBITBIX MPECTYII-
HBIM TIyTE€M, CJelax MpecTyIUICHHS,
OpPYXHH U CPEJICTBAX €ro COBEPIICHHS
[8, c. 133-136]. Mexnay TemM ¢ TakuM
MPEVIOKEHNEM aBTOpa HE CTOHUT CO-
[Iamarbscs, Tak Kak 3To Oy/eT Heonpas-
JAHHO 3arpOMOX/JaThb HOPMY, KOTOpas
yCcTaHaBjIMBaja Obl OTBETCTBEHHOCTD 3a
HECOOOIICHNE O NPECTYIUICHUH.

BoiBoabI. Yrosi0BHO-IIPABOBYIO
HOpPMY, KOTOpasi JOJDKHA MperycMaTpu-
BaTh OTBETCTBEHHOCTH 332 HECOOOIIeHHE
0 TpECTYIUICHUH, HEO0OXOIUMO H3JIO0-
KUTHh B TAKOW PEeIaKIIHA:

«Cratpst 396-1. Hecoobmenue o
PeCTYNICHUU

1. Hecoob1ieHne rocyiapcTBeHHBIM
OpraHaM BJ4CTH WJIM MECTHOTO CaMo-
YIPABJICHUS O JIOCTOBEPHO HM3BECTHOM
COBEPILECHHOM TSDKKOM MJIM 0CO00 TSXK-
KOM IIPECTYIIJICHUH HAaKa3bIBAETCH. ..

2. Hecoo0menne rocynapcTBEHHBIM
opraHaM BJIaCTH WJIM MECTHOTO CaMo-
YIpaBIEHUSI O JTOCTOBEPHO H3BECTHOM
MIPUTOTOBJICHNN K COBEPIICHHIO MM I10-
KYIICHHH Ha COBEPIIEHUE TSHKKOTO HITH
0Cc000 TSKKOTO NPECTYIUICHHUs HaKa3bl-
BACTCH...».
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Summary
The article analyzes the state of the law on the use of the Internet for crime prevention in Ukraine. It is concluded that the need for
its improvement and adoption of the Law of Ukraine “Using the Internet for crime prevention”, which would regulate the prevention
work with different age and social groups. Also proposed the introduction of relevant amendments to the Law of Ukraine “On the
basis Ukraine’s national security” on the active involvement of the media and the Internet for the prevention and combating of crime,
corruption and other phenomena that threaten the national security of Ukraine.
Key words: legislation, Internet, prevention of crime.

AHHOTaNMS
CraTbs IOCBSIILEHA aHAJIN3Y COCTOSAHUS 3aKOHOAATENILCTBA M0 BOMPOCAM HCIIONB30BaHMs ceTH MHTepHeT 1y mpeaynpeKaeHus
npectynHocTH B Ykpaute. Crenad BBIBOZ O HEOOXOIMMOCTH €r0 YCOBEPIICHCTBOBAHMS U NMPHHATHH 3aKoHa YKpauHbl «lcromnb3o-
BaHWE ceTH MHTEpHET A MPEaypeKACHUS MTPECTYITHOCTI, KOTOPBIH OBl PEryIMpoBal MPOBEACHUE MPODUITAKTUICCKON pabOTHI ¢
Pa3IUYHBIMUA BO3PACTHBIMH U COLIMAJILHBIMU IPYMIIaMU HaceleHus. Takke MpeiokeHO BHECEHHE COOTBETCTBYIOUINX JTOTIOIHEHUI
K 3akoHy YkpauHbl «O0 0CHOBaX HallMOHAIFHON 0€30MacHOCTH YKPauHbD) KacaTelbHO aKTUBHOTO IPHUBJICYECHUS CPEICTB MacCOBOM
uHpOpMAIKH, a TakkKe ceTd VHTEpHET [T IPeayPEKACHUS TPECTYITHOCTH, KOPPYIIIUH, IPYTHX SBICHUN, KOTOPBIC YIPOKAIOT Ha-

LUOHAIILHOMN 0e30MacHOCTH YKpauHbl, a TAKKE JUIS IPOTHUBOICHCTBHS UM.
KitroueBbie c10Ba: 3aKOHOIATENLCTBO, CETh MIHTEpHET, NpeaynpexIeHUe TPECTYTHOCTH.

HocTaHOBKa npodaembr. Hc-
cienoBaHMe TpobieM  mpe-
CTYITHOCTH ¥ yCOBEPILIEHCTBOBAHHE Me-
TOJIOB OOPBOBI C HEH SABISIOTCS OTHUMU
13 OCHOBHBIX 3aJjad KPUMHHOJIOTHYE-
ckoii nHayku. [lpu sTOoM mpemympex-
JICHHE NPECTYNMHOCTH B COBPEMEHHBIX
HHOOPMAIIMOHHO-TEXHOJOTUYECKHX
YCIIOBUSX Pa3BUTHsI 00IIECTBA 3aBUCHT
OT TIyOWHBI HAay4YHOTO OOOCHOBAHUS
HEOOXOMMOCTH YCOBEPIICHCTBOBAHMS
3aKOHOJATENbCTBA B JTOM BOIIpOCE.
Ha mam B3mIsia, MCHOJB30BAaHHME BO3-
MOXKHOCTEH cetn MHTEepHeT 1is npen-
YIPEXKACHUS NIPECTYITHOCTH IO3BOJISIET
CYLIECTBEHHO TMOBBICUTH 3((eKTHs-
HOCTb TaKOW paboOThl, B TOM YHCJIE Ha
paHHUX cTagusix (GpOpMHPOBAHMS Ipe-
CTYMHOU JTUYHOCTH.

AKTYyaJIbHOCTb TeMbl. AKTyallb-
HOCTH HCCJIEJOBAHMS COCTOSIHHUS 3aKO-
HO/IaTeIIbCTBA, KOTOPOE PETYINPYET BO-
MIPOCHI HCTIOIB30BaHUS ceTH MHTepHeT,
a Tak)Xe, COOTBETCTBEHHO, €T0 yCOBEP-
IIEHCTBOBAHHUE CBSI3aHBI C HECKOJBKU-
Mu 0a30BbIMH (PaKTOpAaMU: BO-IIEPBbIX,
5TO (hOPMUPOBAHUE HOBOTO YPOBHS HH-
(dbopmarronHoro obecrnedeHus oO1Ie-
CTBA Ha OCHOBE ITOCTOSIHHO Pa3BHMBAIO-
IMXCS UH(YOPMAIIMOHHBIX TEXHOJIOTHA,
41O TpebyeT YCOBEPIICHCTBOBAHUSA
NIPABOBOTO PETYIHPOBAHUS ITOTO TMPO-
mmecca M COOTBETCTBEHHOH 3aKOHOZa-

TEeNbHOU 0a3bl; BO-BTOPBIX, TAKOW HH-
dbopmanronubiii  (eHOMEH, KaK CeTh
VIHTEpHET, C TOYKH 3PEHHS KPUMHUHO-
JIOTHH MOXET HUMETh [BOHCTBEHHBII
XapakTep BIHUSHUS Ha NPECTYIHOCTB:
C OJJHOU CTOPOHBI, BHICTYIAeT HEraTHB-
HBIM (akTopoM (KHOEpHpecTyIHOCTD,
pacnupocTpaHeHHEe JEeTCKOW MOpHOTrpa-
¢uu u T. 1.), a ¢ APYrod — MO3BOJISIET
MOBBICUTh YPOBEHb IPEAYNPEKACHUS
MIPECTYIUICHUH MOCPEACTBOM IPABOBO-
ro BOCIUTAHMS HACEICHHUS.

I[To muenmio A.A. IlpucskHioxa,
BCEMHUpHAs KOMIIbIOTEpHasi ceTh IH-
TepHeT B Havane XXI cTonmerus nocre-
MEHHO MPEBPaTUIACh M3 YHCTO TEXHO-
JIOTHYECKOTO SIBJICHHUS B OOIIECTBEHHO-
MIOJIMTHYECKOE, KOTOpPOE OIpelesieT
pa3BUTHE COBPEMEHHBIX CXEM rocyaap-
CTBEHHOI'O YyINpaBiceHHs. Brepsbie 3a
BCIO MCTOPHUIO Pa3BUTHUS YEJIOBEYECTBA
I'PAaHUIBl TOCYIapCTBEHHOIO BMella-
TEJIbCTBA B OOIIECTBECHHbBIC OTHOLICHHS
00yCIIOBIIEHBI ~ OOBEKTUBHBIMH  TEX-
HUYCCKUMHU 3aKOHAMH U 3aKOHOMEp-
HOCTSIMH  Pa3BHTHS  KOMIIBIOTEPHBIX
KOMMYHHKAIii u HHOOPMAaIHOHHBIX
texHonoruif. C y4eToM COBPEMEHHBIX
MHPOBBIX JIOCTHKCHUN B 00JIaCTH OPH-
nudeckoro npouecca A.A. IlpucsokHiok
000CHOBBIBAET LIE€JIECO0OPA3HOCTh BHE-
CEHHUsl COOTBETCTBYIOLIMX H3MCHEHMMH
B IpOIIECCYalbHOE 3aKOHOIATEIbCTBO

VYKpauHBl C LEIBI0 TPEI0CTABICHUS
BO3MOXXHOCTH CYABSIM U IPYTUM ydacT-
HHUKaM IIpOLeCCa UCIOIb30BaTh pecyp-
cbl cetn VIHTEpHET IpH pacCMOTPEHHUH
CyIeOHBIX JIeJI, B TOM YHCIIe Uisi 0OHa-
pPOJOBAaHUA CyIeOHBIX PEIICHUI B CETH
WHuTepHer, cbopa M NperoCTaBICHUs
HEOOXOJMMBIX JJOKa3aTeJIbCTB 10 /eIy,
YBEJIOMJIEHHS 110 3JIEKTPOHHON MOYTe
YYaCTHHKOB IIpoliecca O jaare cyneo-
HBIX ciaymaHui [1, c. 15-16].

C.B. boraueB yka3bIBaeT, 4TO Ipa-
BOBO€ OOpa3oBaHME HaceJIeHus 000-
CHOBAaHO MpPEXJE BCEro KakK BaXXHOE
HAllpaBJICHUE, COCTABIISIOLIAs TLOCY-
JIApCTBEHHON IIPaBOBOI MOJIUTUKH, HA-
MpaBJICHHON Ha peann3aiuio u 3aiuTy
IpaB M CBOOOJ YeJIOBEKA M IpakIaHM-
Ha. [To MHeHHIO aBTOpa, HEOOXOIUMO
MOATOTOBUTH HALlHOHAJIBHYIO IIPOrpaM-
My MH(QOPMATU3ALNUN CUCTEMBI IPaBO-
BOr0 00pa3oBaHUsl HACENIEHUS M €ro
CTPYKTYPHBIX KOMIIOHEHTOB — Yyu4eb-
HBIX 3aBEJICHUN, a HA €€ OCHOBE — IIe-
JIEBBIX MPOrpaMM HH(GOpMATH3ALUH H
MEXaHU3MOB MX PEaH3aliH C YIeTOM
Hay4YHBIX, WH()OPMAIIMOHHBIX U y4el-
HO-00pa30BaTeIbHBIX BO3MOXKHOCTEH
YUPEKIEHUH TMPaBOBOTO OOpa30BaHUS
[2, c. 14-16].

Heanr mccaenoBaHus — U3ydeHHE
COCTOSIHUSI 3aKOHOJATEIbCTBA IO BO-
IpocaM HCIONb30BaHUs ceTu HHTep-
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HET JUIS IIPeAYNPEKACHUS MPECTYITHO-
CTH B YKpaumHe U pa3paboTKe mpeasio-
JKEHUH 110 eT0 YCOBEPIICHCTBOBAHUIO.

H3i0xeHnEe OCHOBHOIO MaTepH-
aja. HeoOxogumMo OTMETUTH, YTO 3a-
KOHO/aTeNnbHasg 0Oasza 1o mnpodiemMam
UCIOJb30BaHUs ceTH VIHTepHeT s
MPEAOTBPAIEHUSI IPECTYMHOCTH B
VYKkpanHe He COAEPKUT OTIACIBHBIX CIIe-
[AaTN3UPOBAHHBIX 3aKOHOAATEIBHBIX
aKkToB, a (opMupyeTCcs HAa OCHOBE Tpa-
BOBBIX HOPM, DPEryIHPYIOIIUX OO0IIHe
IpOoOJIEMBI IPECTYIHOCTH, CBA3aHHOH €
UCIOJIb30BaHNEM KOMIBIOTEPOB U CETH
WNuTtepHet. B yacTHOCTH, B OJOXKEHUIX
KoHBeHIMH 0 KHOEPIIPECTYTHOCTH, pa-
THUQULIUPOBAHHOW COOTBETCTBYIOLINM
3akoHOM YkpauHbel «O paruduxanun
KonBennum o kubeprnpecTymHOCTH
[3] (mamee — KouBennmsi), yka3pBaeTcs
Ha TIIepBOOYEpPETHON HEOOXOIMMOCTH
COBMECTHOM NIpPaBOBOM MOJUTUKH, Ha-
MpaBJIeHHON Ha 3amHTy 00IIecTBa OT
KHOepIIpecTyTHOCTH myTeM (opMmu-
pPOBaHMS COOTBETCTBYIOLIETO 3aKOHO-
JIaTeNIbCTBA U YKPEIUIEHUS MEeXyHa-
poanoro corpyaHuuectBa. B KonBeH-
LIUU YKa3bIBACTCS, YTO B COBPEMEHHOM
MHUpPE MPOUCXOJAT KapJWHAJIbHBIC W3-
MCHEHUS, BBI3BAaHHBIC MEPEXOIOM Ha
nUu(GpOBbIE TEXHOJIOIHMH, KOHBEPICH-
nueit um mnobanu3amueil KOMIBIOTEP-
HBIX CETeH, KOTopas IpOOJIKACTCS.
Bmecte ¢ TeM KOMIBIOTEpHBIE CETH
WU DJIGKTPOHHAsT WHPOPMANHS MOXKET
TAK)Ke HCIOJIB30BAThCS ISl OCYILIECT-
BJICHUS YTOJIOBHBIX IPAaBOHAPYIICHHII.
[osTtomy 3dpdexruBHas Gopprda ¢ Ku-
OepIpecTyHOCThIO TpeOyeT OBICTPOTro
u 3hdexTuBHO (HYHKIHOHUPYIOIIETO
MEXIyHapOJIHOTO COTPYIHHYECTBA B
stux Bompocax. IIpu stom B Konsen-
LUU  KIACCH(PHUUHUPYIOTCS IMpaBOHAPY-
IICHUS, CBSI3aHHBIE C KOMIIBIOTEPAMH,
MO/I/IeTIKA, CBSI3aHHAS
C KOMIBIOTEpaMH; MOIIEHHHYECTBO,

B YaCTHOCTH:

CBA3aHHOE C KOMIIBIOTE€pPaMH; IPaBO-
HapyIlIeHUs, CBSA3aHHbIE C JIETCKOW
nopHorpaduei; IIpaBOHAPYIICHHUS,
CBS3aHHbBIC C HApyIIEHHEM aBTOPCKHUX
U CMEXHBIX IPaB.

CornacHo cT. 7 3akoHa YKpauHbI
«O0 ocHOBax HallMOHAJIBHOW Oe3omac-
HOCTH YKpauHbI» [4] Ha COBpEeMEHHOM
JTane OCHOBHBIMU PEaJbHBIMU M IIO-
TEHUUAIbHBIMU yTPO3aMH HAI[MOHAJb-
HOM Ge30omacHOCTU YKpauHbl, CTa0UIIb-
HOCTH B MH(pOpPMAIMOHHOW cdepe sB-
JISIOTCS KOMIIBIOTEPHAs MPECTYMHOCTD

U KOMIOBIOTEpHBIH TeppopusMm. Co-
IJIACHO CT. 8 OCHOBHBIM HalpaBICHUEM
roCyJapCTBEHHOH NOJUTHKH 110 BO-
pocaM HalMOHAJIBHOHW OezomacHocTH
VYkpaunsl B uH(pOpMannoHHol cdepe
SBIISIETCS. COBEPIICHCTBOBAHHE TIOCY-
JIAPCTBCHHOTO DETYIMPOBAHUS Pa3BH-
T MHQOpPMaMOHHON cdepbl myTem
CO3/aHUS HOPMATHBHO-NPABOBBIX U
SKOHOMHYECKHX  MPEANOCHUIOK IS
pa3BUTHS HAIMOHAIBHON HH(pOpPMAIH-
OHHOM HMH(}PACTPYKTYpbl M PECypCOB,
BHEJPEHUE HOBEHIIMX TEXHOJIOIMH B
3TOM cdepe, a TaKKe aKTHUBHOE IPUBJIe-
YEeHHE CPEJICTB MAacCOBOM MHpOpMALNU
K IPEAOTBPALICHUIO U IPOTHBOACH-
CTBUIO KOPPYIMIHH, 3JI0yINOTPEOICHUIO
CIIy’KEOHBIM  IOJIOKCHHEM, JPyTUM
SIBIICHUSIM, KOTOPBIC YIPOXKAIOT HALKO-
HaJIbHOHN 0€30MacHOCTH YKpPaWHEI.

Cornacuo cr. 10 3akona «O6 wH-
dbopmamuu» [5] mo comepKaHUIO HH-
(dbopmanust IENUTCS Ha CIEAyIOIIue
BUIBI: HHpopManus o (U3HIECKOM
nuie; uHGOpMalnus CIPaBOYHO-IHIU-
KJIOTIEJUYECKOT0 Xapakrepa; HHpopma-
IIUSl O COCTOSIHUU OKPY’KAIOLIeH Cpe/ibl
(pxonoruueckass uHbOPMALMS); HH-
dbopmarus o ToBape (pabote, ycuyre);
Hay4YHO-TEXHUYeCcKass  HH(pOpManus;
HaJI0roBas HHGOpMaIKs; IPABOBasi HH-
dhopmamus; cratncTudeckas HHpopma-
LUsl; COLMONOTHYecKas HH(pOpMaLus;
npyrue Buabl nHpopmaruu. CoriiacHo
ct. 17 npaBoBas uHpopManus — aoobIe
CBEICHMS O IIpaBe, €ro CHCTeMe, HC-
TOYHUKAX, pPeaM3alluu, IOPUIHUECKHE
(akThl, NPABOOTHOLICHUS, IPABOMO-
psAnoK, uHOpMaLus O MpaBOHApyIIe-
HUSX ¥ 00pb0Oe ¢ HUMU, UX TPOdUIIAK-
THKE W T. 1. McTOYHMKaMHu MPaBOBOM
uHpopmaruu sBisitoress KoHcTuTynus
VYKkpauHbl, Ipyrue 3aKOHOJIATCIbHBIC U
MOJ[3aKOHHBIE HOPMAaTHBHO-TIPABOBBIC
aKThI, MEXKIyHAPOIHbIC JOTOBOPA U CO-
[JIAIICHHUS, HOPMbBI M MPHHIIMIIBI MEX-
IYHapoOJIHOTO IpaBa, a TaKXKe HEHOp-
MaTHBHbBIC ITIPAaBOBBIE aKThI, cooOIe-
HUSl CPEJICTB MaccoBOil MH(pOpMaIuH,
myOJIMYHBIE BBICTYIUICHHUS, IPyTrHe HC-
TOYHUKU HMH(OPMAIMU IO TPABOBBIM
Bornpocam. C neinbio obecredeHus Jo-
CTylla K 3aKOHOJATEJIbHBIM M JPYyTHM
HOPMAaTHBHBIM aKTaM (U3HYECKUM U
IOPUAMYECKUM  JIMI[AM  TOCYIapCTBO
obecreunBaeT OPUIHATHHOE H3aHHE
9THX aKTOB MAaCCOBBIMH THpaXKaMu
B Kpardyailide CpOKH IOCIe HUX MpH-
HSTHS.
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CornacHo cT. 5 3akoHa YKpauHbI
«O Hanunonanpaoi nmporpamme uHpop-
maTu3anuu» [6] rmaBHoM nenbo Hamu-
OHAJILHOM mporpaMMmbl MH(pOpMAaTH3a-
LUU SBIISIETCS CO37aHME HEOOXOIMMBIX
YCIIOBUH AJisi 00ecreYeHHs TpaKiaH H
obmiecTBa CBOEBPEMEHHOH, TOCTOBEP-
HOH W TONHOH WHpoOpManued myTem
MIUPOKOTO HCIIOIB30BaHUS HH(]OpMa-
OHMOHHBIX TEXHOJOTHH, 00ecredeHus
nH(OPMAIIMOHHON 0e30macHoCTH TO-
cynapctBa. IIporpamma HampaBieHa
Ha peLICHHE CIECIYIOIUX OCHOBHBIX
3a1a4: GOpPMHpPOBAHHE NPABOBBIX, Op-
raHU3alUOHHBIX, HAy4YHO-TEXHHUYE-
CKHMX, DKOHOMHYECKHX, (PMHAHCOBBIX,
METOJMYECKUX M TYMaHUTAPHBIX HPe-
MOCBIJIOK Pa3BUTHUS MHPOpPMATU3ALNY;
MIPUMEHEHHE U Pa3BUTHE COBPEMEHHBIX
“H(OPMAIMOHHBIX TEXHOJIOTUH B CO-
OTBETCTBYIOIINX cdepax OOIIeCTBeH-
HOHW XW3HH YKpawHbl; (GopMUpOBaHHE
CHCTEMBI HAIlMOHAIBHBIX HMH(pOpPMAIIH-
OHHBIX PECYPCOB; CO3JJaH1e 00LIerocy-
JapCTBEHHOH ceTH MH(MOPMALMOHHOTO
obecrieueHHsl HayKu, o00Opa3oBaHUs,
KYJIBTYpPBI, 3APAaBOOXPAaHEHUS U T. IL.;
co3/1aHue OOIIErocyIapCTBEHHBIX CH-
cTeM MHPOPMaIMOHHO-aHAIUTHYECKON
TOANEPKKH JACSITEIBHOCTH Tocyaap-
CTBEHHBIX OPTaHOB M OPraHOB MECTHO-
TO CaMOYTIPABIICHHUS.

B 3akone Ykpaunasr «O Konnenmun
HanmonaneHol iporpammser nH(pOpMa-
TH3anun» [7] yka3sIBaeTcs, 9YTO MepBO-
oyepeHble IPUOPUTETHI 110 MH(pOpMa-
THU3aLMU NPEJIOCTABISAIOTCS CO3AAHUIO
HOPMaTHBHO-TIPaBOBOW 0a3bl HH)OP-
MaTH3alU¥, BKJIKOYAs CUCTEMY 3allu-
Thl aBTOPCKHUX IPaB M JUYHOI MHPOP-
Maluu; pa3paboTKe HallMOHAIbHBIX
CTaHAAapTOB B 00JacTH MHpOpMaTh3a-
nuv; (GOpMHUPOBAHHUIO TEIEKOMMYHH-
KallMOHHOW HHQPACTPYKTYpPHI, IPEKIC
BCEro ONTHUMM3ALUU JEHCTBYyIOIIEH
CeTH MarucTpajeil rnepenadn JaHHBIX;
CTPOUTENBCTBY HOBBIX COBPEMEHHBIX
KaHAJIOB, BKJIFOYasi BOJIOKOHHO-ONITHYE-
CKHME M CIIyTHUKOBBIE CHUCTEMbI CBS3H;
(OpPMHUPOBAHUIO KOMIIBIOTEPHOH ceTn
o0Opa3oBaHMsl, HAyKH WU KYJIBTYPbl Kak
4acTu 001eMupoBoil cetu VHTEpHET.

Vkazom Ilpesupenta  Ykpaunsl
«O Mepax mo pa3BUTHIO HAITMOHAIBHOU
COCTaBIAIOIIEH II00anbHON HH(pOPMa-
HOHHOUM ceTn MHTepHET M obecmede-
HHUIO MIMPOKOTO JOCTyIa K ATOW CeTH
B YkpauHe» [8] ompexneneHo, 4To pas-
BUTHE HAllMOHAJIBHON COCTaBIISIOLIEH
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m100abHOW  MH(GOPMAIIMOHHONH CEeTH
WuTepHer, obecrieyeHne MHUPOKOTO J10-
CTyIla K 3TOH CEeTH I'pa)kiaH ¥ IOpUIH-
YECKUX JUI[ BceX POpM COOCTBEHHOCTH
B YKpauHe, Hajjexaliee MpeicraBie-
HUE HAUMOHAIBHBIX HMH(POPMALNOH-
HBIX PECypCOB, a TakKe oOecredeHue
KOHCTUTYIIMOHHBIX MpaB Tpa)<JaH Ha
HH(POPMAINIO, TOCTPOSHNE OTKPBITOTO
JIEMOKpPAaTHYECKOTO 00IecTBa, pa3BH-
THE TPEANPUHUMATEIBCTBA SIBISCTCS
OJIHUM W3 HPHOPUTETHBIX HalpasJe-
HHMH TOCYIapCTBEHHOM MOJUTUKU B
chepe nudopmaruzanuu.

B cBsi3M ¢ 3TMM OCHOBHBIMH 3aja-
YaMH 10 Pa3BUTHIO HALIMOHAJIBHOM CcO-
craBisolei cetu MuaTepHeT u obecrie-
YEHUIO MIUPOKOTO JOCTYyTa K 3TOU CeTH
B YKpauHe SIBJISIFOTCS TaKue:

— CO3JaHUE B Kpardailllue CPOKHU
HaJ[JIe)KAIIUX SKOHOMHYECKHX, MpaBo-
BBIX, TEXHHYCCKUX H JAPYTHUX YCIOBHIA
JUIsT 0OecCIiedeHus] IMHPOKOTO JOCTYIIa
rpakaaH, y4yeOHbBIX 3aBeJICHU, Hayd-
HBIX W JAPYTUX YYpeXJACHUH U opra-
HHM3aUi BceX (OpM COOCTBEHHOCTH,
OpraHOB TOCYIAapCTBEHHOH BIAacCTH H
OpraHOB MECTHOI'O CaMOYINpAaBJICHHUS,
CyOBEKTOB TPEANPUHUMATEIBCKON Je-
SITEILHOCTH K ceTH VIHTepHeT;

— pacIIMpeHne U COBEPIICHCTBOBA-
HUE MPEIOCTaBICHUS B ceTH MHTEepHET
OOBEKTUBHONW THOJIUTUYECKONH, DKOHO-
MHUYECKOH, NMPaBOBOM, IKOJIOTUYECKOMH,
Hay4YHO-TEXHHUYECKOH, KyJIBTypHOMR
U WHOU wmHpopManmu 00 YkpawHe, B
YaCTHOCTU TOH, 4TO (hopMmMupyeTcs B
opraHax TrOCYJapCTBEHHOHl BJIacTH H
opraHax MECTHOTO CaMOYINpAaBJICHHUS,
y4eOHBIX 3aBEJCHHIX, HAY4YHBIX Y4-
PEeXIEHUAX U OpPTaHU3ALHUAX, apXUBaX,
a TakyKe OMOIMOTEeKaxX, My3esiX, IPYrux
YUPEXKICHUSIX KYJIbTYpPbI; paCIIUpPCHHE
BO3MOXHOCTEH I TOoCTyma B ycCTa-
HOBJICHHOM TMOPSIIKE K JAPYTUM Hallu-
OHAJIBHBIM HH()OPMALMOHHBIM pPeCyp-
caM; TIOCTOSTHHOE COBEpIICHCTBOBAaHHE
CIOCOOOB MpPEACTABICHUS TaKOH HH-
dbopmanyu;

— obecrie4yeHre KOHCTUTYIIMOHHBIX
IpaB 4eJOBEeKa M IPaKIaHMHA Ha CBO-
0oaHbBII cOOp, XpaHEeHHE, UCIIOIb30Ba-
HUE U pacnpocTpaHeHue nHPOopMaIuH,
cBOOOAYy MBICIM W CIIOBAa, CBOOOIHOE
BBIPAKCHHE CBOMX B3IVISAOB M yOeK-
JIICHUI;

— obecnedeHne ToCyIapCTBEHHOM
MOJJICPKKH  Pa3BUTHS  UHPPACTPYK-
Typbl TpenocTaBiCHUs HWHpOpPMAIH-

OHHBIX YCIYyr 4epe3 ceTb MHTepHer;
CO3aHHME YCIOBUH U1  pa3BUTHA
MPEeINPUHUMATENIBCKON  1eITeIbHOCTH
U KOHKYPEHLHMH B 00JIACTH HMCIOJIB30-
BaHUs KaHAJIOB OSJIEKTPOHHOW CBS3H,
CO3aHUuE BO3MOXKHOCTEH Uil YHOB-
JIETBOPEHUSI HA JIBIOTHBIX YCIOBHSIX
MoTpeOHOCTEH B yKa3aHHBIX yCIyrax
Y4eOHBIX 3aBEICHHMH, HayUYHBIX YUIPEK-
JIEHUH M OpraHu3anui, 00IIeCTBEHHBIX
OpraHM3alnui, a TakkKe OMOINOTEK, My-
3eeB, APYTUX YUPEKICHUH KyJIbTYypHI,
YUPEXKJICHUI OXPAHbI 3J0POBbS, BKIIO-
Yasi PacIloJIOKEHHBIX B CEJIbCKOM MeCT-
HOCTH;

— pa3BUTHE M BHEAPEHHUE COBpe-
MEHHBIX KOMIIBIOTEPHBIX HH(pOpMaIH-
OHHBIX TEXHOJOTHH B CHCTEME TOCy-
apCTBEHHOTO yIpPAaBICHHS, (QUHAH-
COBOM cdepe, MpeanpUHUMATEIHCKON
NeSITeNbHOCTH, O00Opa3oBaHMs, Mpeno-
CTaBJICHHUS] MEIUIIMHCKOH M TPaBOBOM
TTOMOIIN 1 JPYTUX cdepax;

— pelieHue 3a7a4 1o 00ecrneyeHuo
nH(}OPMAILIMOHHOM 6€30M1aCHOCTH rocy-
JlapCTBa, HEIOMYLIEHHE PAcIIpOCTpaHe-
HUs MHQOPMALMU, pPACHPOCTPaHEHHE
KOTOPOI1 3alpeiieHo B COOTBETCTBUU C
3aKOHO/IaTEJILCTBOM;

— COBEpPIICHCTBOBAHHE IPABOBOTO
perymupoBaHUs JAEATEIBHOCTH CyOB-
eKTOB HMH(pOPMAI[MOHHBIX OTHOLICHHIA,
MIPON3BOICTBA, UCIIOJIb30BAHUS, PACIIPO-
CTPaHEHHsT M XpaHEHHsS JIEKTPOHHOI
nH(GOPMAIIIOHHOW MPOAYKINH, 3aIIUThI
IIPaB Ha MHTEIUIEKTYaJIbHYI0 COOCTBEH-
HOCTb; YCHJICHHE OTBETCTBEHHOCTH 32
HapyLIEeHHEe YCTAHOBJIECHHOIO IOpsaKa
JIOCTyNa K 3JIEKTPOHHBIM HMH(opManu-
OHHBIM pecypcam Bcex GpopMm coOCTBEH-
HOCTH 3a YMBIIUIEHHOE paclpocTpaHe-
HUE KOMIIBIOTEPHBIX BUPYCOB.

Heo6xoammo 0OTMETHTB, YTO coTyIac-
Ho YK Vkpawnns! [9] k mpecTymieHnsIM
B c(hepe HCIIOIB30BAHUS IEKTOPOHHO-
BBIYUCITUTEIBHBIX MAlIMH (KOMITBIOTE-
pOB), CHCTEM, KOMIBIOTEPHBIX CeTeil
U CEeTeH 3IEeKTPOCBA3H OTHOCATCA Clie-
nyromue cratbu: cT. 361 «Hecankuuo-
HUPOBAaHHOE BMEIIATEILCTBO B padoTy
9JIEKTPOHHO-BBIYUCIIUTEIbHBIX MalIMH
(KOMIIBIOTEPOB), ABTOMAaTH3UPOBAH-
HBIX CHCTEM, KOMIIBIOTEPHBIX CeTei
WU CeTeH 3JIeKTPOoCBA3m»; CcT. 361-1
«Co3tane ¢ IeNbl0 HCIOIb30BaHMS,
pacmpocTpaHeHHs WJIH CcOBITa Bpen-
HBIX TPOTPAaMMHBIX WJIM TEXHHYECKUX
CPEACTB, a TAK)Ke UX PacCIpOCTPaHCHHE
WM cObITY; cT. 361-2 «Hecankuunonu-
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POBaHHBII COBIT WIIM PACIIPOCTPAHCHHE
nH(GOPMAIMK ¢ OTPAHMYEHHBIM J0CTY-
[IOM, KOTOpas XPaHUTCS B DIIEKTPOH-
HO-BBIYHMCIUTENIBHBIX (KOMIIBIOTEPAX),
ABTOMATH3UPOBAHHBIX CHCTEMaX, KOM-
NBIOTEPHBIX CETAX HJIM Ha HOCHUTENAX
Ttakoit uHpopmanuu»; crT. 362 «He-
CaHKIIMOHUPOBAHHBIE ACHCTBUA C WH-
(opmarnueit, kotopast o6padarsiBaeTCst
B DJICKTPOHHO-BBIYUCITUTEIBHBIX Ma-
muHaxX (KOMIBIOTEpax), aBTOMAaTH3H-
POBAaHHBIX CHCTEMax, KOMIIBIOTEPHBIX
CeTsAX WIM XPAHUTCSH Ha HOCHUTENSIX
Takoil wMHQpOpMAIMK, COBEPIICHHbIC
JIUIIOM, KOTOPO€ MMEET MPaBo J0CTyma
K Heil»; cT. 363 «Hapymenue nmpaBun
9KCIUTyaTalluyd  3JIEKTPOHHO-BBIYHCIIH-
TEIbHBIX MAaIlUH (KOMIIBIOTEPOB), aB-
TOMAaTH3UPOBAHHBIX CHUCTEM, KOMIIBIO-
TEPHBIX CETEH WM CeTeH MIEKTPOCBA3U
WJIU TIOPSIIKA WITH TIPaBWIT 3aIUTHl HH-
¢dopmamnuu, xKotopas B HUX oOpabdarkI-
BaeTcs»; cT. 363-1 «IIpensTcTBOBaHME
paboTe 3IEKTPOHHO-BBIUHUCIUTEIbHBIX
MaliMH (KOMIIBIOTEPOB), aBTOMAaTH3H-
POBAaHHBIX CHCTEM, KOMIIBIOTEPHBIX
ceTed MJIM CeTel BIEKTPOCBA3HU MyTeM
MaccOBOI'0 pacrpocTpaHeHus cooluie-
HUH DIIEKTPOCBAZNY.

Hcxonsa U3 BO3MOXKHOCTEH ceTH
WHTepHeT, OH MOXET OBITh OJHUM U3
OCHOBHBIX CPEJCTB IPaBOBOIO BOC-
MUTAaHUS HAceJIeHUs, OCOOCHHO TOJ-
poctkoB. Ceroans HMHTepHer — 3To
mio0anbHas ~ MHOTOQYHKIIMOHAIbHAS
nH(pOpPMaIMOHHAS Hoctyn k
JIGKTPOHHBIM JIaHHBIM, B TOM 4YHCIIE
U TIPABOBBIM, SIBISETCS OTKPBITBIM IS
BCEX KAaTeropuil rpaxkjaH, HE3aBHCH-
MO OT BO3pacTa, TOCYIapCTBEHHBIX
IPaHUl, HalIWOHAJIBHOCTH, Tmpodec-
cuu. HMHpOpManMOHHBIE TEXHOJOTHH
OKa3bIBAIOT 3HAYUTENILHOE BIUSHHE
Ha (OpMHpOBAHME MPABOCO3ZHAHUS U
MPaBOBOH KyIbTyphI HoApocTKOB. CeTh
NHQOPMAIMOHHBIX TEXHOJOTHH  aK-
THBHO pa3BMBAETCS, HANPaBICHUS ee
UCIOJB30BaHUS pacmupsioTes. B yc-
JIOBUSIX TOTaJbHON HH(pOpMaTH3ALUK
peOEHOK IepecTaeT CaMOCTOSTEIbHO
nymatb. CpeactBa mMaccoBoil mHQOp-
MalUy BCErja 4eMy-TO y4aT, TOJbKO
BO3HUKAET BOIIPOC KacaTelbHO TOTO,
yeMy KOHKPETHO OHH ydar. Paznuunele
y4eOHbIe, pa3BICKaTEIbHBIE MPOTpaM-
MBIl CIIOCOOCTBYIOT DPa3BUTHIO JeTel
(oBaseHne S3BIKOM, MHPOBOCIPHSI-
THE U Jp.), y4aT UX CaMOKOHTPOIIO,
yBaxKeHHIO K cebe u apyrum. B cpene

CCTh.



LIKOJIbHUKOB CTapIIMX KJIaCcCOB OCHOB-
HBIMHU UH(GOPMAIIMOHHBIMU PECYpPCaMH,
peryaupyomuMu GOpMHPOBAHUE MHE-
HHUI U BKYCOB, CTaHOBSITCS >KypHAllbl,
pa3BiekaTeabHOE TeneBuaeHue u MH-
tepHeT. CpeacTBa MacCOBOM KOMMYHH-
KaIli¥ CIIOCOOCTBYIOT CO3JaHMIO INKa-
JIBI IIEHHOCTEH y MOJIOABIX TpakIaH U
y obmectBa B 1eiaoM. Takum obpasom,
COBpPEMEHHBIH MHUp, TO €CTh IPEJICTaB-
JIEHWe O HEeM, B 3HAUHWTEIbHON CcTere-
HA (QOPMHUPYIOT CpEICTBa MacCOBOM
KOMMYHMKAILIMM, KOTOpPbIE OKa3bIBAIOT
CYLIECTBEHHOE BIIMSIHUE Ha MOAPOCT-
KOB U uUX co3HaHue. [loaTomy mpaBo-
BO€ HH(DOPMHUPOBAHKE [1OIPACTAIOIICTO
MOKOJICHUSI 4Yepe3 CpeIcTBa MacCOBOM
KOMMYHHKAIINHU SBISETCS BA)XHBIM Ha-
npaBiieHueM GOPMHUPOBAHUS UX MTPABO-
BOU KynbTyphl. sl yCUIEHUS UX BIIU-
STHUSI Ha TaHHBIH MTPOIIeCcC HEOOXOIUMO
AKTHBU3MPOBATH MOMYJISPU3ANNIO TIpa-
BOBBIX 3HAaHWW pa3IMIHBIMH KaHaja-
MH CpEACTB MaccoBOW HH(pOpMAaINH,
a TakXxe MocpencTBoM cetu MHTepHeT
[10, c. 291-293].

BriBoabl. Ha ocHOBaHUMM BbILIEU3-
JI0)KEHHOTO MOXXHO C/IeJIaTh BBIBOJ, YTO
3aKOHO/IATENILCTBO YKPaAWHBI MO BOMIPO-
caM MpeayNpekIeHNs MPECTYIHOCTH C
HCIIONb30BaHuEM ceTH VIHTepHeT Haxo-
nutcst Ha craguu popmuposBanus. Cy-
[IECTBYIONINE 3aKOHOMATEIbHBIE aKThI
HMEIOT IPAaBOBBIE HOPMBI, KOTOPBIE B
OoJbIIeH CTENEHN PEeTYIUPYIOT 00IIHe
BOIIPOCHl  (PYHKIIMOHMPOBAHUS CETH
WHuTepHer, a Takxe npoOiemMbl Tak Ha-
3BIBAEMOM KHOEPIIPECTYMHOCTH.

[To HamemMy MHEHHUIO, 11 yCOBEp-
LICHCTBOBAHUSl 3aKOHOJATEIbCTBA B
9TOM BOIPOCE 1e1eCO00Pa3HO MPUHSTD
3akoH Ykpaunsl «/cmonb30BaHne CeTH
WHTepHeT M1 mpenynpexaeHus mpe-
CTYIMHOCTH», KOTOPBIH OBI perynupo-
BaJl TIPOBEIEHHE NPO(IIAKTHIECKON
paboTBl C pa3IMYHBIMU BO3PACTHBIMH
U CONHAJBHBIMH TpyHIaMy Hacele-
Husg. Taxke HeoOXOIMMO BHECEHHE
JIONOJHEHUN K cT. 8 3akoHa YKpauHbI
«0O06 ocHOBax HalMOHAJIBHOI Oe3omac-
HOCTH YKpauHbD» KacaTelbHO AaKTHUB-
HOTO MPUBJICUYCHUSI CPEJICTB MACCOBOM
undopmaiuu, a Takxke cetu MHTEpHET
7Sl IPeRYNpexACHUST MPECTyNHOCTH,
KOppYNIUH, 3JI0ynoTpebiaeHus ciy-
JKEOHBIM TOJIOKEHHEM, IPYTHX SBIe-
HUW, KOTOPBIE YTPOXKAIOT HAI[MOHAIb-
HOM Oe3omacHOCTH YKpawHBI, U IS
MIPOTHBOJCHCTBHSI FIM.
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OTAEJBHBIE ACHEKTBI ONPEJEJEHUS CYIOM OCHOBAHMIA
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Kuepckoro HaloHabHOTO yHUBEpcuTeTa MMeHu Tapaca llleBueHko
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Summary

The paper deals with the grounds of proof restricting civil capacity of a natural person in civil proceedings. In particular, current
legislation, litigation in civil matters, as well as scientific points of view is analyzed. It is that the existing substantiated procedural
order restricting capacity of natural person by the court does not often correspond to the grounds which are necessary to resolve
the issue. The correct determination of the presence or absence of the grounds for changing the scope of legal capacity, is of great
importance because it allows the court not only effectively to protect the interests of other people, public interests from infringement
of by a person legal, moral and other standards of conduct, but also to protect the very person from unlawful unjustified restriction of
the scope of his/her capacity.
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AHHOTanMs

B crarbe aHanmm3mpyroTcs 0COOCHHOCTH OCHOBAHWH JTOKa3bIBAHUS OTPAHWUYCHHUN TPAKTAHCKOU JIEECTIOCOOHOCTH (hU3UIECKOTO
JIUIA B TPaXKIAHCKOM CYIOMPOM3BOJACTBE. B 4acTHOCTH, aHANMM3UPYyeTCsl NEHCTBYIOIIee 3aKOHOIATEILCTBO, Cy/IeOHas TIPaKTHKa 110
TPaXIAHCKUM JIellaM, a TaK)Ke pa3iNuHble HaydHble TOYKH 3peHus. OO0CHOBAHO, YTO CYIIECTBYIOUIMN MPOLECCYalbHBIA MOPSIIOK
OTPAaHUYCHHUS A€ECIOCOOHOCTH (PU3NUECKUX JIHIL CYOM 3a9aCTyI0 HE COOTBETCTBYET HOPMaM, HEOOXOMMBIM JIJISI PEIICHUST JAHHOTO
Borpoca. [IpaBuibHOE ONpene/ieHne HATUYUS MM OTCYTCTBHSI OCHOBAHUU JUIs M3MEHEHUs] 00beMa JeeCnOCOOHOCTH JIHIa UMEeeT
OIIpe/IeNICHHOE 3HAUCHHNE, IIOCKOJIBKY MO3BOJISIET CYy HE TOJBKO d((PEKTUBHO 3alIUTHTh UHTEPECH! APYTHX JIUII, OOIECTBEHHBIC HH-
TEpEeChl OT HAPYIICHWSI JIUIIOM MPABOBBIX, MOPATBHBIX M JIPYTUX HOPM MOBEICHHSI, NTHOPUPOBAHUS OOIIECTBEHHBIX M IMYHBIX WHTE-

PECOB, HO U 3AIIUTUTL CaMO JIMIIO OT IPOTUBOIIPABHOI'O 06e30CHOBATEIHHOTO CYXKE€HUA o0beMa ero JIeeCIIOCOOHOCTH.
KioueBble cjioBa: I[CCCHOCO6HOCTB, OrpaHU4C€HHas Z[eeCHOCOGHOCTL, TIICUXHUYECKOC paCCTpOﬁCTBO, OKCIIEpTH3a.

l IocTaHOBKa npoodjembl. Ha-
TUYUe JeecrnoCOOHOCTH TO-

3BOJISICT JIMIy B IIOJHOW Mepe pea-
NA30BBIBaTE ce0s B OJKHU3HHU, JIHYHO
y4acTBOBaTh B OCYIIECTBICHUH CBOUX
IPOXKAAHCKUX IIpaB U 0O0S3aHHOCTEH,
YIOBICTBOPATh CBOM HOTPEOHOCTH H
nHTepechl. OJHAKO TPaXKJIAHCKYIO Je-
€crocoOHOCTh HMMEET TOJIBKO JIUIIO,
KOTOpO€ OCO3HAaeT 3HaueHHE CBOUX
JNeCTBUI M MOXET PYKOBOJUTH HUMH.
C y4eToM MOCICAHUX H3MCHCHHUU B
TpakJaHCKOM  IIPOIECCyallbHOM  3a-
KOHOZIATeNbCTBE HEOOXOAUMO OCyIIie-
CTBHUTH TITyOOKHMI aHamM3 OCHOBAaHHUH
WHCTHUTYTa OTPAaHUYCHUS TPaXKIAHCKOI
JIeeCOCOOHOCTH U MPEUIOKUTE ITyTH
€ro yCOBEpPILICHCTBOBAHUSI.
CyuiecTBOBaHHE HHCTUTYTa Orpa-
HUYEHHUS JeecrnocoOHoCTH 00yciIoB-
JICHO B IEPBYIO OYepe/b TAaKUMHU IJIO-
OaJIbHBIMHM COLMAJIBHBIMU SIBJICHHUSIMH,
KaK MBbSHCTBO, AJIKOTOJIU3M, HapKoMa-
HUSI, WUTPOMAHMsI, IICUXMUYECKHE pac-
CTpOMCTBA M T.J., a TaKXKe CTpemile-
HHEM 00InecTBa MUHUMH3UPOBATH UX
HeratuBHoe BinusAHMe. K coxkaneHuro,
MHOTOJICTHUH ONBIT OGOpPBOBI C ATUM
OencrtBueM (IIpUMEHEHHE TaKHX Mep,
KaK IPUHYIUTEIbHOE JICYEHUE, 3aIlpeT
MPOAAKU M YNOTPEOJICHHUS CIMPTHBIX

HaIUTKOB, CHIKCHHE MX IPOU3BOJ-
CTBa U MOBBILICHHE CTOMMOCTH, 3alpeT
UrOpHOro  OH3HEca, yCTaHOBJICHHE
YIOJOBHOM OTBETCTBEHHOCTH 3a YIO-
TpeOneHne HapKOTHYECKHX CPEACTB
U T. II.) CBUACTEIBCTBYET O HEAOCTa-
TOYHOCTH TMOCJHEAHUX IS PEIICHHS
yka3aHHBIX mpoOnemam. [losTomy B
LeJSIX TPEIyNPEKISHNAS BO3MOMXHOTO
IIPOTUBOINPABHOTO TOBEACHUS OT/EINb-
HBIX Y4JICHOB OOIIECTBA B CUITY BIMAHUSA
BBIIICYIIOMSHYTBIX HETaTUBHBIX SBJIC-
HUH TOCYIapCTBOM BBEACH CyAeOHBIH
MEXaHHU3M OTPaHUYEHHUs TI'PAXKIaHCKON
J1€€CIOCOOHOCTH.

Cocrosinne wucciaenopanusi. Ot-
JleJbHBIE ACHEeKThl M3MEHEHHs oObema
TPpaKIAHCKOH JeecroCOOHOCTH B pas-
HOE BpeMsI UCCIIEZIOBATIN TaKWe YUCHEIE,
kak E. Il. Annpees, B. B. bnaxees,
C. C. brruxosa, C. H. bparycs, f. I. Be-
6epc, E. M. Bopoxeiikun, B. I1. I'puba-
HoB,JI.E.T'y3p, H.I1. Kypasnes, B. B. Ko-
mapos, JI. I Kysueuoma, H. Il. Kys-
HenoBa, A. I'. ITorrokoB, C. B. Pomos-
ckas, U. B. Ynansuosa, C. 5. ®dypca,
E. M. Xononkosckuit u apyrue. B o xe
BpeMsl CIIelyeT YYHTBIBaTh IOCICIHHE
W3MEHEHHUs, KOTOpbIC OBbLIIM BHECCHBI B
TpaKIAHCKOE M TPaKTAHCKOE IMPOIlec-
CyalbHOE 3aKOHONATENIBCTBO B OTHO-

LIEHUU MHCTUTYTA OTPAHUYEHUS TI'Pax-
naHckoit neecrnocobnoctu. Kpome Toro,
AKTyaJIbHBIMU OCTAIOTCS IO CUX T1Op BO-
IIPOCHI, KOTOpPbIE TPEOYIOT YCOBEPIICH-
CTBOBaHHUS M JaJIbHEHIIEr0 HAy4HOTO
HCCIe0BaHUS B YKpauHe.

VIMeHHO akTyalbHOCTH JTOH MpPO-
0JIEeMaTHKH U OTCYTCTBHE Ha CETOIHSIII-
HUAW J€Hb JIOCTaTOYHO pa3pabOTaHHOM
Hay4YHO-TEOPETHUYECKOH 0asbl, a TaKxke
ocTpas HeoOXOAMMOCTh B pa3pabOTKe
3¢ (PEeKTHBHOTO MEXaHU3Ma M3MEHEHHUs
o0beMa IrpaXK1aHCKOH 1eecrnocoOHOCTH
00yCIIOBWIIM  11e7IeCO00pa3HOCTh  HC-
cJIeJI0OBaHMs JaHHOTO Bompoca. B yact-
HOCTH, LEJbI0 3TOH CTaThbU SBISCTCS
ompeneneHne 0COOCHHOCTEeH JI0Ka3bI-
BaHUsl HAJIWYHS OCHOBAHWH I Orpa-
HAYEHUS TpakIaHCKOH IeecrocoOHo-
CTH JIMIA ¥ UX JIOKa3bIBAHUS B MOPSIIKE
I'PaKJIaHCKOTO CYIONPON3BOACTBA.

H3znoxkenne OCHOBHOIO Mare-
puaga. Kak moxa3piBaeT cyneOHas
[IpaKTHKa, HENOHWMaHUe CYLIHOCTH
OCHOBAaHMU JUIst IPU3HAHUS JIUIA OTpa-
HUYECHHO [I€eCIOCOOHBIM, HEIO0CTa-
TOYHOEC BHHMAaHME OTIEJIBHBIX CyIei
B OIPEIEICHUH HAUICKAIIUX U J0-
CTATOYHBIX JO0Ka3aTeJIbCTB IO TaKUM
JieiaM MPUBOJHUT K TOMY, 4TO HEPEAKH
CIydad, KOTrJa CyJeOHBIMH PeIIeHUSIMI
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OTrpaHUYMBACTCS JI€ECIIOCOOHOCTD JIMIL
TOJIBKO TIOTOMY, YTO MOCJIEIHUE UMEIOT
(usnyeckre HeTOCTaTKU.

Tax, HanpuMep, KaK BUIHO U3 MaTe-
puanoB rpaxkaanckoro gemna Ne 2-0-185
2009 r., KOTOpOoe HAaXOAUJIOCH B MPO-
H3BOJICTBE Kamenen-ITogonsckoro
MEXpaloHHOTO cyna XMEeJIbHUILIKON
obmacty, rp. X. Obuta MpHU3HaHA Orpa-
HUYEHHO JIeeCIIOCOOHOM B CcBsI3H ¢ Du-
3UYECKUM COCTOSTHUEM Ha OCHOBaHHH
TOTO, YTO OHA HE XOIUT M HYXKIAeTCs
B nocTopoHHeM yxoze [1]. Bo3moxHo,
TaKoe PelIeHUE Cy/la MOXKHO ObLIO OBl
OOBSICHUTh TE€M, YTO JULa ¢ (pu3nde-
CKMMHM HEIOCTaTKaMU, 0COOCHHO C He-
CKOJIbKMMH OJIHOBPEMEHHO, JOBOJIBHO
4acTO CTAHOBSTCS JKEPTBaMH OOMaHa,
B pe3y/IbTaTe 4ero OHU MOTYT Hampac-
HO TOTPATUTh COOCTBEHHBIE JEHBIU K
IMOCTaBUTH Ce0sl WJIM CBOIO CEMBIO B
TSDKEJIOE MaTepHalibHOE IOJIOKEHHE.
Ho B mo0om ciydae pemieHus cyaa
00 OrpaHMYEHHH TpakJaHCKOW jee-
CIIOCOOHOCTH TOJIBKO B CBSI3M C TEM,
YTO JIMIIO0 HE MOXET CaMOCTOSITEIbHO
MepeBUraThCsi, HE BUIWT, SBISACTCA
IIIyXOHEMbIM MM HMMeEeT apyrue ¢u-
3MYECKUE HEJIOCTATKHU, BPS JIU MOXKHO
[PU3HATh 3aKOHHBIM, YYHTBIBas, YTO
nercTByromuit ['paxkganckuii mpouec-
CyalbHBIM KOJIEKC YKpawHBI (J1amee —
I'TIK VYkpanHBI) HEe mperycMaTpHUBaeT
TaKUX OCHOBAHWI OTPaHHYCHHS Jee-
CITOCOOHOCTH.

IIpaBuibHOE OTNpeAeeHUEe HaH-
YUsl MM OTCYTCTBHS OCHOBAHMH mJIst
u3MeHeHus: o0beMa JeecrnocoOHOCTH
JUIa MMEET MCKIIOYMTEIbHOE 3Haye-
HUE, IOCKOJIbKY I03BOJIAET Cydy HeE
TOJIBKO A(PPEKTUBHO 3AMIUTHUTH HHTE-
pechl OTAEIBHBIX JIML, OOILIECTBEH-
HbIC MHTEPECHl OT HAPYLICHHS JIUI[OM
MPaBOBBIX, MOPAJIBHBIX U JAPYTUX HOPM
MOBEJICHNUS, HO M 3aIlIUTHTH camy JIN-
HOCTH OT IPOTHUBOIIPABHOTO 0€30CHO-
BaTEJIBHOTO Cy)XEeHHsI o0BbeMa ero jee-
CIIOCOOHOCTH.

AHanu3 AeHCTBYIOLIEro TIpa)JaH-
CKOT'0 3aKOHO/IaTeJIbCTBA MO3BOJISET yT-
BEPXKJAaTh, YTO AJIsl TOTO, 4YTOOBI PaBo-
crocobHoe (U3MYECKOe JIMIIO MOLJIO
CBOMMH JICHCTBHSIMH OCYIIECTBIATD,
peanxu30BbIBaTh IpaBa U 00S3aHHOCTH,
OHO JOJKHO TIOHMMAaTh M OCO3HAaBaTh
3HAYCHWE CBOUWX JEHUCTBUM, a ITO, KaK
MPaBHUII0, BO3MOXKHO TOJBKO C JOCTH-
JKEHHUEM OIIPEJeJICHHOTO0 BO3pacTa H
IpU OTCYTCTBUU OoOJe3HEeH, KOTOphIe

JUIIAIOT €€ BO3MOXXHOCTH JeHCTBO-
BaTh Ojaropa3ymMHO, B pe3yjbTare
Yero 3aKOH U YCTaHABIMBAET TaKYIO
TEPMHUHOJIOTHIO JUIsT (PU3UYSCKUX JTHI]
KaKk JjgeecrnocoOHocTh. HecmydwaiiHo
JedcTByomuid ['paxaancKuil  KoJeke
Vkpauns! (manee — 'K Ykpaunsr) 06b-
€M J1eeCTIOCOOHOCTH CBSI3BIBACT C BO3-
pactoMm yenoBeka. Tak, B COOTBETCTBUHI
co ct. 34 TKY Vkpaunns! [2] B moaHOM
obbeMe TpakJaHCKas J1eecriocoOHOCTh
BO3HHMKAET C HACTYIJIEHUEM COBEpPIICH-
HOJICTHS.

Bwmecre ¢ Tem cnemyer mpu3HaTh,
4TO HM3MEHEHHe o0bema Aeecrocoo-
HOCTH JIMI[a 3aBHCUT HE TOJIBKO OT €ro
BO3pacTa, HO U CBSI3aHO C OMpE/eNIcH-
HBIMHU KauecTBaMu (U3UIECKOTO JIUIA:
CIOCOOHOCTBIO OCO3HABATH 3HAYCHUE
CBOMX JACHCTBUM, PYKOBOAUTH UMHU H
MPEABUACTh TOCIEACTBUAS HX COBEp-
menusi. Kak nmpaBmiio, Takue KadecTna
3aBHCSIT HE CTOJIBKO OT Bo3pacta Qu-
3UYECKOTO JIMIA, CKOIBKO OT YMCTBEH-
HBIX CIIOCOOHOCTEH M COCTOSIHHS €ro
MICUXUKH, YaCTO OOYCJIOBJICHBI COIIM-
albHBIMU (pakTopamu (00pa3oM KUZHH
YeJIOBEKa, €ro COCTOSIHUEM 370POBbsI).
B cootBerctBum co ct. 36 I'K Vkpannst
CyIl MOXKET OTPAaHHYHUTH TPAKIAHCKYIO
JIeecrnocoOHOCTh (PUBUYECKOTO JIHIIA,
€CIIM OHO CTpajaeT IMCUXHIECKUM pac-
CTPOMCTBOM, KOTOPOE CYIIECTBEHHO
BIUSET Ha €ro CHOCOOHOCTh 0CO3-
HaBaTh 3HAYEHHE CBOUX JEHCTBUU U
(WiIHM) pyKOBOIUTH UMH, WU €CIIU OHO
3JI0YNOTPEOsIeT CHUPTHBIMH HAITHT-
KaMH, HapKOTHYECKHMMH CpPEICTBAMH,
TOKCUYHBIMH BEIIECTBAMHU, a3apTHBIMHU
UrpaMu U T. [I. U TEM CaMbIM CTaBHUT
ce0s WIIH CBOIO CEMbIO, a TAKKE IPYTUX
JIUI[, KOTOPBIX OHO IO 3aKOHY 00s53aHO
cozmepxarb, B TSDKEIOE MaTepHAIbHOE
noJio)keHne. Takol MOpSOK OrpaHwu-
YEHHS TPaKITaHCKOH IeecrocoOHOCTH
(u3mYecKoro JHIAa yCTaHABIMBACTCS
I'paxmanckuM TponeccyalbHBIM KO-
JIEKCOM YKpauHBI.

Cratpa 238 I'TIK VYkpaunsl npen-
yCMaTpUBaeT HAIMYNAE HECKOJIBKUX CO-
CTaBIISIONINX, PACCMOTPEHHE KOTOPBIX
B COBOKYIHOCTH HEOOXOIMMO MJisi pe-
[IICHUSI BOMPOCA O I[eIeCO00pa3HOCTH
OTpaHHYCHUS JIMLA B JIe€CIIOCOOHOCTH:

— IICUXUYECKOE pacCTpONCTBO;

— CTMOCOOHOCTH OCO3HABaTh CBOM
IEeUCTBHS;

— BO3MOJKHOCTH yIPABISITH CBOUMH
JIEHCTBUSIMH.
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CornacHo cr. 1 3akoHa YKpauHbl
«O ncuXuaTpU4YeCcKoW MOMOIIN» IICH-
XUYECKUMH PaCCTPOMCTBAMU SIBISIOTCS
paccTpoiicTBa NCUXUYECKOU JesITeb-
HOCTH, KOTOpBIE omnpeneiaeHsl Mexy-
HApOJHOM CTAaTUCTUYECKOM KJlaccu-
¢ukauuu Oose3Hel, TpaBM M NPUYUH
cMmepru. Ilox neuxuueckum paccTpoil-
CTBOM  IIOHHUMAIOT  OIpPEAEIICHHYIO
TPYIIy CHMIITOMOB HWJIM IIOBEIEHYE-
CKHUX MPHU3HAKOB, KOTOpPHIE B OOJIBIIMH-
CTBE CIy4aeB BbI3BIBAIOT CTPAJaHUS U
MPETIATCTBYIOT HOPMaJIbHOMN KU3HEAes -
TEJIBLHOCTH YesioBeka [3, ¢. 640].

HecnocoOHocTh 0Oco3HaTh (aktu-
YEeCKHI XapaKTep CBOMX IEUCTBUM —
9TO HECOCTOATEIBHOCTh OTOOpa)Xarh B
CO3HAHUM CHCTEMY KYJIBTYPHBIX IICH-
HOCTEH M NMOHWMAaHHE WX KaK OINpese-
JICHHBIX CIIOCOOOB M CPEJICTB IS J0-
CTIYKEHUS CONMAIBHO 3HAYMMBIX IIeJIeH
COOCTBEHHOH JESITENHHOCTH C YYETOM
COIMATBHBIX HOPM, IpPaBHJI, yCTaHO-
BOK, TEXHOJIOTHYECKUX MPEANUCAHUN U
BO3MOXKHOCTEH [4, c. 108].

ITonsiTne «ymnpaBlieHHE» CBOMMH
JNEHUCTBUSAMU paccMaTpuBaeTcs yde-
HBIMH B aCHEKTE CaMOPETyJISIUU Kak
BO3MOXKHOCTb CO3HATEJIBHO JIOCTUTaTh
MMOCTaBJICHHOW LIeJH, BHIOMpATh aleK-
BaTHBIC COLMAIIBHBIM U [TPABOBBIM HOP-
MaM CIOCOOBI M CPEJICTBA €€ JOCTHKE-
HUSI, OTIPENIEIISATH ITOCIIeI0BATEIEHOCTh
WX TPUMEHEHHS, Ha KaXXJOM JTare
KOHTPOJIMPOBATh KaK OTHIENbHOE Jaeii-
CTBHE, TAaK W NOBEJCHHE B IEJIOM, CO-
IOCTaBIIsAs ICHCTBHE C MOCTABICHHOM
LEJbI0 U HOPMAaTHBHBIMHM 3TaJOHAMHM
[5, c. 38].

Cornacuo ['TIK VYkpaunsl Bompoc
00 OrpaHWYEHHUH TpPaKITAHCKOU Jee-
CHOCOOHOCTH (PU3UYECKOTO JIHIa pe-
maeTcs B OTJAEIBHOM IIPOMU3BOJICTBE
(r1. 2 cT. cT. 236-241). 3asBnenue 06
OTPAaHWYEHUN TpaXkJTaHCKOW JIeecro-
COOHOCTH (U3MYECKOTO JIMIa MOXKET
OBITH TIOJIAHO YJIEHAMHU €T0 CEeMbH Op-
raHaMH ONEKHU U IOIEYHUTEeIbCTBA, Hap-
KOJIOTUYECKUM MJIM NCUXHATPUUYECKUM
3aBE/ICHUEM.

J71s1 TOro uTo0BI MOXHO OBLIO OTpa-
HUYHUTb 4YEJIOBEKa B JI€eCIOCOOHOCTH,
NICUXMYECKOE PACCTPOICTBO JOIIKHO
CYLIECTBEHHO BIHSTH Ha €ro CI0C00-
HOCTh OCO3HaBaThb 3HAUYCHHE CBOUX
IeHCTBUM W (WJIN) pPyKOBOOUTH HMMH
[6, c. 515]. OgHako ecnu Takoe BIIHS-
HHE CJIMIIKOM TSDKEJIOE€, TO pedb JOJIK-
Ha UATH He 00 OTpaHWYEHUU JeecCIio-
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cOoOHOCTH, a O NPU3HAHUY JIMLA HeJe-
ecriocoOHbIM. [loaTOMy ecim Bompoc
00 OrpaHUYeHUU JAEeCIOCOOHOCTH
JIMIA CTABUTCS B CBSI3U C IICUXUYECKUM
pacCTpOMCTBOM, IO HAlIEeMy MHEHHIO,
00s13aTeIBbHBIM SIBIISIETCSI MPOBEACHHE
CyAeOHO-TICUXNATPUIECKON DKCIEPTH-
3bI, BEJIb TOJIBKO TMOCICAHSS CIIOCOOHA
ONpeNeNnTh CTENeHb BIWSHUS IICH-
XHUYECKOTO paccTpoiicTBa Ha CIIOCOO-
HOCTB JIMIIa 0CO3HABaTh 3HAUYECHHE CBO-
HUX IEeUCTBUM U PYKOBOAUTH UMH.

Tak, Hanmpumep, IpU paccMoTpe-
Huu gena Ne 2x-9/2010 no 3asBieHHIO
rpaxaadkd C. o mpusHanuu juna K.
HEECEeCIIOCOOHBIM C y4acTHEM OpraHa
ONEKH M TONEYHUTEIbCTBA HCIIOIKOMA
Ko3moBckoro cenbckoro coBera ympas-
nenus lapropoackoro paiioHa ObLTO
YCTaHOBIIEHO, YTO POJHAsl CecTpa 3a-
SBUTEIBHUIEI Tpakaanka K. poxgmracs
19 aBrycra 1981 roga B r. Illapropon
BunHuIKO# 00MacTH, TaM M MpPOKHBa-
er. Poguna nBoux nerei, Myxa y Hee
Het. 1 mekabpst 2009 . cecTpe ncUxu-
arpuueckoit MCOK ycrtaHoBieHa BTO-
pasi TpyIIa WHBAJIUJIHOCTH BCIEICTBUE
nyuieBHoro 3aboneBanus. K. uepes
NICUXMYECKYIO0 OO0JIe3Hb SBISETCS He-
anexBaTHOH u C. OblIa BBIHYXJICHA
3a0paTe ee BMecTe C JIeTbMH K cebe
W OCYIIECTBISITh HAJICKAITUN YXOZ.
ITockonbky K. cTpagaer ncuxuueckum
paccTpoiCTBOM 3/10pPOBBSI, KOTOPOE Cy-
[IECTBEHHO BJIMIET HA €€ CIOCOOHOCTh
0CO3HaBaTh 3HAYCHHE CBOMX ACHCTBUI
U pyKoBOIUTH UMH, C. CUHTAET, YTO ee
CecTpy HYXKHO IPHU3HATh HEAEEeCIoco0-
HOM, yCTAaHOBUTH ONEKy Haj Heil. Bme-
CTE C TEeM COIIACHO 3aKJIIOYeHUI0 Bun-
HUIKOTO 00JaCTHOTO IIEHTPA MEIHKO-
COIMATBHOM IKCHEPTU3BI 00 YCTAHOB-
JICHUH BTOPOH TPYNIIBI HHBAINIHOCTH,
WHIMBHUAYAJIbHON mporpaMMe peabdu-
JIMTAllUM WMHBaIuga, u3 kotopou B K.
yCMaTpHUBAETCS BBIPa)KEHHOE OTrpaHu-
YeHUe JKU3HEAESITeIHbHOCTH, B YaCTHO-
CTH K caM0OO0OCIyKUBaHUIO, K IIepE/IBH-
KEHHMI0, K OPHEHTalUU, K OOIICHHIO,
K KOHTDOJIIO 32 CBOUM IIOBEJICHUEM H
T. 1., K. He HacTOIbKO 0OJbHA, YTOOBI
ee MpHU3HABaTh HEJAEeCnOCOOHOU. Yuu-
ThIBas 370, lapropoackuii pailoOHHBII
cyn BunHunkoiél o6mactu 3asBIEeHUE
C. yIOBIETBOPHUI YaCTUIHO U OTPAHHU-
YU TPAKIAHCKYIO AeecrocobHocTs K.
YPOXKEHKY ¥ >KHTeNbHHUIY c. KozmoBka
Ilaproponckoro pailioHa BuHHHLIKONI
obmactu [7].

B mosb3y 00s3aTENBHOCTH IIPO-
BEJIEHUS] B YKa3aHHOW KaTEropuu Jein
CcyneOHO-TICUXUAaTPHUUECKOI 3KCIepTH-
3Bl CBHJICTENIBCTBYET M TOT (DaKT, 4TO B
COOTBETCTBUH CO CT. 5 MeToauuecKux
pexoMeHaanuil 1uIsl HEeHTPAIbHBIX Op-
TaHOB WCIIOJIHUTEIBHONH BIAcTH IIO
NPUMEHEHHIO B  3aKOHOTBOPYECKOU
nesarenbHOCTH KOHBEHIUMHM O 3ammuTe
IpaB dYeJIOBEKa M OCHOBHBIX CBOOOX
ot 21 Hos16pst 2000 1. [8] HUKTO HE MO-
KeT OBITh JIMIIEH CBOOO/BI KaK «JIUIIO,
cTpajarolee NCUXUUYECKUM paccTpoii-
CTBOM», 0€3 MEIUIIMHCKOTO 3aKJIIo4e-
HHUsI, KOTOPBIM YCTaHaBIMBAETCS, UTO
NICUXUYECKOE COCTOSIHUE UEeJIOBEKa
TpebyeT
3auuu. boiee TOro, o60CHOBaHHOCTH
JUTUTEIHHOTO JINIIICHUS CBOOOBI B CBSI-
31 C TAKUM PACCTPOHCTBOM 3aBUCHUT OT
ycroitumBocti [8]. Tompko TsKemoe
IICUXUYECKOE pacCTPONCTBO  JHUIIa-
€T dYelloBeKa CII0COOHOCTH aJIeKBaTHO
OCO3HaBaTh OKPYKAIOIIyI JEeHCTBU-
TEJIBHOCTh, CBOE MICUXUYECKOE COCTOsI-
HUE U TIoBeieHue [9].

Kaxxnplif demoBek cuMmTaeTrcss He
HMEIOIIMM TICUXMYECKOTO paccTpoii-
CTBa, MOKAa HAJIMYHME TAaKOTO paccTpoii-
cTBa HE OyJeT yCTAHOBJICHO 110 OCHOBA-
HUSIM U B MOPSIAKE, IPEAYCMOTPEHHBIM
4. 4 ct. 36 'K Vkpaunsl, ct. 241 T'TIK
VYkpaunsl, 3akoHoM Ykpaunsl «O 1cu-
XUATPUUECKOW TOMOIIN» W JAPYTHMH
3aKOHAMH YKpauHBI.

OrnpeneneHne HaJIU4Us WIH OTCYT-
CTBUSl TICUXMYECKOTO pacCTpOMCTBa,
a Tak)e ero yCTOHYMBOCTH WIIH Bpe-
MEHHOCTHU SIBISIETCSI HCKIIOUHUTENBHO
KOMIIETEHIIUEH  Bpayel-ICUXUATPOB.
[IpuuemM mocnenHue MAOMKHBI JAHa-
THOCTUPOBATh y JHUIA HE TOJBKO Ta-
KO€ PacCTpOMCTBO, HO U OIpPENEIUTD,
CIIOCOOHO M TOCNIeHEee OCO3HaBaTh
3HaYeHUE CBOMX JAeHcTBUI W/mnu py-
KOBOJIMTH UMH.

IToaTOMy B naHHOW KaTreropuu aei
Cyly PpEKOMEHAyeTCs Ha3HadyaTh DSKC-
IepTu3y B Ciyd4asiX, €ClIM BOIpoC 00
OTpaHHYEHUH JIeeCIIOCOOHOCTH HHHIIH-
HPYEeTCsl UMEHHO C IIEPBOr0 OCHOBAHMUS
onpenenennoi 4. 1 ¢t. 36 'K Ykpaunsr.
B nocraHoBieHUN cyga 0 Ha3HAUCHHUH
MICUXUATPUIECKON PKCHEPTHU3BI CIIETy-
eT oOpaTUTh BHUMAHNE Ha JIBA MOMEH-
Ta U 0053aTEeIBHO MOPYYIUTH IKCIEPTY
HCCIIeIOBaHHUE CIEIYIONIUX BOIIPOCOB:

00s3aTeNBLHON  TOCIHUTAIIN-

— MMEET JIM JIMLO NICUXUYECKOE pac-
CTpPOHICTBO;

" LEGEA SI VIATA

— INOHMMAET JIH OHO 3HAY€HHUE CBO-
UX JIEWCTBUH U MOXET JIN PYKOBOAMTH
umu [10, c. 174].

Crnenyer oOpaTUTh BHHUMaHUE, YTO
Ha MPaKTUKE CYy/bl YaCTO CTABAT MEpes
9KCIEPTOM BOIPOC KacaTeIbHO TOTO,
He 0OoJIeeT TM COOTBETCTBYIOIIEE JIHIIO
IICUXUYECKOI 00JIE3HBIO, OTHAKO TAKOM
BOIIPOC, MOXKHO IT0JIarath, SBISICTCS HE
coBceM BepHBIM. Benpb 1ienb orpanuye-
HUSI 1eeCIIOCOOHOCTH — MPEeAyNIpPEInTh
BO3MO)KHOE IPOTHBOIIPABHOE IOBEE-
HUE JIMLA, KOTOPOE MOXET OBbIThb 00-
YCIJIOBJICHO HE€ TOJBKO OOJE3HAMHM, HO
U OpyruMH OOJIE3HEHHBIMU COCTOSIHH-
SIMH.

Tak, nHampumep, B 2010 1. Yemepo-
BEUKUI palOHHBIA Cyn XMEIbHULIKOU
obacTh  paccMOTpen  Tpa)xAaHCKOe
JIEJI0 TIO 3asIBIICHUIO TPAXKTAHKH A., 3a-
WHTEPECOBAHHOTO JINIA (OpraHa ONeKHu
1 IIOTIEYnTENbCTBAa YeMepoBenKoi paii-
OHHOH ToCyAapCTBEHHON aAMHHHUCTpa-
nnu), 00 OTrpaHMYEHHH TPaXKTAHCKOU
Jieecroco0HOCTH rpaxaanuna b.

B xonme cyneGHOro mpousBOjaCTBa
OBLIIO yCTAHOBJICHO, 4TO b. (MyX 3as1BU-
TEJIbHUIIBI), IPOXOJIS CIIY’)KOy B BOODY-
JKEHHBIX cuiiax ObiBiiero CoBETCKOTO
Cor03a, HOTYyYHJI YEepPEemHO-MO3TOBYIO
TpaBMy, B CBA3M C YeM HaXOIMICS Ha
MMEHCHH 10 MHBAJIMIHOCTH. B mocuen-
Hee BpeMsl IICHXHYECKOE COCTOSHHE
My’)kKa 3HAUHTEIBHO YXYILIWIOCH, YTO
CONPOBOXAAIOCH  CHUCTEMATHYECKHM
YXyALIEHUEM ITaMATH, U3-3a YeTO OH He
BCErJla MOT 0CO3HABaTh CBOM JICHCTBHUS
U PYKOBOAHMTH MMH, B CBA3H C YEM OH
HEOJHOKPAaTHO NPOXOAMJI JIEYCHHE B
Pa3IMYHBIX MEAMIMHCKUX YUPEXKICHU-
sx B nepuon ¢ 2003 r. mo HacTosiee

BpeMS.
CornacHo 3aKJIIOYCHHUIO CTalMo-
HapHOHU CyneOHO-TICUXUATPUIE CKOI

9KCIIEPTHU3BI, MPOBEAEHHON 10 neny, b.
[ICUXUYECKUM 3a00JeBaHUEM HE CTpa-
naet. bolio oGHapykeHO OpraHuyeckoe
pPaccTpOiCTBO JMYHOCTH BCIICACTBHE
[epeHEeCeHHOMN YepenHo-MO3roBoi
TPaBMBbI C YMEPEHHBIMH U3MEHEHUSIMH,
M3-32 4ero B HEMOJHOW Mepe rpaxkaa-
HUH MOXXET ITOHMMATh 3HAUYCHUE CBOUX
JIEVCTBUI U PyKOBOAUTH HUMH, TO €CTh
€ro MOXXHO TpHU3HATh OTPAaHUICHHO
JIeeCIOCOOHBIM W HYXXJAIOIUMCS B
IIOCTOPOHHEM yXOz€. YUWThIBas 9TO,
nuno OBII0O TPHU3HAHO OTPAHWYEHHO
J1eeCrioCOOHBIM, M Cy/A Ha3HauWjl eMy
onekyHa [11].



W 570 snOrMuHO, BeIb, KaK yKa3bl-
BaJIOCh BBILIE, ICUXUYECKOE PacCTpPOii-
CTBO — 3TO HE 0053aTeNbHO IMCHUXUYE-
ckas 00JIe3Hb, 3TO IpylIa CUMIITOMOB
WIM TIOBEJCHYECKUX IPU3HAKOB, KO-
TOpble B OOJBIIMHCTBE CIIy4aeB BbI-
3BIBAIOT CTPAZaHUsl M TPENSITCTBYIOT
HOPMaJIBHOH JKH3HEACSTEIPHOCTH ca-
MOTO YeJOBEeKa MJIH OKPYKAIOIIUX €ro
OJIM3KHX JIO/IEH.

BriBoabl. CiienyeT OTMETHTH, YTO
pelieHre Bompoca 00 OrpaHUYCHHUH
IPKIAHCKOH JeecrocoOHOoCTH (u3u-
YECKOTO JIMIA B CBS3H C MICUXUYECKUM
paccTpoicTBOM MOCHEAHEH TECHO CBsI-
3aHO C BONPOCOM O IMPEJOCTAaBICHUU
TaKoOMy JIMIy HEOOXOIMMOH IcHxua-
Tpudyecko mnomowu. Ilcuxmarpuue-
CKasi MOMOIIb — 3TO KOMIUIEKC CIICIIH-
AIBHBIX MEPOMPHUSATHH, HaPaBICHHBIX
Ha oOcleqoBaHNWE COCTOSTHUS TICUXH-
YEeCKOTO 30pPOBbS JIMI] IO OCHOBAaHU-
SM W B TOpPSIAKE, TPEITyCMOTPEHHBIX
3akoHoM Ykpauhsl «O mcuxuarpuye-
CKOM MOMOIM» U APYTMMH 3aKOHAMH,
Mpo(HUIAKTUKY, JHAarHOCTHKY HCHUXH-
YEeCKMX pacCTPOMCTB, JeYeHue, Ha-
OJIIOZICHHUE, YXOI U MEJUKO-COIHallb-
HYI0 peaOuIuTaliy JUL, CTPaJAIoLIINX
MICUXWYECKUMH paccTpoiictBamu. OHa
OCYIIECTBISICTCS B JBYX (hopmax: am-
OyJIaTopHO W CTallMOHApHO. AMOyma-
TOpHasl TICUXWATPUYECKasl MOMOINb —
9TO MCHXHATPUUYECKasl IIOMOIIb, BKIIIO-
gafomasi 00CJIeIOBaHNE  COCTOSHUS
MICUXMYECKOT0 3/I0POBbS JIUI[ I10 OCHO-
BAaHUSAM U B IOPAJIKE, MPEIYCMOTPEH-
HbIX 3akoHOM Ykpaunbl «O mncuxua-
TPUYECKOW MOMOIIM» M JPYrMMH 3a-
KOHaMH, NPOQUIAKTHKY, THATHOCTHKY
MICUXUYECKUX PACCTPOWCTB, JICYCHHE,
HaOJIOICHUE, YXOX, MEIUKO-COIHallb-
HOH peabMINTaluN JIUI, CTPaJaroNInX
MICUXWYECKUMH PacCTPONCTBaMH, B
aMOynaTopHBIX yciaoBuax. CraruoHap-
Hasl TICUXHATPUYECKasi IOMOIIb — 3TO
MCUXHAAaTpUYECKasl TTOMOIIb, BKIIFOUAFO-
masi 00ciIeJOBaHUE COCTOSHUS MICUXH-
YECKOT0 3/I0POBbS JIHI] 10 OCHOBAHUSM
U B TOpSAKE, NMPEAYCMOTPEHHBIX 3a-
KOHOM YKpaussl «O NCUXUATPUUECKON
[IOMOLIM» M APYTMMHU 3aKOHAMHM, JHa-
THOCTHKY ICHXMYECKHUX PACCTPOUCTB,
nedeHue, HaONIIOAEHHE, yXOHd, MeIu-
KO-COIMAJbHYIO0 peaOnInuTanuy JINII,
CTpajaomMX ICUXHUYECKHMH  pac-
CTpOMCTBaMH, OKa3bIBaeMasl B CTaIlW-
OHApHBIX YCIIOBHSX CBBINIE 24 4YacoB
TTO/IPSII.

IIpu pemenun Bornpoca 00 orpaHu-
YeHUH (QHU3NYECKOro JIMIA B JIEecIo-
COOHOCTH CyIl IOJDKEH JIOTIOJIHUTEIbHO
pEeLIUTh BOINPOC U O MPEAOCTaBICHUU
TaKkOMy JHI[y COOTBETCTBYIOIIEH MCHU-
XHUATPUYECKOU ITIOMOIIU.
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COAEPXKXAHUE U CTPYKTYPA MEXAHU3MA
AIMUHHUCTPATUBHO-ITPABOBOT'O PETI'YJIMPOBAHU
B COEPE OBECIIEYHEHUA BE3OITACHOCTHU U KAHECTBA
IIMIIEBBIX ITPOAYKTOB

Enena T'AJIKUHA,
AIBIOHKT JOKTOPAHTYPHI H aABIOHKTYPBI
XapbKOBCKOTO HALIMOHAJILHOTO YHUBEPCUTETA BHYTPEHHUX €I

LN FEBRUARIE 2015

Summary

The article examines the mechanism of administrative regulation in the sphere of protection and quality of food mechanism
according to the analysis of legal literature and Ukrainian legislation. Based on the research the concept of mechanism has been
identified and its key structural elements have been identified and characterized. They are administrative law norms which regulate
social relations in the sphere of protection and quality of food; administrative law relations which include relevant rights, duties and
responsibility of their participants; acts of exercise of subjective rights and performance of subjective duties which implement the
administrative law norms into real life.

Key words: mechanism of legal regulation, administrative regulation, mechanism of administrative regulation, food, protection
and quality of food.

AHHOTAUUS
CraTbhst IOCBSIIIIEHA UCCIICIOBAHHUIO CYITHOCTH MEXaHU3Ma aJMHHUCTPATHBHO-TIPABOBOTO PETYITHPOBaHUS B cepe 00ecCIeueHus
0€30MacCHOCTH U KayeCcTBa MUIIEBBIX MPOIYKTOB HAa OCHOBE aHAIN3a IOPUANICCKON JINTePaTyPhl U ACUCTBYOIIETO 3aKOHOIATEILCTBA
Vkpaunsl. [lo pe3ynsraram uccienoBanus ChOpPMYIIMPOBAHO MOHITHE MEXaHU3Ma, ONPE/ICICHBl M OXapaKTepPH30BaHbI OCHOBHBIC €I0
CTPYKTYPHBIE DJIEMEHTBI: HOPMBI 8 [MHHUCTPATHBHOTO TIPaBa, KOTOPbIE PErIaMEHTHPYIOT OOIIECTBEHHbIC OTHOIIEHHS B chepe obe-
criedeHus1 0E30MaCHOCTH M KayecTBa MHUMIEBBIX MPOIYKTOB; aIMUHHCTPATHBHO-IIPABOBbIC OTHOIICHHS, KOTOPbIC BKJIIOYAIOT B CeOst
COOTBETCTBYIONIHE ITPaBa, 005 3aHHOCTU U OTBETCTBEHHOCTh UX YYACTHUKOB; aKThl pealli3alii CyObeKTHBHBIX TIpaB U 00s3aHHOCTEH,

C MIOMOIIIBIO KOTOPBIX MPEAITHCAHNS aIMUHUCTPATHBHO-IIPABOBBIX HOPM (PAKTHYECKHU BOIUIOLIAIOTCS B KU3Hb.
KioueBble ¢/10Ba: MEXaHH3M PABOBOTO PEryIMPOBAHUS, 3 IMUHUCTPATUBHO-IIPABOBOE PETYIMPOBAHIE, MEXaHU3M aIMUHUCTpA-
THUBHO-IIPABOBOTO PETYJIMPOBAHUS, ITUIIEBbIC TPOAYKThI, 0E30I1aCHOCTh U KaueCTBO IHUILEBbIX ITPOLYKTOB.

HOCTaHOBKa npodiaembl. Bo-
MPOCHI HAJICKAIIETO MPaBo-
BOro peryiaupoBaHusi B cdepe o0e-
creyeHus: 0OE30IIaCHOCTH M KauyecTBa
MUIIEBBIX IPOAYKTOB BCErna ObUIM
MpeIMETOM BHUMaHHMs rOCy1apcTBa He-
3aBUCHUMO OT COLHAJIbHO-DKOHOMHUYE-
CKOW CHTyallMH, MOCKOJIbKY OKa3bIBaJln
HETIOCPEJICTBEHHOE BIMsHHE Ha Ora-
TFOCOCTOSIHUE M YPOBEHb JKM3HH BCETO
HaceneHuss cTpaHbl. COOTBETCTBEH-
HO, COBEpIICHCTBOBaHHE cdepsl 00e-
crieucHUs OE30MACHOCTH M KadyecTBa
MUIIEBBIX  MPOJYKTOB
THBHO-TIPABOBBIMHM ~ CPEACTBAMHM, TO
€CTh €€ aJIMUHUCTPATUBHO-IIPABOBOIO
MEXaHH3Ma, SIBJISIETCS BaXKHBIM aCIeK-
TOM JAESTENBbHOCTH IOCydapcTBa B Ha-
NpaBJIeHUH OOECIeUeHUsl pean3aluu
OCHOBHBIX IpaB I'paKaaH U obecreye-
Hust ux Oe3omacHocTH [1], B TOM yucie
U TEX, KOTOPbIM MOXET MPUYMHATHCS
BpeJ NMPH MOTPEOICHUN MUIIEBBIX TTPO-

aJMUHHCTpA-

IYKTOB.
AKTYaJlbHOCTH TEeMBbI HCCJIE10-
BaHUSA MOATBEPIKAACTCH CTCIICHBIO

HEPaCKPBITOCTH MPOOJIEMBI: B HACTOS-
iee BpeMs HeT MPaKTHYSCKU HU OJHOM
(dbyHzamMeHTadpHON  paboTBI, TOCBS-

mEHHOM MeXaHU3My aJMHHHCTPAaTHUB-
HO-TIPAaBOBOTO PEryJIMpOBaHus B cdepe
obecrieueHust 0€30MacHOCTH M Kade-
CTBa MHIIEBBIX IPOTYKTOB.

CocTosinue mcciaeaoBanus. Bo-
pocaM MeXaHH3Ma IPaBOBOTO pery-
JIMPOBAHUS Y/IEJIsIM BHUMaHUE MHOT'HE
YYCHbBIC-TEOPETUKH IIpaBa, B YacTHO-
cru: C. C. Anekcees, B. M. I'opuienés,
H. H. Kpecrosckas, JI. I. Marseena,
O. ®. Ckakyn, B. H. XponaHwok u
npyrue. Cpenu yd4eHbIX-aMHUHHCTpaA-
THUBUCTOB CYIIHOCTh MEXaHU3Ma aMU-
HHUCTPAaTUBHO-IIPAaBOBOTO pETYINPOBa-
HUsS paccMmarpuBaiun A. M. Bannypka,
B. B. l'anynsko, U. II. 'onocHuueHko,
E. B. IIxadaposa, T. A. Komnomoern,
A.T.Komsiok, C. A. Mocéuns, C.T. Cre-
uenko, X. Il. SIpmaku u ap., Tpyasl Ko-
TOPBIX MOCIYKHIH (YHIaMEHTaJIbHOM
0a3oi JUIsl JalbHEWIero wucclieaoBa-
HUS pacCMaTpUBAEMbIX BOIIPOCOB.

Heap crarbu. Hanuuue paszmuy-
HBIX B3IVISIIOB YYEHBIX OTHOCHTEIBHO
JTaHHOTO BoIpoca O00yCIaBIMBaeT He-
00XOIUMOCTh HX JIETAIBHOIO PacCMO-
TPEHHUsI, 9YTO B CBOIO OYEpPEb 1acT BO3-
MOXXHOCTBH 0oOJiee JeTajJbHO OBIAIETh
COOTBETCTBYIOIIEH NpoOIeMaTukoi u

npuOIU3UTHCS K (OPMYIHPOBKE COO-
CTBEHHOTO BHJICHUS MEXaHU3Ma aJMH-
HUCTPATUBHO-TIPABOBOIO PEryIHpPOBa-
HUA B cepe obecredeHus: 6e3omacHo-
CTH U KauecTBa MUIICBBIX MPOIYKTOB U
(hOopMHUPOBaHUST OCHOBHBIX CTPYKTYp-
HBIX 3JIEMEHTOB 3TOI'0 MEXaHU3Ma.

HN3n0:xeHue OCHOBHOIO MaTepH-
ana. Kak u3BECTHO, OHMM H3 BHUJIOB
[IPaBOBOI'O PEryJIMPOBAaHUS BBICTYIAET
aJIMHHHCTPATUBHO-IIPABOBOE  PETYJIH-
poBaHME, KOTOpOE BIHUSET Ha o0O0lle-
CTBEHHbIC OTHOLICHHMS C LEIbI0 UX
ynopsinouenus. KitodeByro posb B pe-
aJM3alUy PaBOBOTO PEryJIMPOBAHUS
00IIeCTBEHHBIX OTHOWIEHHH B cdepe
aJIMHHHCTPATHBHOIO TpaBa 3aHHUMAacT
SIBIICHHE, KOTOPOE B FOPHUIUYCCKON Ha-
yKe, TEOpUH IpaBa U aJMUHHCTPATHB-
HOM IIpaBe HOCUT Ha3BaHHE MEXaHMU3Ma
aJIMUHHCTPATUBHO-IIPABOBOTO PETYJIH-
poBanus [2, c. 31].

[Ipexxne uem pnarp omnpeaeneHue
CYIIHOCTH M COJCp)KaHUS MEXaHU3-
Ma aJMUHHCTPATHBHO-IIPABOBOTO pe-
rynupoBanus B cdepe obecriedyeHus
06e30MacHOCTH M KadyecTBa MHILEBBIX
MPOAYKTOB, HEOOXOAUMO OOpaTUThCS
K JIOKTPUHAJIbHBIM MOJOXCHUSM TEO-
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PETHKOB IIpaBa W Hay4YHBIM JOCTHIXKE-
HUSM CIIELMAJIMCTOB B OOJIACTH aJMHM-
HUCTPATUBHOTO TIpaBa OTHOCHTEIbHO
MEXaHH3Ma MPABOBOIO PEryJIMPOBAHUS
B LIEJIOM.

Kareropusi «MexaHu3M IIPaBOBOTO
perynupoBaHus» Obla paspaboTaHa u
BBEJICHA B IOPHINYCCKYIO HAyKy ellc B
coBeTcKkuil mepuoj. IIpexie Bcero 1e-
11ec000pa3HO PacCMOTPETh TO3HIIHIO
C. C. ArekceeBa OTHOCHTEIBHO TIO-
HUMaHHs MEXaHU3Ma MPABOBOTO pery-
JIUPOBAHUS, KOTOPBIH, IO €r0 MHEHHUIO,
MpeICTaBIsieT Cco0Oi  COBOKYIHOCTH
IOPUJMYECKUX CPEJICTB, C IOMOIIBIO
KOTOpBIX oOecreynBaercs IpaBOBOE
BO3JICHICTBHE Ha OOLIECTBEHHBIE OT-
nomenus [3, c. 30]. K ocHoBHBIM 3i1€-
MEHTaM MEXaHU3Ma [PaBOBOIO pEry-
JUPOBAaHUSl OH MpeaiaraeT OTHOCHTH
FOPUANYECKIE HOPMBI, IPABOBBIC OTHO-
LICHHMS, aKThl Pealin3allii MpaB U 00s-
3aHHOCTeH [4, c. 319]; mpaBOoCco3HaHHE
U TIpaBOBYIO KyIabTypy [3]; k dpaxynbra-
THBHBIM 3JIEMEHTaM — HHJUBUIYallb-
HbI€ TIPEANHUCAaHNs (aKThl IPUMEHEHUs
npasa) [4, c. 319].

O. ®. CkakyH CUHTAET, YTO MeXa-
HU3M TPAaBOBOTO PETYJIMPOBAHHS — ITO
mpouecc mepexoja HOPMaTHBHOCTH
[paBa B YIOPAI0YECHHOCTh O0IIECTBECH-
HBIX OTHOLICHMM, OCYLIECTBIAECMBIN
cyObeKTaMH  TPaBOBOTO  PEryJIHPO-
BaHUsl C TOMOIIbI CHCTEMbI IPaBO-
BBIX CPEJICTB, CIIOCOOOB M (GOpM C Iie-
JIBIO Y OBJICTBOPEHUS OOIIECTBEHHBIX
U YaCTHBIX HHTEPECOB YYaCTHHKOB
00IIIECTBEHHBIX OTHOIIEHMH, obecre-
YeHHsI MPaBOIOPAIKA. DIEMEHTBl Me-
XaHM3Ma [PABOBOTO PEryJIHUPOBAHHS
YYCHBII KIaCCUDUIMPYET CIEAYIOUINM
ob6paszom: 1) nelicTByIOIHE HA COOTBET-
CTBYIOIUX CTaJUsIX PETyJIUPOBAHUS —
HOPMBI TIpaBa, HOPMATHBHO-TIPABOBBIC
aKThl, MOpUAHYECKHE (AKThI, MpaBo-
OTHOIICHHUS, aKThl HEMOCPEICTBEHHON
peanu3anii  CyObCKTHBHBIX FOPUIH-
YeCKUX IMpaB U 00s3aHHOCTEH; 2) aeii-
CTBYIOIME HA NIPOTSKEHUH BCErO pery-
JUPOBAHUS — CYOBEKTHI, OCYIIECTBIs-
IOLMe TPABOBOE PEryJlMpOBaHUE WIH
[IPaBOBYIO JIEATEIBHOCTh; HpPaBOBas
3aKOHHOCTb, IPABOCO3HAHME, IPaBO-
Bas KyJbTypa; 3) umeromue (pakyabra-
THBHBIIl XapakTep — HHTEPIPETAIHOH-
HO-TIPaBOBBIC aKThI, AKThI IPUMCHCHHUS
HOpM 1pasa [5, ¢. 262-263].

HanGomnee o0menpuHATON TOYKON
3peHHUsl OTpE/CIICHUsS MeXaHH3Ma aji-

MHHHCTPATHBHO-IIPABOBOTO PEryInpo-
BaHus siBasercs nmoszunus K. I1. Tomo-
CHMYCHKO, KOTOPBI MOHUMAaeT I0j
HAM COBOKYMHOCTb aJMHUHHUCTPATHUB-
HO-TIPABOBBIX CPEJICTB, C TMOMOIIBIO
KOTOPBIX OKA3bIBACTCS BIUSHUEC HA OT-
HOIIICHUS, BO3HHUKAIOIIUE B MpoIecce
OCYIIECTBICHUS UCTIOJIHUTEIBHO BiIa-
CTH, @ €T0 CTPYKTYPHBIMH JJIEMEHTAMH
OompeneNsieT HOPMBI
HOTO IIpaBa, aIMUHACTPATHBHO-TIPABO-
Bbl€ OTHOIINEHHUS, aKThl TOJKOBAHMUS
HOPM aJIMHHHCTPATHBHOTO IpaBa H

aJIMUHUCTpPATUB-

aKThl pealn3aluu aJMUHUCTPATUB-
HO-IIPAaBOBBIX HOPM U OTHOILIEHUH
[6, c. 20-21].

3acimy)KUBaeT BHHUMaHUS IO3MLIUS
T. A. Komomoen, kxotopas OTMEYaer,
YTO MEXaHU3M aJIMUHUCTPATUBHO-IIpa-
BOBOTO PETYJIUPOBAHUS — 3TO COBOKYTI-
HOCTb MPABOBBIX CPEICTB, C OMOIIBIO
KOTOPBIX OCYLICCTBIISCTCS IPABOBOC
peryiupoBaHue OOIICCTBEHHBIX OTHO-
meHUH B cdepe aIMUHHCTPATUBHOIO
npaBa. CocraBigoimme MeXaHH3Ma
aIMHHHCTPATUBHO-TIPABOBOTO PETYIIH-
pOBaHMS OHa pasfeNsieT Ha OpraHuye-
ckue (HOpMBI 1paBa, aKThl pealin3alnuu
HOPM MpaBa, IMPABOBBIC OTHOLICHHS)
U (GyHKIHOHAIbHBIE (HOpPUAWYECKHE
(akThl, NPaBOBOEC CO3HAHHE CYOBCK-
TOB aJIMHHHCTPATHBHO-TIIPABOBOTO
AKTBI
TOJIKOBaHMS HOPM IIpaBa, aKkThl MpH-
MEHeHHsI HopM TmipaBa) [7, c. 32-33].
Takoro e ompeselIeHuss MeXaHHU3Ma
aJIMHHHCTPATUBHO-IIPABOBOTO PETyJIH-
poBaHMA OOIIECTBEHHBIX OTHOLICHUH
U ero COCTaBHBIX 4YacTeil (IEeMEHTOB)
npunepxubaeres u C. I'. Crenienko. Ha
3TOT BOMPOC OH oOparaet 0codoe BHU-
MaHHe, OOBSCHSS, YTO OpPraHUYECKHE
COCTaBHBIC YaCTH OINPEACISAIOT CYTh
CaMOT0 MEXaHU3Ma, TO €CTh 0e3 HUX He
MOYET MPOUCXOAUTH MPOLECC aIMHHH-

peryiupoBaHusl, 3aKOHHOCTbD,

CTPAaTHUBHO-IIPABOBOTO PETYIHPOBAHUS.
OyHKIMOHATBHEIE K€ COCTAaBISIOIINE,
110 €er0 MHCHHWIO, UMEIOT BO3MOXXHOCTh
Ka4eCTBCHHO HM3MCHHUTh MEXaHU3M aj-
MHMHUCTPATUBHO-IIPABOBOTO  PETyIH-
pOBaHUS, OHHM CYUIECTBEHHO BIUSAIOT
Ha €ero HaJeXKHOCTh (HampuMmep, 4em
BBIIIIE YPOBEHb MPABOCO3HAHUS CyObh-
€KTOB aIMUHUCTPATHBHO-ITPABOBBIX
OTHOILIEHUM, TeM HaJe)KHEe JIeHCTBYET
MEXaHU3M), HO caM I0 cebe MeXaHU3M
aIMUHHACTPATUBHO-IIPABOBOTO PETYIIH-
pOBaHUS MOXKET CyIIEeCTBOBAaTh (OCy-
MECTBIIATHCS, BOIUIOMATHCS B JKH3Hb)
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n 06e3 (yHKIMOHAJIbHBIX COCTaBIISIO-
mux [2, c. 33].

B 1o xe BpeMs B COBpeMeHHOH
OTEYECCTBECHHON aJIMHHUCTPATHBHO-
MIpaBOBOW JIUTEpaType Mpeaaraercs
U JpYyroil BapuaHT COBOKYIHOCTH 3Je-
MEGHTOB MEXaHH3Ma aJIMUHUCTPATUBHO-
MIPABOBOTO PETYITHPOBAHUS, K KOTOPBIM
OTHOCSTCS: 1) HOPMBI AJIMUHUACTPATHB-
HOTO IIpaBa M UX BHEIIHEE BBIPAKCHHUE
— MCTOYHUK NpaBa; 2) myOnuyHas an-
MUHUCTpPALHXA; 3) NPUHLHUIIBL 1€ATeb-
HOCTH TYOJMYHON aJIMUHUCTpPALNU;
4) MHAMBHIyalIbHBIE aKThl MyOIMYHOM
aAMMHHUCTpAlMM; 5) aJAMMHUCTPATHUB-
HO-IIPaBOBBIC OTHOILIEHUsS, 6) (OPMBbI
aJMUHUCTPATUBHOTO TMpaBa; 7) TOI-
KOBaHHE HOPM aJMHUHHUCTPATUBHOTO
npaBsa; 8) METOABl aJMHUHUCTPATUBHO-
ro mpaBa; 9) mpouenypsl peanu3anun
aJIMHHHCTPATHBHO-TIPABOBBIX HOPM
[8, c. 92-93]. MexaHuU3M KE aJIMHHHU-
CTPaTHBHO-TIPABOBOTO PETYIHPOBAHUS
B. B. lN'anyHbko onpenensieT Kak cpen-
CTBO (YHKLHMOHMPOBAHMS €IUHOH CH-
CTEeMBbl  aJIMHUHUCTPATHBHO-IIPABOBOTO
peryJiupoBaHus ¢ LeNbl0 00ecreyeHus
mnpaB, cBOOOX U MyOJUYHBIX 3aKOHHBIX
MHTEpecoB (U3MYECKHX M IOpHANHYe-
CKHX JIHL, (YHKIHOHMPOBAHMS TPax-
JAHCKOTO 00ImecTBa M TOCYAapCTBa
[8, c. 93].

Wrak, B ocHOBe moxaxoja K ompe-
JEJICHUIO COJEpKaHUs aIMUHUCTpa-
THBHO-IIPABOBOTO MEXaHM3Ma JieXkar
MMEHHO JIEMEHTBhl MEXaHU3Ma IpPaBo-
Boro peryiaupoBanus. OnHaKko aHaiiu3
paboT mo »TOW mMpobiieMaTHKe MO3BO-
JSeT cliearh BBIBOJ, YTO, HECMOTPS Ha
JIOCTaTOYHO OOJIbIIOE KOJIMYECTBO Ta-
KHX paboT, BbIpabOTaTh €JUHOE YCTO-
sIBIIEECS B IOPUINYECKON HayKe MOHU-
MaHHUE CYHIHOCTH MEXaHH3Ma aMHUHH-
CTPaTHBHO-TIPABOBOTO PETYIHPOBAHNUS
W ero CTPYKTYpPHBIX DJIEMEHTOB TaK M
He ynanock. Ocraercs 0e3 BHHUMaHHS
Tak)K€ M MEXaHHU3M aJMHHHCTpPATHB-
HO-TIPAaBOBOTO PEryJINpOBaHus B cdepe
oOecrieueHnss 0€30IIaCHOCTH M Kade-
CTBA IHILEBbIX MPOJYKTOB.

Hccnenys aIMUHUCTPAaTUBHO-IIpa-
BOBOE peryiupoBanue B chepe o0e-
creyeHus: 0€30IaCHOCTH M KauecTBa
MUIIEBBIX  IPOJIYKTOB, HEOOXOIUMO
yKa3zarb, 4TO COJCPXKATCIbHBIM IpH-
3HAKOM JaHHOTO MEXaHHW3Ma SIBISETCS
HaJlnyue [ejiel TaKoro peryiIupoBaHMs
— obecnieueHue npas norpedurtenei u
HaIlMOHAIIBHBIX HHTEPECOB Tocynap-
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CTBa M 00IIEeCTBa B LIEJIOM B 3TOMH ce-
pe, JOCTH)KEHHE KOTOPBIX IO3BOJSET
roBOpuTh 00 3PPHEKTHBHOCTU aAMUHU-
CTPAaTUBHO-IIPABOBOIO PEryJINPOBaHUS
obecriedeHnss 0E30MAaCHOCTH W Kadye-
CTBa MHIIEBBIX MPoayKkToB. Heobxomu-
MO OTMETHTb, YTO Ba)KHBIM YCJIOBHEM
3(pGeKTUBHOCTH  aMHHUCTPATHBHO-
MIPABOBOTO PETYIHPOBAHUS B HCCIENY-
eMoii cepe cienyeT Ipu3HaTh MPEXK/Ie
BCETO CTENeHb COBEPIICHCTBA 3aKOHO-
J1aTeNIbCTBA, KOTOpask HaXOJQUTCS B Mpsi-
MOi1 3aBUCUMOCTH OT aJalTalluy HallK-
OHAJIBHOTO 3aKOHOAATEIbCTBA K 3aKO-
HomatenscTBY EBpomneiickoro Coro3sa,
HMIUIEMEHTALUU B 3aKOHOJATEJIbCTBO
VYKkpauHbl TOJOKEHUH COOTBETCTBYIO-
LIIMX MEKAYHapOAHBIX IIPABOBBIX aK-
TOB, UCIOJIb30BAHUS OIBITA IIPABOBOTO
perynupoBaHusi B 3T0il cdepe aApyrux
rocynapcts Mmupa. Cremyromumu yc-
JIOBUSIMH €r0 3(P(EKTHBHOCTH SIBISIOT-
cs HajuIekamass HHPOPMHPOBAHHOCTD
rpaXaaH O JEHCTBYIOIIUX MPaBOBBIX
npeanucaHusx B cdepe obecrnedeHus
0e30MacHOCTH M KayecTBa ITHIIEBBIX
MPOAYKTOB M KOMIIETGHIUSI COOTBET-
CTBYIOLIMX TOCYIapCTBCHHBIX HHCTH-
TYUMH OTHOCHTEIBHO pEaM3allud H
3aIMTHl TIpaB MOTpeduTeneii, ocobeH-
HOCTH OpraHH3al{H{ UX ACSITCIbHOCTH,
B TOM YHCJI€ U IPHU pEaJHn3alUN CBs-
3¢l MEKBEJOMCTBEHHOTO XapakTepa.
JocTtmxenue neneldl aJIMHHUCTPAaTHB-
HO-TIPABOBOTO PETYIMPOBAHHS B ITOM
cepe OCYIIECTBISAETCS C IOMOIIBIO
CPEICTB IOPUAMYECKOrO BO3JEHCTBUSA
Ha MOBe/IeHHE CyObEKTOB aJIMMHUCTpPA-
TUBHO-TIPABOBBIX OTHoIIeHUH. CoBO-
KYIHOCTb JaHHBIX CPEICTB, KOTOPHIC
SIBIIIOTCS PA3JIMYHBIMU [0 TPUPOAE U
(YHKIIMOHAJIBHOMY HA3HAYCHHIO, CO-
craBisieT GOpMabHBIH MPU3HAK MeXa-
HHM3Ma aJMUHHCTPATHBHO-IIPABOBOTO
peryaupoBaHus B cepe odecreueHus
0e30macHOCTH M KayecTBa MHUIIEBBIX
npoaykros [9, c. 306-307].

AHanu3 pasauYHbIX MO3ULHNA Teo-
PETHKOB IpaBa M HAYYHBIX JOCTHIKE-
HUH CHEIHMaJMCTOB JPYIHMX OTpaciei
IpaBa OTHOCHTEIBHO ONPE/EJICHUs 10-
HATHS MEXaHU3Ma aJMUHHUCTPATUBHO-
MIPaBOBOTO PEryJIUPOBAaHUS MO3BOJISIET
chopMupoBaTh COOCTBEHHOE BHJCHHE
MEXaHH3Ma aJMHUHHUCTPATHBHO-TIPABO-
BOrO peryiupoBanus B cdepe o0e-
crieueHus 0e30MacHOCTH M KadecTBa
M0 KOTOPBIM
CJeayeT NMOHWMaTh COBOKYITHOCTH ajI-

IMUIICBBIX TIPOAYKTOB,

MHHHCTPAaTUBHO-IIPABOBBIX  CPEJICTB,
KOTOPBIE PEan3yIoTCsl B IeSITEIIBHOCTH
CHCTEeMbI YIIOJTHOMOYCHHBIX CYOhEKTOB
C LEJbI0 YIOPSA0YCHUS TPAaBOOTHOIIIE-
HUM B yKa3aHHOU cdepe.

U3yuenne MexaHU3Ma aIMHUHU-
CTPATUBHO-IIPABOBOTO PETYITHPOBAHMUSI
B c(hepe obecreuenus 6€30MaCHOCTU U
Ka4eCTBa MUILEBBIX MPOJYKTOB HEBO3-
MOXXHO 0€3 yCTaHOBJICHUS COCTaBIISIIO-
IIUX €ro JIeMEeHTOB. Kak MBI BHIHMM,
MO/IaBIISIIOIIEe OOJBITMHCTBO YYEHBIX
BBIJICJISIIOT TPHU 00s13aTEIbHBIX AJIEMEH-
Ta (OpraHUvYecKHe COCTABISIONINE) Me-
XaHU3Ma aJMUHUCTPATUBHO-TIPABOBOTO
peryiaupoBaHusi, KOTOPbIE COCTaBISIOT
OCHOBY peryiIsiTUBHONH GQYHKIUU aj-
MHUHHCTPATUBHOTO MpaBa, a HWMEHHO:
HOPMBI MpaBa, 0ObEKTUBHO BBIPAKCH-
HbIC B 3aKOHaxX, MOCTAHOBJICHUSAX U
JIPYTUX HOPMAaTHBHO-TIPABOBBIX aKTax
[4, c. 319; 10, c. 341-342; 11, c. 354—
356;5,¢.263;9,¢.307-309;6,c.20-21;
7, c.32; 2, c.31; 8, c. 93; 12, c. 34,
13, c. 14-17; 14, c. 49]; upaBoBbl€ OT-
HotweHus [4, c. 319; 10, c. 341-342; 5,
c.262-263;9, c. 307-309; 6, c. 20-21;
7, c.33;2,c. 31; 8, c. 93; 12, c. 34;
13, c. 14-17; 14, c. 49]; axThl peanu-
3alMd  HOPM TMpaBa (CyObEKTHUBHBIX
npaB u oOsi3aHHOCTEH) [4, ¢. 319; 10,
c. 341-342; 11, c. 354-356; 5, c. 263;
9, ¢. 307-309; 6, c. 20-21; 7, c. 33;
2,¢.31; 8, c.93; 12, c. 34; 14, c. 49].
K daxynsraTuBHBIM 2eMeHTaM ((yHK-
LIMOHAJIEHBIM COCTABIISIOIIMM) OOBIYHO
OTHOCAT TaKue: IOpUAWYECKHe (aKTh
[11,c.354-356;5,¢.263;7,¢.33;2,¢.31];
aKThI TOJIKOBaHUS HOPM Ipasa [5, c. 263;
9, ¢. 307-309; 6, c. 20-21; 7, c. 33; 2,
c.31;8,¢.93; 12, c. 34; 14, c. 49]; akThl
MpUMEHEeHUsT HOpM TipaBa [4, c¢. 319; 11,
c. 354-356; 5, ¢c. 263; 7, c. 33; 2, c. 31];
3aKOHHOCTH [5, ¢. 263; 9, c. 307-309;
7, c. 33; 2, c. 31]; mpaBoco3Hanue [3;
5, ¢. 263; 9, c. 307-309; 7, c. 33; 2, c.
31]; mpaBoBas kynbeTypa [3; 5, c. 263; 9,
c. 307-309] u npyrue.

Crenarb onpeieneHHbId BBIBOJI OT-
HOCHTEJIBHO COCTABJISIOIIMX MEXaHH3-
Ma aJMUHHUCTPATUBHO-IIPABOBOIO PeEry-
JIMPOBaHUs B HCCIeIyeMOl HaMu cepe
MMO3BOJIUT JETANbHBIA aHAIU3 OTACb-
HBIX MIEPEYUCICHHBIX DIEMEHTOB.

AIMAHHCTPAaTUBHO-IIPAaBOBYIO OC-
HOBY oOecmedeHUsT O€30MaCHOCTH U
KayecTBa MHINEBBIX TNPOJAYKTOB 00-
pa3yroT HOPMBI IpaBa — ICPBUYHBIC
2JIEMEHTHI TIPAaBOBOTO BO3ICHCTBHS Ha
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0OLIECTBCHHBIE OTHOLICHHS, KOTOpBIE
MPU3BaHbl PENIAMEHTHPOBATh OpPraHM-
3alMI0 MeXaHM3Ma obecriedeHus 0es-
ONACHOCTH M KauecTBa IMUIIEBBIX MPO-
JIyKTOB, TO €CTh €r0 OCHOBHBIC 3aja4H,
NPUHLHKIIE  OPTaHU3AllMK, BHYTPEH-
HIOIO CTPYKTYDY, CHJIBI H CPE/ICTBA; Ia-
paMeTpbl IeATeIbHOCTH CUCTEMBbI 00e-
criedeHus1 0€30TacHOCTH M KadecTBa
MHUIICBBIX POJYKTOB, @ HIMCHHO IIpaBa
U 0053aHHOCTH TOCYIapCTBEHHBIX Op-
raHOB Ha OCYILECTBICHHE NPaBOTBOP-
YEeCKOMW, IPaBOIPUMEHHUTEIIBHON U KOH-
TPOJILHO-HAJ30PHON  JeATENBHOCTH,
MOPSAJOK HCIOJIb30BAHUS MMM HMEIO-
muxcst cui, GopM M CPEICTB; MOPSI0K
MPUMEHEHHUS CIIeNHaIbHBIX MEPONPHS-
TUN; TOPSAJIOK B3aUMOOTHOILIEHUI MEXK-
Iy TOCYHapCTBEHHBIMH M HErocyaap-
CTBEHHBIMU OpTaHHU3ALUSIMHU, KOTOpBIC
OCYIIECTBIISIIOT obecnieuenne Oe3omac-
HOCTH M KauyeCTBa IHIIEBBIX MPOAYK-
ToB. OOHOBJICHHE CYIECTBYIOIIUX |
MOSIBJICHUE HOBBIX aJIMHHUCTPATHUBHO-
[IPaBOBBIX HOPM BBI3BAHO Pa3BUTHEM
PBIHOYHBIX OTHOLICHHH, HEOOXOAMMO-
CTBIO COOJIIO/IEHUSI €BPONCHCKUX Tpe-
OOBaHMU K 3alUTE IpaB YEIOBEKa B
chepe obecrneueHuss 6€30MACHOCTU H
Ka4yeCTBa MULIEBBIX MPOTYKTOB.

B wuccienyemoii Hamu cdepe HOp-
MAaTHBHBIE aKThl OOIIETO Xapakrepa
U3JAIOTCS  PA3IUYHBIMH  CyObEeKTaMu
myonuyHOW agMuHucTpanun: Kabune-
TOoM MUHHCTPOB YKpauHsl, MuHHCTEp-
CTBOM 3IpaBOOXpPAaHEHUs YKpauHBI,
MUHHUCTEPCTBOM arpapHOW IOJIUTHKU
U TPOJIOBOJLCTBUS YKPAaHWHBI, HEMO-
cpenctBeHHO [ocymapcTBEHHOU CITyXk-
00if Mo 06e30MacHOCTH MHUIIEBBIX MPO-
IYKTOB W 3alluTe MpaB mnorpedureneit
u ap.

Cdepa nesATenTbHOCTH OPraHOB IIy-
OJMIMYHON aJMUHUCTPALMKA MOPOXKAACT
aJIMHHHCTPATHBHO-TIPABOBBIC OTHOIIEC-
HUS, B KOTOPBIX CTOPOHBI MPUHHUMAIOT
y4JacTue KaKk HOCUTENH MpaB u 00s13aH-
HOCTEH, yCTaHOBIEHHBIX M obecredu-
BAaGMbIX aJIMHHHMCTPATHUBHO-IIPABOBBI-
mu HopMmamu [15, c. 14]. OueBuano,
YTO yCIemHOe QYyHKIHOHUPOBAHHE ME-
XaHM3Ma a]MUHHCTPATUBHO-IIPABOBOTO
peryiaupoBanusi B cepe obecredeHus
0e30MacHOCTH W KadyecTBa MHILIEBBIX
MPOAYKTOB 3aBHCHT B OIPEACICHHON
CTEINECHH OT peau3aliy dTHX aJIMHHH-
CTPaTHBHO-TIPABOBBIX OTHOLICHHIA.

AJIMHHHCTPATHBHO-IIPABOBBIC  OT-
HOILICHHUS TPAJAMIMOHHO COCTOST U3
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CyObeKTOB, OOBEKTOB M COJIEPIKAHUS
KaK COBOKYIIHOCTHM TNIpaB M 00s3aH-
HOCTel CcTOpOH. JlJisi BO3HMKHOBEHUS
aIMUHUCTPAaTUBHO-IIPABOBBIX  OTHO-
HICHUH TpeOyeTcsi Halu4ue HopHInde-
ckux (axroB. [Ipu 3TOM rOpuaHYECKHE
(hakThl KaK OCHOBaHHE BO3HMKHOBCHUS
aIMUHHACTPATUBHO-IIPABOBEIX OTHOIIIE-
HOW, B 3aBUCHMOCTH OT HaJMYUs WK
OTCYTCTBHS CBsI3U (aKTa C BoJeH cyOnb-
eKTa, JeNsTcsi Ha JelcTBus (mpaso-
MEpHbIC M HEIIPABOMEPHBIE) U COOBITUS
[7, c. 46].

[IpaBomepHBIe neicTBUS BbIpaxka-
I0TCSI B TIOBEICHUHU JI0fIel, KOTOpoe co-
OTBETCTBYET IIPABOBBIM TPEOOBAHUAM
n paspeumenusm [9, c. 447]. K mpaso-
MEpHBIM JEHCTBHSIM, KOTOPBIE MOPOXK-
JTafoT aIMUHUCTPATUBHO-IIPABOBEIC
OTHOIICHHUS, OTHOCSITCA aKTBl YTPaB-
JIEHUS — TIOCTAHOBIICHHSI M PacTIOpsIKe-
Hus Kabunera MUHHCTPOB, IPUKA3BI U
pacriopspkeHust MUHUCTEPCTBA 3/1paBo-
oxpaHeHUs YKpauHbl, MHHHCTEpCTBa
arpapHod MOJUTUKH M IPOJOBOIb-
CTBHS YKpauHbI U Ap. AIMUHHCTPATUB-
HO-TIPABOBBIE OTHOILIEHUSI BO3HUKAIOT
TaKXe B CBA3U C ACHCTBUAMU OTJEIb-
HBIX TPaXJAaH M JOJKHOCTHBIX JIHI]
[16, c. 45], nampumep, B ciaydae 00-
pamieHusi cyObeKTa XO3sSHCTBOBAHHS C
)kano0oit Ha locymapcTBEHHYIO BeTe-
prHapHYI0 (UTOCAHUTAPHYIO CIyXOy
00 oTKa3e B BbLaye JIMIEH3UU HA OCY-
LIECTBJICHUE XO35HCTBEHHOUN neATeNb-
HOCTH B c(epe BETepUHAPHON Meau-
uuHbl. Kpome »3Toro, ropuandeckum
(hakTOM, KOTOpBIH 00yCllaBIMBAaET BO3-
HUKHOBEHUE AaJMUHUCTPATUBHO-IIpa-
BOBBIX OTHOIIEHHI, MOXKET OBITH O€3-
nesitenbHOCTh [16, c. 45], Hampumep
HEBBINOJIHEHNE 3aKOHHBIX TPeOOBaHMI
OJDKHOCTHBIX JIMIT TOCYZapCTBEHHOI
CaHHUTAPHO-IMHUAEMHUOJOTHIECKOHN
CIy>KOBI M TOCYIapCTBEHHOW CITy>KOBI
BETCPUHAPHON MEIHUITMHBI.

HenpaBomepHsie nelicTBUS — 3TO
MIpaBOHAPYLIEHNUs, MPOCTYIKH, BIEKY-
mue 3a coboil mpuUMEeHEeHHe Mep IpH-
HyauTenabHOTO Bo3zaeiicTBua. K He-
MPaBOMEPHBIM JIEHCTBUSIM OTHOCSTCS
MIpaBOHAPYILIEHUs, B TOM YHCIIE aJMHU-
HUCTpPAaTUBHbBIE U JUCLUIIINHAPHBIC, 3a
KOTOpBIE HACTYMaeT OTBETCTBEHHOCTH
[16, c. 45], manpumep agmMuUHHUCTpa-
THBHasl OTBETCTBEHHOCTH MO CT. 156-1
Konexca VYkpaunsl 00 aaMHHUCTpa-
THBHBIX NpaBOHAPYLICHUSX (lIanee —
KVYoAIl) «Hapymenne 3akoHOIATENb-

CTBa O 3allMTe IpaB HoTpeduTesneii»
unu no ct. 167 KYoAll «Bpenenue B
oOpallleHue WIM peasu3aluio MpoayK-
LU, HE COOTBETCTBYIOIICH TpeOOBaHU-
sIM cTaHgapToB» [17].

CrnenyrommM OCHOBHBIM 3JE€MEH-
TOM MEXaHHW3Ma aJMHUHHUCTPATHBHO-
MIPaBOBOTO pEryINpoBaHUs B cdepe
obecnieueHust 0€30MACHOCTH W Kade-
CTBa MHUIICBBIX MPOAYKTOB SIBISIOTCS
aKTBl peaJin3aliu CyObeKTUBHBIX IPaB
u o0s3aHHOCTEH. Peammsamust — 3T0
BOIUIOIIEHUE NPEAINUCAaHUNH MPaBOBOU
HOPMBI B JESTEIBHOCTH CyOBEKTOB
mnpasa [9, c. 451]. Kak cnpaBeniuBo oT-
meuaer O. ®@. CkakyH, akTaMu peanu-
3allMM MpaB U O00S3aHHOCTEH sABIIETCS
(akTHyeckoe TMOBeACHHE CYyOBEKTOB
[IPaBOOTHOILLICHUH, CBSI3aHHOE C OCY-
IeCTBICHNEM (peanmu3annei) CBOUX
npaB u obs3anHOCTEd [18, ¢. 501]. Pea-
TU3anus aJIMHHUCTPATHBHO-TIPABOBBIX
HOpM B cdepe obecrieueHus Oesomac-
HOCTH M KauecTBa IMIIEBBIX MPOAYK-
TOB OCYLIECTBJIACTCS B CICIYIOIUX
dbopmax [5, c. 412; 7, c. 39]:

— BBINOJIHEHNE HOPM IIpaBa (Hampu-
Mep, 0053aHHOCTb TOCYAapCTBEHHOTO
nHCcHeKkTopa locymapcTBeHHOH BeTe-
pUHApHO# (uTOCAHUTAPHOH CIYKOBI
B Cllydae BBISBICHHUS IpaBOHAapyLIe-
HUS COCTAaBUTh Ha IPABOHAPYIIUTEIS
aIMUHUACTPATUBHBIA  NPOTOKOJ  TIO
CT. CT. 42-1, 42-3, 188-22 KYoAIl);

— HCIIOTb30BaHWE HOPM TIpaBa (Ha-
npuMep, npaBo cyObeKkTa XO3sSHCTBO-
BaHusi oOparutbcs K [ocynapcrBeH-
HOW BeTepHHApHOW (HUTOCAaHUTAPHOM
ciyk0€  OTHOCHUTENIBHO  IOJIy4eHHUs
JUICH3UU Ha OCYIIECTBICHHE XO3sii-
CTBEHHOM JIeSITEIIbHOCTHU B cepe BeTe-
pUHAPHOM MEIUIINHBI);

— colOmroneHne HOpM TpaBa (Ha-
MpUMep, 3arpemniaeTcs: CoBeparh aei-
CTBHSI, KOTOPBIE MPEYyCMOTPEHBI TaKH-
Mu cTaThbaMmu: cT. 167 KYoAIl — BBO-
INTH B OOpalleHHe WM peaTn3amuio
MPOAYKIIMIO, KOTOpasi HE COOTBETCTBY-
eT TpeOOBaHUsIM CTaHJIapTOB; CT. 212-2
KVYoAIl — 3acekpeunBarh HHPOPMAIIHIO
0 Ka4yecTBE IHUIIEBBIX MPOAYKTOB; CT.
42-2 KYoAlIl — 3aroraBnuBars, nepepa-
0aThIBaTh WM COBIBATH PaTMOAKTHBHO
3arpsi3HEHHBIC MPOAYKTHI IUTAHUSA);

— IpUMEHEHHE HOPM IpaBa (Hampu-
Mep, W3/aHue Mpukaza MHUHHCTEpCTBa
arpapHOd TOJUTHKU W IPOIOBOJIB-
cTBHs YKpauHbl «O0 yTBEp>KIESHUHU TO-
JIO)KEHUS O TEPPUTOPHUAIIBHBIX OpraHax
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TocynapcTBeHHOM BeTepuHapHOit U Gu-
TOCAHUTAPHOH CITy’KOBI YKPauHbI»).

B menoM MOXHO cka3aTb, YTO OC-
HOBHOH OCOOEHHOCTBIO aJAMHMHUCTpA-
THUBHO-TIPABOBOTO  PEryJIHPOBAHHUS B
chepe obecreuenuss 6€30MaACHOCTH H
Ka4ecTBa MULIEBBIX MPOJYKTOB SIBISCT-
Csl TO, YTO peayin3alus MeXaHu3Ma aji-
MHUHHUCTPATUBHO-TIPABOBOIO PETYJIHPO-
BaHHUs CBsI3aHA C perjaMeHTaluen Jo-
CTATOYHO HIMPOKOTO Kpyra 00IIeCTBEeH-
HBIX OTHOIIEHUH, KOTOpbIE MPSIMO WM
KOCBEHHO CBSI3aHBbI C yJ0BICTBOPCHUEM
ONpeAeNeHHbIX MOTPeOHOCTEeH Tpax-
aH B MOTPeOUTENbCKOU cdepe, 0de-
CIICYEHUEM COOTBETCTBYIOIICH 3alUThI
3aKpeTICHHBIX 3aKOHOJIATEIbCTBOM
IpaB M CO3JIaHUEM HaJUIekKAIIUX yClIOo-
BHH MX pealn3allu, yCTaHOBJICHHEM
OTIpe/ICNICHHBIX MMapaMeTPOB, KOTOpBIC
MPEACTABISAIOT c000¥ cBOCOOpa3HyIO
TOYKY OTCUYETA IPU PEUICHUH BOIPOCOB
1Mo oOecriedyeHnIo Oe30MacHOCTH U Ka-
YeCTBA IMUILEBHIX MPOAYKTOB.

Wcxonss u3 aHanusza HaydyHOH mu-
TepaTypbl M HMCCIEIO0BAaHUS OCHOBHBIX
9JIEMEHTOB MEXaHHM3Ma aJMHHHCTpa-
THUBHO-IIPABOBOIO  PEryJIMpPOBaHHUS B
chepe oOecmeuenuss Oe30MaCHOCTH
M Ka4yecTBa MUILEBBIX INPOJYKTOB, B
CTPYKTYype YKa3aHHOTO MeEXaHH3Ma
MOTYT OBITh BBIICICHBI U JIpyrue, (a-
KyJIbTaTUBHBIC, JJIEMEHThI, @ WMEHHO:
opuanueckie (GakThl, aKThl TOJIKOBa-
HUsL HOPM TIpaBa, aKkThl NMPUMCHCHHS
HOPM IIpaBa, 3aKOHHOCTb, IIPAaBOCO3HA-
HUe, IpaBoBas KyabTypa u T. 1. Ho, MbI
CYHMTaeM, MMEHHO HOPMBI a/IMUHUCTPA-
THBHOTO NPaBa, pErIaMEHTUPYIOLIHE
oOlIecTBeHHbIE OTHOLICHUST B cdepe
obecrieueHns: 0€30MAaCHOCTH M Kade-
CTBa MHILEBHIX MPOJYKTOB, AIMHHH-
CTPAaTUBHO-TIPABOBBIC OTHOILICHUS, KO-
TOpPBIE BKJIIOYAIOT B CE0sl COOTBETCTBY-
olMe TpaBa, O0SI3aHHOCTH WU OTBET-
CTBEHHOCTh HX YYaCTHHKOB, a TaKXKe
aKThl pealin3alnn CyObEeKTUBHBIX MpaB
1 00s13aHHOCTEH, C TTOMOIIBIO KOTOPBIX
MpeANUCaHus aJIMUHUCTPATUBHO-IIpa-
BOBBIX HOPM (DaKTHUECKH BOILIOLIAIOT-
Csl B KHM3Hb, ONPENEISAIOT CYyTh CaMOro
MEXaHH3Ma, TO €CTh 0e3 HUX HE MOXKET
MIPOUCXOJUTh MPOLECC aAMHHUCTpa-
THUBHO-TIPABOBOTO  PETYJIHPOBAHHS B
chepe obecreuennss 6€30MACHOCTH H
Ka4eCcTBa MUIIEBBIX MPOTYKTOB.

Onupasch Ha U3I0KEHHOE, MBI MO-
JKEM clieaTh CICIYIOIINE BbIBOIBI.
MexaHU3M aJIMUHUACTPATHBHO-TIPABO-
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BOTO peryjiupoBaHus B cdepe obecre-
4qeHHs1 0e30MacHOCTH M KadyecTBa MH-
LIEBBIX MPOAYKTOB — 3TO COBOKYITHOCTb
aJIMHHHCTPATUBHO-TIPABOBBIX CPEICTB,
peann3yeMbiX B JAEATENbHOCTH CHCTe-
MBI YIIOJIHOMOYEHHBIX CyOBEKTOB C Iie-
JIBIO YHOPSIJOYCHHS TPaBOOTHOIICHUIT
B yKa3aHHOI cdepe. CTpykTypa Mexa-
HU3Ma aJMHHHUCTPATHBHO-TIPABOBOTO
peryiaupoBaHus B cdepe obecriedeHus
0e30MacHOCTH W KavyecTBa IHIIEBIX
IIPOIYKTOB COCTOUT U3 TPEX OCHOBHBIX
9JIEMEHTOB: aJIMHHHUCTPATHBHO-IIPABO-
BBIX HOPM, aIMHHHUCTPAaTHBHO-TIPABO-
BBIX OTHOIICHHH M aKTOB pealn3alliu
CyOBEKTHBHBIX IPaB U OOSI3aHHOCTEH.
VIMEHHO 9TH 27IeMEHTHI, 6€3 KOTOPBIX He
MOJKET MPOUCXOAUTD MPOLECC aMUHH-
CTPaTUBHO-IIPABOBOIO PEryIHPOBAHHUS,
U ONPEACISIOT CYyTh U3y4aeMOro HaMH
IOpuanueckue  (Hakrsl,
aKThl TOJIKOBAHMSI HOPM IIpaBa, aKThl

MECXaHH3Ma.

MPUMEHCHHUS HOPM TpaBa, 3aKOHHOCTb,
[IPaBOCO3HAHUE, MPABOBasi KyJIbTypa H
JOpyrUe JJIEMEHThl MeXaHH3Ma IPaBo-
BOTO PETyJIMPOBaHUs OTHOCATCS K (ha-
KyJIbTaTHUBHBIM DJIEMEHTAM, MOCKOJIBKY
OHM B 3HAYUTEIHLHOW Mepe BIHAIOT Ha
yKa3aHHbBI MEXaHHU3M, €ro BBIPaXKEH-
HOCTb U 3QPEKTUBHOCTD, HO MPU ITOM
HE SIBIISIOTCS 00SI3aTENbHBIMU DIICMEH-
TaMH, MOCKOJIBKY caM 1o cebe Mexa-
HU3M  aJMHHHCTPATHBHO-TIPABOBOTO
perynupoBanus B cdepe obecreueHus
0e30MacHOCTH W KavyecTBa ITHIIEBbIX
MIPOIYKTOB MOXKET CyLIeCTBOBAaTh U 0e3
HUX.

CnMcok HCHOJIb30BAHHOI JuTepa-
TYpbI:

1. Koncrutyuis Ykpainu // Binomocti
BepxoBnoi Pamm Vkpaimm. — 1996. —
Ne 30. — Cr. 141.

2. Cremenxko C. I. Mexanism
a/IMIHICTPATUBHO-IIPAaBOBOIO  PETYIIIO-
BaHHS: CydyacHI NpoOJieMHI NHTaHHS /
C. I. Crenenko // AxryanpHi npoOiemMu
Jep>kaBu 1 mpaBa: 30ipHUK HayK. Mpallb.
Bum. 35. — Oneca: IOpuauuna niteparypa,
2007. - C. 31-34.

3. AnekceeB C. C. MexaHu3m mpaBo-
BOTO PEryJIMPOBaHHMS B COLMAIUCTHYC-
ckoM rocynaperee / C. C. AnexceeB. —
M. : IOpua. nur., 1966. — 187 c.

4. Anexcees C. C. BocxoxaeHue k
npaBy. [Toucku u pemenns / C. C Anex-
ceeB . — M. : UznmarensctBo HOPMA,
2001.-742 c.

5. Ckakyn O. ®. Teopis nepxaBu
i mpasa : [migpyuynuk]| / O. ®. CkaxyH.
— 2-re Buganna. — K. : Anepra ; LUVJL,
2011.-520 c.

6. Tonocuiuenxo I. TI. Amminictpa-
THUBHE IPaBO YKpaiHW: OCHOBHI MOHST-
14 : [HaBy. moci6.] / L. TI. TonocHiueHko,
M. @. Craxypcekuit. — K. I'AH,
2005.-231c.

7. Konomoens T. O. AnMiHicTparuBHe
mpaBo VYkpaiHu. AKajeMiuHui Kypc
[migpyunuk] / T. O. Komomoens. — K. :
Opinkom IuTep, 2011. — 576 c.

8. AjMiHicTpaTHBHE TIpaBO YKpaiHU
B Cy4acHMX yMOBaX (BHKJIMKH IIOYar-
ky XXI cromiTrs) [mMonorpadis] /
[B. B. Tamynmeko, B. 1. Oxedip,
M. I1. Muxrin, O. O. Onumyxk, 0. B. T'pu-
nmacoB, M. M. Hogikos, V. O. Ilamienxko,
I. A. Ipomin, O. M. €myk] ; 3a 3ar.
pen. B. B. Tamyneka. — Xepcon
BAT «XepcoHcbka MiChKa JIpyKapHs»,
2010.-376 c.

9. Teopis ngepxaBu 1 mpasa.
Axkanemiunuii Kypc : [migpy4nHuk] / 3a
pen. O. B. 3aituyka, H. M. Onimienko. —
2-e B, nepepoO i gonos. — K. : FOpinkom
Iurep, 2008. — 688 c.

10. Xponantok B. H. Teopus rocy-
napctBa M mpasa : [y4ed. mocob. s
BbIcI. yue0. 3aBen.] / B. H. Xpomnaniok ;
mon pen. mpod. B. I. Ctpeko3osa. — M.,
1995.-377 c.

11. KpecroBckast H. H. Teopus rocy-
JlapcTBa U 1paBa : [31eMeHTapHbli Kypc] /
H. H. Kpecrosckas, JI. I' Marseesa. — X. :
Opnucceit, 2007. — 384 c.

12. Mocwonaz C. O. AnminicTpaTiBHe
IpaBo YKpaiHW y BU3HAYEHHSX Ta CXeMaXx :
[maBu. nocionuk] / C. O. Mocbonas. — K. :
[Ipenenent, 2006. — 176 c.

13. Kisanos C. B. AnmiHicTpaTuBHe
npaBo YkpaiHu : [HaB4.-MeTo[. 1mocib.] /
C. B. Kisanos, JI. P. Bina. — 2-re Bun.,
nepepobn. i mom. — O. :FOpun. n-pa,
2002.-312c.

14. Spmaki X. I1. AnmiHicTpaTuBHO-
HarIs/I0Ba iSUTBHICTE Mininii B YKpaiHi :
JTUC. ... JOKT. FopH[I. HayK : criert. 12.00.07 /
X. I1. Apmaxki. — X., 2006. — 438 c.

15. Bukonasya BIIaJ1a i
aZIMiHICTpaTUBHE MPaBo : [MoHOrpadis] /
[B. O. Asep’snoB, O. ®. Amuppiiixo,
I. II. Tomocuivenko Ta iH.] ; 3a pen.
B. JI. ABep’sHoBa. — K. : BumaBamumit
Him «Ia-FOpe», 2002. — 668 c.

16.  AZMHHHUCTpaTUBHOE  IIPaBO
YKpauHbl [yueOHUK Uit CTyIeHTOB
BBICII. yuel. 3aBelCHUH rOpH[. criell.] /

" LEGEA SI VIATA

[FO. II. bursx, B. B. boryukuii,
B. H. l'apamyk u nap.] ; nox pen. mpod.
1O.11. buTtska. —2-e u3a., nepepad. u 10m. —
X. : IIpaBo, 2003. — 576 c.

17. Konexc VYkpainu po
aIMIHICTpPATHBHI IPaBONOPYILICHHS : 3a-
KoH Ykpaiuu : Big 7 rpyaas 1984 p. //
Bigomocti BepxoBuoi Pamm YPCP. —
1984. —Ne 51. — Cr. 1122.

18. Ckaxyn O. ®@. Teopis nepxaBu i
npasa : [migpyuynuk] / O. ®@. CkakyH. —
niep. 3 poc. — X. : Koncym, 2008. — 656 c.



FEBRUARIE 2015 || 2.

T'PAJKIAHMH, UCTIOJHS IO OBIECTBEHHBIN JOUIT,
KAK NOTEPHEBIINI OT MPECTYIUIEHUS, MTPEAYCMOTPEHHOTO
CTATBEM 350 YTOJIOBHOT'O KOJEKCA YKPAMHBI

JAmvurpuii 'OJIOBUH,
acHHpPaHT KadeIpsl yTOIOBHOIO IIPaBa,
YTOJIOBHOTO TIPOIIECCa M KpUMHHAIMCTHKA
OJiecckoro HalMOHANILHOTO yHUBepcuTeTa uMeHn M.J. Meunukosa

Summary

Article is devoted research of determination of the victim from a crime provided by item 350 of Criminal Code of the Ukraine.
The review of modern problems of determination of signs of such victim, as the citizen performing a public debt is performed. It is
necessary to carry to citizens who perform a public debt not only persons who take part in activity of public organizations in prevention
and the termination of crimes, public order infringements, but also those representatives of the public who take part in the decision of
individual questions of local value. The conclusion about necessity of improvement of the criminal legislation of Ukraine becomes.

Key words: criminal law, threat or violence concerning the office person or the citizen which performs the public debt which has
suffered.

AHHOTaUMsA

CraThs MOCBSIICHA UCCIIEIOBAHUIO OMPECIICHHS MTOTEPIIEBIIETO OT MPECTYIUICHNUS, MPEyCMOTPEHHOTO cTaTheid 350 YromoBHOTO
koziekca Yipaunbl. OCyIIecTBIeH 0030p COBPEMEHHBIX MPOOIIEM OIpeIeIeH s IIPH3HAKOB TAKOT'O MOTEPIIEBILEr0, KaK MPaKIaHUH, UC-
MIOJTHSIOMINHN o0ecTBeHHbIN 10T, K rpakiaHaM, KOTOpbIE UCTIONHSIOT OOIECTBEHHBIH JIOIIT, CIEAYeT OTHECTH HE TOJIBKO JINI, KOTO-
pBIe IPHHUMAIOT YIaCTHE B ACATSIFHOCTH OOIIECTBEHHBIX OpraHU3alyii B IPEJOTBPAICHAN 1 MPEKPAICHUHN IPECTYTIICHUH, Hapy-
LICHU 00IIECTBEHHOTO MOPSIKA, HO U TeX MPEACTaBUTENeH 00IIeCTBEHHOCTH, KOTOPBIE IPUHUMAIOT YYaCTHE B PELICHUH OTACIbHBIX
BOIIPOCOB MECTHOTO 3HaUeHHMs. [{enaeTcst BBIBOA 0 HEOOXOANMOCTH YCOBEPIIEHCTBOBAHHS YTOJIOBHOTO 3aKOHOATENILCTBA YKPAHHBIL.

KiioueBblie c10Ba: yronoBHOE MPaBo, yrpo3a WK HACHIINE OTHOCHTEIBHO CITYKEOHOTO JINIa MK TPaXKJaHWHA, KOTOPBIN MCIION-
HSIET OOIECTBEHHBIH IO, TOTePIIEBIINH.

l I ocTaHoBKa npodaemsbl. C yue-
TOM TIOCJIEHUX Ipeobpa3oBa-

HUI B CHCTEMeE BJIaCTH B YKpauHe 1 U3Me-
HEHHUEM NPUOPHUTETOB B IPaBO3AIUTHON
JIeSITEIBHOCTH TOCY/IapcTBa U 00liecTBa
Cpein YYEHBIX BO3HUKAET MHOTO CIIOp-
HBIX BOIIPOCOB OTHOCHUTEIILHO MTOTEPIEB-
IIKAX OT IPECTYIUICHUH MPOTUB aBTOPH-
TeTa OPraHOB TOCYAAapPCTBEHHON BIIACTH,
OpPraHOB MECTHOTO CaMOYIpPaBJICHHUS H
00beIMHECHUH TpaXkJaH, IPeILyCMOTPCH-
HBIX cTatbedl 350 YromoBHOTrO KOmEKca
VYkpauns! (nanee — YK Vkpaunsr).

IToTepneBUIMMH  OT HCCICIYEMOTO
MPECTYIUICHUS MOTYT OBITh!

1) cny)xeOHOE IO (KpOME TeX JIHII,
KOTOpBIE BBICTYINAIOT MOTEPIEBLUIMMH OT
JIPYTHX TOCSTaTeNbCTB, MPEAYyCMOTPEH-
HBIX, B YaCTHOCTH, CTaThsiMHu 345, 346,
377, 405 YK Ykpaunsi);

2) TpakIaHWH, HCIOJHSIOUUN 00-
IIECTBEHHBIH [ONI, B TOM YHCJE YICH
001IeCTBEHHOTO (DOPMUPOBAHUS 110 OX-
paHe OOIIECTBEHHOTO MOpSIKa M roCy-
JAPCTBEHHO# TpaHuIbl (TIPH YCIOBHH,
YTO COBEPILICHHOE HE OXBATHIBACTCS CTa-
ThsiMu 342, 377 YK Ykpaussr);

3) nuna, KOTOpbIe SIBISIOTCS OJU3-
KHMH CIIy’)KeOHOTO JIMIA; MOTEpIEBIINe
OT TPECTYIUICHUs, HPEILyCMOTPEHHOTO
yacTsamu 2 u 3 crareu 350 YK VYkpau-

HBI; JTUI[A, KOTOPBIE SBISIOTCS ONMU3KUMHE
rpaXJIaHuHA, HCIOJHAIIEro ofIe-
cTBeHHbIH goir [1, c. 1011].

[TonbITaeMcs, onupasch Ha MOJIOKE-
HUS HOPMATHUBHBIX aKTOB OTCUYCCTBCH-
HOTO
KaKhe UMEHHO JIUIa OTHOCSTCS K Tpax-
JaHaM, KOTOpBIE HWCHOJHSIOT —o0IIe-
CTBEHHBIH JIOJT.

AHAJIM3 MOCJTeTHUX HMCCJIe0BAHUI
H myommkanmii. Pazubie actiexktsl mpo0iie-
MBI YTOJIOBHO-ITPABOBOM OXpaHbI TPpax/ia-
HUHA, WCIOJHSIOMEr0 OOIIECTBCHHBII
JIOJNT, MCCIICIOBAIUCH OTEUECTBEHHBIMHU
crienuanucramu, B yactHoctu [LII. AH-
npymko, B.O. Haspouknm, B.M. Ocan-
ynM, M.U. Ilanoeim, B.B. Crammucom,
€.J1. CrpensuoBsiv, M.M. XaBpoHiokoMm,
C.C. Suenko n npyrumu. Hecmorps Ha
TO, YTO PabOTHI IPEICTABICHHBIX aBTO-
POB HMEIOT OOJIBIIIOE HAYYHOE M MPAKTH-
YecKoe 3HAYCHUS, OCTAeTCs MHOTO Hepe-
HICHHBIX BOMPOCOB OTHOCHTENIHHO OITH-
MU3AIMU OTBETCTBEHHOCTH 33 YTPO3y HIIH
HACHUJIME OTHOCHUTEJIBHO rPpaXkIaHUHA, UC-
MOJTHSIOMIETO OOIIECTBCHHBIN JIOJIT.

Heabio cTaThbu SBISETCS PACKPHITHE
MpOOJIEMBI OTIpEIeNICHUsT MOCTPaIaBIIe-
TO B UCCIIEyeMOM TIPECTYIUICHUH C yde-
TOM COBPEMEHHBIX JOCTHKEHUH yTOJIOB-
HO-IIPaBOBOW HayKH.

3aKOHOAATECJIbCTBA, YCTAaHOBUTH,

H3j0keHne OCHOBHOIO MaTepH-
ama. lcropms oOTedecTBEHHOIro yro-
JIOBHOTO 3aKOHOJATEIbCTBA ITO3BOJISIET
KOHCTaTHpOBaTh, YTO OOIIeCTBEHHAas
NESITEIbHOCTh JIMI KaK OOBEKTOB Yro-
JIOBHO-TIPABOBOM OXpaHbI HAIIlJIa 0TOOpa-
JKEHHE B 3aKOHOAATEIILCTBE 3HAYUTEIIHHO
MO3/IHEE, YeM CITy)KeOHas JesITeIbHOCTb.
Hopmbl fmeiicTByIOIIEro 3akOHOAATENb-
cTBa B cdepe yroJoBHO-IPABOBOH OX-
paHbI NI U UX ONN3KUX B CBSA3H C BBI-
TTOJTHEHHEM HMH OOIIECTBEHHOTO JOJTa
TIPECTABISETCS JIOTHUECKUM Pa3IeNIuTh
Ha TPU KaTeTOPHU:

1) BEINONHEHHE CHENHAIbHO BO3JIO-
JKEHHBIX 00s13aHHOCTEH Ha OOIIeCTBEH-
HBIX Havalax;

2) ocylecTBICHUE KaKUX-THOO Jeii-
CTBUIf 10 COOCTBEHHOW WHHUIIMATHBE MPH
YCIIOBUHM HMX IMPAaBOMEPHOCTH H 00IIe-
CTBEHHOMU TIOJIb3bI,

3) ocymiecTBICHHE OOIIECTBEHHO MO~
JIE3HBIX JIEUCTBUIN BCIIEICTBUE BBINIOJIHE-
HUS MTPaBOBOM 00s3aHHOCTH [2, ¢. 5].

W3 sTOTO CllemyeT, UTO BBHITOIHEHH-
eM o0IIecTBeHHOH O005S3aHHOCTH SIBIIS-
FOTCSl OCYIIECTBJICHHE JIUIIOM, KOTOpOE
HE MMeeT CIy)KeOHBIX WM JPYTUX CIie-
LHUATBHO TPEIyCMOTPEHHBIX 3aKOHOM
MOJTHOMOYHIA, COLUAIBHO HEOOXOIMMOit
NEeSITEIbHOCTU MPHU YCIOBHH, YTO TaKas
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JESTEIbHOCTh SIBIISIETCS PaBOMEPHOM,
TO €CTh OCYHIECTBISIETCS COITIACHO 3a-
KOHOJIaTE€IbCTBY YKPAaWHBI M COOTBET-
CTBYIOUIMM  MEXAyHapOIHO-IIPAaBOBBIM
HOpMaM.

OpnHako cyaeOHasi MpakTHKa Conaep-
JKUT CTy9ad, KOTJa CyA0M MPHHUMAIOTCS
BO BHUMAaHHE JHIIb (OpPMaJbHBIE TPHU-
3HAKH TOTO, YTO MOCTPaJaBIINH SBIISET-
Cs1 CTIOJTHSIOIIMM OOIIECTBEHHBIH 0T,
Taxk, 13 nexabps 2013 1. okoso 19 gacos
BUHOBHBI @., HaxoAsCch B COCTOSHUH
AJIKOTOJIBHOTO OIbSIHEHHUs, JEUCTBYS C
MPSIMBIM  YMBICJIOM, HAIIPABICHHBIM Ha
MPUYUHEHNE TENECHBIX IOBPEXKACHUM,
3anoo3puin rpaxaanky T., xoropas B
TO BpeMs MPOXOJIWIa BO3JIE MarasmHa
«HuBa» mo ynuune JleHnHa B mocenke
MaieBka [ToaTaBckol 00J1acTH, B TOXH-
[OICHWN TPUHAAJISKAIIEro eMy MOOWIb-
HOTO Tesie(hOHa 1 peAHaMEPEeHHO HaHeC
eil ymap B 001acTh TOJOBBI, Y€M IpH-
YUHHJ JIETKOE TEJIECHOE ITOBPEXICHUE
B BHJE ymnOa MATKMX TKaHEil 3aTblIKa
ceBa C TOAKOXKHBIMH KPOBOM3JIMSHUSA-
MH, KOTOPO€ HE BBI3BAJIO KPAaTKOBPEMEH-
HOTO PacCTPONCTBA 3J0POBbS.

3aMeTUB MIPOTUBONPABHBIC JCHCTBUS
BUHOBHOTO ®. U ycibIaB KpUK O TOMO-
M TOTEpIEeBIIeH, HECOBEPIICHHONIET-
HUH TOCTpamaBImIMi A., KOTOPBIM B TO
BpeMsI IPOXOAWI TIO YJHIe, Hadal mpe-
cienoBaTh BUHOBHOTO @. M, TOTHAB €ro
BO3JIe yrpasieHus [leHcnonHoro GoHma
VYkpaunsl B MameBckom paiioHe B TO-
cenke MameBka IlonraBckoii obnactu,
cTapajcsl ero 3aaep>kaTb, HO BUHOBHBII
@., neiicTBys C MPSMBIM YMBICIOM, Ha-
MpaBJICHHBIM Ha MPUYMHEHHE MOCTpa-
IaBlmieMy A. TEJIECHBIX TMOBPEXKICHUH,
HaHEC eMy JIeTKHe TeJIeCHbIE MOBPexk/Ie-
HUS B BHJIC CCAJUHBI B IOOHOM Y4acTKe
TOJIOBBI CIpaBa M B HIDKHEH YacTH Iie-
penHeld NOBEPXHOCTH TIPYAHOW KIIETKH,
KOTOpBIE HE BBI3BATH KPATKOBPEMEHHOTO
pacctpoiicTBa 310poBbs [3].

OnHako, JaBasi OLEHKY COOpaHHBIM
JI0Ka3aTeNnbCTBaM, CyAd IOCYMTAN, 4YTO
neiictBus BUHOBHOro @. Oe30cHOBa-
TEJNBHO KBAJIU(QHUIMPOBAHHBI IO YacTH
2 cratbu 350 YK VYkpauHbl Kak yMBbIII-
JIEHHOE NPUYUHEHUE JIETKOTO TEJIECHOTO
MOBPEXIEHUS I'PaXkJaHUHY, KOTOPBIH Hc-
MOJTHSIET OOIIECTBEHHBIN JOT B CBA3H C
€ro 0OLIECTBEHHON AEATEIbHOCTHIO.

Cyn mpu3HQlI, 9YTO CyOBEKTHBHAS
CTOpOHA JaHHOTO MPECTYIICHNS Xapak-
TEPHU3YETCSI YMBICIIOM, IIPU KOTOPOM BH-
HOBHBII OCO3HAET, YTO MPUYHHSET Telle-

CHBIE IOBPEXICHUI UMEHHO JIUILY, KOTO-
poe HCIONMHSIeT OOIIECTBEHHBIH JOIT B
CBsI3H C OOILECTBEHHOMN IEATEIIbHOCTBIO.

Bwmecre ¢ TeM B cyeOHOM 3aceaHun
00BHHSIEMBIH yKa3aj, 4YTO OH He 3HAJ 1O0-
cTpagaBmiero A., KOTOPBI €ro JOTHal
MoCJie HAHECCHHSI HUM yaapa 1Mo ToJoBe
xkeHmuHue. Kpome storo, B cymeOHOM
3aCeJaHAM TIOTEpNEeBIIMN A. yKasbl-
BaJ, YTO OH HE NMPHWHUMAET y4acTHsl HU
B OJIHOW OOIIECTBEHHOW OpraHM3aluH,
00IIeCTBEHHOM IeATEIbHOCTHIO HE 3aHU-
MaeTcsl, a Takas CUTyallus B €ro XHU3HU
BO3HUKJIA BIIEPBBIE.

[Ipu Takux 0OCTOSTEIHCTBAX, Y4UH-
ThIBasi TO, YTO HAHECEHHBIC BUHOBHBIM
®. TenecHble MOBPEXKICHHS MOCTPAIaB-
meMy A. ObUIH BBI3BaHBI HE OOIECTBCH-
HOW JeSATENBHOCTBIO MOCJIEIHETO, YTO
HCKJIIOYaeT OTBETCTBEHHOCTHb MO YacCTH
2 crareu 350 YK Vkpaunbl, a moromy
€ro JCHCTBUS 10 JAaHHOMY 3IIH301y CYI
MepeKBaTU(PUIMPOBAT C YaCTH 2 CTAThH
350 YK Ykpauns! Ha yacTh | crateu 125
YK VkpauHbl Kak JIETKO€ TeJIECHOE I10-
Bpexaenue [3].

[To HameMy MHEHHIO, pELICHUE Cyna
SIBIISIETCSI HEBEPHBIM, BE/lb MOTEPIICBILIUI
A., XOTb U HE UMeN CIYXKEeOHBIX HIN
JIPYTUX CIEHUATBHO MPETyCMOTPEHHBIX
3aKOHOM TOJIHOMOYUN U JAEHCTBOBAJ 110
COOCTBCHHOW WHHITMATHBE, HO BBIMOJ-
HSUJT COIIMAIIBHO HEOOXOIUMYIO JesITeIhb-
HOCTB, IIPH TOM OHa OBLIA IpaBOMEp-
Hoii. [ToaToMy, 0THO3HAYHO, HEOOXOANMO
TOBOPUTH O ACHWCTBUSX IOCTPAIaBILIETO
A. KaK CBSI3aHHBIX C BBIIOJIHEHHEM UM
00IIECTBEHHOTO JI0JITa, U KBTI (UKL
nerictBui BUHOBHOTO @. 1o yactu 2 cra-
o1 350 YK Vkpaunsl Ha gocyneOHOM
CJIEICTBUH ObLIa BEPHOIA.

Ipodeccop O. O. lyaopoB cyuTaer,
YTO K Tpa)kJaHaM, KOTOPBIC HCIOIHS-
10T OOIIECTBEHHBIN IO, MPHUHAISKAT
IUIa, KOTOphle NMPHHUMAIOT ydacTHe B
JIeSITEIbHOCTH OOIIECTBEHHBIX OpTaHU-
3anuii ¥ OOIIECTBEHHOW AESITETHHOCTH
MPEIIPUATHH, YUIpPESKICHUH, OpraHu3a-
Ui, B MPeIOTBpalleHNH M MpeKparie-
HUU TNPECTyIUICHUH, HapylIIeHni oOIie-
CTBEHHOT'O IMOpPsiIKa, MPUCMATPUBAIOT 33
MOBEJCHUEM JIUI[, B3STHIX Ha IOPYKH,
WM TPUHUMAIOT ydacTHe B OOCYyXKIe-
HAU BOMpOCAa O B3STHH BHUHOBHOTO B
MPECTYIJICHUN Ha TOPYKH, BBIMOIHSIOT
MEPOTIPUSATHS TI0 TPEJOTBPANICHUIO Ha-
pyUIeHHH TPyAOBOM AWCIUIUIMHBI U T.
n. K rpaxganam, KOTOpbIE HCITOIHSIOT
00IIEeCTBEHHBIN JIONT, YICHBIH TaKKe OT-
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HOCHUT TEX IPE/ICTaBUTEINICH 00LIeCTBEH-
HOCTH, KOTOpbIC NMPUHUMAIOT Y4acTHE B
PELICHUH OTAENBHBIX BOIPOCOB MECT-
HOTO 3HauYeHUs (WICHBI JOMOBBIX, YIHY-
HBIX, KBapTaJbHBIX KOMHTETOB M T. II.)
[1,c.1011].

[To »TOMy TOBOY HY’KHO BCTIOMHUTH
moJyio’keHus1 3akoHa YkpauHsl «O0 opra-
HaX CaMOOpTAaHW3AIMM HAaCENCHHS» OT
11 wromst 2001 . Ne 2625-1I1 [4]. Tak,
corfacHo crarbe 14 3TOro 3akoHa op-
raHy CaMOOpraHW3allMM HaceleHus B
npejienax TEePPUTOPUH €ro JesATEIIbHO-
CTH BO BpeMs ero oOpa3oBaHUS MOTYT
MPEJIOCTABIATECS TaKHe ITOJTHOMOYMS:
HPE/ICTABIATE BMECTE C JICIyTaTaMU UH-
TEpechl JKUTENEH J0Ma, YIUIbI, MUKPO-
paiiona, cena, mocenka, ropojia B COOT-
BETCTBYIOIIEM MECTHOM COBETE H €TI0 Op-
raHax, MECTHBIX OpraHaX HCIONHUTENb-
HOW BIIACTH; COXeicTBOBAaTH coOOIONe-
Huto KoHcTHTynmm YkpanHBl U 3aKOHOB
VYkpaussl, peannzanuu aktos [Ipe3ugen-
Ta YKpauHbl ¥ OPraHOB UCTIOIHUTEIIBHOM
BJIACTH, PELICHUH MECTHBIX COBETOB U UX
UCIIOJTHUTENIbHBIX OPraHOB, pacropsiKe-
HUH CEJIBCKOT0, MOCEIKOBOT0, TOPOJICKO-
IO TOJIOBBI, FOJIOBBI PAifOHHOTO B rOpoOJe
(B cimyuae ero co3laHus) COBETa, pelie-
HU, IPUHATBIX MECTHBIMU pedepeHay-
MaMH; BHOCHUTH B yCTAHOBJICHHOM ITOPS/I-
K€ TPEAJIOKEHNST K MPOEKTaM MECTHBIX
IIporpamMM COLHATBHO-IKOHOMUYIECKOTO
U KYJIBTYPHOTO Pa3BHTHSI COOTBETCTBY-
IONMX  aJIMHHUCTPATUBHO-TEPPUTOPH-
QJIBHBIX €IUHMI[ M HPOEKTOB MECTHBIX
OIOKETOB; OpPraHM30BBIBATH Ha J100pO-
BOJIbHBIX Hayajax y4yacTHE HAaCeJIeHHs
B OCYILIECTBJIEHHH MEPONPHUATHII 1O OX-
paHe OKpy’Kalolleil MPUpOAHON Cpenbl,
mpoBesieHrue paboT 1o 6aaroycTponcTBY,
03CJICHEHHIO M COIEPKAHHUIO B Ha/JIekKa-
IIEM COCTOSTHHM ycaab0, TBOPOB, YIIHII,
MJI0MIAICH, TApPKOB, KIIAI0UII, OpaTCKUX
MOTHJI, 000PYIOBAaHHUIO AETCKUX U CIOp-
THUBHBIX IUIONIA/IOK, KOMHAT JIETCKOTO
TBOpYECTBa, KIyOOB TO HWHTEpecaM H
T. IL.; C 3TOH LENBI0 MOTYT CO3/1aBaThCs
BPEMCHHBIE MJIM IOCTOSIHHBIC OpUTajbl,
UCIIONB30BAThCS  JIpyrue (OpMbI TpH-
BJICYEHMS HACEIICHMS; OpPraHU30BBIBATH
Ha JI00pPOBOJIbHBIX Hayajax yyacTHe Ha-
CeJICHHsI B OCYIIECTBICHUH MEpOIpHsi-
THH MO0 OXpaHe MaMATHHUKOB MCTOPHH K
KyJIbTYpBl, JUKBHIAIMHA TOCIEICTBHUH
CTUXUIHOTO OEACTBHSA, CTPOUTEILCTBY U
PEMOHTY IIyTeH, TPOTyapoB, KOMMYHAaIIb-
HBIX CeTel, 00BbEKTOB O0IIEro I0JIb30Ba-
HUS ¢ COOTIOIEHNEM YCTaHOBIICHHOTO 3a-
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KOHO/IaTEJIbCTBOM IOPS/IKA IPOBEICHUS
TakuxX padoT; OCYLIECTBISATh KOHTPOJb
KauecTBa  OKa3bIBAEMBIX TpaKIaHaM,
KOTOpBbIE HPOXMBAIOT B KMJBIX JOMax
Ha TEPPUTOPUHU JCSATEIBHOCTH OpraHy
CaMOOpraHM3allMd HACCIICHMS, JKHJIHII-
HO-KOMMYHAJIBHBIX YCJIYI M KadecTBa
MIPOBEICHHBIX B YKA3aHHBIX JKHUJIBIX JIO-
MaxX PEMOHTHBIX paboT; MPeaoCTaBIATH
[IOMOIIb YYEeOHBIM 3aBEICHUSIM, 3aBe-
JICHUSIM W OpraHU3alusM  KYJIBTYpBHI,
(hU3NUECKOH KynbTyphl M CHOpTa B IPO-
BEJICHUU KYJIBTypHO-00pa30BaTeIbHOI,
CIIOPTHBHO-03/I0POBUTEIBHON U BOCITH-
TaTejabHOW paboThl CpeAM HaceleHus,
Pa3BUTHUS Xy/I0KECTBCHHOIO TBOPYECTBA,
(DU3NYECKOTO KYNBTYpHl M CHOpPTA; CO-
JIeHICTBOBATh COXPAHEHUIO KyIBTYPHOTO
HACJIEJICTBA, TPAJULUNA HAPOJHON KYJb-
TYpbI, OXpaHe MNaMSTHUKOB HCTOPHH U
KyJIBTYpbl, BHEIPEHHIO B OBIT HOBBIX
0oOpsIIOB;  OPraHM30BBIBaTH  IOMOIIb
rpakJaHaM TPEKJIOHHOTO BO3pacTa, MH-
BaJINlaM, CEMbSM IOTHOIINX BOHMHOB,
[apTH3aH U BOCHHOCIY)KAIUX, Malloo-
0ecIeYeHHBIM ¥ MHOTOJIETHBIM CEMbSIM,
a TaKKe OJMHOKHMM IpaKAaHaM, JeTAM-
CUpOTaM U JICTSM, JIUIICHHBIM POJAUTEIb-
CKOTrO 3a00Tbl, BHOCHUTb MPEJIOKEHHS
10 3TUM BOINIPOCAM K OpTaHaM MECTHOTO
CaMOyTIPaBICHUS; TPEAOCTABIATh HEOO-
XOINMYIO TIOMOIIb OpTaHaM MOXXapHOTO
Ha/J30pa B OCYIIECTBICHHH IIPOTHBOIIO-
JKapHBIX Mep, OPTaHU30BLIBAThH N3yUCHHE
HaceJIeHHeM paBuII TIOKapHOI Oe3ormac-
HOCTH, IPUHUMATh Y4acTHE B OCYILECT-
BJIIGHHMM OOILECTBEHHOIO KOHTPOJIA 32
coOmoieHneM TpeOOBaHUN IOKAPHOI
0€301acHOCTH; COAEHCTBOBATh, COIJIAC-
HO 3aKOHOJAATEJbCTBY, IPABOOXPAHU-
TEJIHBIM OpraHaM B 00ECICUCHHH HMHU
OXpaHbl OOIIECTBEHHOIO MOPSJKA; pac-
cMaTpuBaTh 00paleHUs TPaXIaH, BECTH
MIPHUEM TPAKAAH; BECTH yUeT IpakJiaH o
BO3pACTy, MeCTy pabOTHI WIIN 00ydeHHUs,
KOTOpPBIE )KHUBYT B IPEEIax TePPUTOPUH
JIeSITETFHOCTH OpraHa caMOOpTaHU3aIlI
HACEeJICHUs; CO/ECTBOBATh JeIyTaTaM
COOTBETCTBYIOIIUX MECTHBIX COBETOB B
OpraHM3allMk UX BCTped C M30MpaTeis-
MU, IpHeMa rPpaxkJjaH U IPOBEICHUH JIpY-
roil paboThl B U30UpATEIbHBIX OKPYTax;
UHGOPMHUPOBATh TPaXJaH O JACATCIIb-
HOCTH OpraHa CaMOOpraHU3alud Ha-
CEJICHHUS, OPTaHN30BBIBATh OOCYXKJICHHE
MPOEKTOB €ro PeIIeHHUH Mo BaKHEHIIUM
Bompocam [4].

BeiBoapsl. [1o HanteMy MHEHUIO, IPH-
BEJCHHBIN MTEPEYeHb MOXKET CITY)KUTH 3a-

KOHOJATEJIbHO 3aKPEIUICHHBIM ITepeyHeM
UMEHHO TeX JEeHCTBHIA, KOTOPbIE MOXKHO
MOHUMATh KaK BBIIIOJHEHHE OOIIeCTBEH-
HOTO JI0JIra.

Ha sToM ocHOBaHMM HEBEpHOU cuu-
TaeM mnosunuio uccienosarens C. B.
AHTOHOBA, KOTOPBIN MO/ BBHIIIOTHEHUEM
00IIeCTBEHHOTO J0Jra, YrOJOBHO-TIpa-
BOBOE€ o0ecredeHne KOTOPOro OCyIIeCT-
BIISICTCSI  HOPMOM, TPEIyCMOTPEHHOU
crarbeit 350 VK VYkpaunsl, moHuMaer
3aKOHHYIO JEATeNbHOCTh TIpaXKJIaHUHA
[0 TIPOTHUBOJCHCTBUIO PAaBOHAPYIICHU-
SIM, TIPEOCTABIICHHIO IMOMOIIU IPaBO-
OXpaHUTEIbHBIM OpraHaM B UX 3aKOHHOM
IEeSITCIbHOCTH. YUCHBIH CUMTAeT, YTO
0OIIeCTBEHHAs] JIEATENILHOCTh JPYTUX
JIUIl, KOTOpPbIE HE MPOTHBOACHCTBYIOT
MPAaBOHAPYIICHUSM, HE MPEIOCTABIS-
FOT MOMOIIb MPABOOXPAHUTEIBHBIM Op-
raHaM B MX 3aKOHHOW JeSTEIHHOCTH,
YTOJIOBHO-IIPABOBO#  OXpaHOW JIOJKHA
obecreynBarbCcsi Ha OOIIUX OCHOBAHUSX
[5, c. 12—-13]. C. B. AHTOHOB TIpaKTH4e-
CK{ BCIO OOINECTBEHHYIO JCATEIbHOCTD,
KOTOpasi MOJUICKUT YTrOJIOBHO-TIPABOBOM
OXpaHe, CBOAMUT K COACUCTBUIO Ipakiaa-
HaMU [PaBOOXPAHUTEIbHBIM OpraHaM B
obecreuyeHr UMH OXpPaHbl 0OIIECTBEH-
HOTO MOPSIIKA.
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Summary

The author draws attention to the ratio of the forms of financial activity and powers of state bodies which carry out such activity.
Emphasizes that it is crucial to place a certain harmonization of the state body in the system is the state mechanism, securing him
the relevant powers and tasks of the most successful implementation of the relevant public functions for the implementation of who
created such bodies. According to the author, the basics of structuring public bodies should be associated primarily with certain types
of state activity, corresponding to the orientation towards the implementation of public tasks. In this case, this criterion is a fundamental
and basic with a functional separation of state bodies. It is proposed to classify the forms of organization of public authorities in the
management of public movement of funds on various grounds. Also emphasizes the absence of specific powers of the President of
Ukraine in the sphere of financial activity.

Key words: financial activities, forms of financial activity, public authorities.

AHHOTaNMS

B craree aBTOp OOpalnaeT BHUMaHHE Ha COOTHOLIeHHE (GopM (HUHAHCOBOIl AEATENHHOCTH U MOJHOMOYHMH TOCYAapCTBEHHBIX
OpPraHOB, KOTOPBIE OCYIIECTBIISIIOT TAKyl NEATelbHOCTh. [loguepkuBaeTcs, 4To MPUHIMITHAIBLHO BAKHBIM SBISETCS COIIACOBAHHUE
MeCTa ONpeeNEHHOTO TOCYAapCTBEHHOTO OpraHa B CHCTEME COCTABIIIOMINX TOCYJapCTBEHHOTO MEXaHM3Ma, 3aKpeIUIeHUe 3a HUM
COOTBETCTBYIOIIMX MOJHOMOYMH M 3aj1a4 HanOojee yCHEUIHOrO OCYIIECTBICHHS COOTBETCTBYIOIIMX IOCYAAPCTBEHHBIX (YHKIHH,
JUISL peaiM3aliii KOTOPBIX, COOCTBEHHO, M CO3/1at0TCs 110A00HbIe OpraHbl. [10 MHEHHIO aBTOpa, OCHOBBI CTPYKTYPUPOBAHHS CHCTEMBbI
TOCYJapCTBEHHBIX OpPTraHOB HEOOXOIMMO CBS3BIBATH MPEXKIE BCETO C OTACIHHBIMU BHJIAMH TOCYAAPCTBEHHOW IEATEIFHOCTH, COOT-
BETCTBYIOLICH HAIEJICHHOCTBIO B peaau3aluu MyOnHYHbIX 3a1a4. [Ipy 9ToM NONOOHBIN KPUTEPHUi SBISETCS OCHOBOIOJAraromInM
1 6a30BbIM NpU (PYHKIIMOHAIBHOM Pa3rpaHUUYCHUM FOCYAapCTBEHHBIX opraHoB. [Ipenmaraercs kiaccuduuuposars GOpMbl OpraHu-
3aIUU JIeATEIbHOCTH TOCYAapPCTBEHHBIX OPraHOB B cepe YNpaBICHHs IBIKCHHEM IMyOIMUYHbIX ACHEKHBIX (OHIOB MO Pa3IUYHBIM
ocHoBaHusM. Takke Jenaercsl akIeHT Ha OTCYTCTBHM crenuduueckux nonHomounit [Ipesunenta Ykpaunsl B chepe GpuHAHCOBOI

JACATCIBHOCTHU.

KuroueBble ciioBa: puHaHCOBas NEATEIBHOCTD, POPMBI (PHHAHCOBOM NEATEIBHOCTH, TOCYAapPCTBEHHBIC OPTaHBbI.

ocTaHoBKa mnpodJemsl. [Ipo-

Onmema ompenereHHOCTH (u-
HAHCOBOM JEATeNbHOCTH, ee popM H co-
JepXKaHUS SIBIISIETCSI OIHOW W3 NPHUHIU-
MMUAITBHBIX OCHOB BBISICHEHHS MPHUPOIBI
(hMHAHCOBO-TIPABOBOTO  PEryJIMPOBAHUS
B 1eaoM. Cieayer OTMETHTh, YTO 3TO HE
BONPOC COBPEMEHHOIO 3Tana Pa3BUTH
HayKH ()MHAHCOBOTO IIpaBa, HO OH OCTa-
€TCsl BeCbMa aKTyaJbHBIM U CETOMHS.

AKTYaJIbHOCTh TeMBbl HCCJeI0Ba-
Hus. OTaenbHbIC aCIeKThl (PMHAHCOBOU
JEeSTETPHOCTH OBITM HCCIETOBAHBI Ta-
KUMH ydeHbIMH, Kak E. M. Ammapu-
Ha, J[. A. bunmuackuii, M. ®@. Vpnuesa,
A. A. Tlunmunenko u ap. OmgHAKO CTOUT
OTMETHUTh, YTO KOMITJIEKCHOTO HCCIIEIO0-
BaHMA pa3JIMuHBIX OCOOeHHOCTeH (u-
HAHCOBOH J€ATEIIbHOCTH Ha CETOJHSIII-
HUH JIeHb HET.

Lenpro craTbu sBISIETCS PACCMO-
TPEHHE U BbIJCICHUE CIEIU(UKH COOT-
HoureHust Gopm (UHAHCOBOW AesATENb-
HOCTH ¥ TIOJTHOMOYHUH TOCYAapCTBEHHBIX
OpraHoB, KOTOPHIC OCYIIECTBISIOT Ta-
KYIO I€ATEIbHOCTD.

H30:xeHHe 0CHOBHOTO MaTepHaJa.
TocymapcTBeHHas! 1EATENBHOCTD CBS3BI-
BaeTCs CO cOAITAHCHPOBAHHBIM U dPPeK-

TUBHBIM (DYHKLIMOHMPOBaHUEM Trocyap-
CTBEHHOTO MEXaHHM3Ma, COOTHOLICHHUEM
U COINIACOBAHUEM IOJHOMOYHH rocyaap-
CTBEHHBIX OPI'aHOB, KOTOPBIE €I'0 COCTaB-
IS10T. IMEHHO TOATOMY NPHHIUITHAIb-
HO Ba)KHBIM SIBJISICTCSI COTTIACOBAHUE Me-
CTa ONpPEIeNEHHOrO TOCYIapCTBEHHOTO
opraHa B CHCTEME COCTaBJISIFOLIMX TOCY-
JTAPCTBEHHOTO0 MEXaHU3Ma, 3aKpEIICHUE
32 HUM COOTBETCTBYIOIIUX ITOJHOMOUYMH
U 3a7a4 HanboJiee yCIeIHOTro OCyIIecT-
BJIEHHUS COOTBETCTBYIOLIMX TOCYyIap-
CTBEHHBIX (YHKLMH, Ui peanuzanuu
KOTOPBIX, COOCTBEHHO, M CO3/IAI0TCS T10-
nobubie opranbl. F0.A. Tuxomupos 060-
CHOBaHHO JeJajl aKLUEHT Ha BaKHOCTH
ydeTa JMHAMHMKH M 3aKpEIyICHUs B Ipa-
Be OorarcTBa (DYHKIMOHAJBHBIX CBS3Cil,
B3aUMOOTHOIIICHUH U 0COOCHHOCTEH Op-
raHU3aIMH ACATeIbHOCTH rOCY1apCTBCH-
HBIX opraHoB [1, c. 85].

VIMEHHO MO3TOMY MBI CUHTAEM, 4TO
OCHOBBI CTPYKTYPUPOBAHHUS CHCTEMBI
rOCyJapCTBEHHBIX OPraHOB HEOOXOAMMO
CBSI3BIBATH IIPEXKJIE BCEIO C OT/ACIBbHBIMU
BUJAMH TOCYIAapCTBEHHOH JAeATEIbHO-
CTH, COOTBETCTBYIOIICH HAlEICHHOCTHIO
B peaiu3aluu myOonrnyHbIX 3a1a4. [1ono6-
HBIIl KpUTEPUH SABIAETCSA OCHOBOIONAra-

IOIMM U 0a30BbIM MpH (DYHKIIHOHAIb-
HOM pas3rpaHM4YeHUH TOCYIAPCTBEHHBIX
opraHoB. Ham mnpencrasnsercst norud-
HBIM B 3TOM cMbIcie BbiBOJ E.E. Tonko-
Ba 0 TOM, YTO OCOOCHHOCTH MOCTPOCHHS
TOCYAapCTBEHHBIX OPTaHOB CBSI3aHBI CO
cnenuduroil GopM OpraHM3annU UX Je-
arenpHOCTH [2, ¢. 23]. ®opmbl opraHu-
3aMU JEeSITeILHOCTH TOCYIapCTBEHHBIX
OpraHoB B cdepe yNpaBiICHUs JIBHKE-
HHEM ITyOIMYHBIX JCHEXKHBIX (OHIOB
MPEAIONAraloT HECKOJBKO OCHOBAaHHH
kiaccudukanum.

1. Yuactue B mpomecce rocyaap-
CTBEHHOH nesTenbHOCTH. Mcexoms wu3
[PAaBOBOM  MPHPOJABI  AHAIHU3UPYEMbBIX
ACIEeKTOB YJacTHUs TOCYAapCTBa U €r0 COo-
OTBETCTBYIOIINX OPTAaHOB B (PMHAHCOBOM
NeSITEeIFHOCTH, MOJXKHO —pa3rpaHUYUTh
OpraHbl Ha!

a) opraHbl, peaqu3yone MOJIHOMO-
4yMs Ha CTaJMU IpaBoTBOpuecTBa. Ilpe-
XKJIE BCEro HeOOXOIMMO YUUTHIBATH, YTO
B JIaHHOM CJIy4ae pedb MIET O CyObeK-
Tax, KOTOPbIE HAJEJICHbI TOJTHOMOYHAMU
paspabarbiBaTh, NpPUAABATH XapakTep
00513aTeNIbHOT0 MpPEANUCAHUS TOH WM
MHOIT HOpMe, rapaHTUPOBATh UMILJICMCH-
TAIHI0 MEXKITyHapOJHO-TIPABOBBIX HOPM
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B HAIlMOHAJIBHOE 3aKOHO/AaTeNbcTBO. He
OCTaHaBJIMBAsCh HA OOLIETEOPETHYECKON
XapaKTepUCTUKE JaHHOT'O ACIIEKTa, XOTe-
710Ch Obl 0OPAaTHUTh BHUMAaHKUE HA HEKOTO-
pbie 00CTOSATENbCTBA, KOTOPBIE 00YCIOB-
JIMBAIOT CIEUU(UKY NPOSBICHHS TPaJIu-
LHOHHBIX MOJHOMOYUII UMEHHO B cdepe
oOpanieHus! MyOITUIHBIX (IHAHCOB.

TpamuimonHass — 3aKOHOTBOpYECKas
¢ynknus BepxoBHoii Panpl Ykpaunsl B
9TOM CJIydae JeTaTH3UPYeTCs Kak HeBO3-
MOKHOCTBIO €€ TIepeauu, TaK 1 0COOeH-
HOCTBIO COOTBETCTBYIOIIMX IPOLEIYp.
ITpu nepenade QyHKIUH 3aKOHOTBOpYE-
ctBa Kabunetry MunucTpoB YKpauHb
B 1992-1993 romax BepxoBhas Pana
VYKpauHbI IPUHATA €AUHCTBECHHBIHN 3aKOH
0 rocynapctBeHHoM Oromkere. To ectb
3HaUUMOCTh MMCHHO JIaHHBIX (DUHAHCO-
BBIX OTHOIICHUII TapaHTHPYET, BUANMO,
nake HE IIOJIHOMOYHE, a OO0sI3aHHOCTHh
MIPUHSATH OCHOBHOM (DMHAHCOBBIN IIIaH
rocynapcTBa Ha npeacrosimuid rox. Yro
e Kacaercsl NMpOLEypbl, TO NPHHATHE
3akoHa 0 locymapcTBeHHOM Oromxere
YkpanHbl 0053aTeNbHO JODKHO BKIIIO-
4aTh B ce0sf TPU YTEHHs, BPEMEHHBIE
pPaMKH M COJEpIKaHHE KaKIO0T0o U3 HHMX
YeTKO 3aKperuleHbl Kak PeriaMeHToM
Bepxosuoit Pagst Ykpauns! [3], Tak u
BromxeTHBIM KOfieKCOM YKpauHbI [4].

OtnocurensHo [Ipesumenta Yipan-
HBI CJIOJKHEE BBIJICJIUTH €T0 TIOJIHOMOYHS,
Ha KOTOpbIe yJyacTue B pHHAHCOBOH Jesi-
TEJIHHOCTH HaKJIaJbIBACT ONpeAeTIEHHOE
cBoeoOpasue B peanusanuu. besycnos-
HO, OH IIOJUIMCBHIBACT 3aKOH YKpauHbI
«O TocynapctBeHHOM Orokere YKpau-
HBD), IPUHUMAET YKa3bl, PEryJIHpYOLIHe
(DMHAHCOBYIO  JEATENBHOCTb,  OJHAKO
NPUHIUIHAIBHOTO OTIIMYUS UMEHHO HX
(uHaHCOBast mpupoga He OO0YCIIOBIH-
BaeT. [losBnenne nmubo orMena momo0-
HBIX 3aKOHOJATEIbHBIX AaKTOB CBs3aHa
C TPagUIHMOHHBIMH TIPOLEAYPaMH, Xa-
paKTepHBIMHU ISl MIPE3UACHTCKUX aKTOB
B 000 pyroit cdepe oOIIecTBEHHBIX
OTHOLIEHH.

OCOOEHHOCTBIO peaTu3aluy MPaBO-
TBopuecTBa KaOuHerom MHUHHUCTPOB
Vkpaunsl B cdepe (GUHAHCOBOH Jie-
ATEJILHOCTH  SIBIIICTCS ~ COINIACOBAHUE
WIN JaXe COBMECTHOCTb peaM3aliu
nosnHomounid. Ilpexnae Bcero peub uuer
0 COBMECTHOH JesTeNbHOCTU ¢ Bepxos-
HOHl Panoii Ykpaunsl. B 3Tux ycnoBusix
eaMHas 3a/1a4a 10 PEeryJupoBaHUIO (H-
HAHCOBOW JEATEIHHOCTH HAa OTOW CTaIUH
peannsyercs B3aNMOJITOIHIEMBIMH T10JT-

HoMmouusiMu BepxosHoit Panbel Ykpaunsl
n Kabunera MunuctpoB Vkpanusl. Ha-
HnpUMep, yCTAaHOBJICHHE HAJOTrOBOH 00s-
3aHHOCTH CBSI3aHO HEIMOCPEACTBEHHO C
HopMmaMu HanmoroBoro kozexkca YKpauHsl
— OJIHOTO M3 JBYX KOIU(DHUIUPOBAHHBIX
(hMHAHCOBBIX 3aKOHOB. B TOXKE Bpems 110-
cranoBieHusiMu Kabnnera MwuHHCTpOB
VKpauHBI IeTATH3UPYIOTCS, Ha TEPBBI
B3TJISII, YACTHBIE MOMEHTHI PEryJInpoBa-
HUS (K IPUMeEpY, CTPYKTypa B GOPMEI Ha-
JIOTOBBIX PEECTPOB, OCOOCHHOCTH y4deTa
uH(OpPMALMKY B COOTBETCTBYIOIIUX HMY-
IIECTBEHHBIX KajacTpax u T. 1.). B To
e BpeMs 0e3 HMX HEBO3MOXKHO peallu-
30BaTh UMIIEPATUBHOE IPEJNHCAHUE I10
MCIIOJTHEHHUIO HAJIOTOBOW 0053aHHOCTH.

0) oprassl, peajgu3yIe MOJTHOMO-
4y Ha CTaauu npaBonpumenenus. Ilpe-
JKI€ BCEro Cpeir MOAOOHBIX OpPraHOB
(c ompezneneHHBIMH OrOBOPKaMM) HEOO-
XOIIMMO YYHTBHIBATh U OPraHbl, KOTOPHIE
MBI TIPOAHAIM3UPOBAIN B IPEIBIIYIIEM
KJIaccU(pUKAIIMOHHOM OCHOBaHUM. IIpu-
HSITHE TOTO WJIM MHOTO 3aKOHOJATEeNIbHO-
ro akra 00s3aTeIbHO OCYLIECTBIAETCS
B paMKax OIpeAelIeHHOH MNpoLeaypsl,
BBIpAXKAIONIEH colep KaHue 3aKOHOTBOP-
YeCTBA UMEHHO OTHOCHUTEIBHO JIAHHOTO
THMA aKTa.

B o xe Bpems, Buaumo, Hanbomnee
NpUHIUIHATbHAS KIacCUUKaIMs opra-
HOB B COOTBETCTBHUHU C MOJOOHBIM IOJ-
XOJIOM OpPHEHTHUpPOBaHA Ha COAEp)KaHUE
ero KOMIeTeHIMW. B maHHOM ciyd4ae
pedb uaer o0 OTBETE Ha TAaKOH BOIIPOC:
MOJIHOMOYHUSI OPraHOB OOYCIJIOBIICHBI HC-
KJIIOYMTENIBHO yyacTHeM B (pUHAaHCOBOM
JeSITeIbHOCTU MM, KpOME Hee, 3aTpa-
THBAIOT M WHbBIC BUBI OOILIECTBEHHBIX
ornomenuit. Mcxonss u3 storo, nudde-
peHIMAIUs TOCYJapCTBEHHBIX OPIraHOB
(DUHAHCOBOH JICATEILHOCTH BKIIIOYACT
OpraHbl 00IIeH KOMIIETEHIINA U OpPTaHBI
crenuagbHON KoMreTeHnuu. [lepBrie n3
HUX HaJeleHbl IOJHOMOYMSIMHU TaKXKe
OTHOCHTEIBHO (PUHAHCOBOTO PETyIUpO-
BaHMS, XOTS OCYILECTBIAIOT Oojee IIu-
pokuii cnektp nonHomouuil. Tpanuuu-
OHHO K HMM OTHOcAT BepxoBHyro Pany
Vkpauusl, [Ipesunenra Ykpaunsl, Kabu-
HeT MuHHCTpOB YKpaussl U T. 1. [IpaBo-
CyOBEKTHOCTh BTOPOTO THIA OPIraHOB
OXBAaThIBACT HMCKIIOYHUTEIBHO (HHAHCO-
BBIC ITOJTHOMOYHS, KOTOPBIC BBIPAXKAIOT
MOTCHIUAJIbHBIC IEPCIEKTUBBI ACHCTBUI
MOJOOHBIX OPTAaHOB UCKIIOYUTEIHHO OT-
HOCHTEJIBHO YIPABICHHUS JBH)KEHHEM
MyOIMYHBIX JIEHE)KHBIX (POHIOB.
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B) OpraHbl, pPEaJn3yIOlIMe IOJIHO-
MOYHMS Ha CTaJMM MPABOOXPAHUTEIbHOM
nesitenbHOCTH. [10100HBINH THIT OpraHoB
B (pMHAHCOBO-IIPABOBOM PETYJINPOBAHUU
CBSI3BIBACTCS C MPOSIBICHUEM KOHTPOJIb-
HoW (yHKumMu ¢uHaHCOB. I[lpu 3TOM
Ba)KHO YYHUTBIBATh TO, YTO KOHTPOJIHPY-
0llee Ha3HauYeHHEe OTAEIBHOTO BUA Op-
TaHOB CBSI3BIBACTCSI C COOTBETCTBYIOMIEH
CTaJell JBMKCHHS IMyOJMYHBIX JICHET.
OueHb YCIIOBHO: CTajust (OPMHPOBAHHUS
myOINYHBIX JeHEeXKHBIX (QoHIOB — ¢u-
CKaJIbHbIC OpraHbl; CTagus pacrpese-
JICHUSI — Ka3HaueiCcKue OpraHbl; CTaus
pacxoJoBaHUs — OpraHbl (UHAHCOBOM
HHCIEKIHH.

B HEKOTOpBIX ciydasx B KadyecTBE
CaMOCTOSATEINILHO CTaluK ACATEIbHOCTH
U, COOTBETCTBEHHO, TUIIa OPTaHOB BbIJIC-
JISTIOT KOHTPOJH [2, ¢. 202-226]. B To0 x)e
BpEeMsi CUMUTAEM, YTO KOHTPOJIb OPraHOB
(DUHAHCOBOM JIESITEILHOCTH PEICTABIIS-
eT co0Oil peaNn3anyio IMPaBOBEIX HOPM
Ha CTaJ1M NIPaBONpUMEHEHUs. B nanHOM
cllyqyae Mbl HE JIeTalu3upyeM o0CTOs-
TEJICTBA M HAa3HAYEHHs B NPUMEHEHUH
HOpPM TIIpaBa, a paccMarpuBaeM 35TO B
Hauboee 00001meHHoi Gpopme. [Tocnen-
HSAS TpeNIoyiaraeT M OCYIIECTBICHHUE
KOHTPOJHPYIOIUX (DYHKIUH OpraHamu
JIAHHOTO THIIA.

2. Yyactue B peanuzanuu (QpyHKIUHA
rocynapcTBeHHOW BmacTH. [lomoOHBII
KpUTepuil Kiaccu(UKALUK TO3BOJISCT
JICTaIM3UPOBATh XapaKTep MOJHOMOUHI
COOTBETCTBYIOILIETO  I'OCYJapCTBEHHOTO
OpraHa, YIpaBIISIOLIEro ONpeeICHHON
cepoil 0oOILIECTBEHHBIX OTHOIICHUI B
3aBUCHMOCTH OT €ro MecTa B CHUCTEME
BiacTH. Bpsn i HeoOXoquMo ocTaHaB-
JIMBAThCS Ha JIETANIbHOM XapaKTepUCTHKE
OAOOHBIX OPTraHOB, UCXOJS U3 TPAIULIU-
OHHOCTH M HCCJICJOBAaHHOCTH JAHHOTO
BONPOCAa Ha MEKOTPACIEBOM YPOBHE.
OnHako HaM XoTesoch Obl 00paTHTh
BHHUMaHHE Ha HEKOTOpbIC 0COOCHHOCTH,
XapaKTepHbIe U HUX, HMCHHO B CBSI3H
C ydacTHeM B (DMHAHCOBOH JEATEIbHO-
ctu. Wrak, momoOHasi KiaccUpUKaIMs
TOCYJapCTBEHHbIX OPIaHOB IO3BOJISET
BBIJICIIUTD:

a) opraHbl 3aKOHO/IaTEILHON BIACTH.
3akoHoxarenbHas (QyHKuus BepxoBHOI
Panpl YkpanHbl XapakTepHa JJist J1I000ro
OTpPAacJICBOrO peryaupoBaHus. B To xe
BpeMsi ydyacTHE €€ B YNpPaBJICHUH JIBU-
JKEHUEM MYOJIMYHBIX JICHEKHBIX CPEIICTB
XapaKTepU3yeTCsl ONPEACIICHHBIMU 0CO-

66HHOCT$[MI/I, MpeXaAC BCEIro HCKIIO-
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YUTEJIBHOCTBIO. B KauecTBe mpumepa
XOTEJIOCh OBl COCJIATBCS HA CHUTYAIHIO
1992-1993 ronmos. B Tex obGcrosiTens-
cTBaX (pyHKI[HsI 3aKOHOTBOpYECTBA ObLIa
nepenana BepxosHoit Panoit Ykpaunst
Kabunery MuHHCTpOoB VYKpauHbl, Ko-
TOPBIH cOOMpACs MPUHUMATh JCKPETHI
Kabuaera MuHUCTPOB YKpauHBI, COOT-
BETCTBYIOIIHE 3aKOHAM 10 FOPUANIECKOIT
crite. OgHAaKO 0COOEHHOCTh pean3anun
nosiHoMounit BepxoBHoil Panel Ykpa-
uHbl B cepe OHOIKETHBIX OTHOLICHUH
HE T03BOJIMJIA NEPEeaTh MOTHOMOYHS 110
npuHsaTaio [ocynapcTBeHHOTO OrOKETa
VYkpaunsl Ha 1993 rox. [losromy enuH-
CTBEHHBIM 3aKOHOM, KOTOPBIH OBUT Hpu-
HST 32 3TOT NepHoJ, ObU1 3aKOH YKpaHHbI
«O TocynapcTBeHHOM Oromkere YKpau-
Hbl Ha 1993 rony [5].

310 abCOMOTHO COOTBETCTBYET KOH-
CTUTYLUHOHHOMY mpeanucanuio. Tak, B
COOTBETCTBHUH C MPCAINUCAHUSIMU Y. 2
ct. 92 KoHcTuTyIMM YKpamHbI MCKIIIO-
YUTEJILHO 3aKOHAMU YKpPaWHbl YCTaHaB-
nuBatoTcst [ocynapcTBeHHBIH  OrOmKeT
VYKpauHbl U Olo/KeTHas cucrema YKpa-
HHBI; CHCTEMa HAJOroOOIOXKEHUs, Ha-
70rd U cOOpPBI, OCHOBBI (OPMHUPOBAHUS
1 (QYHKIUOHUpPOBaHHUS (UHAHCOBOTO,
JICHE)KHOTO, KPEIUTHOTO M HHBECTHIH-
OHHOTO PBIHKOB; CTaTyC Hal[MOHAIbHOM
BaJIIOTHI, @ TAaK)KE CTaTyC MHOCTPAHHBIX
BAIIOT Ha TEPPUTOPHU YKpaWHBI; I10-
psAnoK oOpa30BaHUs W MOTAIICHHUS TOCY-
JApPCTBEHHOTO BHYTPEHHETO W BHEIIHETO
JI0JITa; TOPSIIOK BBIMYCKAa M OOpalieHus
rOCYJapCTBEHHBIX IIEHHBIX Oymar, Hux
BUBI U THIIBL.

0) opraHbl HCHOJHUTEIBHOW BIa-
cti. Bunumo, mpexk/e Bcero yMecTHoO B
JTAHHOMY CJIy4ae BECTH Pedb O MOJTHOMO-
gnsix KaOunera MunnctpoB Ykpaussl,
MOCKOJIBKY JiesiTeNIbHOCTh [IpesuaeHTa
Vkpaunsl B chepe GUHAHCOBBIX OTHOIIIE-
HUH HE 00yCIIOBIHMBAET WX CIErudIye-
ckux ¢opm mwim nponenyp. OnHako He-
CKOJIBKO BBIIIIE MBI Ha 3THUX MOJOKCHUSAX
y’Ke OCTaHaBJIMBAJINCh, PACCMATPUBAs UX
Ha OCHOBE MHOIO KJIACCH(UKALIMOHHOTO
OCHOBAHHUSL.

B) cyaeOHbIe OopraHbl. XOTelOoCh Obl
3aMETUTb, YTO MIPU AaHAJIHU3E JAHHOTO BO-
mpoca Mbl MOXKEM HAMTH IpUMEpHI pa3-
peLIeHNUs CIIOPOB B CBSA3U ¢ (PMHAHCOBOIL
JESITEILHOCTRIO U CylaMu 0OMIeH ropuc-
qukinrd. OHAKO IPUHIUITHAIBHO BaXKHO
B 9TOM CJTydae aHaJIN3UPOBATh TPOOIEMbI
B KOHTEKCTE XapaKTEePHUCTHKH U UCCIIEIO0-
BaHMs FOPUCIUKIIMN a]MAHHCTPATHBHBIX

cynoB. FIMeHHO naHHast BETBb CyneOHOM
BiacTH ObUTa c(HOPMUPOBAHA KaK TapaHT
3aUThl (PU3NYECKUX M IOPUANYECKUX
JHMI OT TOCYAAapCTBEHHOIO IPOM3BOJIA.
AJZIMUHHCTpaTHBHBIC CYyAbl paccMarpu-
BAlOT TE€ KaTEropuu CIIOPOB, IJE OIHOM
U3 CTOPOH SIBIISICTCS CyOBEKT BIIACTHBIX
ITOJIHOMOYH.

3. VYuacrtme, o0ycioBIeHHOE O00B-
€KTOM peryinupoBaHus. J[aHHOEe OCHOBa-
HUE KJIacCU(pUKAINH SBISIeTCs Hanbomee
MIPUHIMIHAIBHBIM [IPU aHAJIH3€ UMEHHO
BHJIOBOIO CBOEOOpA3Us U IOCTPOCHHS
CHCTEMbI TOCYIAapCTBEHHBIX OpPraHOB,
MIOJIHOMOYHSL ~ KOTOPBIX  OOYCIJIOBIICHBI
HMEHHO (PMHAHCOBOH JEATEIbHOCTHIO. B
9TOM Cllyyae CTaJWH JBWKEHHS ITyOand-
HBIX JICHEIKHBIX CPEACTB 00YCIIOBIMBAIOT
HaOOp ¥ pasrpaHUYCHUE ITOJTHOMOYMI
OpraHOB, YIPABISIOLIMX JIBHKCHUEM ITy-
OJIMYHBIX JICHET:

a) opraHbl (UHAHCOBOW JESATENb-
HOCTH, TOJHOMOYHUSI KOTOPBIX CBSI3aHBI
¢ obecrieyeHUEeM JBIMIKEHUS ITyOIMYHBIX
JICHEeXKHBIX (DOHJOB Ha IEPBOH CTaaAnuU
Kpyroobopota. 3aiaya 1esTeIbHOCTH Ha
9TOM CTaANU CBOIUTCA K (POPMUPOBAHHIO
nyOnnYHbIX AeHexHbIX (oHmoB. Yamie
BCEro C IOJOOHBIMU 3a/la4aMU CBS3bI-
BaJlaCh peajau3alus MOJHOMOYMN Hao-
TOBBIX OPIaHOB, @ Ha CETrO/IHS — OPraHOB
rOCy/IapCTBEHHOU (DUCKAIBLHOU CITYKOBI.
ITpUHIMIHATBHBIM KPUTEPHEM OTHECe-
HUsI QUHAHCOBBIX OPraHOB K MOJJOOHOMY
THUITY SIBISIETCS CT. 9 BIO/KETHOTO KOJIeK-
ca YKpauHbl, B KOTOPOH 3aKperuisercs
3aKpBITHIA IEpeYeHb JI0XOA0B OrOIKe-
TOB. [To3TOMY pacIMpUTEeNbHbIH MOAXO0
K (OPMHPOBAHUIO TPYMHIBI MOJOOHBIX
OpraHOB 3aKJIa/IbIBACTCS MUMEHHO 3/1eCh.
HVcxons U3 3TOro, K opraHam, ImoJIHOMO-
Yyhsl KOTOPBIX CBSI3aHbl C 3TOM CTaJueH,
MOKHO OTHECTH TaMO)XCHHBIC OpTaHbI,
OpraHbl BHyTPEHHUX JICN U T. JI.

YMmecTHA U nX Ooee TIaTenbHas J1e-
tamu3anyst. OHa MOXKET OCYIIeCTBISTHCS
o nenomy psigy HampasiaeHui. Ilo xa-
paKTepy KOMIIETEHIMH 3TO MOTYT OBITh
HETIOCPE/ICTBEHHbIE M OIOCPE/IOBAaHHbIC
opranbl. HemnocpencrBeHnble  (GuHaH-
COBBbIE OpraHbl HPEINONAraloT CHCTEMY
[IOJIHOMOYHMH, CBS3aHHBIX TOJBKO C pe-
anu3alueil CBOMX IMOJHOMOYHH HMCKIIIO-
YUTEJIPHO HA JIAHHOM JTalle JBHUKCHHS
ny6auyHbix GonzoB. K moqo6HoMy THITY
OpTraHOB MOYKHO OTHECTH TOJIBKO HAJIOTO-
Bble opranbl. OnocpenoBaHHble (UHAH-
COBBIC OpraHbl XapaKTEPH3YHOTCS OJTHO-
MoOYHsMH 0o0Jiee IMUPOKOTO CHEKTpa, OT-
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JIeNIbHbIE U3 KOTOPBIX PEan3yIOT 3a/1auk
MMEHHO JaHHOH cTaguu oOparieHus
ny6onnunbix gener. K mpumepy, 3amaueit
TaMOXKEHHBIX OPraHOB He sBisgeTcs Qop-
MHUPOBAaHHME HAJOTOBBIX IOCTYIUICHHH
(xyma B cooTBeTcTBHHU cO cT. 9 Hamoro-
BOTO KOJICKCa YKpauHbl BKIIIOUCHA M Ta-
MOKCHHasi TMOLLIMHA), HO OpraHu3alus
U KOHTPOJIb 32 MOCTYIUICHHEM TaMOXKCH-
HOM TOILUIUHBI SBJISETCS HEOThEMJICMOM
YaCThIO MOJTHOMOYHH JIAHHBIX OPTaHOB;

0) opraHbl (PMHAHCOBOH JESATEIHHO-
CTH, pPEATU3YIOLIHE MOJHOMOYHS OTHO-
CUTEJIBHO pacIpeieieHus ITyOInuHbIX
JICHEXKHBIX cpencTB. KoHuenrtyansHoe 1
6a30BO€ pacmpenesieHue COOTBETCTBY-
omx (OHA0B Ha HEOOXOAUMBIE YaCTH
CBSI3BIBACTCSl C YPOBHEM M XapaKTEpPOM
takoro ¢ouma. [logobHOe pacmpenere-
HHE OCYIICCTBISETCS COOCTBEHHUKOM
JICHE)KHBIX CPEJCTB, KOTOPBIH Jierne-
TUpyeT Takoe II00aJbHOE IIOJHOMO-
4YHe OpraHy TOCYAapCTBEHHOW BIIACTH.
B curyanunu, korna pedb UAET 0 rocyaap-
CTBEHHOM IICHTPAJIM30BAHHOM JICHEXK-
HoM ¢onne (locynapcTBeHHOM OrOKETE
YKpauHbl), COOTBETCTBYIOIEE IIOJHO-
Mouue npucyie BepxoBnoit Page Ykpa-
unbl. [Ipu pacnpeneneHun myOIUUHBIX
JICHE)KHBIX CPEACTB Ha YPOBHE TEeppH-
TOPHAJIBHOW I'POMaJIbl PEYb yKE HICT O
MOJTHOMOYHSIX MECTHOTO coBeTa. OHaKO
HETIOCPEJICTBEHHO pacIlpeeseHue IIy-
ONMMYHBIX JICHEXHBIX (POHIOB CBS3aHO C
peai3anneil COOTBETCTBYIOIICH ypas-
JICHYECKOHU J1esATeTbHOCTH.

VIMEHHO Juis 3TOro CyIIECTBYIOT
OpraHbl TrOCYJapCTBEHHOTO Ka3Haueii-
cTBa. VX TOIHOMOUMS CBSI3BIBAIOTCS CO
cTaquell pacmpeieneHuss IyOIMYHBIX
JICHEXKHBIX CPEJICTB, KOTOpas HaYMHAeT-
Cs B MOMEHT HCIIOJHEHUs 0053aHHOCTH
[0 MEPEYHCICHUIO 3THX CPEJCTB Ha CO-
OTBETCTBYIOIIME Ka3HA4YCHCKUE cyeTa W
3aKaHYMBACTCSl B MOMEHT MEPCUHCICHUS
JICHE)KHBIX ~ CPEICTB  PACIOPSAUTEIO
OFO/KETHBIX ~CPEICTB, YTO, COOTBET-
CTBEHHO, SBIIICTCS MOMEHTOM Hadaja
ClIeAYIOLIeH CTauy ABMKEHUS IMyOaud-
HBIX JICHET.

B HexoTOpBIX cilydasix ¢ 3TOH cTaau-
eil CBA3BIBAIOT M IOJHOMOYHSI OaHKOB,
OCHOBBIBAsCh HAa TOM, YTO IOJy4YaTelIH
OIO/KETHBIX CPEJCTB MOTYT pa3MelliaTh
MOCJIC/IHUE Ha JCTIO3UTHBIX CUETaX B CO-
OTBeTCTByIOmMX Oankax. C MpHHATHEM
3akoHa Ykpaunsl «O BbiciieM 00pa3oBa-
HUI» TIPOU30IILITH HEKOTOPbIC H3MCHCHHS
OTHOCHTEJIBHO 3TOr0, a MMEHHO Oblia



rnojo0Has

3aKperuieHa BO3MOXKHOCTb
TOJIBKO OTHOCHUTEJIBHO TOCYAapPCTBEHHBIX
OGaHKOB.

B TO e Bpems JaHHYIO CHTYalHIO
He cieayeT abCoNMIOTH3UPOBATh, MPUH-
LUIHAAIBHO BaKHO PasrpaHUYMBATh ITy-
OnuyHble (DUHAHCOBBIC OTHOLICHHS H
JOroBOpHBIE. ITepBble HOCSAT UMITCPATHB-
HBII XapakTep W SIBISIOTCS MPEAMETOM
(hDMHAHCOBO-TIPABOBOTO  PETYJIUPOBAHMS,
JUIL 4ero W CO3J[aHbl OpraHbl rocyaap-
CTBEHHOT0 Ka3HauelcTBa, HaJeJICHHbIE
COOTBETCTBYIOIIUMH  [TOJHOMOYHSAMH.
Bropble sBISAIOTCA IMCHO3UTHBHBIMHU M
OCTaBISIIOT 32 MYOJIHYHBIM CYOBEKTOM
paBo BbIOOpaA OaHKa MM Ka3HAYEHCKOTO
opraHa Juis pa3MelleHHs BpeMEHHO CBO-
OOIIHBIX JCHEIKHBIX CPEJCTB.

[Ipu paspaborke mpoexra bromxer-
HOTO KofieKca YKpawHbI B KoHIE 90-x
romoB XX Beka obcykaanach uies nepe-
X0/1a C Ka3Ha4eHCKOro MCIONHEHMUs OO/
xKeToB Ha OaHkoBckoe. C 3TOH Ienbio
MPEAIONArajoch BBIAEICHHE HECKOIb-
KHX 0aHKOB, B KOTOPBIX Pa3MeIaJINCh Obl
OromkeTHbIe cpencTBa. IIpu 3TOM, COOT-
BETCTBEHHO, JIMKBUIUPOBAINUCH ObI Op-
raHbl rOCYJapCTBEHHOIO Ka3HadeicTBa.
B Takom ciydyae MOXHO ObLIO ObI 00-
CYXJaTh OTHECEHHE OAHKOB K OpraHam ¢
COOTBETCTBYIOIIUMH IOJIHOMOUUSIMU Ha
JAHHOW CTaJNU JBHMKCHUS MyOINYHBIX
CPEACTB.

B) opraHbl (HMHAHCOBOI JeATEIb-
HOCTH, PCaNTH3YIOIIHE TOJTHOMOYHS MPH
pacxolOBaHUM ITyOJMYHBIX JICHEKHBIX
cpeactB. K mogoOHOMY THITy OpraHoB
OTHOCATCS OpraHbl (DPUHAHCOBOW WH-
crekuny. VX MoJHOMOYMS OXBaThIBAIOT
KOHTPOJIb 3a JCHCTBUSIMHM YYaCTHHKOB
(hMHAHCOBO-TIPABOBBIX OTHOILEHUH € MO-
MEHTa MOJIyYCHUS! MyOIUYHBIX JICHEK-
HBIX CPE/ICTB 10 OKOHYAHUSI UX PACXO/I0-
BaHMs. OIHUM M3 TIPUHIUNHAIBHEHIINX
MOMEHTOB B KOHTpOJIE 32 MOAO0OHBIMH
JICHCTBUSMH SIBJSICTCSl 1ICJICBOW Xapak-
TEp pPacXoJ0BaHMs MOJOOHBIX CPEICTB.
[TpumeyaTenbHO, YTO HELEJIEBOE Pacxo-
JIOBAaHME ITyOIMYHbIX ICHEKHBIX CPE/ICTB
SBJISIETCS] OCHOBAHUEM JIJIS TIPUBIICYEHUS
K OTBETCTBEHHOCTH HE TOJIBKO HEMOCPE/I-
CTBEHHO B peXUMe (pHHAHCOBO-IIPABOBO-
r0 pEeryjlupoBaHUs, HO U 3aKpeIuIsieTcs
OTJIENLHOM cTaThell YTOJIOBHOIO KOAEKCa
VYkpaunsl [7, cT. 210].

EcrecTBeHHO, MOJ00HOE OCHOBaHHE
KJacCU(pUKAIMM MBI paccMarpuBaeM
KaK OIPEIeICHHYI0 TEOPETHYECKYIO ab-
CTPaKIHMO, TMOCKOJIbKY OJUH U TOT XKe

OopraH MokeT ObIThb HPEJICTABICH, C Of-
HOH CTOPOHBI, B Pa3HBIX KiIaCCU(PHKAIH-
OHHBIX MOAXOJAX M, C IPYroil CTOPOHBI,
BBIIIOJIHATH PA3JIM4YHbIE BUJBI TOCYAap-
CTBEHHOH aesTenbHOCTH. Ocoboe BHH-
MaHHE XOTEJIOCh Obl YIENUTh IOCIIEIHE-
My OOCTOSITENIBCTBY.

BeiBoabl. MacmTaOHOCTE peanm3a-
UM OTAENBHBIX IIOJHOMOYMI, CBSI3aH-
HBIX C (PMHAHCOBOHN AEATEIHHOCTHIO, HE
MO3BOJISIET paccMaTpUBaTh MX B KOHTEK-
CT€ JESTENbHOCTH HMCKIIOYUTEIBHO O-
HOT'O OpraHa, HalpuMep MOJHOMOYHE MO
paspabotke mpoekra [ocynapcTBeHHOro
Oromkera YKpauHsl 3aKperieHo 3a Kabu-
HeToM MuHHCTPOB Ykpaunsl. OQHAKO 10
TOTO, KaK JaHHbIH MPOEKT BBIHOCUTCS Ha
nepBoe obcyxaeHue B Bepxosuyto Pany
VYKpauHbl, MOCIEAHSS NMPHHUMAECT OI0n-
JKETHYIO PE30JIIOLNI0, KOoTopas mpuodpe-
TaeT (hopMy IocTaHOBIEeHNsT BepxoBHOI
Paner Ykpaunsl. bes ee npuHATHS OKOH-
YyaTeJIbHBIM BapuaHT NPOEKTa OromKeTa
Kabuner MunuctpoB VYkpausbsl chop-
MHpOBaTh He MOXeT. Takum oOpasom,
1o100HOE MOJHOMOYHNE PeaNn3yeTcs co-
BMECTHBIMH JieiicTBUsIMU Kak KaOunera
MunuctpoB YkpauHsl, Tak 1 BepxoBHOi
Paner YVipaunsl. [TonoOHoe comepikanue
XapakTepHO W s mpuHsTHA [ocymap-
CTBEHHOTO Olo/keTa Yikpanusl. He ocra-
HaBJIMBAsICh Ha JETAJAX, XOTEIOCH OBl
0o0paTUTh BHUMaHWE Ha TO, YTO MEXKIy
MEPBBIM U BTOPBIM, BTOPBIM H TPETHHM
yTeHUsIMU [ocymapcTBEHHOTO OromKeTa
VYKkpauHbl U yTBepKIeHUEM ero B Bep-
xoBHOM Pane YkpauHbl KOppeKTHpOBKa
00CYy’K1aeMOro TpOeKTa OCYLIECTBIISACT-
cs1 Kabunetrom MuHHCTPOB YKpauHBI.
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YYACTHUE B CJEJACTBEHHBIX (PO3BICKHBIX)

W IPYTUX MPOLECCYAJILHBIX TEHCTBUAX

KAK ®OPMA NCIIOJIL30BAHUSI DKCEPTOM
CNELUAJBHBIX 3HAHUI B YTOJIOBHOM ITPOU3BOJCTBE

Amngpeii 1Y/IbIY,

couckarens Kadeapbl yTOJIOBHOTO IpaBa, Nporecca i KpUMHHAIUCTHKH [IpUKapnaTckoro I0puIndeckoro HHCTUTYTa
HanuonansHoro yHusepcutera «Onecckas 10puandeckas akageMus»

Summary

The author of the article explores the participation of experts in the conduct of investigations (search) and other procedural actions
as a form of use of their expertise in criminal proceedings. On the basis of scientific work and the current legislation of Ukraine the
general features inherent in the participation of experts and specialists in legal proceedings are analyzed; the differences in their legal
status are determined; the grounds, conditions and objectives expert in investigative (search) action are characterized.

Key words: criminal proceedings, expert, specialist, specialist knowledge, investigation (search) action.

AHHOTAUUS

ABTOp CTaTh¥ UCCIIEMYET YIaCTHE IKCIIEPTA B MPOU3BOICTBE CIIEACTBEHHBIX (PO3BICKHBIX) U JAPYTUX MPOIECCYATbHBIX JCHCTBHIA
Kak ()OpMY HCIIOIb30BaHKS UM CIICIHATBHBIX 3HAHHUI B YTOJOBHOM MPOKU3BOICTBE. Ha 0CHOBE HAYYHBIX pabOT M HOPM JEHCTBYOIIETO
3aKOHOJIATEIIbCTBA YKPAWHbI aHATM3UPYIOTCS OOIIME YEPThI, MPUCYIINE YIACTHIO SKCIIEPTa U CIICHUAIHNCTA B POIECCYAbHBIX JICH-
CTBUSIX; OTIPEMEIIIOTCS PA3JINUKsI B X PABOBOM CTATyCe; XapaKTEPU3UPYIOTCSI OCHOBAHUS, YCIOBHUS M 3a1a4i SKCIePTa IPHU IPOU3-
BOJICTBE CJIC/ICTBEHHBIX (PO3BICKHBIX) ICHCTBUIA.

KiroueBble cJI0Ba: YroJIOBHOE MPOU3BOICTBO, SKCIICPT, CIICIUAIINCT, CIICIHAIbHbIC 3HAHUS, CIIC/ICTBEHHBIC (PO3BICKHBIC) ICHCTBHSI.

Honaﬂomca npodiaemsl. B co-
OTBETCTBHH CO CT. 69 Yromos-
HOTO TIPOIIECCYaJbHOrO KoJeKca YKpa-
nubl (nanee — YIIK Ykpaunsr) oskcrept
— 3TO JIMLO, KOTOPOE BIIAJEET Hay4YHbI-
MH, TEXHHYECKMMHU WU JPYyTUMH CIe-
LMAJILHBIMU 3HAHUSMH, UMEET MPaBo, B
COOTBETCTBHH C 3aKOHOM YKpauHbl «O
cyneOHOIl sKkcnepTH3e», Ha NpOBeEJe-
HHUE HKCIIEPTHU3BI U KOTOPOMY HOPYYEHO
MIPOBECTH HCCIIEI0BAaHHE OOBEKTOB, SIB-
JIEHUH M TPOIIECCOB, CONEPIKAIINX CBE-
IeHusT 00 OOCTOSITENBCTBAX COBEpIIE-
HUS yTOJIOBHOTO MPECTYIUICHNUs, U J1aTh
3aKJII0YEHHE II0 BOIPOCAM, BO3HHKa-
IOIUM B XOJ€ YTOJIOBHOTO IPOM3BOI-
CTBa, KOTOPbIE OTHOCATCS K cdepe ero
3HaHuu [1].

AHanu3 TOJNOXKEHUH 3TOM cTaThbu
MO3BOJISIET CJeNIaTh BBIBOA O TOM, 4YTO
9KCIEPT — 3TO YYACTHUK YTOJOBHOTO
CY/IOTIPOM3BO/ICTBA, KOTOPBIH MPOBOJUT
9KCIIEPTHU3Y U JaeT 3aKJII0YeHHE 10 CTa-
BSIILIUMCS IIepes Hell BoIpocaMm.

OnHako, 1o HAallleMy MHEHHUIO, TPe]I-
noxkerHoe cT. 69 YIIK Ykpaunsr omnpe-
JIeJICHUEe TOHATHS «IKCIIEPT» HE O3Ha-
YaeT OTPAaHWUYCHHS €ro JACSITeIbHOCTH
UCKJIIOYUTEIBHO MPOBEAECHUEM JKCIIep-
TH3BIL.

AKTYaJIbHOCTh TeMbl HCCJIe10Ba-
Hus. Kak ¢ Hay4HOH, Tak U C NMpaKkTH-
YECKOI TOYKH 3PEHUS BAKHOE 3HAUCHHE
HMEeT HCCIIeJOBaHUE HE TOJIBKO MPOM3-

BOJICTBA SKCIEPTH3bI, HO U IPYTUX POpM
MPUMEHEHHS CIEeUHANbHBIX 3HAHUU, B
YACTHOCTH Y4YacTHUsl JKCIIEpTa B CIEM-
CTBEHHBIX (PO3BICKHBIX) M JPYTHX MPO-
[IeCCYallbHBIX JIEUCTBUSAX HA Pa3IMIHBIX
CTagusX YTOJOBHOTO IIPOM3BOJCTBA.
[TomoxxeHus1, permaMeHTHPYIOIINAE JaH-
HyI0 OpPMY HCIIOIB30BaHUS IKCIIEPTOM
crenMalbHbIX 3HAHUM, HEIO0CTAaTOYHO
pa3paboTaHHBIC KaK B HAyYHOH JTUTepa-
Type, TaK U B JIEHCTBYIOLIEM YTOJIOBHOM
poleccyalbHOM 3aKOHOJIATENIbCTBE
YKkpauHbl.

Cocrosinne wucciaeaoBanus. [Ipo-
OnemMaM TMPUMCHEHUS CHEHUATBbHBIX
3HAHUW TIPU TPOU3BOJCTBE CIEACTBEH-
HBIX (PO3BICKHBIX) IEHCTBUI IMOCBAIIE-
HO 3HAUMUTEIbHOE KOJIWYECTBO paboT
KaK OTE€YEeCTBEHHBIX, TaK M 3apyOeKHBIX
yueHsIX, cpean kotopbix T.B. ABepbs-
HoBa, B.H. Azapenko, P.C. benkun, Ka-
nuHkuH, JI.B. Jlazapesa, I.M. Jly3rus,
I0.K. Opinos, B.H. PeBaka, A.B. Cenu-
na, JL.I. lanupo, C.A. Uleitdpep u ap.

[IponeccyanbHblM M KpUMHUHAIHU-
CTHUYECKHMM BOMPOCAM MPHUBJICUCHUS
UL,  00JaJaoNuUX  CHCHHATbHBIMEI
3HAHUSMH, B IPOU3BOJICTBE CJIECIACTBEH-
HBIX JEWCTBUI MOCBSILIEHBI JUCCEpTa-
HUOHHBIC HcciaenoBanus B.M. Maxosa
[2], E.A. Jlomymaoro [3], MmoHOTpadus
[1.IT. Umenko [4] u ap.

B cBoux Tpynax ykazaHHbIE aBTOPbI
JIeTaJIbHO aHaJM3UPOBAIU POJb B CIEI-

CTBEHHBIX JIEHCTBHAX TaKOro cyObeKTa
YTOJIOBHOTO IPOU3BOACTBA, KaK CIEILU-
aJUCT, OTACNSASl €ro OT APYTUX ydacT-
HUKOB CJICICTBCHHBIX IEHUCTBUM, B TOM
gucne ot skerepra [5, ¢. 115-116]. B to
K€ BpeMs BOIIPOC O (DYHKIUSAX MOCIE-
HETO ITPH NMPOBEIEHUH MPOIIECCYATHHBIX
NEeHCTBUH oOcTaeTcs HEpemeHHBIM JI0
CHX TIOP.

VuuTsiBas yKkazaHHOE, HeJbI0 CTa-
ThH SIBISETCS KOMIIJIEKCHOE MCCIIEN0Ba-
HUE po0JIeM y4acTus SKcrepra B Ipo-
M3BOJICTBE CJICACTBEHHBIX (PO3BICKHBIX)
U JAPYyTHX TpPOLECCYalbHbIX IeHCTBHIA
Kak (opMa HCIONB30BaHHUS UM CIICIH-
aTbHBIX 3HAHUH B yTOJOBHOM IPOU3-
BOJICTBE.

H3znoxkeHue OCHOBHOrO Marepua-
Ja. PackpeiBast Bompoc ydacTwsl JWIa,
o0naiaromero CrenualbHBIMA 3HAHUS-
MH, B CJIC/IICTBEHHBIX (PO3BICKHBIX) JCH-
CTBUSIX, HEOOXOJMMO OTMETHTb, YTO 3TO
Omkaiias K cyqeOHOH sKkcnepTH3e 1o
MHOTroo0OpasHio BHJIOB I[PHUMEHSAEMbIX
3HAaHUH U METOJ0B HccleloBaHus Gop-
Ma NPUMEHEHHUs CHEelUalbHBIX 3HAHHUM
B YTOJIOBHOM IIpOU3BOACTBE [5, c. 113].

B cdepe yromoBHoOro cymomnpowus-
BOJICTBA €CTh JBE TIPYIIIHI JINII, KOTOPEIE
Hazgenensl YIIK Ykpannsr npaBom npu-
MEHSTH CHeIHalbHble 3HaHUH B yTO-
JIOBHOM TIPOW3BOJICTBE: CHEIHATHCTEI
U dKcrepTsl. TOJNBKO CpPaBHUTENBHBIH
aHaJIu3 JeATENbHOCTH KaKJOro M3 HUX



L

[O3BOJISIET BBISIBUTH UX POJIb B IIPOBE/IC-
HUH CJIE/ICTBEHHBIX (PO3BICKHBIX) U IPY-
TUX IPOLECCYaNbHBIX ICUCTBUH.

«YyacTue SKCHEepTa» M «ydacTHe
CHEeIMATUCTa» — 3TO MPOLECCyabHO
caMOCTOSITeNIbHbIE (OPMBI  HCHOJIB30-
BaHMS CHCIUANBHBIX 3HAHUH TPU TPO-
H3BOJICTBE CIIEICTBEHHBIX (PO3BICKHBIX)
nerictBuii. OOBENUHSET UX TO, YTO OHU
HCITOJIB3YIOTCS JUISI YCTaHOBIEHUSI 00-
CTOSITENIECTB, UMEIOIINX 3HAUYCHHE ISt
YroJIOBHOTO NpoM3BOACTBa. Kak B of-
HOM, TaK U B JPyroM cily4ae Juua, 00-
Ja/Ial0NIe CIeNHaIbHBIMH 3HAHUSAMU,
y4acTBys B CJIEJICTBEHHBIX (PO3BICK-
HBIX) JCHCTBHSX, HE IMPOBOJAT HHKa-
KUX UCCIEIOBaHUN (MO KpaiiHel mepe,
TaKHUX, PE3yJbTaThl KOTOPBIX TPEOYIOT
CIIELIMAJIFHOTO TOJKOBAHUSA C HCIIONb-
30BaHUEM CIICIHAIBHBIX 3HAHUN) U HE
al0T THCHMEHHOTO WJIM YCTHOTO 3a-
kitodeHusi. DaxThl, yCcTaHABINBAaEMBbIC
9KCIIEPTOM WIIM CIIEIHAIINCTOM B XOJE
CIIEICTBEHHOTO  (PO3BICKHOTO)  Jeii-
CTBUS, MOT'YT UMETbh JI0OKa3aTeJIbCTBECH-
HOE 3Ha4YeHME, OJJHAKO OHU HE 00pa3sy-
IOT CaMOCTOSATEIBHOTO JI0Ka3aTeabCTBa,
KOTOPBIMHU SIBIISIFOTCSL BBIBOJ MJIM I10O-
KazaHus okcrepra. [logydeHHble HMH
JTaHHBIE SABISAIOTCS COCTABHOW YaCTHIO
0o0muXx pe3yIbTaTOB MPOLECCYaTbHOTO
NEeHCTBHSI W (UKCHUPYIOTCS CleloBa-
TeleM, CyIOM B TEKCTE COOTBETCTBY-
IOIIEr0 NPOTOKOJIA, a BCE BO3MOYKHBIC
OIICHOYHBIE CYXJICHHs HKcmepra (cre-
[UAJINCTOB) HOCAT Cyry0o mpenBapu-
TEJIbHBII XapaKTep U M3JIaratoTcs TOJb-
KO yCTHO [6, c. 60].

Jpyroit o0mell 4YepTod «ydacTus
JKCIEPTa» U «Yy4acTHUs CICLUAIHUCTA»
SIBIISICTCSI BCIIOMOTATEJIbHBIH XapakTep
UX AESTeIbHOCTH. DKCIEepPT U CHeIu-
aJUCT B XOJE CIIEJCTBEHHBIX (PO3BICK-
HBIX) JIEHCTBUI pabOTAIOT O PYKOBO-
CTBOM M KOHTPOJIEM CJIeOBaTelsl, Cyaa
U CTPOTO B MpejesiaXx MOCTaBICHHON UM
3a/1aum.

Paznuuus moHATHHM «ywacTue 3KC-
nepray M «y4yacTue CIIeLHAINCTa» CBs-
3aHBI TIPEX/IE BCEro ¢ UX Ipoleccyab-
HBIM CTaTyCOM.

JlesTenbHOCTh CIICIMANNCTa HOCUT
MOAYMHEHHBIH XapakTep. B mpaBoBoM
OTHOIICHUH OH YETKO OIPEeNsIeTCs
cienoBaTeleM WM CYyJOM H BCE CBOH
JIeNCTBUS, JaXKe B Mpejiesiax MpelocTaB-
JICHHBIX €My 3aKOHOM IIpaB, CIIEHATINCT
OCYIIECTBIISIET TOJIBKO C COTJIACHSs Clie-
noBartens (Cyza) MM MO ero yKa3aHHUIo.

OKcnepT B YroJOBHOM IIPOM3BOJ-
CTBE, OJIHOBPEMEHHO y4YacTBYs B ClIE/I-
CTBEHHBIX (PO3BICKHBIX) JCHCTBUSX,
HE TepseT IMOJHOCThIO CBOEH mpolec-
CyaJIbHOM CaMOCTOSATENBHOCTH U He3a-
BucuMOCTH. OpraHM3allMOHHO IOIYH-
HASCh yKa3aHUSAM clenoBaTens (cyna),
JKCHEPT COXpaHseT INPeNOCTaBICHHbIC
eMy 3aKOHOM IIpOlecCyasIbHbIE IIpaBa.
B ciywyae HapymieHus 3THX IpaB dKC-
MepTy JTOJDKHO MPEJOCTABIATHCS MIPaBO
Ha O00XaJloOBAaHWE COOTBETCTBYIOIUX
JIeWCTBUHN U peLIEHUN CO CTOPOHBI Clie-
JI0BaTeIs, IPOKYpPOpa, cyaa.

OmnpeneseHHbIe OTIMYHSA €CTh U B
LeNIX HCHOJb30BAaHUS CHEIHAIbHBIX
3HAHUI 9KCIepTa U CIELHUAIUCTA B XOJIE

CIEACTBEHHOTO  (PO3BICKHOTO)  JeH-
CTBUA.
Kak ormewaer B.A. Ilputyso-

Ba, OJKCIIEPTY, B OTIWYHE OT CHEIH-
aJucTa, M3BECTHBIC TPEIMET M Tpere-
JBI IPUMEHEHUs CTeIMaIbHBIX 3HAHUHN
[7, c. 17-19]. VYka3zaHHOe yTBepxkie-
HUE BIIOJIHE CIPABEJINBO, MOCKOIBbKY
JKCIIEPTY, B OTIMYHE OT CIICIHAIUCTA,
(dhopMynupyeTcsi KOHKpeTHasl 3a/1a4a Ha
MEPHOJ BCETO CIEJCTBEHHOTO (PO3BICK-
HOTO) AeHCTBHUS.

CrienuaaucT MPUBICKACTCS MPEXIe
BCETO JUIsl IPEJOCTABICHNS HAyYHO-TEX-
HAYECKOU MTOMOIIN CIIEA0BATEIIO (CyIy)
B TIOJTOTOBKE M IIPOBEICHUH CIIE-
CTBEHHOTO (pO3BICKHOTO) IEHCTBUS, B
MOVCKE PAa3JIMYHBIX CIIEOB U 0OBEKTOB,
(ukcanuu pe3ynbTaTOB CIEICTBEHHOTO
(pPO3BICKHOTO) ACHCTBUSI, KOHCYIbTAIIHMH
cienoBarensi (Cyda) MO CHEIHaTIbHBIM
BOIIpOCaM M T. J. YdacTue ke dKCIep-
Ta B MPOIECCYATbHBIX ACHCTBUIX Yalle
AMeEeT OCHOBHOM 3ajadueii OKa3aHHE I10-
MOIIN CIEAOBATEN0 (Cydy) B BBISICHE-
HUU B3aHMOCBS3eil ciemoB, 00BEKTOB,
SIBIIGHUH, IPOBEPKY paHee yCTAaHOBIICH-
HBIX CJICJICTBEHHBIX M DKCIIEPTHBIX JlaH-
HBIX, YCTPAHCHHS NPOTUBOPEUHH MeEX-
Iy HUMHU, BBISICHEHUS TOTIOJTHUTEIBHBIX
CBEJICHUI W MCXOMHBIX JTaHHBIX IS pa-
[MOHAJILHOM OpraHu3aluy JaTbHeHIINX
WCCIIeIOBAHMH, TOPYUYEHHBIX JTaHHOMY
JKCIIEPTY.

B coorBerctBUM ¢ 1. 3 4. 3 cT. 69
VIIK VkpauHBI 3KCHEpPT UMEEeT MpaBo
MPUCYTCTBOBaTh BO BpPEMs IMPOHU3BOA-
CTBa IIPOLECCYAJIbHBIX ACHCTBUH, Ka-
CaIOIIUXCS MPEIMETOB U OOBEKTOB HC-
cnenoBanus [1]. Ilo HameMy MHeEHHIO,
9TO MOJIOKEHHE JODKHO TPAKTOBATHCS
ITUPOKO, a TOHUMATh €ro HeOOXOIMMO
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TaK, YTO 3KCIEPT MMEET IpPaBO Xoja-
TallCTBOBaTh O IPOBEJIEHUH KOHKPET-
HOTO  CIIEJCTBEHHOTO (PO3BICKHOTO)
JeicTBUS (B TOM YHCIE JIOTOJIHUTEb-
HOTO M IMOBTOPHOI0) C €ro y4acCTHEM.
Hanpumep, B Xo/e nonpoca ¢ y4acTH-
eM CyaeOHO-MEIUIIMHCKOTO JKCIepTa
MOTYT OBITh BBISICHEHBI W IpOLECCY-
aJIbHO MPABUIBHO 3aKPEIUICHBI BAYKHBIC
CBCACHHUS O KOHCTPYKTHBHBIX Xapak-
TEPUCTHKAX OPYIAHH COBEPIICHHUsS Mpe-
CTYIUICHHsI, CHOCOOBI M KOHKpETHBIE
YCIIOBUSL NIPUYUHEHHS IOBPEKICHUH
(MecTo TpHIOKEHMS, HampaBIeHHE,
KOJINYECTBO, [OCJIEIOBATEIBHOCTb,
B3aUMOPACIIOJI0KEHNE YYACTHUKOB CO-
OBITHS).

OcobeHHO 0O0nbIIOE 3HAUCHHE ITH
CBEJICHHUS MMCIOT MpPHU HEJOCTATOYHO-
CTH OOBEKTHUBHOW HWH(OPMANIHH, KOTAA
B IIpe/iesax TPaIullMOHHBIX METOI0B 3a-
TpYZHEHA, a WHOT/IAa IIPOCTO HEBO3MOXK-
Ha JIOCTOBEpHAas OI[EHKAa JKCIIEPTOM Me-
XaHHW3Ma O00pa3oBaHUs IOBPEKICHUH.
Takas cuTyanuss MOXET BO3HHUKHYTb
B Cllyyae, KOT/la YHMYTOXXEHBI WJIM IO
KaKMM-JIHOO TPUYMHAM IMOTEPSHbI MU
HEe OOHapy’>KeHbI B XOJ€ PACCIICA0BAHUS
OpyIusi IPUYUHEHHS TPABMBI; B Clyda-
SIX PE3KMX M3MEHCHHH TIePBOHAYAIBHBIX
CBOWCTB OOBCKTOB HCCJICAOBAHMS, B
CiIydae MOTEpH WM HETOTHOICHHOCTH
MEIMIUHCKHUX JIOKYMEHTOB H JIp.

Tak, gompoc MoxeT ObITh 3ddek-
THBHBIM CPEJICTBOM 3aKpEIICHHs aHaM-
He3a WM a/IeKBaTHOM IIpOlecCyanbHOM
(dopmoii peanu3anuy npasa MoA03peBa-
€MOoro, 0OBHHSIEMOTO, MMOTEPIEBLIET0 U
CBHUJIETEINIS 1aBaTh OOBSICHEHUS DKCIEp-
Ty, TeM 0oJiee SKCIEPT HE BIIpaBe caMmo-
CTOSITENILHO COOMpaTh MaTepuabl JJis
MIPOU3BOJCTBA Cy1eOHON HKCIEPTU3HI.

CynebHo-MenuuuHcKas crenuduka
00CTOSITENILCTB, MOMJICIKAIINUX BEBIICHE-
HUIO Ha JOIPOCE C yIacTHEM JKCIIepTa,
3HAYUTEILHO CHUXKACT BEPOSTHOCTD,
a WHOTAA MOJHOCTBIO HCKIIOYaeT Je-
TaJbHOE NPOJYMbIBAaHHE IIOKa3aHUIi,
KOHEYHO, €CJIM CaM JIONpalliBaeMblii HE
HMeeT CIeUalbHOH MEJUIIMHCKOH MO~
roToBKH [6, c. 168—169].

Takast ponb 3KcHepTa B HPOM3BOJ-
CTBE CJIEACTBEHHBIX (PO3BICKHBIX) ACH-
CTBHI OOBIYHO HE MCKIIIOYACT MpeJo-
CTaBJICHHSI SKCIICPTOM U HAy4YHO-TEXHH-
YECKOW MOMOIIM CIIEA0BATEN0, HO 3Ta
(GyHKLHMS B JCATENBHOCTH IKCIEPTa, B
OTJIMYHME OT «y4YacTHs CICIHATIHCTay,
SIBIISICTCS BTOPOCTETICHHOM.
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CyliecTBeHHOE OTJIMYME 3aK/IIo4a-
eTCsl TaKXKe B TOM, YTO €CIH JIesTelb-
HOCTb CIIELHAIUCTa OrPAaHUYNBACTCS
BPEMEHEM MPOBEICHHS CIEICTBEHHOTO
(pO3BICKHOTO) NEHCTBHS U 3aBEpPIIACTCS
OIHOBPEMEHHO C €ro OKOHYAaHUEM, TO
JUIs 9KCIIepTa IMPHUCYTCTBUE BO BpeMs
MPOBEJICHUST CIIEACTBEHHOTO (PO3BICK-
HOTO) IEHCTBUS YCIOBHO MOXKHO pac-
CMaTpHBATh KaK OJMH M3 TAIOB IIPOBE-
JIEHUS DKCTIEPTHU3EI.

Bce yka3aHHbIE 0COOCHHOCTH JIalOT
OCHOBaHHME BBIJICIUTh «y4YacTHE 3KC-
Nepra» M «y4yacTHe CIICHHAINCTa» B
MIPOBE/ICHUM CIIEJICTBEHHBIX U Cyneo-
HBIX JEWCTBHH KaK CaMOCTOSTEIbHBIE
JIOTIOJTHUTENIbHBIC poreccyalbHbIe
(GOpMBI  HCIIONIB30BAHUS CHEIHMATbHBIX
3HaHUH B YrOJIOBHOM CYHOIPOU3BOJI-
cree. Ilpu sTOM yuacte B OCMOTpE
TpyIlla W €ro 3KCTYMalHH SBISETCS 110
3aKoHy 00s13aTenbHBIM. Jpyrue xe gop-
MBI Yy9acTHs CHeuannucTa (IKCuepra) B
IpolecCcyallbHbIX JCHCTBUAX AJIS clie-
JoBatens Bcernaa (axyiabraTHBHBIE, I110-
CKOJIBKY pEIICHHE O MPUBJICYCHUH JINIL,
BJIAJICIOIIUX CIIELUAIbHBIMU 3HAHUSAMH,
OH NPHHHUMAET B 3aBUCHUMOCTH OT 0CO-
OeHHOCTEH KOHKPETHOTO MPOU3BOJICTBA.

[IpuBnedenne K CICACTBEHHOMY
(pO3BICKHOMY) AEHCTBHIO IKCIIEPTa, KAk
MPaBMIIO, OCYIIECTBISETCSA B Tpeesax
paHee BEIHECEHHOTO B JTAaHHOM YTOJIOB-
HOM TIPOU3BOJCTBE  IIOCTAHOBJICHHS
0 Ha3HAYCHWHM CyIeOHOW OJKCIEepPTU3HI
[8, c. 228], B xoTOpOM MOXET OBITH
chopMyJIUPOBAaHO U COOTBETCTBYIOLIEE
3aJlaHue SKCIEPTY IO Y4acTHIO B HpO-
neccyanpHoM aeiictBuu. Ilpu sTtom
CIeICTBEHHOE (PO3BICKHOE) JeiicTBUE
OCYIIECTBIISIETCSl OJIHOBPEMEHHO C MPO-
BEJCHUEM JKCHEPTHU3BI U, KaK yiKe yKa-
3BIBAJIOCH PAHEE, YACTO SBJISCTCS OHUM
W3 9TANOB DKCIEPTHU3BI, MOCKOIBKY 1ETh
MpoLecCcyallbHOTO JEeHCTBHSA, Kak Ipa-
BHJIO, HANPSIMYIO CBsI3aHA C PElICHUEM
BOIIPOCOB, ITIOCTABIECHHBIX IEpea IKC-
neproM. [ToHATHO, 4TO B TAKOM cily4ae
peleHue cieoBaTels, NPoKypopa Hiu
cyla O TPOU3BOJCTBE CIEICTBEHHOTO
(pPO3BICKHOTO) NEHCTBUS U O MpHUBIIEYEC-
HUM K Y4aCTHIO B HEM IKCIIepTa HUKAKO-
IO JOMOJIHHUTEIBHOTO MPOLECCYaTbHOTO
odopmieHHs He TpeOyeT.

WHunuaTupa 00 yyacTHH SKCIEpTa B
MIPOU3BOJICTBE CIEICTBEHHOTO (PO3BICK-
HOTO) IeHCTBUS MOXKET MOCTyHaTh Kak
OT CIIeZ0BaTelNs, MPOKypopa, Tak U OT
camoro skcnepra. [Ipm 3Tom cumtaewm,

YTO B CJIy4ae Ha3HAYCHUS 3KCIICPTU3bI
CTOPOHOH O0OBHMHEHMs (cieqoBaTeleM,
IIPOKYPOPOM) HMJIM CYJOM BKCIEpT JyIs
y4acTHs B CJIEICTBCHHOM (PO3BICKHOM)
NEHCTBUU JOJKEH OOpaTHThCS K HUM
C XOJaTaliCTBOM, B KOTOPOM H3JIOXKHUTH
MIPUYXHEI, 00yClIaBIMBAIONINE HEO0OXO-
JIMMOCTH TaKOTO yJacCTHsl, M ONIPEIETUTh
3a/1auM, KOTOPBIE MOJJIEKAT PEIICHHUIO B
XO/ie TPOBEJCHUS COOTBETCTBYIOIIETO
MPOIECCyaIbHOTO IeHCTBHS.

B ciydae ke c€aMOCTOATEIBHOTO
IIPUBJICYECHUSI DKCIEpTa CTOPOHOH 3a-
IIMTH WM Ha3HAYEHHs SKCIIEPTHU3BI 110-
CTAaHOBJICHUEM CIIEJICTBEHHOTO CYyIbH
10 XOJaTaliCTBY CTOPOHBI 3alUThI Tpe-
OoBaHue dKcrepTa 06 00ecneueHnn ero
y4JacTusi B CIEACTBEHHOM (PO3BICKHOM)
JIEHCTBUU JTOJDKHO aApPECcOBATHCS UMEH-
HO CTOPOHE 3aIIUTHI, & HE CIEICTBEHHO-
My cynbe. [lomyunB Takoe TpeGoBaHme
JKCIIEPTa, I1003PEBAEMBIH WM  €To
3aIIUTHUK JIOJDKEH OOpaTHUThCsA K clie-
JIOBATEIII0, a B ClIy4ae ero OoTkaza — K
CJIEZICTBEHHOMY CYJbE€ C XOAaTaiicTBOM
0 TPOBEAEHUH  COOTBETCTBYIOILIETO
CJIEICTBEHHOTO (PO3BICKHOIO) ACHCTBHS
C y4acTueM 3KcIepra.

VYudacTtue sKcrepra B MPOU3BOJCTBE
CIEICTBEHHBIX (PO3BICKHBIX) AEHCTBUIL
BO3MOXKHO KaK Ha CTaJHU J0CYIeOHOTO
paccienoBaHus, TaK U Ha CTAINH Cyne0-
HOTO pa30uparenbeTBa. JTO CIEyeT U3
MOJIOKEHUH CT. cT. 242, 332, 333 VIIK
VYKpauHBI U MOATBEPIKIAETCS MaTepha-
JIaMH Cy1eOHOM MPaKTHKH.

Tax, COIIaCHO Marepua-
nam YTOJIOBHOTO MIPOU3BO/ICTBE
Ne 12012250230000402 o oOBHHEHHIO
JIMLO 1 mo 4. 2 ct. 125 YK VYkpaunst
JIMIIO 1 oGBunsieTcs B TOM, 4TO 29
nexadpst 2012 r. oxosio 11:00 Ha pbiHKE
o yi. J{3epxuHckoro . Cmena Yepkac-
CKOM 00JlacTH Ha MOYBE BHE3AMHO BO3-
HUKIINX HEMPHUSI3HCHHBIX OTHOIICHHIA,
JEHCTBYSI C NPSIMBIM YMBICIIOM, HaHEC
OJIMH yZap KyJIakoM B 00JacTh IMPaBOTO
yxa JIUIIO_3, npu4nHUB €My, COTIIaCHO
3aKIJIIOYEHUIO JKclepra oT 24 anpens
2013 . Ne 133, nerkue TeJIeCHBIC MO-
BPEKACHUS, MOBIEKIINE KPaTKOCPOY-
HOE PacCTPOIMCTBO 3710POBbS.

Bo Bpemst cymnebHOrO pa3duparelnnb-
ctBa ceuzperenu JIULO 5, JIMIO 6 u
JIMLIO_7, a Takxe 0OBHHSACMBIN B CBOUX
MMOKA3aHNUAX OTMETHJIH, YTO TeJIeCHbIE
MTOBPEKICHHS, TPUIMHEHBl IOTEPIIEB-
memy JIMLIO 3, 6butH HaHECEHBI B UX
MPUCYTCTBUH, HO NIPH 00CTOSITENECTBAX,
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KOTOpBIE CYIIECTBEHHO OTIMNYAIOTCS OT
TeX, KOTOpbIe yKa3aHbl B OOBHHHTEIb-
HOM aKTe.

B cBsA3M ¢ M3I0KEHHBIMH 00CTO-
SITeIbCTBAMHU CY[, 3aclyliaB MHEHHE
YYaCTHUKOB CyaeOHOro pasbupareinsb-
CTBa, eI HEOOXOIUMBIM YIOBIET-
BOPHUTH XOIATAfiCTBO MPEICTABUTEIISI
MOTEePIEBIIET0, Ha3HA4YWI  CcyaeOHO-
MEUIIHCKYIO SKCIEPTH3Y U ITOPYYHII
CJIeIOBATEI0 TPOBECTH CJIEICTBEHHEIE
JKCIIEPUMEHTHl C ydJacTHeM OOBHUHsIe-
moro JIMIO 1, ceugereneit JIMIIO S,
JIMLO_6, JIULO 7 u JIMIO_8, k yua-
CTHIO B KOTOPBIX MPUBJICYD CyAeOHO-Me-

JUIMHCKOTO SKCIepTa JJIsl BBISCHECHHS
BOIIPOCOB, NPUBE/ICHHBIX B ONHUCATENb-
HOH 4acTH MOCTaHOBIeHUA [9].

Kpome cmeacTBeHHOro »Kcmepu-
MEHTa, Ha CTaJNH CyaeOHOTO pa3zbupa-
TEIBCTBA OKCIIEPT MOXET HPHHHUMATh
yJacTHe TakXke: a) B OCMOTpE MecTa
MPOUCIIECTBUS M BEIIECTBEHHBIX J[OKa-
3aTe’abCTB; 0) B JIONPOCE OOBUHIEMBIX,
MOTEPIIEBIINX, CBUJICTEICH C 1IeJIbIO BbI-
SICHEHHsI 00CTOSATENILCTB, KOTOPhIE Kaca-
I0TCS TIpeiMeTa CyaeOHOH 3KCIIePTH3BI;
B) B oOCyxaeHHH ¥ (HOPMYTHPOBAHUK
BOIIPOCOB, MOUICKAIUX PELICHHUIO; T) B
UCTpeOOBAaHUH MATEPHAJIOB M JOKYMEH-
TOB, HEOOXOAMMBIX IS Jaddl 3aKIIo-
qeHUs, OOBABICHUN B CyJe TOKa3aHHI
OOBUWHSIEMBIX, MOTEPIIEBIINX, CBHICTE-
Jed, TPOTOKOJIOB CJIEICTBEHHBIX (poO-
3BICKHBIX) JeHCTBUH, HUCTpeOoBaHUMI
unu orbope 00pasLoB A HKCIEPTHOTO
uccienoBanus. COOTBETCTBYIOIIUE XO-
JlaTalicTBa IMOJJIEKAT YIOBICTBOPEHHUIO,
€ClIM OHU CIIOCOOCTBYIOT PELICHHIO
3aja4 YroJIOBHOTO CYJOIPOU3BOJCTBA
[10,c. 112].

Hecmotps Ha Tako#l WIHUPOKUH KPYr
[IpoLeCcCyalbHbIX JACHCTBUH, B KOTO-
PBIX MOXKET HPHHHMAaTh ydacTHE DKC-
nept, B gelictytomeM YIIK VYkpannsr
OTCYTCTBYET HOpMa, KoTopas ObI mpen-
ycMmarpuBaja mpaBo dKCIIepTa BO BPEeMst
cynebHOro paszbuparenabcTBa 3a/laBaTh
BOIIPOCHI OOBUHAEMOMY, OTEPIIEBIIEMY
WM cBujeTeN0. Bmecrte ¢ Tem cunraewm,
YTO TaKoe MPAaBO MOXKET OBITh peasn3o-
BAaHO 4Yepe3 IpeJCeaTeNbCTBYIOIIETO,
KOTOPBII PYKOBOAMT XOJOM CyIeOHOTro
3aceaHus, O00eCHeYyrBaeT OCYIIECT-
BIICHHE YYaCTHHKaMH YTOJIOBHOTO TPO-
M3BOACTBA MX MPOIECCYaTbHBIX MPaB U
BBITIOJTHCHUE WMH OOS3aHHOCTEH, Ha-
mpaBisgeT cynebHoe pa3dupareabcTBO
Ha oOecredeHrne BBISICHEHHS BCEX 00-



CTOSITEJILCTB YTOJOBHOIO MPOU3BOACTBA
(u. 1 c1. 321 VIIK Ykpaunsi).

3aKOH HE OrpaHWYMBAeT KOJIHU-
YECTBO OKCIEPTOB, KOTOpPbHIE MOTYT
y4acTBOBaTb B CIEACTBEHHOM (po-
3BICKHOM) JAeHcTBUU. OTOT BOIPOC
pemiaeTcss HWCXOAs M3 OCOOCHHOCTEH
MIpEHA3HAYEHHOU »HKcnepTussl. Tak,
eclii Ha3HaueHa KOMHCCHUOHHAs WIH
KOMIIJICKCHAsI 3KCIIepTH3a, IIeJIecoo-
Opa3HBIM SIBIIIETCSl y9acTHE B IPOU3-
BOJICTBE MPOLECCYANIbHBIX JACHCTBUI
IPYyIIIbI 3KCIIEPTOB U3 OJHOM MM pas-
HBIX OTpaciel 3HaHuil. B Takom ciy-
Yyae KaXJbli M3 SKCHEPTOB HE3aBHCHM
JIpyT OT Apyra, He OrPaHUYCH B IIpaBax,
omnpeneneHHbIXx cT. 69 VIIK Ykpauns
1 B CBOUX CyXAeHHUsX. Bce onn mecyt
MPEAYCMOTPEHHYIO 3aKOHOM OTBET-
CTBEHHOCTH 3a HECOOIIONEHHE HOPM
JIEWCTBYIOMIET0 3aKOHOAATeNhCTBA. B
TO K€ BpeMs BCE€ JIEHCTBUS IKCIIEPTOB
MPU MPOBEIACHUU CIIEACTBEHHOTO (po-
3BICKHOTO) JEHCTBUS JIOJDKHBI OBITH
MaKCHMaJIbHO COIJIACOBAHBI.

BuiBoabl. Takum oOpazom, yuactue
JKCIEepTa B NPOBEICHUH CJICACTBEHHBIX
(PO3BICKHBIX) M APYIMX IpOLEcCyasb-
HBIX JIEMCTBUH SBIACTCS JOMOTHUTEIb-
HOH (BCTIOMOTATENbHOI) Mpoleccyab-
HOU (OPMOiT HCTIONIB30BAHUSI UM CIICI[H-
aTBHBIX 3HAHUH B yTOJOBHOM CYIOMPO-
H3BOJCTBE.

Taxast TesTeNBHOCTD IKCIIEpTa UMe-
€T MHOTO 0o0mux 4epT ¢ paboroii cme-
nuanucTa. Bmecte ¢ TeM aeTanbHbIN
aHayn3 QYHKUUI yKa3aHHBIX CyOBEKTOB
YTOJIOBHOTO MPOM3BOACTBA I103BOJISET
cemaTh BHIBOJ O CYIIECTBEHHBIX Pa3iIH-
YHUAX MEXK1Yy HUMHU.

OCHOBHOH OCOOCHHOCTBIO y4YacTHs
9KCIEPTA B CIEACTBEHHBIX (PO3BICKHBIX)
U APYTUX MPOLECCYalTbHBIX NEHCTBUIX
SIBIISIETCS TO, UTO IIENIb TaKOTO YYacTHs
OTpPaHUYNBACTCS, MOJUUHSIETCS U OIpe-
JIeJSIeTCs 3a/1a9aMHy dKCIIEPTH3bI, TIPOBe-
JIeHNE KOTOPOH MOPYUYEHO JaHHOMY JKC-
HEePTY, ABISETCS 3TAIIOM €€ [TPOBE/ICHUS.

WHununaruBa 00 yyacTHH 3KCIepTa B
MPOM3BOJICTBE CIEICTBEHHOTO (PO3BICK-
HOTO) JIeHCTBUS MOXKET MOCTYyNaTh Kak
OT CTOPOHBI YTOJIOBHOTO NPOU3BOJICTBA,
CJIEZICTBEHHOTO CYy/AbU MJIM Cyla, TaK W
OT CaMOTO 3KCIIepTa.

HeoOXoquMbIMU ~ yCTOBUSAMH IS
y9acTHs dKCIepTa B CIEACTBEHHOM (po-
3BICKHOM) JEWCTBHH SIBIISIIOTCS TaKHe:
1) oOpameHnne CTOPOHBI YTrOJIOBHOTO
MPOU3BOJCTBA, CJIEICTBEHHOTO CYIbH,

cyla K 9KCIIEpTy O NPOBEACHUHU UM KC-
NepTU3bl; 2) NPUHATHE CTOPOHOU yTo-
JIOBHOTO MPOM3BOACTBA, CIEACTBEHHBIM
CyIdbed, CyIOM HIJIM CaMHM S3KCIEPTOM
pelieHuss 0 HEOOXOAMMOCTH YYacTHs
JKCIIEpTa B COOTBETCTBYIOLIEM IIPOLIEC-
CyaJIbHOM JI€HICTBUU.
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Summary
The author of this article considered certain circle of persons who may participate in criminal proceedings as a defender, and made
a theoretical study of participation as a counsel in criminal proceedings according to the provisions of the Criminal Procedure Code of
Ukraine. In the article were analyzed the scientific literature and current criminal procedural legislation of Ukraine with the questions
outlined below. The author of the article showed the situations of the obligatory participation of the defense council. The right to have
a qualified legal assistance is guaranteed to everyone and it is one of the most important guarantees of the rights and legitimate interests
that is established in national and international legislation. Keywords: pretrial investigation, defense counsel, providing counsel,
criminal procedural law, the obligatory participation of defense counsel.
Key words: pre-trial investigation, advocate, providing counsel, criminal procedure law, mandatory defense counsel.

AHHOTAUUS

B crarbe ¢ yueroMm nosiokeHui AEMCTBYIOMIErO YTOJIOBHOTO MPOLIECCYaIbHOTO KOJIEKCa YKpanHbl pACCMOTPEH BOIPOC ONpeesie-
HUS Kpyra JIUI, KOTOpbIe MOT'YT IPUHUMATh Y4aCcTHE B YTOJIOBHOM IIPOU3BOJICTBE B CTATYyCE 3allIMTHUKA, a TAKIKE IIPOBOJIUTCSI TCOPETH-
YEeCKOE HCCIIeIOBaHHE 00eCIIeueHHMsI 3allIMTHAKA B YTOJIOBHOM Ipou3BoAcTBe. OCYIIECTBISIETCSl aHAIN3 HAyYHOH JINTepaTyphl U JAei-
CTBYIOUIETO YTOJIOBHOIO MPOLECCYAIbHOTO 3aKOHOAATENbCTBA YKPAUHBI 110 OYEPUYEHHBIM BOITpocaM. PackpbiBaroTCst 3aKOHOAATEIHHO
3aKpeIICHHBIE CITyYan U MPOLECCyaIbHbIM MEXaHU3M 0053aTeIbHOr0 00eCIIeUeHH s 3alIUTHIKA B YTOJIOBHOM ITpom3BoacTBe. O60CHO-
BaHO, YTO IPABO Ha IOJyYCHUE KBAITM(PHUINPOBAHHON NPAaBOBOW ITOMOIIM rapaHTUPYETCs KaKIOMY, a TaK)Ke KaK OJIHO M3 Hanboiee
3HAYUMBIX l“apaHTI/Iﬁ IIpaB U 3aKOHHBIX UTHTEPECOB YCJIOBEKA MPOBO3ITIAIICHO B HAIIMOHAJIBHBIX U MEKTYHAPOAHBIX ITPABOBBIX AKTaX.

KioueBbie cjioBa: aocyneGnoe pacciaenoBaHue, 3alllUTHUK, obecricueHme 3alllUTHUKA, YTOJIOBHOE MPOLECCYaJIbHOE 3aKOHOAA-
TEJIbCTBO, 00s13aTeNIbHOC ydacTue 3alllUTHUKA.

IIOCTaHOBKa npodjembl. Ce-
TOJIHS KaX10e eBpoleiicKoe

rocyJIapcTBO B3sUI0 Ha cebst 00s3arenb-
CTBa HE TOJBKO IMPHU3HAHUS OCHOBHBIX
mpaB U cBOOOJ JINYHOCTH, HO U UX YT-
BEpXKJIEHUS W oOecmedeHns. YKpawmHa
He cTaja UCKIIoYeHueM. B pesynbraTe
pedopMHUpOBaHUsS  YrOJIOBHO-IIPOLEC-
CyaJbHOE 3aKOHOIATENIBCTBO YKPaWHBI
npuoOpeso HoBble (OPMBI U coxepKa-
HUE, B CBA3M C YeM U3MEHMIICA XapaKTep
YTOJOBHBIX IPOIECCYaIbHBIX OTHOIIE-
HUIl y4aCTHMKOB YTOJOBHOTO IPOM3-
BOJCTBAa. BBeJIEHbI HOBbIC IPaBOBbIC
HHCTHUTYTBI, 4TO 0OYCIIOBIMBAET UX TEO-
pETHYECKOE OCMBICIICHHE C LSO Jallb-
Helne HapaOOTKM MPEeNTIOKESHUH IS
MIPaBONPUMEHHUTEIBHOW JESTEIBbHOCTH.
Obecneuenne 3alUTHUKA B YyTOJOBHOM
MIPOU3BOJICTBE SIBJISICTCSI OHUM U3 Bax-
HBIX HAMpPAaBJICHUN JOCTHIKCHUS 3ajad,
3aKpPEIUICHHBIX B CT. 2 YTOJIOBHOTO MpO-
LieccyalibHOro Kojiekca Ykpaunsl 2012 1.
(manee — YIIK Vkpauns) [1]. JanHoe
MOJIO)KEHUE OCHOBAHO HAa 3aKpeIlICH-
HBIX B CT. CT. 24, 25, 55, 57, 59 u npy-
rux Konctutynun Ykpaunsl [2] npaBax
u cBOOO/AAxX 4YelloBeKa W TpakJAaHUHA,
KOTOpBIE HE MOTYT OBITh OTPaHUYCHBI
HU TIPU KaKHX OOCTOSATENBCTBAX, JAXKE
B YCJIOBHUSIX BOCHHOTO M YPE3BBIYAIHOTO
ITOJIOXKEHUSL.

AKTYaJIbHOCTh TeMbl HCCJIEI0Ba-
Hus. [Ipussreiii B 2012 . YromoBHbII
MPOLIECCYANIbHBI  KOZIEKC YKpauHbI Oa-
3UpyeTcsl Ha OCHOBE IPHHIUIA COCTSI3a-
TENBHOCTH, BCIIEACTBHE YETO YBEIHIH-
JIMCh TIPOIIeCCyalIbHbIE TIPaBa 3alUTHUKA
KaKk Ha CTaJuM J0CyneOHOro paccieso-
BaHM, TaK ¥ Ha CTaJUH CyIeOHOrO pac-
CMOTpPEHHST  MaTepualioB  YTrOJOBHOTO
npou3sBozAcTBa. [Ipu 3TOM, B OTIHMYHE OT
nonoxenuit YIIK 1960 r. mo atum Borpo-
caM, 3aKOHO/IaTeNIeM YXKECTOYMIINCh Tpe-
OoBaHMsI K MpPO(ecCHOHATU3MY 3allHT-
HHKY-a/BOKary. [103TOMy aKTyajbHOCTb
JTAaHHO# TeMbl MPOSBISIETCS B PaclIMpe-
HHUM B3IJISIIOB Ha O0ECIHCYCHHE Y4YacTHs
3aIIUTHHUKA-a/IBOKATa, YTO MPEXK/IE BCETO,
[0 HalleMy MHEHHIO, CBA3aHO C 3aKOHO-
JTaTeNEHBIM  3aKpETICHUEM  TTOJIOKEHUS
obecriedeHys IpaBa Ha 3alllUTy, KOTOPOE
peanusyeTcsi HOCPEeICTBOM TPHUBIICUCHUS
3aIIUTHUKA K YTOJIOBHOMY IIPOM3BOJICTBY.
B cBa3u ¢ 3TUM cunTaeM Ienecoodpas-
HBIM PAacCMOTPETh OTJIEIbHBIC BOIPOCHI
obecriedeH s 3alUTHUKA B COOTBETCTBUH
¢ monoxeHussMu feictByromero YIIK
VYkpannst 2012 .

Cocrosinue mucciaegopanusi. Hayu-
HBI aHaIM3 TpoOJIeM ydJacTHs 3alluT-
HUKa B YTOJIOBHOM MpPOM3BOJCTBE OCY-
IIECTBIISIETCSI MHOTUMH OTEYECTBEHHBIMHI
yueHbIMH. Cpein HUX CIIeyeT OTMETUTh

B.I. Tonuapenka, FO.M. Ipomesoro,
0.B. Kammmny, 10.0. Kyxapyk, O.I1. Ky-
ynHCckyto, O.B. Maprosuukyto, B.T. Hopa,
H.E. lllymuna, A.T. SIHoBckyto U ap., uc-
CJIC/IOBaHUS KOTOPBIX CITyXaT (yHIaMeH-
TaJbHOW 0a30#l Ui JanbHEHIero yco-
BEPILCHCTBOBAHMS YTOJOBHO IO MPOLEC-
CYaJIbHOTO 3aKOHOJATEeNIbCTBA YKPAaUHBI.
[Ipu3naBas 3aciayru 3TUX U APYTUX yde-
HBIX B BOIIPOCE TEOPETHUECKOTO 0O0CHO-
BaHUS OT/IEIBHBIX ACHEKTOB 00eceyeH s
3aIIMTHUKA B YTOJOBHOM IPOU3BOJICTBE,
Clle[lyeT OTMETHTh, YTO BCE JKE Ha CErof-
HSl OCTAlOTCS HEpeLIeHHbIE MPOOJIEMHbIE
BOIIPOCHI, KOTOpPBIE HYXJAKOTCsA B Ooiee
JICTAJIbHOM M COZIEPIKATeJIbHOM HCCIIe10-
BaHUH.

eaplo cTaTby SABISETCS TEOpETHYE-
CKO€ UCCIICIOBAaHUE MOJIOKCHUN TEHUCTBY-
IOIEr0  YTOJIOBHOIO  IIPOLECCYalbHOTO
KoZIeKca YKpauHbl B 4acTH oOecredeHHs
3aIIUTHUKA-3IBOKATA.

H3i10:xeHMEe 0CHOBHOI'O MaTepUAaJia.
C npunsaruem HoBoro YIIK Vkpauwsi,
kak ymectHo ormermia FO.A. Kyxapyk,
HEKOTOpPBbIE BOIPOCHI MPOLECCYaTbHOTO
MOJIOKEHUE 3AIUTHUKA OCTAJINCh aKTy-
anbHbIMH. 10 ee MHEHHIO, BBI3BAHO 3TO
TEM, YTO IpPOLECCYaIbHOE MOJIOKECHUE
3aIIMTHAKA B YTOJIOBHOM ITPOM3BOJICTBE
— OJIHA M3 CIIOKHBIX M aKTyaJbHBIX IPO-
671eM TEOpUM M IPAKTHKH YTOJIOBHOTO
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cynonpousBoactea. OT NPaBUIBHOTO
€ro IpHUMEHEHHs, B COOTBETCTBUU C
JIeHCTBYIOIIUM YTOJOBHBIM IPOLECCY-
aJbHBIM 3aKOHOAATENLCTBOM, 3aBUCHUT
peleHrne MHOTHX KOHKPETHBIX BOIPO-
COB, CBSI3aHHBIX C y4acCTHEM 3aIIUTHHKA
B YTOJIOBHOM mporecce, 3¢pdexruBnoe
OCYIIECTBICHNE (YHKIUH 3aIIUTHI IPaB
u cBoOOx venoBeka [3, ¢. 36]. [TomoOHOE
MHeHue Bbickazanu u B.I. T'oHuapeH-
ko, B.T. Hop n H.E. lllymuna, xoTopsie
OTMETHJIM, 4YTO Yy4YacTHE 3aIlUTHHKA
SIBJIIETCSl BaXKHOHM IpoIleccyallbHOW Tra-
paHTHElN 3alIMTHI NIPaB M 3aKOHHBIX HH-
TEPEeCcOB MO/103PeBaEMOro, 0OBHHAEMOrO
U Jpyrux JUI, B OTHOLIEHHU KOTOPBIX
OCYIIECTBISIETCS YTOJIOBHOE MPOU3BOJ-
cTBO. Takol moaxo COOTBETCTBYET IO-
noxennto Koncturynun Ykpauna o Towm,
9TO A1 00ecTeueHns IpaBa Ha 3aIUTy
0T OOBUHEHNS U TIPETOCTABICHUS MTPABO-
BOM MOMOIIM NIPH PEIICHUH el B Cyax
U JIPyTUX TOCYIapCTBEHHBIX OpraHax
nedictByer anBokarypa (4. 2 cr. 59 Kon-
ctutynuu Ykpaunsl) [4, c. 156]. Kpome
3Toro, kak nomuepknynu B.S. Taunwii,
IO.M. I'powesoii, O.B. Kannuna u ap.,
aHaJIN3 €ro0 HOBAIUH CBUAETENIBCTBYET O
TOM, YTO 3aKOHOJATENb HE IPOCTO 0OHO-
BHJI YTOJIOBHOE NPOLECCYaTbHOE 3aKOHO-
JIaTeIbCTBO, @ COBEPINMI €T0 KOPEHHBIE
N3MEHEHHS, YTO TMOBJIEKIO H3MEHEHHE
MapagurMsl  YrOJIOBHOTO  IIpoIiecca,
YCTOHYMBBIX MOAXOAOB K ITOHMMAaHHUIO
€ro OCHOBHBIX TOJIOKEHHH [5, c. 5]. MBI
JIOJIEPKUBAEM 3Ty MO3ULIHIO.

CornacHo cT. 45 pelictByrouiero YIIK
VKpauHbl 3alUTHUKOM SIBIISIETCS aJ[BO-
KaT, OCYILECTBISIOIUI 3aluTy Mof0-
3peBacMOro, OOBHHSEMOTO, OCYXKICHHO-
ro, OMPaBJAHHOTO, JHIA, B OTHOUICHUH
KOTOPOTO MPEAINOIaraeTcsi MpUMEHEHHUE
MIPUHYIUTEIBHBIX MEp MEIUIMHCKOTO H
BOCTINTATENIFHOTO XapaKkTepa WIH peria-
cst Borpoc 00 WX TMPUMEHEHNH, a TaKKe
JIUIA, B OTHOLIEHUH KOTOPOTO IpeIona-
raeTcsl pacCMOTpPEHHEe BOIPOCa O BBIIaue
MHOCTPAHHOMY TOCYIapCTBY (SKCTpajiu-
mun). B To ke Bpems u. 2 cr. 45 VIIK
VYKpauHbl yCTAaHOBJIEHBI OCHOBAHUS, II0
KOTOPbIM a/IBOKAaT HE BIIPaBE OCYIIECT-
BJISTH 3alIUTy, 4 UMEHHO: 1) 3alUTHU-
KOM HE MOXET OBbITh aJBOKAT, CBEJICHUS O
KOTOpPOM He BHeceHbl B EnuHbIil peectp
a7BOKAaTOB YKPaWHBI; 2) OTHOCHTEIHHO
kotoporo B EnuHoM peectpe aaBokaTtoB
COZepIKaTcsl CBEICHUSI O MPUOCTaHOBIIE-
HUY WIN NTPEKPAICHNH [TPaBa Ha 3aHATHE
aIBOKATCKOH JIEATEILHOCTBHIO.

Kak cBuzmerenbcTByeT —uccienoa-
HHME, 3aKOHOJATeIb OrPaHUYMI KpYyT
JIML, KOTOPbIE MOTYT OBITh 3aIlUTHHKA-
MH-a/[BOKaTaMH, IPU 9TOM HCKJIIOUUB U3
YIOJIOBHOTO TIPOM3BOJCTBA paHee Mpel-
YCMaTpUBAEMBbIX «HENPO(eCCHOHATBHBIX
3aIIUTHUKOB, KOTOPBIMH MOIIH OBITh
ONHM3KHE POACTBEHHUKH U APYTHE CIEIH-
AINCTHI B 00acTH rpasa. Takast BO3MOXK-
HOCTh YYacTHs B YTOJIOBHOM IIpOIeCCe
TaK Ha3bIBa€MBIX CIICIIHAINCTOB B 00Ia-
CTH IIpaBa, TO €CTh 3aLUTHUKOB, KOTOPbIE
HE SIBJIAIOTCS YWICHAMH aJ{BOKaTCKOro 00b-
eIMHEeHUs, Obula M3JIOKEHa B TPAaBOBON
no3utu Koncruryumonsoro Cyna Ykpa-
WHbI, @ IMEHHO B pellieHud oT 16 HOsIOpst
2000 . B merne o mpaBe CBOOOIHOTO BBI-
6opa 3amunTHUKA (neno LM, Conpnarosa)
[6]. To ecTh m1aBHAs 3a7a4a 3aIIUTHUKA-
aJiBoKara — 3T0 OKazaHue 3(PdeKTUBHON
npaBoBoi momom. [loxke comep:kaHue
nosnoxenus cr. 59 Koncrurynuu Ykpau-
HBI Taroke OBIJIO MCTOJKOBAHO B JEJE IO
KOHCTUTYILIMOHHOMY OOpAIEHUIO Ipax-
naHuHa [0710BaHs OTHOCUTENBHO O(ULIU-
anbHOTO ToJKOBaHUs CT. 59 Koncturyuu
VYKpauHbl (7€710 O TpaBe Ha IPABOBYIO
nomortp) ot 30 cenrsops 2009 r© [7].
C yd4eToM yKa3aHHBIX MOJOXKEHHUH HTHUX
pemennii O.II. Kyumnckas ormeruia,
YTO B COOTBETCTBHU O CT. 59 Konctury-
IuU YKpauHbl KaKIbI MMEET MpaBO Ha
MIPaBOBYIO ITOMOIIIb, ITOJ] Y€M TTOZ[pazyMe-
BaeTCsl TapaHTHUPOBAHHAS TOCYIAPCTBOM
BO3MOYKHOCTH JIFOOOMY JIMITY, HE3aBHCH-
MO OT XapakTepa €ro NpaBOOTHOLICHHH
C TOCYJAapCTBEHHbIMH OpraHaMu, Opra-
HAMH MECTHOTO CaMOYIIPaBICHUs, 00b-
CIMHEHUSAMU TPaXJIaH, OPHIMYECKUMHU
1 QU3NYSCKUMHU JIMLAMH, CBOOOIHO, 0e3
HETPAaBOMEPHBIX OIPaHHYECHUN MOIy4aTh
MOMOIIb 10 IOPUINYECKUM BOMPOCAM B
obbeMe 1 (opMmax, B KOTOPBIX OHA HYX-
naetcs [8, c. 60—61].

VKka3zaHHBIE BONPOCH! €Ie 10 IIpH-
Hatusa geiictByromero YIIK Ykpauner
HEOHOKPATHO CTaHOBHJIMCH IPEAMETOM
quckycenit yuensix. ITo storo mosony,
ucceLysl BOIPOChl 00ecreyeH s 3aluT-
Huka-aBokara no YIIK 1960 r., ymectHo
ormermwia O.B. Kamnuna, yto ywactue
3alIMTHUKA SBJISCTCS BaXKHOW rapaH-
THell obecriedyeHUs MpaBa Ha 3allUTy B
YTOJIOBHOM Cymomnpoun3BoacTee. Ero mes-
TEJIBHOCTh UMEET COIMATBHBINA XapakTep,
MOCKOJIBKY, Oyaydn OpHEHTHPOBAaHHON Ha
OTIpOBEepKEHNE OOBHHEHWS M YCTaHaB-
TMBasi 00CTOSITEIHCTBA, CMATYACT OTBET-
CTBEHHOCTH ITOJ3AIIUTHOTO, TIPEJOTBpa-
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LIAET HapyIIEHUH ero KOHCTUTYILIMOHHBIX
npaB. OHa OCYILECTBISIETCS HE TOJIBKO
B HHTepecax (I0A03peBaeMoro), oOBHU-
HSIEMOr0, HO U B MHTEpecax MpaBOCYIUs
[9, c. 59]. Ognako, OTMETHM, YTO, HECMO-
TpsI HA COBEPIICHCTBOBAHUE MOJIOKEHUI
00 ydJacTHM 3alIUTHWKA B YTOJOBHOM
MPOM3BO/CTBE, HAa  3aKOHOJATEIFHOM
YpOBHE CpEIH OMNpEIeIeHHs] OCHOBHBIX
tepmuHOB (cT. 3 VIIK Ykpaunsr) e 3a-
KPETICHO TIOHSTHE «3aIIUTHUK, a JIHIIH
JAHO YyKa3aHHe, KTO MMEHHO MOMXKET
UM ObITh. A Kak CIPaBeUIMBO 3aMETHII
N.M. Mopo3, eAMHCTBEHHBIM U TNIABHBIM
OTIIMYHEM aJIBOKATYPBI KaK CyObeKTa npe-
JOCTaBJICHUS IPABOBOM MOMOIIN SIBIISIET-
Cs1 aZIBOKaTCKUIl CTaTyC, TO €CTh COBOKYII-
HOCTb TPETYyCMOTPEHHBIX 3aKOHOM IIpaB,
00s13aHHOCTEH W TapaHTHH aJBOKATCKOM
JeSITeBHOCTH. DTOT OCOOBIH CTaTyC MpH-
3BaH o0Oecneunts PPEKTUBHOCTD MPaBO-
BOH MOMOIIIX aJ[BOKAaTa, 10 CPABHEHHIO C
FOPUINYECKUMH YCITyTaMH, TIPEIOCTaBIISI-
eMbIMH B YKpauHe JpyruMH CyObeKTamMu
[10, c. 13].

Uro e KacaeTcs NpoLEeCcCyallbHO-
ro craryca 3allUTHHUKA, KaKk M APYTux
YYacCTHHKOB YTOJIOBHOIO Ipolecca, To,
no mueHuo O.B. MapToBunkoii, npasa
1 00S3aHHOCTH Y HEr0 BO3ZHHMKAIOT C MO-
MEHTa TPUBJICYCHHUS €ro K cdepe yro-
JIOBHBIX TIPOIECCYaTbHBIX OTHOIICHHH,
perylmpyeMbIX HOpPMaMH JIeHCTBYyIOIIe-
IO 3aKOHONATENbCTBA YKpaWHBI, B 4acT-
Hoctn monoxkenusmu  YIIK  Vkpannsr,
3akoHaMH YkpauHbl «OO0 anBokarype u
aJIBOKarcKoil JedrenbHocTH», «O Oec-
IJIaTHOM MpaBOBON MOMOLIM» U APYTUMH
[12, c. 68]. Mbl pa3nenseM MHEHHE YUEHO-
0, HO CYUTAEM 1IeJIeCO00Pa3HBIM K 3TOMY
00aBUTH ellle TO, YTO peau3anus mpas
1 00s3aHHOCTEH 3al[UTHUKA HAYHMHACTCS
TaKXKe C MOMEHTa IOATBEPXKACHHUS €ro
TTOJTHOMOYHH, B YaCTHOCTH, CBHJETENb-
CTBOM O IIpaBe Ha 3aHITHE aJBOKATCKOM
JIeSITeNHOCTRIO WIIM OPZAEPOM, JIOTOBO-
POM C 3aIIUTHUKOM HJIM TIOPYIEHUEM Op-
raHa (y4pexIeHUs), YIOJIHOMOYCHHOIO
3aKOHOM Ha IIpelocTaBiIeHHe OecIuIaTHOM
MIPaBOBOH MOMOIIH. 3aKOHOM 3ampelaer-
Csl yCTaHOBJICHHUE JIIOOBIX JIOTOJHHUTEIb-
HBIX TpeOOBaHHMN WM YCIOBUU [UIs O~
TBEPXKJICHUS TTOJTHOMOYHH 3alUTHUKA, a
TaKXKe Ul ero NMPHUBJICYCHUS K yJaCTHIO
B YTOJIOBHOM MPOM3BOJCTBE. Takoe mpa-
BWJIO HOCHT MIMIICPAaTUBHBIN XapakTep U
yCTpaHsIeT BO3MOXHOCTD JIT000# AHCKpe-
LMY JIAIA, OCYIIECTBIISIONIETO YTOJIOBHOE
TTPOM3BOJICTBO, KaCaTEIBEHO MPEeI0CTaBIe-
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HUs paspelieHUd WIN 3arpeTa ydacTHs
TOTO WJIM MHOTO 3aIlUTHUKA B YTOJIOBHOM
IIPOU3BOACTBE.

OtmeTuM, uTo nojaokeHus: OCHOBHBIX
MIPUHIUIIOB, KACAIOIIUXCS POIIH FOPHCTOB,
npunsaTeix VIII Konrpeccom OOH mo
MPEAYIPSKACHUIO MPECTYIHOCTH U 00-
pamieHnio ¢ npaBoHapymmtensmu (I"aBa-
Ha, 27 aBrycra — 7 centsiops 1990) [11],
B KOTOPBIX 3aKpEIUIEHO, YTO, 3allHIast
1paBa CBOMX KJIMEHTOB M OTCTaWBasl MH-
TEpechl IMPaBOCYJMs, FOPUCTHI IOJDKHBI
CO/IeiCTBOBATD 3alLMTE IIPAB YEJIOBEKa U
OCHOBHBIX CBO0OJ], TPHU3HAHHBIX HallU-
OHAJIBHBIM M MEXIyHapOIHBIM IIPABOM,
a TaKXKe BO BCEX Cly4asxX JeHCTBOBATh
HE3aBUCHMO M JOOPOCOBECTHO B COOT-
BETCTBHU C 3aKOHOM M HPH3HAHHBIMH
MOpaIbHBIMH HOpMaMH H mpodeccro-
HaJbHOU 3TUKOH 0pHcTa. B cBsI3U ¢ 9TUM
cnpaseuymBo ormermiia Al SIHOBcKas,
YTO B YCIIOBHSIX COCTS3aTEFHOTO Xa-
pakTepa YroJOBHOTO CYyHZOIPOW3BOICTBA
oco0oe 3HaueHHE NMPUOOpETaeT JAesTellb-
HOCTh IPO(ECCHOHATBHBIX YYACTHUKOB
YTOJIOBHOTO TPOLIECCa, MOCKOIbKY HMEH-
HO 0T () (HEKTUBHOU AEATETHLHOCTH TAKHX
CyObEKTOB  YrOJOBHO-IIPOIECCYalIbHBIX
OTHOILICHUH, KaK MIPOKYPOPBI U 3alUTHHU-
KH-aJBOKATbl, 3aBUCHT 3(PEKTHBHOCTD
BCEr0 YTOJOBHOTO CYyIONPOM3BOACTBA B
menom [13, c. 208].

Ha ceromns, B COOTBETCTBHH C IIO-
noxeHusiMu cT. 48 nefictByromero YIIK
VYKpanHbl, 3aIUTHUK MOKET OBITH BOBIIE-
YeH B JII0OOW MOMEHT I0/103PEBACMBIM,
O0OBHHSAEMBIM, UX 3aKOHHBIMHU NIPEICTABHU-
TEJISIMH, @ TAKKE B CIIy4Yasix M B MOPAIKE,
ONpeAeNeHHbIX CT. CT. 49, 53, 3amuTHUK
MIPUBIICKACTCS CJIC/IOBATEIEM, HPOKYPO-
pPOM, CIICJICTBEHHBIM CYIbEH WM CYyIOM
JUIL  OCYIIECTBICHMS 3allUThl IO Ha-
3HaueHno. HeoOXommmo OoTMeTHTh, 4TO
rmocieqHre 00s3aHBl BO3AEPIKATHCS OT
MPEAOCTABIICHUS] PEKOMEHIAIUH 110 TIPH-
BJICUEHUIO KOHKPETHOTOo 3amuTHuKa. On-
HOBPEMEHHO C 3THM JIaTbHEHIITHNI aHaIn3
MOJIOKEHUH CT. CT. 48, 53 CBUAETEIIBLCTBY-
€T O TOM, YTO 3aKOHO/IaTelIb YKa3bIBACT Ha
BO3MOXKHOCTD IPUIJIALICHHS 3aIUTHHUKA.
B cBsA3U ¢ 3THM HEOCTATOYHO MOHATHBIM
SIBISCTCS TO, YTO MMEHHO 3aKOHOJATellb
BJIOXKWI B JIAHHOE TIOJIOJKCHHUE: WIH 3TO
MpUITANIEHHEe C IETIbl0  JaJbHEHIIero
MIPUBICYCHHS 3aLIUTHUKA K YTOJOBHOMY
MIPOM3BOAICTBY, HWJIM 3aKOHOAATENb MpHU-
PaBHSUI IPUTITIAIICHHE U ITPHUBICUYCHHS.

[To Hamemy MHeEHHIO, O0JIee yMECTHO
JAHHBII BOTIPOC OBUT YPEryJaHpOBaH B CT.

47 VIIK Ykpaunsl 1960 1., B 0J0XKEeHU-
SIX KOTOpOW OBUIO 3aKPEIUICHO MOHSATHE
«IpUITALICHHE 3alIUTHUKA» M «Ha3Ha-
YeHHe 3alUTHUKa». B uyactHOCTH, mpu-
IJAIIeHNE 3alUTHHKA OCYIIECTBISIIOCH
HEMOCPEICTBEHHO T10/I03pEBAEMbIM, 00-
BHHSIEMBIM, MOACYAUMBIM WM OCY>KACH-
HBIM, WX 3aKOHHBIMH TPEACTABUTEISIMH,
a TaKKe JAPYTMMH JIMIAaMH TI0 Tpochhe
WIA CONJIACHIO TIO/I03peBaeMoro, oOBH-
HSIEMOTO, TIOJICYIMOTO, OCYXXJICHHOTO, a
Ha3HAYCHHE 3alIUTHUKA OCYIIECTBIIIOCH
JIMLIOM, TIPOM3BOAMBILETO JIO3HAHHE —
ciieioBareneM WiM CyaoM. Mbl mozjiep-
xuBaeM nozuimio O.B. MaproBuiikoi,
kotopas npeanoxmia B 4. 1 ct. 48 VIIK
VYKpauHbl 3aKpENHTh TOJIOKEHHE O IMpPH-
[JAIIEHUN 3alIUTHHUKA, KOTOpOE OCy-
IIECTBIISETCS MOA03PEBACMbIM, OOBHHSIE-
MBIM, UX 3aKOHHBIMH TNPEACTaBUTEISIMH,
a TakKe IPYTHUMH JIMIAMH 110 TIpUIJIale-
HUIO TI0/103peBaeMOro, OOBHHSEMOTO K
YYacTHIO B YTOJIOBHOM IIPOM3BOJICTBE, a B
4. 2 cT. 48 — 0 IpUBJIEYEHUH, TIOCKOJIBKY B
cllyyae NPHBJICUCHUS 3alUTHHUKA CIEIO0-
BaTellb, IPOKYPOP BBIHOCAT MOCTAHOBIIE-
HHE, a CJICCTBEHHBIH CyIbs ¥ CYJI T0CTa-
HOBIIsIET onpeaenenue [12, c. 85].

B KOHTEKCTE Hallero MCClIeI0BaHHS
ormeTnM, uTo cTarhs 52 YIIK Vipaunst
3aKpersieT o0s3aTeNbHOe ydacThe 3a-
IIUTHUKA B YTOJIOBHOM IIPOM3BOICTBE.
OO0513aHHOCTh TAKOTO 00ECHEeYeHUs] BO3-
JIO)KGHA Ha ClIeJloBaTels, IPOKypopa,
CJIEZICTBEHHOTO CYABI0O WIH CYJ H OCY-
LIECTBIACTCS B CIydasx, €CIU IO0J0-
3peBacMblii, OOBUHAEMbIH HE IPUBIICK-
1 ero camocrosTensHo. CormacHo 4. 1
ct. 52 VIIK YkpauHsl yyactue 3alUTHU-
Ka SIBIISICTCSl 0053aTENIbHBIM B YTOJIOBHOM
MIPOU3BOJICTBE MPU 0CO00 TSHKKUX Mpe-
CTYIUICHHUSIX M 00€CIICUNBACTCS C MOMEH-
Ta TPHOOPETEeHHs JIUIIOM CTaTyca I00-
3peBaemoro. [Ipu atom B 4. 2 cT. 52 VIIK
YKpanHbI IPeyCMOTPEHBI U IpyTHE CITy-
yau: 1) B OTHOIIGHUH JIUII, ITOJ03pEBae-
MBIX WJIM OOBHHSIEMBIX B COBEPIICHUH yTO-
JIOBHOTO TPABOHAPYILICHUS B BO3PACTE /10
18 net, — ¢ MOMeHTa ycTaHOBJIeHUs (akTa
HECOBEpIICHHOJETHS HJIM BO3HHKHOBE-
HHS JIOOBIX COMHEHUH B TOM, YTO JIMLO
SIBJICTCSA COBEPLICHHOJETHUM; 2) Ka-
CareNbHO JIMIl, B OTHOIICHHUHM KOTOPBIX
MIPEATIONaraeTcsl NMPHUMEHEHNEe NPHHYAU-
TENBHBIX MEp BOCIHTATEIFHOTO Xapak-
Tepa, — C MOMEHTa yCTAaHOBJIEHHs (hakTa
HECOBEPIIEHHONETHS WM BO3HUKHOBE-
HUS JTIOOBIX COMHEHHMH B TOM, YTO JIMIIO
SIBJISIETCSI COBEPUICHHONIETHUM; 3) B OT-
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HOUIEHUH JIULI, KOTOPBIE BCIEACTBUE IICHU-
XUYECKUX WM (PU3MYECKUX HEJOCTATKOB
(HeMble, TITyXue, cJernble U T. 1.) He CIO-
COOHBI B IOJIHOM Mepe pean3oBaTh CBOU
IpaBa, — C MOMEHTA yCTAaHOBJICHUS ITUX
HEIOCTaTKoB; 4) B OTHONICHWH JIWI, HE
BJIAJICIONIHX S3BIKOM, Ha KOTOPOM BE/IETCSI
YTOJIOBHOE TPOW3BOJACTBO, — C MOMEHTa
YCTaHOBJIEHHUS 3TOro (hakTa; 5) K JUIaM,
B OTHOIICHHH KOTOPBIX HPEIIONaraeTcst
MIPUMEHEHHNE TPHHYIUTEIBHBIX Mep Me-
JUIMHCKOTO XapakTepa WM pelaeTcs
BOIIPOC 00 MX MPUMEHEHHH, — C MOMEH-
Ta yCTaHOBJICHUS (aKTa HAJIMYUS Y JHLA
MICUXUYECKOr0o 3a00JI€BaHUS WM JPYTUX
CBEJICHUH, KOTOPHIE BBI3BIBAIOT COMHEHHE
B €r0 BMEHAEMOCTH; 6) M0 peaduiuTanuu
YMEpIIEero — ¢ MOMEHTa BO3HUKHOBEHUSI
IIpaBa HA peabMINTANIO YMEPIIETO.

Kpome Toro, cormmacuo cr. 53 VIIK
VKpauHbl 3aIIUTHAK MOXKET OBITH IPH-
BJIEUEH JUIS [TPOBEICHNUS OTACIBHOTO ITPO-
[ECCYaJIbHOTO JIEHCTBUS UCKITIOUUTEIHHO
B HEOTJIOXKHBIX CITy4asiX, KOIza ecTh Heo0-
XOJMMOCTb B TIPOBEIEHHH HEOTIOKHOIO
JIEHCTBUS C yyacTHUEM 3aIUTHHKA, a 3a-
07aroBpeMEHHO yBEIOMJICHHBIH 3allUT-
HHK HE MOXET NpPUOBITH JJI Y4acTusi B
NPOBEJICHUH JICHCTBUS WIIM 00ECIEeYUTh
ydacTHe JpPYroro 3allUTHUKA, a TaKkKe
€CIIH TI0ZI03pEBACMBbIil, OOBUHSIEMBIN H3b-
SIBHJ JKEJIaHWe, HO eIle He YCIeN MpH-
BJI€YH 3alIUTHUKA WJIH €ro TPHOBITHS
HEBO3MOKHO. OJHAKO BO3HMKACT TaKOM
BOIIPOC: HACKOJBKO OBICTPO B TAKOM CITY-
Yae MOYKHO IIPHUBJIEYh 3allUTHUKA, IIO-
CKOJIBKY IPOLIECCYalIbHbII MEXAHU3M €r0
MIPUBJIEUEHHs] OCYIIECTBISIETCA COMIACHO
ct. 49 VIIK VYkpaunbl. B mnonoxeHusix
9TOM CTaThU OTMEYAETCs, YTO CIIEJO0Ba-
TeNb, TMPOKYpPOP BBIHOCSAT IOCTAHOBIE-
HUE, a CIEACTBEHHBIH Cyabsi M CyH BBI-
HOCHUT ONpEAEIeHHEe, KOTOPEIM MOpYyJaeT
COOTBETCTBYIOIIEMY OpraHy (ydpexnie-
HUIO), YIOJHOMOYEHHOMY 3aKOHOM Ha
IpeloCTaBlIeHue OecIIaTHON IPaBOBOM
MOMOIIH, HAa3HAYUTH aJBOKATa JUIS OCY-
IIECTBIEHHS 3aIlUTHl 110 HA3HAYEHUIO H
obecrieunTh ero NpuOBITUS B YKa3aHHbIE
B IIOCTAHOBJICHUH (OIPE/ICNICHUH) BpeMs
U MECTO.

BeiBoabl. MTak, MOXXHO OTMETHTb,
YTO Ha CETOJHsI MPaBO HA IOIyueHHE
KBaTM(UIHMPOBAHHON NPaBOBOH IOMO-
mu rapa"Tupyercsd Kaxaomy. OHO Kak
OTHO W3 Hambojee 3HAYMMBIX TapaHTHI
IIpaB M 3aKOHHBIX HHTEPECOB YEJIOBE-
Ka IMPOBO3MIIAIICHO B HAIIMOHAJIBHBIX H
ME)KTyHapOIHBIX IIPAaBOBHIX aKTaX. Y Uu-



TBIBAS 3TO, OJHMM M3 HCKJIIOYUTEIBHO
BA)XHBIX, KIIFOYEBBIX HJIEMEHTOB YCIEll-
HOI peanu3aluy MOJIUTHYECKOH BOIH
[0 €BPOMHTErPAllui YKpPaUHBbI SBISCTCA
JOCTHI)KEHUE OTPEICNICHHOTO YPOBHS CO-
TJIACOBAaHHOCTH HAIMOHAJIBHOTO 3aKOHO-
JIaTeIbCTBA C MEKAYHAPOJHBIM IIPABOM,
MIPE’K/Ie BCETO C TOUKH 3PEHUS MPHUBE/e-
HUST YKPAWHCKON CHCTEMBI 3aIUTHI ITPaB
yejnoBeka Mo (GopMe U COACPKAHUIO B
COOTBETCTBHE OOIIENPHU3HAHHBIM €BPO-
MEeHCKUM CTaHAapTaM, BOIUIOIICHHBIX,
B YaCTHOCTH, B IPELEACHTHOM IIpaBe
EBporeiickoro cyna mo npaBaM 4esoBe-
Ka. B To ke Bpems IMOJOKEHUS HOBBIX
JIEMOKPAaTH4YECKUX NPUHLUIIOB M CTaH-
JTApTOB MOKAa OCTAIOTCS B OIPEACICHHOI
cTeneHn 6e3 0TpaboTaHHBIX MEXaHU3MOB
ux 3¢ (HEeKTUBHON peaTn3aliuu U 3alHThI,
9TO OOBSICHAETCSI HEKOTOPHIM OTCTaBa-
HUEM HaIlMOHAJIBHOTO 3aKOHO/ATEIECTBA
or norpedHocTeil pedopmMupoBaHus Je-
MOKpPaTHYECKOTO, MPaBOBOTO TOCyAap-
CTBA, HECOOTBETCTBHEM IIPABOBBIX HOPM
MOTPEOHOCTSAM BIIMSIHUS Ha 3KOHOMHYE-
CKHE U COIMaJIbHBIE NpeoOpa3oBaHMs,
OTCYTCTBHUEM E€IMHOTO CTPATErHYeCKOro
HAIpaBJICHUs. B NPOBEICHUM IPaBOBBIX
npeoOpa3oBaHMiA.

Takum oOpasom, 0000mias mnpoBe-
JICHHOE HCCIIEAOBAHUE, CIEeIyeT MO-
YepKHYTh, YTO OOECTIeUeHNe 3aINTHH-
Ka-aJBOKaTa SBIAETCS HEOOXOIMUMBIM
YCIIOBHEM U 3aJI0T'OM BBICOKOTO KadecTBa
u A(PPEKTUBHOCTH JIOCTIDKSHHS 3aad
YTOJIOBHOTO TPOU3BOJICTBA, IOCKOJIBKY
3TOT YYaCTHHUK YTOJOBHOTO IIPOU3BOJICTBA
rapaHTUpyeT NPaBOMEPHOCTh M 3aKOH-
HOCTb IIPUHATBIX OpPraHaMu J0Cy1eOHOro
pacciieJoBaHus, IPOKYPOPOM HpoLeccy-
QIBHBIX PELICHHH, OT KOTOPBIX 3aBHCHUT
JasbHeHas cyap0a ero moA3amnuTHOTO.

CHucOK HCNOJbL30BAHHON JHTepa-
TypbI:

1. Koncruryuis Ykpainu Big 28 ueps-
Hs 1996 p. Ne 254x/96-BP // BigomocrTi
BepxoBuoi Pamum Vkpainu. — 1996. —
Ne 30. - Cr. 141.

2. KpuminanbHuil mporecyanbHu
kopekc Ykpainu Bim 13 wsitas 2012 p.
Ne 4651-VI // Tonoc Ykpainu. — 2012. —
Ne 90-91. — C. 9-49.

3. Kyxapyk [0.0. Bimgsin 3axucHu-
Ka BiI ydJacTi y KpHMIHaIBHIH crpasi
B KpUMIHaJIbHOMY TIpoueci YkpaiHu
[MoHOTpagis] / 1O0. O. Kyxapyk. — K. :
LenTp ya6oBoi miteparypu, 2013. — 148 c.

4. KpuMiHanpHUN TpoLECyabHUN
KoJIeKC YKpaiHM : [HayKOBO-NPaKTHYHUI
komenrap] / 3a 3ar. pen. B.I. Tonuapen-
ka, B.T. Hopa, M.€. Illymuna. — K. :
IOcrtinian, 2012. — 1224 c.

5. KpumiHanbHuii npouec : [miapyd-
Huk| / [FO.M. Tpouwreswmii, B.S. Tauii,
A.P. Tyman Ta in.] ; 3a pen. B.S. Tamis,
IO.M. TIpomesoro, O.B. Kamuinoi,
O.I". Hluyo. — X. : [Ipaso, 2013. — 824 c.

6. Pimenns Koncturymiitnoro Cymy
VkpaiHu y chpaBi 3a KOHCTHTYLIHHUM

3BEpPHEHHSM rpoMaJisTHUHA Coin-
natoBa lennamis  IBaHoBHMYa  IOJO
odiiHHOrO  TIyMaueHHs  MOJOXKEHb

crarti 59 Koncrturyuii Ykpainu, crarti
44 KpuMiHaIbHO-MPOLECYATBHOTO KO-
nekcy Ykpainm, crareit 268, 271 Kogexcy
VYkpalHu npo aJMiHICTpaTHBHI MPaBOMO-
pyIIEHHsS (CTpaBa IPO TPaBO BLILHOTO
BUOOpY 3axucHHUKa) Bix 16 smcromana
2000 p. Ne 13pr/2000 [DnekTpoHHBIH pe-
cype]. — Pexxum nmocryma : http://zakon4.
rada.gov.ua/laws/show/v013p710-00.

7. Pimenns Koncruryuiitnoro Cymy
VkpaiHu y chpaBi 3a KOHCTHUTYLIHHUM

3BEpPHEHHSM  rpoMajsHuHa  [onoBa-
Ha Irops BomomumupoBuua  1mono
odimiiHOrO  TIyMaueHHsS  MOJOXKEHb

crarti 59 Koncrutyuii Ykpaiuu (crpasa
Ipo MpaBo Ha NPaBOBY JOHoMory) Big 30
BepecHst 2009 p. Ne 23-pn/2009 [Enex-
TpoHHMI pecypc]. — Pexum gocrymy :
http://zakon4.rada.gov.ua/laws/show/
v023p710-09.

8. Kyumnceka O. II. IlpaBo Ha 3a-
XHCT Ta KBaJi(pikoBaHy MpPaBOBY JOIO-
MOTY B KPHUMIHaJIbHOMY MpPOBAJKCHHI /
O. II. KyumHcbka // AkTyanbHi Mpo-
Oonemu  pedopMmyBaHHS  KPUMiHAIBHO-
NpOLECyaNbHOTO 3aKOHO/ABCTBA M ya0-
CKOHAJICHHS JISTIBHOCTI CYJIOBHX 1 PaBO-
OXOPOHHHX OpraHiB YKpaiHu : Marepiain
MikHapomHOi HAayKOBO-IIPAKTHYHOL
koHQepennii (M. Jlyrancek 20 KBITHA
2012 p.). — Jlyraucek : PBB JIAYBC im.
E. O. Hinopenka, 2012. — C. 57-61.

9. Kamina O.0O. IIpobGnemu 3a0e3-
NEYEHHS  aJIeKBaTHOCTI  TIyMa4deHHs
yactuan 4 crarti 61 KpUMiHAJIBHO-
NPOLECYaNbHOTO  KOZIeKCYy — YKpaiHu
Py YCYHEHHI 3aXHMCHHMKA BiJl ydacTi y
KkpuMmiHanpHiid cnpasi / 0.0. Kamnina //
IOpunmuna Ykpaina. — 2005. — Ne 8. —
C. 59-63.

10. Mopo3 L.I. Poxs i cTaryc agBokara
B KpuMinansHOMYy mpoueci / I.I. Mopos //
IOpuanunuii Bichuk Ykpainu. — 2011. —
Ne 50.—C. 13.

FEBRUARIE 2015 || >

11. OcHOBHBIE NPUHIUIIBI, KACAIOILU-
ecs posiu ropuctoB oT 7 BepecHs 1990 r.
[OnexTponHslil pecypc]. — Pexum no-
cTyma http://zakon].rada.gov.ua/laws/
show/995 313.

12. MaproBuiska O.B. Peamizaris
[IPABOBOI JOTIOMOT'Y Ha CTail 10CYJ0BOTO
PO3CITiyBaHHS : IUC. ... KaH/I. FOPHU]I. HAYK :
cnen. 12.00.09 «KpuminansHuii mporec
Ta KpPUMIHAJICTHKA; CylI0Ba EKCIIEPTHU3a;
OIIepaTHBHO-PO3IIYKOBa  JISUIBHICTEY  /
O.B. MaproBuipka. — X. : Xapk. Hail.
YH-T BHYTp. ciipas, 2014. — 229 c.

13. fAnosceka O.I. KonuenrtyanbHi
3acaau (QYHKIIOHYBaHHS 1 PO3BUTKY 3Ma-
rajJbHOr0 KPUMIHAJIBHOIO CYJIOYMHCTBA :
[mMonorpagis] / O.I. fnosceka. — K. :
IIpenenent, 2011. — 303 c.



" LEGEA SI VIATA

JJOKTPUHA U IPAKTUKA IPUMEHEHUS KOHCTPYKIIUIA
IMPEAITPUHUMATEJBCKHUX IOPUTNYECKHUX JIMI] YACTHOI'O ITPABA:
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Summary
The entrepreneurial legal entities of Private Law are the most operative and comfortable form of modern business. These legal
entities was forming in specific terms. Scientific conceptions of the constructions of entrepreneurial legal entities of Private Law were
absent in that period. The legal adjusting of these legal entities can be characterized by different problems of the practice and science:
it is the general norms of the Civil and the Commercial codes of Ukraine; a lot of special normative acts in the current legislation of
Ukraine. These scientific researches are burning. As a result, modern science needs the comparative analysis of the current legislation

of foreign countries.

The processes of application of the complex of criteria of classification of legal entities of Private Law should be solve the
problems of legal adjusting of the entrepreneurial legal entities of Private Law in the Civil Code of Ukraine. Such legal model should
unite different systems of legal entities and should become a basis for creation of new forms of entrepreneurial legal entities.

Key words: legal entity, entrepreneurial legal entity of private law, company, legal construction of legal entity, complex of criteria

of classification of legal entities.

AHHOTAUUS

CoBpemeHHast CHCTEeMa MPeANPUHIMATENbCKUX IOPUANIECKUX JIMIl YaCTHOTO TpaBa c(OPMUPOBATIAch B OCOOCHHBIX yCIOBHSX,
IIPU KOTOPBIX OTCYTCTBOBAJIM JIOKTPUHAJIBHbBIE pa3pabOTKH OTHOCUTENILHO MX CYIIHOCTH, KJIACCU(UKALUK OTJEIbHBIX OpraHU3allu-
OHHO-ITPaBOBBIX (hopM. MIMEHHO MOATOMY Ha CErOAHSIIHMI MOMEHT BO3HHMKJIA NMOTPEOHOCTH IEPECMOTPA MPABOBBIX KOHCTPYKLMIA
MIPEATPUHUMATEIBCKUX IOPUIMYECKHX JIUIT ITyTeM OOpalleHHs K aHAIN3y 3aKOHOATEIbCTBA 3apyOeKHBIX CTPaH.

JleranbHOE HCCIIE0BaHUE yKa3aHHBIX HOPM JPYTUX FOCYAAPCTB MO3BOJISET YTBEPKAATh O HEOOXOAUMOCTH IPUMEHEHHS HECKOJIb-
KHX KJIaCCH(HMKAIIMOHHBIX KPUTEPUEB IOPUANYECKHX JIMI[ YaCTHOTO IpaBa, HAlpUMEp HaJIWYUE WM OTCYTCTBHE LICJIH IOTYYCHUS
MPUOBUTN, HAJTMYIHE WA OTCYTCTBHE OTHOIICHHUH yJacTus U T. 1. KOMITIIEKCHOCTB 3THX KPUTEPHEB MO3BOIHUT YPETyITHPOBATH CHCTEMHO
BCE BOSMOXKHBIE ()OPMBI IIPEIIPHHUMATEILCKUX IOPUIMYECKUX JIMIl YaCTHOTO MpaBa.

KiroueBbie cj10Ba: FOpUIMYECKOE JINIIO, TPEIPUHUMATEIBCKOE FOPUINUECKOE JIMIIO YaCTHOI'O TpaBa, 00IECTBO, IPaBoOBasi KOH-

CTPYKIHUA OPUINICCKOTO JINIA, KOMIIJICKC KPUTCPUECB Knaccmbnxaunn IOPUINYCCKUX JIALL.

HOCTaHOBKa npoodiaemsl. Otede-
CTBEHHAs CHCTEMa HpeIIpUHH-
MaTeIbCKUX IOPHIMYECKHX JIUI] YaCTHOTO
paBa, IPOUIS arnpobaIiio CBOETO MpakK-
TUYECKOTO NMPUMEHEHHs Ha TPOTSDKCHUHU
JECSITH JIET CO BPEMEHH BCTYIUICHUS B
cuty Ipaxmanckoro komekca YKpauHbI
U XO34UCTBEHHOTO KOJEeKca YKpauHbI,
3aCBU/IETENILCTBOBAJIA CBOE HECOBEPIICH-
CTBO U HECOOTBETCTBHE COBPEMEHHBIM
COLUAIBHO-KOHOMHUYECKUM  YCIIOBHSIM.
I'maBHOI mNpUYMHONW 3TOro C€Tajgo oOT-
CYTCTBHE €IMHOM pa3pabOTaHHOHW HOK-
TPUHAIGHON KOHIEIIMHA OTHOCHUTEIHHO
(DYHKIIMOHMPOBAHUS CETMEHTA IOpHIHYe-
CKHX JIMII YacTHOTO TIPaBa, SIBIISIOIINXCS
10 CBOEW MpUpoJie NpeIIpUHUMATEIb-
cknmu. U. B. Cnacnubo-®areeBa koHCTa-
THUPYET TOT (aKT, YTO IO CETOTHSIIHEro
JIHS IOpUMYecKas Hayka He OoOHapyKu-
BaeT HUKAKUX TEHJCHIUI TOTO, YTOOBI
MPEAJIOKUTh TaKUe TMPABOBbIE CIOCOOBDI,
KOTOpblE ObUIM O aJeKBaTHBIMU SKOHO-
MHYECKOMY M OOILIECTBEHHOMY BEKTODY,
a TakKe KOHI[CHTPHPOBAHHO HAIPABISIIH
€ro MoTeHNnua Ha 01aro pa3BUTHS LUBU-
nmm3anui [ 1, c. 234].

AKTYyaJIbHOCTh TeMbI HCCJI€IOBAHMSI.
Hcnonp3oBanne 3akoHogaTesiMu B [ pask-
JTAaHCKOM Koziekce Ykpauubl (nanmee — ['K
VikpanHel) ¥ XO3SHCTBEHHOM KOJEKCE
Vipaunsl (nanee — XK VYkpaunsr) pas-
JIMYHBIX TIOJXOMOB OTHOCHUTENIBHO (op-
MHPOBAaHUSI CHCTEMBI IPeINPHHUMATENb-
CKUX IOPUANYECKHUX JIMI] YACTHOIO IIpaBa
B COYCTAHUHU C TeM, 4To moyokenus 'K
VKpauHBl ~ ONPEAENAIOT  BO3MOXKHOCTH
(YHKIIMOHMPOBAHUST  MCYEPIBIBAIOLIETO
nepeudss  (GOpM  IPEIPUHUMATETECKHUX
IOPUANYECKUX JIMI] HCKIIOYUTEIHHO B
Tipesiesiax KOHCTPYKIMH 00IecTBa, IPUBO-
JIIT K TOMY, 9TO C TTO3HIMH UBHINCTUKI
B CHUCTEMY HCCIICyeMbIX IOPUINUSCKHX
JIML] BXOZAAT JIMIIb XO3AHCTBEHHbIE 001Ie-
CTBa U TMPOU3BOJICTBEHHBIE KOOIEPATUBHI.
B 10 3xe Bpemsl paccMOTpeHHe BCEro Mac-
CUBa HOPMAaTUBHOM 0a3bl YKpauHbI CBUJIE-
TEJILCTBYET O TOM, UTO 3a €€ MNpeJerIaMu
OCTAeTCsl LEJBI CIEKTp OpraHU3aIMOH-
HO-TIPaBOBBIX (DOPM FOPUIMYECKHUX JIMIL,
KOTOpbIE MOXXEM HACHTH()ULIMPOBATH IO
CBOMM TIPaBOBBIM TIPHU3HAKaM Kak Mpes-
MIpUHUMATEIbCKUe. VIMEeHHO mosToMy pas-
paboTKH B cpepe IeIOCTHOCTH PABOBOTO

PEryIHpOBaHUS  MPEANPHHUMATEIBCKUX
IOPUANYECKUX JIMI YACTHOTO TpaBa sIBIIsi-
FOTCSI UPE3BbIYaHHO aKTyalbHBIMU.
Cocrosinne ucciaenopanus. fOpuan-
YeCcKHe JNIa, 0ECCIIOPHO, MPUHATIEKAT K
TEM MPAaBOBBIM WHCTUTYTaM, KOTOPHIEC TIO-
CTOSIHHO HAXomiTcsl B chepe HaydHOH 3a-
HMHTEPECOBAHHOCTH BEIYIINX OTEYECTBEH-
HBIX Y4YeHBIX. B wacTHOCTH, OHM OBUTH
MIPEIMETOM HCCIICAOBaHUN TaKUX W3BECT-
HBIX YYEHBIX B OTPACIU TPa)KIaHCKOTO,
XO3SIMCTBEHHOTO M arpapHOro mpasa, Kak
C. C. Anekcees, T. B. bognap, 1. B. bo-
oposa, B. . bopucosa, C. H. Bparycs,
B. A.Bacunbesa, O. M. Bunnuk, B. I1. I'pu-
6anoB, U. II. I'penukoB, A. B. [I3epa,
A.C. losrept, U. B. )Kununkosa, 1. C. Kan-
3aaposa, E. P. KuGenro, H. B. Kosmo-
Ba, B. M. Koccak, E. B. KoxanoBckas,
B. H. Kpasuyxk, H. C. Ky3nenosa, 1. H. Ky-
uyepenko, B. B. Jlantes, B. B. Jlyus,
P. A. Maiinanuk, /1. . Metiep, B. /1. [Ipu-
mak, B. H. Cenuanos, 1. A. CenuBaHoBa,
B. U. Cemuuk, 1. B. Crnacut6o-dareena,
P. A. Crepanuyxk, H. 1. Tutosa, E. O. Xapu-
TOoHOB, E. . XapuToHoga, f1. H. llleByenko,
0. C. lllemmryuenko, I'. @. lllepmenesuy,
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P. b. lumxka, B. C. Illep6una, E. B. Iep-
ouna, B. 3. fAnuyk u ap. OqHako Tak Ha-
3bIBaEMasi «IUIACTHYHOCTB» KOHCTPYKLIUH
IOPUIMYECKOTO JIMIA, €€ MOCTOSIHHAS 1O-
TpeOHOCTh TPaHC(HOPMUPOBATHCS B COOT-
BETCTBHU C COBPEMEHHBIMH COIHAIBHO-
9KOHOMHYECKHUMH yCIOBHSMH B O0IIECTBE
MIPeIOTpeNiesieT TTOCTOSHHYIO TOMYIIsIp-
HOCTH HAay9HBIX TIONCKOB B 3TOH cdepe.

Lleabio cTaThu, YUnTHIBasi BCE U3IIO-
JKEHHBIE apTyMEHTBI, SIBISIETCS KOMIUIEKC-
HOE PACCMOTPEHHE OCHOBHBIX MPABOBBIX
KOHCTPYKLIMH, KOTOpbIE OTEYECTBEHHbIN
3aKOHOJIATENb HCHOIb3yeT OTHOCHUTEIIBHO
IOPUIMYECKHX JIULI, HANIPABJICHHbIX Ha MO-
JIydeHue NpHUObLIN, CKBO3b MPU3MY CpaB-
HEHHS X C aHAJIOTHYHBIMH MOJIOKEHUSAMU
MHOCTPAHHBIX TOCyHapcTB. Pesymsratom
9TUX JEHCTBUH CTaHET YCTaHOBJICHUE
YPOBHSI COOTBETCTBHS MCCIIETYyEeMbIX KOH-
CTPYKIMH COBPEMEHHBIM COILMAIBHO-IKO-
HOMHYECKHUM YCIIOBHSIM M OYepUHBaHUEC
BO3MOYKHBIX TEHJICHITH MX TIOCIIEYIOIIeH
TpaHchopmarmu.

H3znoikeHne OCHOBHOIO MaTepuaJia.
B cootBeTcTBHN € IEHCTBYIOMINM 3aKOHO-
JIATENbCTBOM  FOPUJIMYECKUE JIMIA MOTYT
co3naBarbesi B (hopMe OOIIECTB U yUpeK-
neanit. K Tomy jke, Kak MOmYEPKUBAET
H. C. Ky3nenosa, 1 mpeAnpuHAMATETb-
CKMX OOIIECTB YCTaHABIMBACTCS 3aKpHI-
TBHII TIEPEUCHb WX BUIOB. TakwM 00pazoM,
1 3TO OYCHB BAXKHO, pa3Hble IOPUANYECKUE
JIMIa YaCTHOTO TIpaBa MOTYT CYILIECTBOBATh
B TIpezieNiax JIIIb IBYX (OpM: OOIIeCTB 1
yupexxnennid. [[pyrux ¢opMm B mpaBoBOi
peansHOCTH OBITH He Moxer [2, c. 20].
®daxruuecku aeiictByronmii 'K Ykpannst
MpEIyCMaTpPUBAET €ANHCTBEHHBIN MEpBUY-
HbIH KIacCU(UKAIMOHHBINA YPOBEHb pasie-
JICHUSI FOPUIMYECKUX JIMIL YaCTHOTO TIpaBa,
HE yKa3bIBasi IPH 3TOM YETKO Ha KPUTEPHH,
KOTOpBIH HaxoguTcs B ero ocHoBe. Cam
aHaNM3 MOHATHS OOIIECTBa U YUPEKICHHUS
TIO3BOJISIET JOIMYCTUTh, YTO ATUM KPHTEPH-
€M SIBJISTIOTCS] OTHOIICHUSI YIaCTHSI.

HyxHO oT™MeTHTB, 4TO Ha ()OHE MOHH-
CTUYECKOTO KJIACCH(UKAIIMOHHOTO MOIX0-
Jla K FOPUIMYECKUM JIMLAM YaCTHOTO Ipa-
Ba 3a 10 net neiferBust 'K Ykpaunsl ropu-
JIMYECKHE JINLA TaK U He ObUIM IepeBee-
HbI B HPEIJIOKEHHYIO KOIEKCOM CHUCTEMY
KOOp/IMHAT. 3aKOHO/IATEICTBO JI0 CUX MOp
OTepUpyeT HEHNOHSITHBIMUA MHUpPY YacTHBI-
MH, KOMMYHaJIbHBIMH, TOCYIapCTBCHHBI-
MH, Ka3eHHBIMH U JPYyTHMH TIPEATPUSITH-
SIMH M OpTaHM3alMsAMH. Takasi CHTyarust
SIBIISIETCS] KOJIOCCAIBHBIM TOPMO30M BCeit
9KOHOMUKH YKpauHsl [2, ¢. 20]. M3noxken-

HbIe 0OCTOSTEINILCTBA YCIIOXKHSIOTCS TAKKe
nonoxenussmu camoro I'K Ykpaunsl, Benb
cT. 83, KpoMe OOIIECTB U YUPESIKIACHHUH,
HpeIyCMaTpUBACT CYIICCTBOBAHUE JAPYTHX
(HOpM IOPUIIMYECKHX JIUI] YaCTHOTO IpaBa,
YCTaHOBJIEHHBIX 3aKOHOM.

VYunteBas To, uto XK YkpanHs! nc-
Honb3yeT a0COMIOTHO —JpyTHe IIpaBo-
BbIe KOHCTPYKIMH POIOBOTO XapakTepa
(a IMEHHO MOHSTHE TIPEATIPUSTHS), CTPEM-
neHue pazpadorunkoB 'K Ykpauns! yHu-
(uLMpoBaTh U JOTHYECKH MOCTPOUTH CH-
CTEeMy FOPHUAMYECKHUX JIMIl YacTOrO IpaBa
CBOJIATCS Ha HET.

Ananuz 'K YkpauHsl ¢ TOUKH 3peHus
COOTBETCTBHsI YCTAaHOBJICHHOW MM CHCTe-
Mbl  TIPEANPHHUMATEIILCKUX  FOpHINYC-
CKHUX JIUI] YaCTHOTO IMpaBa COBPEMEHHBIM
COIMATEHO-9KOHOMHUECKUM  YCIIOBHSIM
CBUJICTENILCTBYET O TOM, YTO HCCIEIye-
MBI€ FOPHIMYECKHE JIHIA PEryInpyroTCs
(parMeHTapHO (MCKIIIOUUTEIIBHO B TIpesie-
Jax TpeIPHHUMATENILCKAX — OOIIeCTB),
B TO BpeMs Kak €ro IMOJIOKeHHs IMpH3Ba-
Hbl yCTaHaBIMBaTh ()yH/IaMEHTAJbHbIC
NPaBOBBIE KOHCTPYKIMH, KOTOpbIE OyayT
OCHOBOH Uil (DYHKLIMOHUPOBAHUH BCEX
BO3MOXKHBIX ~OpraHM3alMOHHO-IIPABOBBIX
(HopM IOPUIIMYECKHX JINLI, HAITPABJICHHBIX
Ha MOJTy9YeHHe TPUOBLIH.

OueBHIHBIM SIBIISICTCSL TO, YTO pasfe-
JICHUSI IOPUANIECKHUX JIUIT YaCTHOTO TIpaBa
Ha 00IIeCTBa M YUPEKICHHS, a TAKXKe BBI-
JIeTICHUE TIPEANPUHUMATEIIbCKUX FOPHIH-
YEeCKHX JIMI[ MCKITIOYUTENIFHO B Tpesieniax
3aKpBITOTO TEPEYHs MpeIPUHUMATEb-
CKMX OOIIECTB HYXJIAeTCsl B JOKTPUHAIIb-
HOM HEPECMOTPE C TOYKHU 3PCHUs U3MEHEe-
HHS KJIACCH(HKAIMOHHOTO YPOBHS TaKHUX
FOPUIMYECKHX JIULI, A TaKKe MPUMCHCHUS
JIOTIOJIHUTEIBbHBIX  KIIACCU(UKAIMOHHBIX
kputepueB. OHa U3 TAKUX NOTPEOHOCTEH
y’Ke HalllJla CBO€ OTOOPa’KeHUE B BETYIITHX
HAayJIHBIX HCCIENOBaHMsAX. B wacTHOCTH,
. B. Cnacubo-®areeBa 0TMEUaET TO, UTO
€IMHCTBEHHOW KJIAaCCU(PHKAIINY I0pHANYIe-
CKUX JIAI] Ha YUPEKICHHS W 00IIecTBa He
JIOCTaTO4HO. B ee OCHOBY IOJIOJKEH JIMIIb
ONMH KPUTEPHH, JApyrue >e KpUTEepUH
JIOJDKHBI IPUBECTH K JPYTHM Kitaccuduxa-
LM IOpUIYeCcKuX i [ 3, c. 68].

VIMeHHO Ju1st peau3alyy 03By4EeHHBIX
TpaHchopmarmii B cdepe peryrupoBaHust
NPEINPHUHUAMATEIECKUX  IOPUITUECKUX
JIMI] YaCTHOTO TIpaBa IyTEM BHEIPCHUS
JIOTIOJTHUTETIBHBIX  KJIACCH()MKAITMOHHBIX
KPHUTEPHEB U N3MEHEHUSI HX YPOBHEH HyX-
HO 00paTHTBCS K OIBITY 3apyOe)KHBIX Io-
CyAapCTB.
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brnok crtpaH, 3akoHOZATENBCTBO KOTO-
PBIX HYXJAeTCsl B aHaNu3e AJsl peanusa-
LUM TTOCTaBJIEHHBIX HAMU KOMITApaTHUBUCT-
CKHUX 3aJlaHUM, COCTaBISIOT TaK Ha3bIBa-
eMble CTpaHbl TPAJUIHUOHHO PBHIHOYHOM
SKOHOMHUKH. VIMEHHO IOKTpUHATbHBIE
KOHIIENIINH 3TUX TOCYAApCTB Opaiuch 3a
OCHOBY TIpH pPa3pabOTKE OTEYECTBEHHBIM
3aKoHojareneM JercTByromux HopMm 'K
VkpanHel. B OcHOBe TakuMx 3aMMCTBO-
BaHMH HAXOMUTCS JTyalNCTHUUECKast CH-
cTreMa dacTHoro mpama. Kak ormedaer
E. A. Bacusbe, B TAKMX rocyapcTBax Ha-
Omozaock MHTEPECHOE SBJIEHHE, KOra
JUISL PETyJIUPOBAHUS BHEIIHE OTHOTUITHBIX
HUMYLIECTBEHHbIX OTHOLICHUH B cdepe
YaCTHOTO MpaBa MPUMEHSUTUCH J[BA 3aKOHA:
IPaXJAHCKUI U TOPIOBbIA. YUeHbI MOX-
YEPKHUBAET TO, YTO MPOIIECCHI, KOTOPHIE Ka-
CarOTCs B3aMMOJICHCTBHS TPayKAAHCKOTO H
TOPrOBOTO IpaBa, B3aMMOCBsI3aHbl. HopMbl
TPa’kIaHCKOTO M TOPTOBOTO MpaBa COOTHO-
CSITCSl KaK HOPMBI OOIIINE W CHIeIHaIbHBIE.
IIpn »TOM yYacTo Mox BO3AEHCTBUEM TOP-
TOBOTO IIpaBa MPOUCXOAUT U3MEHEHHE OT-
JETbHBIX HOPM I'Pa’kAAHCKOTIO 1paBa. DTOT
TIpoLecC MOy B IOPUCHPYACHIMU Ha-
3BaHME KOMMEPLHUAIM3AIUN TPasKIaHCKO-
ro mpasa [4, c. 22].

OnHako cpeau TOCyIapcTB, KOTOPBIE
MIPOBOJWIN «IEPECMOTP» OCHOB 4acT-
HOIIPABOBOTO PETYIMPOBAHUS HA TPOTS-
JKEHHUH TIPOIIIOTO BeKa, Bce OoJiee YEeTKO
MPOSIBIISICTCSl TEHJCHIMS K TaK CKa3arh
«MOHHCTHYECKOWH» CHCTEME Peryimpo-
BaHMS, CONIACHO KOTOPOW TpaskAaHCKUE
U TOProBbI€ OTHOLICHUS (OTHOIUCHUS B
cdepe NPEANPUHUMATEIILCKOH JIeATElb-
HOCTH) PErYIUPYIOTCS B IPEENax OJHOTO
KOM(UKAIIMOHHOTO aKkTa — [ pask1aHCKOTO
xoziekca Ykpaunsl. K takum rocympapctsam
npunHaiexar 1Iseiuapus, Hunepnanel,
Wranms, kanaackast nposuHIms KeeGek n
1p. OTHOCHTENBEHO TaK Ha3bIBAEMON KOIH-
(PMKAITOHHON «MOHHCTHYHOCTH», TO, IO
HalleMy MHEHHIO, €IMHCTBO YKa3aHHOI
MPaBOBOH PETIAMEHTAIMH TTO3BOJISIET W3-
OesxaTh UCKPUBIIEHHS CYIIIHOCTH TOPTOBBIX
NIPaBOOTHOLIEHUH HMEHHO KaK YaCTHOIPa-
BOBBIX, B€/lb HAJMYME B HHUX MyOIMYHO-
TIPAaBOBBIX 3JIEMEHTOB HE U3MEHSIET €€.

TockonbKy OOLIENPU3HAHHBIM SIBIISI-
ercsi yTBEpXKIEHHE, YTO Ul pa3padoT-
xu HOpM geiictyromiero 'K Ykpanusr o
TIPEANPUHUMATEIECKIX IOPUANIECKUX
JWI[AX YacTHOTO TpaBa WCIIONB30BAJICS
orbeliT @panmu u I'epmanun, TO IMEHHO
Ha 3aKOHOJATEIbCTBE ITHX IOCYIAPCTB MBI
CKOHIICHTPUpYeM Hallle BHIMaHUE B Iep-
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BYIO ouepesib. XOTS B JUTEparype MMeeT
MECTO IMO3ULHUS HACYET MCKPHUBICHHOCTH
BBIILICTIPUBEICHHBIX ~ yTBEpXKAEHUH. B
yactHOcTH, E. O. XapuToHOB 0T™MEYaET TO,
yro ynpeku npotus ['K Ykpanns! Ha cuet
TOTO, YTO B HEM UyBCTBYETCS BIMSIHUE TEX
WU IPYTHX €BPOINEHCKNX CTPaH SBISETCS
0€30CHOBAaTENILHBIMH, ITOCKOJIBKY HMEET
MECTO HE IPOCTO 3aNMCTBOBAHHE OTAEIb-
HBIX 3aKOHOJATENBHBIX PElIeHHH, a yder
Oo0mMX TEHJISHIMH pa3BUTHSI YaCTHOTO
mpasa [5, c. 17].

SIpKkMM  TIpeicTaBUTENEM  yaUCTH-
YeCKOro peryiaupoBanus ssisiercs Ppan-
LIMs, COOTBETCTBEHHBIC KOJEKChI KOTOPOM
CTalu JICHCTBYIOLIMMHU elle B Hadale
19 ct. HyxHO 0T™METUTB TO, uTO TOproBoIit
koziekc DpaHiyy ObLT MPUHAT B Ka4ECTBE
JononHeHus K [pakmaHcKoMy KOmeKcy
@®paHIMU U NEPBUYHO HE COAEpKaal HOp-
MBI O TOPTOBBIX O0mIeCTBaX (TO €CTh O
MIPEANPUHUMATEIECKIX IOPUANIECKHX JIH-
nax). Jlnme obHoBeHne xonekca B 2000
I. 00yCJIOBUJIO HAJIMYKE B HEM KHUTH 2 O
TOPrOBbIX OOLIECTBAX M OOBEAMHEHUSX
[6, c. 83]. O6HoBnennsrit B 2000 1. Top-
ToBbIii Komekc DpaHIMM, TOAICPIKUBAs
pasziesieHue IOpUIMYSCKUX JIMLl Ha IOpH-
JIMYECKHUE JIMLIA TyOIMYHOTO NpaBa v I0pu-
JMYECKHUe JINNA YaCTHOTO IIPaBa, BBIACISAET
B Ipeenax IMOCIeJHUX [Ba BHAA: TOPro-
BbIe OOIIECTBA ¥ TPaKIaHCKHAE OOIIECCTRA.
B kadectBe Takmx OOIIECTB NMPHU3HAIOTCS
0oOBEIMHEHHS ML, KOTOphIE B CHIIy JIO-
TOBOpa COINIAIIAIOTCS TPEAOCTaBUTH JUIS
COBMECTHOTO TIPEIPUATHS  MMYILECTBO,
HMest LIEJIbIO PACIIPEEIIATD BBITO/LY MIIH JKe
BOCIIOJIB30BAThCS COXPAHEHHUSIMH, KOTOpBIE
MOTYT 00pa3oBaTbCs B pe3yJbrare TaKoH
nearenbHOCTH (cT. 1832 Toprosoro kogekca
Opaniyn). Kpome Toro, K 10puandecKum
JIMI[AM YacTHOTO IIpaBa, coracHo Topro-
BoMy Kozekcy Dpanimm, nmpuHamIeKar u
COF03BI (ACCOIMAINN), KOTOPBIE HE UMEIOT
LIeTIH TIOJTyIEHHUS ¥ PAaCTIpeielIeH s OTperie-
JICHHBIX MMYIIIECTBEHHBIX PE3yJIBTaTOB.

Kak Buanm, 3axoHozmarensctBo Opan-
LIMH TI0JIb3YETCS IPABOBBIMU KOHCTPYKIIU-
SIMH «OOILIECTBO» U «COI03», BBOIS B OC-
HOBY TAKOT'O pacrpeiesieHHs1 KpUTepHi Ha-
JIMYUS. WM OTCYTCTBUSL MMYILECTBEHHOM
COCTABISIIOIICH CpEAM HHTEPECOB JIMIL,
coznarommx Takue oObequHeHHs. Kak
TpakIAaHCKUE, TaK U TOPrOBBIE OOIIECTBa
HMMEIOT LIeNIb MMYIIECTBEHHOTO XapakTe-
pa, HampaBJICHHYIO Ha MOJTyYeHHE ydacT-
HUKaMH (OCHOBATeISIMH) MaTepUAIbHBIX
BEITOl. YTO K€ HAXOIUTCSI B OCHOBE pas-
JeTIeHusT  3aKoHozarenbcTBoM  DpaHumm

00ILIeCTB HA I'PaXIAHCKHE M TOProBble?
VimMyiecTBeHHasi COCTaBISAIOMIAs B 3THX
BUJAX OOIIECTB 3aKIIOYAETCS B CTPEM-
JICHMU W3BJICYb MAaTepUajbHYIO BBITOIY
(mosp3y), HO B TPAXKIAHCKUX OOIIECTBaxX
9Ta BBITOJIA 3aKJIIOYAETCSI B YAOBIETBOpE-
HUM MMYIIECTBEHHBIX HHTEPECOB JI000TO
XapakTepa, He CBA3AHHBIX C IOIyYEeHHEM
YaCTH NMPUOBIIH, B TO BpeMsl Kak crerudu-
KO TOPTOBBIX OOIIECTB SIBIISICTCS 3aWHTE-
PECOBaHHOCTh B pacIpe/ieNIeHuH MpHUObI-
JI1, TO €CTb MOTYyYEHUH YacTH JEHEKHbIX
MOCTYIUICHUH OT IeATeIbHOCTH 00IeCTBa.
OcymiecTBsiss pasrpaHUYeHUE TaKHX
BUJIOB IOPHMYECKHX JIMLI, HY)KHO YUHTbI-
BaTh TAaKXke U cdepy ACATEIBHOCTH TOp-
TOBBIX OOIIECTB, KOTOPBIE PEAIM3YIOT CHU-
CTEMaTHYECKyI0 MPEeANPHHIMATEIBCKYIO
JIeSITENTIbHOCTh Ha COOCTBEHHBIA pUCK. B
COOTBETCTBHH C TOJOXEHUIMH TOproso-
ro koziekca MpaHIUK TOPTOBBIN XapakTep
obmiecTsa omnpezensercs ero GopmMoi uim
MIPEMETOM  JISITEIFHOCTH.  TOPrOBBIMH
ofmiecTBaMu B CHITy MX (DOPMBI U HE3aBHU-
CHMO OT IIPeJIMeTa JeATEIIbHOCTH SBIISIOT-
sl TIOJNHBIE OOIIEeCTBa, MPOCThIe KOMMaH-
JUTHBIE OOIIeCTBa, OOIIECTBA C OrpaHH-
YEHHOI OTBETCTBEHHOCTbIO, aKIIMOHEPHbIC
obmectBa (kuura 2, turyn 2) [7, c. 146].
VIMEHHO 5TH TOJIOXKEHHUs ObUIH 0TOOpaxKe-
Hbl B 3akoHe @panimn «O TOProBeIxX 00-
mectBax» oT 24 uronst 1966 1. Ne 66-537,
coziepyKaHue KOTOPOro ObUIO BKIIOUEHO
B KHHUTY 2 0OHOBIEHHOro ToproBoro ko-
nexkca @pannuu. Kak BuanMm, nepedeHb
TOPrOBBIX OOILECTB B 3aBUCHUMOCTH OT MX
(opMbI OBLI OIIpeJIeIeH NCUEPIIbIBAIOLLIE.
OnHaKo, MCXOIS M3 COAEP)KaHHS TpHU-
BEJICHHOW HOPMBI, IPUHAJUIEKHOCTb K TOp-
TOBBIM OOIECTBAM MOXKET OIPEACIATHCS
HE TOJIBKO (POPMOH, HO M TIPEIMETOM Jiesi-
TEIBHOCTY — peanu3anyeil mpeanpHHIMa-
TenbeTBA. TaknM 00pazoM, 3aKOHOAATENb
MpeyCMaTPUBAeT OTKPBITHI  HepedeHb
BO3MOKHBIX TOPTOBBIX OOIIIECTB B Ka9eCTBE
CyOBEKTOB MPEITPUHAMATEIIHCTBA.
CrnenoBaTenbHO, OCHOBHBIM KIIACCH-
(MKaLMOHHBIM KPUTEPHEM, KOTOPbIA HC-
TIOJIb3YeTCs 3aKOHOAATEIIEM TIpU pasjerie-
HUM FOPUJIMYECKHX JIMIl YaCTHOTO MpaBa,
SIBJISICTCS OTCYTCTBHE WIIM HAIMYHME MMY-
LIECTBEHHON 3aMHTEPECOBAaHHOCTH (UMY-
LIECTBEHHOH COCTABJISIONICH) yYaCTHUKOB
(ocHOBareneil) B JESATETBHOCTH IOPUIH-
yeckoro juma. [Iprdaem Hamnane uMmyte-
CTBEHHOM COCTaBISIIOIICH TaKke HMeEeT
JIBOSIKYIO TPUPOAY: (PyHKIIMOHMpPOBaHHE
IOPUANYECKOTO JIIa B cdepe Mpearnpu-
HMMATeNbCTBA (TOProBble OOLIECTBA) WIIH
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OCYIIECTBICHHS JESATEIbHOCTH BHE 3TOH
chepnl (rpaxkaaHckue oOmecTBa). Bcee
BU/IbI FOPUANYECKHUX JIML YACTHOTO NpaBa,
HPEIYCMOTPEHHBIE  3aKOHOJATEIECTBOM
OpaHLMHK, XapaKTePU3UPYIOTCs HATHYHEM
OTHOUICHUH y4acTusl.

CrenyromeM rocyaapcTBOM, 3aKOHO-
JIaTeNIbCTBO KOTOPOTO, KAaK CUYHTAaeTCs B
JIOKTPUHE, CTaJl0 OCHOBOH I pa3paboT-
ku pericteyrouiero I'K Ykpaunsl, sBisercs
I'epmanns. U B camoM zierte, kak oTMeEYaeT
E. A. BacuibeB, I'epmaHckoe rpaskaaHckoe
YII0KEHUE 3HAYUTENIBHO MOBIMSIIO HA 3a-
KOHOZIATeNbCTBO MHOTUX rocynapcts Ce-
BepHoii EBponbl u Jlatunckoit Amepuxu
[4, c. 49]. HeB3upas Ha ykazaHHbIil (ak-
TOp, CJIO)KHO OJIHO3HAYHO KBaIU(PUIUPO-
BaTb UCCIIEyeMblil HOPMaTUBHBII aKT Kak
9TAJIOH COBEPILECHCTBA B cdhepe ropHIuye-
CKOM TeXHMKH. ['epMaHCKOe IpaskaaHCKOe
ynoxenue (manee — I'TY) He comepkuT
HUKAaKUX KJIACCU(PUKAIMOHHBIX ypPOBHEH,
YIOTPEOIIsIsl JIUIIb JIBE OCHOBHEIE IPaBO-
BbIC KOHCTPYKIMH: «COIO3BD» M «y4pexkK-
nenus». Anamu3 HopMm [TY nossomser
JIOIYCTUTh, YTO KPHUTEPUEM pa3JeiIeHUs
B JIAHHOM Cllyyae SIBJIACTCS HaJW4ue WM
OTCYTCTBHE OOBCAMHEHHUS JIUI, a TaKKe
HANpaBJICHHOCTb JICSITEILHOCTH FOPHUIHU-
YEeCKOTO JIMIA Ha YHOBIETBOPEHUE WHTE-
PECOB €e yJacTHHKOB (B CIIydae COIO30B)
WM TPETHUX JINI (B CITydae YUpexKICHHUH).
VimenHo 3TH aBe KOHCTPYKIMH OBLIH 3a-
HMMCTBOBaHBI YKPAaHHCKHM 3aKOHOJATEIIEM,
OJIHAaKO OHHU WCIIBITAJI OMpe/IeNICHHbBIE
TpaHchOpMaLUK, YTO B NEPBYIO0 O4epe/b
Kacaercsa yupexaeHuid. He BHuKas B jie-
TaJIM BUIOM3MEHEHHS «yKPAaUHCKOTO Ba-
pUaHTa y4peXIeHui» (IMOCKOIBKY 3TOT
BOIPOC HAXOIUTCS BHE MPEENIOB HALIEro
UCCIIEZIOBAaHMUS), OCTAHOBUM CBOEC BHHUMA-
HHE Ha COI03aX, KOTOpBIE, INEepPeKOYEBaB
B I'K Vkpaumnbl, cramm HOCHTH Ha3BaHHUE
«o0IIECTBOY.

B xauecTBe pacrpezeneHuns Co30B Ha
KOMMEpYECKHEe M HEKOMMEpUYecKHe Ipu-
MEHSIETCSl JINIIb KPUTEPUH HaJMIHs VITH
OTCYTCTBHS LIEJIM TIOIy4YEeHHs NPHObLIA B
KauecTBE OCHOBHOM II€/U X035 CTBEHHOM
nestenbHOCcTH (maparpadsr 21, 22 TTY).
[aparpad 705 I'TY, nonobHno Dpanirys-
CKOMY TPa)KJIaHCKOMY KOJICKCY, COIEPIKUT
MOJIOKEHHE O TPAKIAAHCKUX OOIIECTBaXx,
OIHAKO OHH, B OTJIMYHE OT (PaHILy3CKHX,
HE MMEIOT CTaryca IOpPUANYECKOTO JIMIA.
Ecnm xe peub uaeT o KOMMepUYecKnx co-
103aX JMI, TO OHU HJICHTH()UIHMPYIOTCS
TePMaHCKHIM 3aKOHOJaTEeIbCTBOM KaK TOp-
TOBBIE O0IIECTBA, CTaTyC KOTOPBIX OTpee-
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JISIeTCS yXKe HE TOJIBKO HOPMAMM T'Pask/iaH-
CKOT0, HO ¥ TOPIOBOTO 3aKOHOZATEIbCTBA,
B YaCTHOCTH [ epMaHCKUM TOPrOBBIM YJIO-
sxenueM (panee — ['TY).

I'epmMaHCKOE TOProBOE YI0XKEHHUE, KaK 1
®DpaHIry3cKoe, HaAENsIeT CTaTycoM TOPIo-
BBIX OOLIECTB FOPUIHYECKHE JIUIA 110 Gop-
Me (korma HopMbl ['TY HemocpenacTBeHHO
OTHOCSIT OIpeNeNIeHHbIe OpTaHW3aIOH-
HO-TIpaBOBBIE ()OPMBI K TOPrOBBIM OOIIIe-
CTBaM) M 3a IMPEIMETOM JeATeIHbHOCTH
(xorza IesTeNbHOCTD FOPUANYECKOTO JIMIA
3a CBOMM BHJIOM M 00BEMOM Tpeldyer Jie-
JIOTIPOM3BOJICTBA, TIOCTPOCHHOTO KOMMep-
YeCKHUM ITyTeM). DakTH4eCKH UJIET pedb O
TOM, YTO 3aKOHO/IATEb J0MYCKAeT PacIpo-
CTpaHEHHE cTaTyca KOMMEpCaHTa, TO eCTh
MIPENPHUHUMATENIBCKOTO  FOPHIHMUYECKOTO
JIMIA, HA IPYTHUE BUIBI IOPHIMYECCKUX JIHII,
MPEIMET JIeITeNTbHOCTH KOTOPBIX OTBe-
YaeT KPHUTEPHsSIM TPeIpUHIMATETbCKOM
JIeSITeNTIHHOCTH 32 CBOMM XapaKTepPOM HITH
obbemoM (maparpad 2 «KommepcaHT 1o
HeoOxonumMocTn», naparpad 3 «Kommep-
CaHT I10 JKeJlaHuIo», aparpad 4 «Menkuii
KOMMepcaHT»). FIMeeM cutyaliuio, pu Ko-
topoit I'TY mpenycmarpuBaer KOHCTPYK-
LIUI0 KOMMEPYECKOTO CO0103a, KOTOPBI B
cllydyae HaJIM4us CTaryca IOpHINYECKOro
JIMIA OTPENeIIsieTcs] KaKk TOProBoe o0IIe-
CTBO. A TOpProBele 00IIECTBA PETYINPYIOT-
cs cnenuanbHbM I'TY, HOPMBI KOTOpPOrO
OTHOCSIT K HUM HE TOJBKO FOPHINIECKUE
JIAIIA TIO CBOEH hopme, HO M FOpHIIECKIe
JIAIA B 3aBUCHMOCTH OT TIpeIMeTa UX Je-
ATEIBHOCTH, €CIIM OH COOTBETCTBYET IPH-
3HaKaM HpeIpUHIMaTenbeTBa. Takum 00-
pasom, I'TY onpenenser HeucuepnaeMblit
HepeyeHb FOPUANYECKHUX JIUL, Ha KOTOpbIe
MOXKET OBITh PAaCHpPOCTPAHEH CTaTyC TOp-
TOBBIX OOILECTB.

Anammupys  cienuuky TOCTpoe-
HUS 3aKOHOAATENBCTBA CTPaH 3amaJHoH
EBpombl, Hy)HO OTMETHTH, YTO HE BCE
CTpaHBbI, MT03aNMCTBOBAB OCHOBHBIE KOH-
LeNTyaJbHbIC TIONOKEHUSI [epMaHMu |
OpaHIyy, TONUTM IYTEM JIyaliCTUIHO-
CTH IPaBOBOTO PETYIMPOBAHHS YaCTHOTO
npasa. SIpKUM HPUMEPOM B 3TOM ILIaHE
aisiercs [1IBeliapus, 3aKoHomaTenn Ko-
Topoit co3nanu B 1907 1. eqMHCTBEHHBIN
konuukarmonHblid akt — IBelapckuit
rpaxaanckuii kogekc [8, c. 86]. [Ipumensis
MEPBUYHOE KJIACCU(UKALIMOHHOE pa3/ere-
HHE IOPUINIECKUX JIMI YaCTHOTO IpaBa B
3aBUCHMOCTH OT HAJIMUHS W OTCYTCTBUSI
KomMMepueckod 1ienn (ct. 52), 1lIBeitmap-
CKUH TpaKTaHCKUI KOJEKC BBIIEISET B
npeneniax KOMMEPUECKHX FOPUIMYECKHX

JHL KoMIaHu# (00IIecTBa) U KoomeparTH-
BbI (cT. 59) [9]. OtnenbHbIe OpraHu3aly-
OHHO-TIPaBOBbIE  (hOPMBI  FOPHMYECKUX
JIML, UMEIOIMX KOMMEPUYECKYIO LieJlb, pe-
TYJAUPYIOTCSL  CIIEMANBHBIME  3aKOHAMHU.
Moxem cnenars BbiBoA, uTto llIBeiinap-
CKHH Tpa’kAAHCKUI KOJEeKC He OepeT Ha
ceOst 3aJaHue O4YepUMBAHUS HCUEPIIHIBa-
FOIIETO TIEPEYHsI OpraHU3alOHHO-TIPABO-
BbIX (DOpPM MPEANPHHUMATEIBCKUX HOPH-
JIMYECKHX JIUI] YaCTHOTO IpaBa.
OtTnenpHOrO BHUMaHUS TpeOyeT 3a-
KOHOZIATeNIbCTBO CTPaH, KOTOPOE TPaHM-
dhopmuposanocs B koHre XX Beka. Pedp
UJIeT B IepBylo odepens o Hupepnanpax.
I'paxnanckuii kogekc HunepnanmoB siB-
JseTCsl  OTOOpaKEHUEM TEHJICHIIUH  OT-
Ka3a OT IyaJUCTHYHOCTH IPABOBOTO pe-
TYJAMPOBaHHs 4YacTHOro npasa. HykHO
OTMETHUTh, YTO YKa3aHHBIl KOJIEKC HE CO-
JCPKUT KIIACCU(PUKALIMOHHBIX KPHTEPUCB
pasziesieHus FOPUIMYCCKHUX JIMI[ YaCTHOTO
npaBa, TEXHUYECKU TpeycMarpuBasi 00-
IIME TIOJOXKEHUS O IOPUIMYECKHX JIMIax
U PEeryiaupys B CICIYIOMIMX pa3jenax Hux
OT/JEJbHbIE  OPraHU3ALMOHHO-TIPABOBbIC
(hOpMBI B 3aBUCUMOCTH OT IIPABOBOI'O CTa-
Tyca (QaHOHMMHBIC aKLHOHEpHbIC O0IIe-
CTBa, 3aKPBITHIC aKIIHOHEPHBIE OOIIECTBA C
OrPaHMYEHHOI OTBETCTBEHHOCTBIO U T. J1.)
[10, c. 115]. Ognako B paszaene 3 KHUTH 2
I'paxknanckoro  kozmekca Hwupjepnanmos
HCIIONIB3YEeTCsl TOKTPUHAIBHAS KOHCTPYK-
sl «KOOIIEPATUB» U IPEIyCMaTPHBAIOT-
csl oOIMe TMOJNOKEHUsT O KOOIepaTHBax.
@DyHKIMOHAIBHAS HArpy3ka OTHOCHTEIIb-
HO JICTAJbHONW peraMeHTAllu| CTraryca
CYLIECTBYIOIIMX B TOCYJapCTBE OpPraHU-
3aI[MOHHO-TIPABOBLIX (hOPM  IPEIIPUHHU-
MATEJIbCKUX FOPUANYECKUX JIML[ YaCTHOTO
npaBa JIOKUTCS Ha OT/EeTIbHbIE HOPMATHB-
HO-TIPaBOBbIC aKThl. Takum 00pazoMm, Mo-
JKEM yTBEPXIaTh, YTO 3aKOHOIATEIILCTBO
Ha3BaHBIX CTPaH, KOTOPOE HCIIBITAJIO HO-
BeWIlINe U3MEHEHUS, HE TIPEIyCMaTpUBACT
JIOTHYECKH BBICTPOCHHON CHCTEMbI TPE/i-
NPUHUMATEIBCKUX  FOPUIHYCCKUX  JIHIL
YaCTHOTO IpaBa, PEryaupysl B OTIEIbHBIX
3aKOHaxX HaumOosee paclpOCTPAHEHHBbIC U
HOIYJISIPHBIE JUIsl BeACHUsT OM3Heca opra-
HHM3AIIMOHHO-IIPABOBBIE (HOPMBI.
OO6O0OLIEHHBI  BLIBOA, OTHOCUTEILHO
criet()MKH PEryTMPOBAHUS HCCIIETyEeMBIX
HAMH FOPUIMYECKUX JIMI[ B BBILICIPHU-
BEICHHBIX TOCYJApCTBax 3aKIFOYacTcsi B
TOM, YTO MX 3aKOHOJATENILCTBO, UCTIONB3YSI
JOKTPHHAJIBHBIC KOHCTPYKIIMH  OOIIECTB
U KoorepariBoB (B cepe mpearnprHuMa-
TEJLCKUX FOPUIMYCCKUX JIHIT), TIpeIyc-
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MaTpUBaeT HEHCUYEPIAEMblil IePeUCHb HX
OpraHU3alMOHHO-TIPABOBBIX (HOPM, OTHOCS
pElIeHHEe TaKOro BOIPOCA K CHELMaIbHbIM
HOPMaTHUBHBIM aKTaM. JIMCIO3UTHUBHOCTD
3aKOHOJIATEILCTBA 3THX CTPAaH KOHTHHEH-
TaJIbHOM IIPABOBOM CHUCTEMBI IPOSBIIACTCS
B NPUMEHCHHUH TAKOTO IpHEMa FOpHINYe-
CKOI TEXHHKH: MPEAIPUHUMATEIIBCKIMA
(KOMMEpUYECKMMH) TPU3HAIOTCS KaK FOpH-
JIMYECKHE JIMIA 32 CBOEH OpraHM3alfoH-
HO-TIpaBOBOH (pOPMOI, Tax 1 3a MpeIMETOM
CBOEH JIeATENIBHOCTH (KOra JesTeIbHOCT
IOPUMYECKOrO JIMIA 32 CBOMM BHJIOM H
00beMOM TpeOyeT JIeNoNnpOr3BOJICTBA, MO-
CTPOCHHOTO KOMMepuecKkuM obpaszom). Ha-
JIMYKE CIICHHAIIBHBIX 3aKOHOB B OT/ICIIBbHBIX
TOCYAapCTBax, ONPENCISAIONINX OpraHu-
3aIIMOHHO-TIPABOBbIC (HOPMBI MIPEIPHHHU-
MaTelbCKUX FOPUANYECKHX JIUL[ YaCTHOTO
TIpaBa, CBUACTENBCTBYET 00 MX HAIpaBIICH-
HOCTH HA PETYIUPOBAHHE CHCTEMBI CyOb-
eKTOB TIPEIIPUHUMATEIILCKOM JICATEIBHO-
CTH, & HE XO3SMCTBEHHOM JICSTEILHOCTH B
1Ie7I0M (KaK 3TO OCYILECTBIECHO B YKpauHe,
YTO TIPUBEJIO K TOHUMAHUIO 3aKOHO/ATeIeM
X03511CTBEHHOT0 KoJleKca YKpauHbl Kak ITy-
OJIMYHOTO HOPMATHBHOTO aKTa).

BoiBogpl. KommnaparuBuctckuii  aHa-
JIM3 3aKOHOJATENIbCTBA 3aPYOSIKHBIX CTPaH
MO3BOJISIET CZEJIaTh BBIBOJ O KOHIICHTY-
QIBHBIX MOJIOKCHHSX, 3aCIy’KHBAFOLINX
JIONIOJIHUTENIbHON UMILIEMEHTALUU B ACH-
CTBYIOIIME HOPMATHBHO-NIPABOBBIC AKTHI
Vipannbl. Cpeain yKa3aHHBIX TTOJO0KCHHUH
ClIelyeT OTMETUTDH CJEAyIoIIHe: MOTpeo-
HOCTb  HCHOJIb30BAaHUSI ~ KOMIUICKCHBIX
KpPUTEpUEB KiIAacCH(UKALMKM TIPeIIIPUHHU-
MaTenbCKUX FOPUANYECKUX JIUI YACTHOTO
IpaBa, YTO MO3BOJMUT BCECTOPOHHE pac-
KPbITb MX HPAaBOBYIO IPUPOLY U YETKO
ONPEJICNIUTh UX MECTO B OOIIel cHcTeme
FOPUIMYECKUX JIHI;, IIeJIeCO00Pa3HOCTh
H3MCHCHHUS KIIaCCH(UKAIIMOHHBIX YPOB-
Hell FOPUIMYECKHX JIMIL TyTeM BHEIPEHUS
B KauecTBE TEPBUYHOTO YpPOBHS pasferne-
HHE FOPUIMYCCKHUX JIMI[ YaCTHOTO IIpaBa
Ha TPEANPHHUMATEIILCKUE U HETpe/IIpH-
HuMarenbckue. CuuTaeM, YTo MIMEHHO Ha
OCHOBE  BBIIICIIPUBEICHHOTO  KPUTEPHs
3¢ PeKTHBHO OYIyT MPUMEHSTHCS Jeraib-
HbI€ KOHCTPYKLMH MIPEIPUHAMATEIbCKHX
IOPUJIMYECKUX JIML, HCHOJb3YIOIINECs B
cTpaHax 3amaaHoi EBpomsl m YkpauHbL.
OuepuuBas nytr AuddepeHInauu npe-
MPUHUMATEIBCKAX — OPUIMYECKHX  JIHII,
HYXXHO yKa3aThb Ha HaJ00HOCTH PaccMo-
TPEHHsI BO3BMOYKHOCTH OTKa3a OT HCUEpPIIbI-
BAFOILICTO MEPEUHs MPEIPUHAMATEIBCKHUX
FOPUJIMYECKHX JIMI[ YacTHOro mpasa B I'K
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VYKpauHbl € MOMOLIBIO TPEILyCMOTPEHUS
NIPU3HAHUSA TPEANPHHUMATEIILCKUMHI TeX
FOPUJIMYECKHX JIUL, KOTOPBIE SBJIAIOTCS Ta-
KOBBIMH B CHJIY IIPEIMETa CBOCH JIeATeIb-
HOCTH.
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" LEGEA SI VIATA

PASPEIINTEJBHBIE AIMUHUCTPATUBHO-
ITPABOBBIE CPE/ICTBA OBECIIEYEHUA
3KOJIOTMYECKOHN BE3OIACHOCTH

Cepreii KAJTYPHH,

aCIUpaHT 3a04HON OpPMBI 00YUEHHS aCIIMPAHTYPbI
Jlonenkoro ropuaunueckoro uHctutyta MB/I Yikpaunst

Summary

The article examines the theoretical and legal aspects of licensing administrative
and legal means of ensuring environmental security problems of practical use permits
in the environmental field. Defines the types of activities in the field of ecology, the
implementation of which in Ukraine provides for special permits. Special attention is paid
to the relevance of the introduction of integrated environmental permitting in Ukraine.
Analyzed the positive experience of the European Union in matters of prevention and
control environmental pollution. The author proposes a number of provisions to improve
the legislation on the regulation of licensing administrative and legal means of ensuring
environmental security.

Key words: means of ensuring environmental safety, environmental permit,
integrated environmental permit.

AHHOTanMsA

B crarpe nccnenyrorcst TeOpeTHIECKUe U PABOBBIE aCTICKTHI Pa3peIINTEeIbHbIX al-
MHHHCTPATUBHO-IIPABOBBIX CPEJICTB 00ECIICUSHHUS IKOIOTMYECKOi 0e30I1acHOCTH, OIpe-
JICIISIFOTCS TIPOOJIEMbI IIPAKTHYECKOTO MCIOJIB30BAHUS PA3PEICHUH B IKOJIOTHYECKON
ctepe. OnpeneneHs! BUAB JEITEIFHOCTH B c(hepe IKOJIOTHH, OCYIIECTBICHNE KOTOPOi
B YKpauHe npenycMaTpyBacT MOJIyuYeHUe ClIeHUalbHbIX pa3perienuii. OTaensHoe BHU-
MaHHE y/EJICHO aKTyaJIbHOCTH BHEAPEHHS KOMIIIEKCHBIX SKOJIOTHYECKHUX Pa3peICHUM B
Vkpanne. [Ipoananu3upoBaH Mo3UTHBHEI onBIT cTpaH EBpomnetickoro Coro3a B BOIpo-
cax KOMIUICKCHOTO MPEIYNPEeKACHNUS U KOHTPOJIS 3arps3HEHUs] OKPY)KAIOIEeH Cpefbl.
ABTOpOM IIpeiaraeTcst psiJi MOJIOKEHUH M0 YCOBEPIICHCTBOBAHUIO 3aKOHOAATENILCTBA
10 BOTIPOCAM PETYIHPOBAHUS PAa3PEUIUTENBHBIX aIMUHICTPATHBHO-TIPABOBBIX CPEIICTB
obecriedeH st SKOJIOTHYECKOi 0€3011acHOCTH.

KuioueBbie cioBa: cpeacrea oOecrieueHHs SKOJIOTHUCCKON 6C3OHaCHOCTI/I, paspe-
IEHUEC, KOMIIEKCHOC 3KOJIOTUYCCKOC pa3pCIICHUC.

AKTya.]'leOCTb TeMbl. Bormpo-
cbl 00ecnedeH sl HKOIOTHUECKON
0e30macHOCTH B YKpaWHe CTaHOBSTCS
TEMOH OOIIEHAIIMOHATBPHOTO 3HAYCHUS, a
MOWCK ONTUMATBHBIX, d(P(HEeKTUBHBIX aj-
MHHHCTPATHBHO-TIPABOBBIX CPEICTB — aK-
TyaJIbHOM 3aj1adell OpraHoB ITyOJIMIHOTO
aJIMMHUCTPUPOBAHUS B 3TOH cepe.
IMockonbKy Tpouece 3KCIUTyaTaluu
HCTOYHUKOB TTOBBIIICHHOH 3KOJIOTMYECKOM
OIIACHOCTH COJCPXKHUT B ceOe MOTEHIHAIIb-
HYIO BEPOSITHOCTh HAHECEHMS 3HAYUTEIIb-
HOro ymiepba, 310 Tpedyer OT rocymap-
CTBa IIPUHATHUS COOTBETCTBYIOIIMX MeEp
[0 perIaMeHTALMU TaKOM JeSTebHOCTH.
VYeranaBnuBas cUCTEMy pa3pelieHui (-
LIEH3Mi1) Ha OCYIIECTBICHHE OSKOJIOTHYe-
CKH OITaCHOW JESTENHFHOCTH, TOCYIaPCTBO
HE TOJBKO BO3JIaraeT Ha CyOBEKTOB OTBET-
CTBEHHOCTb 3a OCYILECTBJICHUE TaKOH Jesi-
TEIbHOCTH, HO U TIPUHUMAET PUCK Ha ceOst:
JIOIyCKast TAKUE OIaCHbIE BUIbI OCBOCHUS
OKpY Kalolel Cpezibl, TOCYAapCTBO OJIHO-
BPEMEHHO MPHU3HAET UX HEOOXOJUMOCTh U

TIOJIE3HOCTD JUIS Pa3BUTHSI OOIIECTBA U JIe-
THTEMHUPYET UX Ha YCIOBHSX MIPUEMIIEMO-
ro pucka. [ocynapcTBo MosrydaeT OT TaKuxX
cyObekToB  (DUCKAJIbHBIC IIOCTYILICHUS,
HarmpuMep: IIaTa 3a JIMIEH3MH, T1aTa 3a
3arpsi3HEHUE, pecypcHble Hanoru, audde-
PEHIIMPOBAHHBIC MOHOPECYPCHBIC PEHTHI 1
T. A. Jlomyckasi TaKyt0 PUCKOBAHHYIO Jesi-
TENBHOCTh, TOCYAAPCTBO OJHOBPEMEHHO
Oeper Ha ceOs 00S3aHHOCTH CO3/1aBaTh U
pa3BUBaTh CHCTEMY KOHTPOIIS, HaJ30pa U
PEryJIUpOBaHUS TAKOM AESTEIBHOCTH, YTO
SIBJIIETCS. HE TOJBKO IIPABOM, HO U 00s-
3aHHOCTBIO, KOTOpasi KOPPECIIOHIUPYET C
a0COMNIOTHBIM KOHCTUTYLHOHHBIM IPABOM
rpaxaaH Ha 3KOJIOIMYECKylo Oe3orac-
HOCTb [1, ¢. 83]. BhIlecka3anHoe BrioyiHe
00yCIIOBITBAET CYIIECTBOBAHME CHUCTEMBI
Pa3peIINTEIbHBIX aJMUHUCTPATHBHO-TIPa-
BOBBIX CPEJIICTB O0CCIICYCHHS IKOJIOTHYe-
CKOH 6€30TacHOCTH.

AHanu3 efCTBYOIIETO 3aKOHOIATE b~
cTBa YKpauHbl CBUJICTEIBCTBYET O IIHPO-
KOM PaCIpPOCTPAHCHUH Pa3peIIUTEIbHOM
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CHCTEMBI, UEpPE3 KOTOPYIO YHNOJIHOMOYEH-
HBIE OpraHbl MCIOIHUTEIBHON BIIACTH
BBIJJAIOT Pa3pelIeHNs] Ha OCYIIECTBICHUE
OIIPE/ICJICHHON JEATEIbHOCTH B JKOJIOIU-
yeckoit cdepe. K coxanenuro, Ha ceros-
HSIIHUN IeHb B HOpMaX 3aKoHa YKPaWHBI
«O6 oxpaHEe OKpY)KAIOIEeH MPHPOTHOM
CpenbDy paspelieHus] He OMNpeesieHBl B
KayecTBe
CPEJICTB, OTHAKO OT/EIBHBIC €ro MOJIOXKe-
HUSI CBUJIETENILCTBYIOT 00 aKTHBHOM HX
NpUMEHEHHN B cdepe obecredeHus 3Ko-
noruyeckoi OesomnacHoctu. Kpome Toro,
Pa3pO3HEHHOCTh U (pparMeHTapHOCTh
HOPM, PEryJlUpyIOIIUX BOMIPOCHI BBLAAUN
paspelieHuii B 3KOIOrHYeCKoil cdepe, He-
TaTUBHO CKA3bIBAIOTCSI HA MPABONPHMEHU-
TenbHOI npakTHke. Bee 910 00ycnapnuBa-
€T aKTyaJIbHOCTh BHIOPAHHOM TEMBI.

Ilesab10 cTaTbU SBISICTCS UCCIICIOBA-
HHE pa3pelieHnii B CHCTeMe aJIMHHUCTpA-
THUBHO-TIPABOBBIX CPEJICTB 00OECIIeUeHHUS
IKOJIOTUUECKON Oe30T1aCHOCTH, COBEPIICH-
CTBOBaHME JEHCTBYIOIIETO 3aKOHOAATEIb-
CTBa, PENIAMEHTHUPYIOILETO YKa3aHHYIO
JIEATENTBHOCTb.

H3noxkenne oCHOBHOTO MarepHaa.
Ha ceronusitinmii fens B Ykpaune B cde-
pe obecrieveHu st KOIOrHIeCcKoit 6e3omac-
HOCTH CYIIECTBYeT HECKOJBKO JECSTKOB
Pa3IMYHOTO POZia Pa3pelINTEIbHBIX U pe-
THCTPAIMOHHBIX JIOKYMEHTOB, Crienuduy-
HOCTH KOTOPBIX 3aBUCHT OT BUJIA JICSITEIb-
HOCTH B cpepe OXpaHbI OKpY’Karomiel cpe-
JI6I ¥ TIPHPOJIOTIONTE30BAHUSL.

PasperunrensbHble JOKYMEHTHI B cepe
obecrieyeHHs1 IKOJIOruyecKoi Oe3onacHo-
CTH CIeyeT OTHECTH K aJMHHUCTPATHB-
HO-TIPaBOBBIM aKTaM Ha OCHOBAaHHUU HX CO-
OTBETCTBHUS NIPU3HAKAM TaKUX aKTOB: OHH
NPEICTABISAIOT CO0OH  yIpaBiIeHYeCcKoe
pelieHre, MpUHATOE B NPaBOBOil (opme,
KOTOpO€ WMeeT IOPUANYECKHE MOCeN-
CTBHSI; PEIICHNE HAa MX BBIJa9y MPHHUMA-
€TCSI OPTaHOM HCIOJIHUTEIILHON BIIACTH B
npeniesiax KOMITeTEHIIUH, YCTAaHOBJICHHOM
3aKOHOJATEIbCTBOM;  Pa3peIINTEIbHBII
JIOKyMEHT — 3TO CPEJICTBO BHEILIHETO BBI-
pakeHHs FOPHIUYECKU BIIACTHOTO BOJe-
U3bSBIEHNS] YMOIHOMOYEHHOIO OpraHa
UCIIOJTHUTEJILHON BIACTH (€ro JJOJDKHOCT-
HOTO JIMIIA); pa3pelIUTeNbHbI JOKYMEHT
MPUHAMAETCS  OPTraHOM  HCIIOJHUTEINb-
HOM BJIAcCTU (JODKHOCTHBIM JIMIIOM) B
OZJHOCTOPOHHEM MOPSAKE; OH 3aKpernIsieT
MPAaBO OCYIIECTBICHUS OIPEICICHHOTO
BUJA XO34HCTBEHHOH AEATCIIBHOCTH; pa3-
PELINTENbHBIA JIOKyMEHT SIBIISIETCS TIOA-
3aKOHHBIM aKTOM; MMEET TOCYIapCTBEH-

AIMHUHUCTPATHUBHO-TIPABOBBIX

HO-BJIACTHBII XapakTep; HNPUHUMACTCS C
COOJIIOZICHNEM  YCTaHOBJICHHBIX 3aKOHO-
JIATeIbCTBOM TMPaBUI (TIPOLIEAYP); MOXKET
OBITh 00)KAIOBAaH B YCTAHOBICHHOM 3aKO-
HOAATENBCTBOM TOpsake [2, c. 340-346].
B ropunudeckoil smreparype BblAe-
JSIFOT TaKUE TPYIIBl Pa3peIINTEeNbHBIX
JIOKyMEHTOB B c(epe obecnedeHnst dKo-
JIOTHYECKOW Oe301MacHOCTH: pa3penIeHust
Kak oQHIHaIbHBIE aKTbI, ONpe/ICIICHHbIC
JIEHCTBYIOIINM 3aKOHOIATENILCTBOM pa3-
pELICHUAMU; ITOKYMEHTBI Pa3peIinTellb-
HOI'0 XapakTepa Kak o(pHIHaIbHbIC AKThI,
KOTOpBIE OMpeJIeNIeHbI JICHCTBYIOIUM 3a-
KOHOJaTEeIbCTBOM KaK 3aKJIIOYEHUs, CO-
[VIaCOBAHUS, JIMMUTBI U T. IL.; JIMLECH3UH;
cepTU(HKAT IKOJOTUYECKOTO ayIuTopa
[3, c. 13; 4]. Ha mam B3miia, uHTEpec-
HOM sBnserca nosuuus W.JL Paguxa o
TOM, YTO HENB3S HPU3HATH JIOCTATOTHO
ONITUMAJIBHBIM Pa3peIInTeNBHBIA CII0Cc00,
KOTOPBIH COTIAaCHO JEHCTBYIOIIEMY 3aKO-
HOJIaTEJIbCTBY MPOSIBISIETCS] B Pa3IMIHBIX
NpaBoBbIX (POPMax, UIMEHHO MO3TOMY MM
000CHOBBIBAaeTCS HEOOXOAUMOCTb  yHU-
¢uKaMu npaBoBOrO OQopMIEHHS pas-
peumTensHoro crnocoba, Hauboee Mmpu-
emsieMoil  YHU(HUUIUPOBaHHOK  (opMmoit
OH TIPU3HAET JIMLEH3UIO JUIs BCEX BHUJIOB
JIMLEH3UOHHOW JIesITeNIbHOCTH B cdepe
skonoruu [5, ¢. 166]. Crnemxyer OTMETHUTH,
YTO U B POCCUICKOH IIPaBOBOW TOKTPUHE
JUIEH3Us] TPU3HAETCSl TIaBHBIM paspe-
HINTEIFHBIM JTIOKYMEHTOM B cdepe obe-
CIIEYEHUSI IKOJIOTHUECKOH O€30TTacHOCTH.
Hecmorps Ha 1o, uto B 2014 1. KONM-
YECTBO JIOKYMEHTOB Pa3pelInTeIbHOIO Xa-
pakTepa B cepe odecrieueHus SKoIorude-
CKoif Ge30macHOCTH ObLIO COKparlieHo [6],
paspeleHHss OCTAITCSl CaMOH MHOTOYHC-
JICHHOW TPYNIOH JOKYMEHTOB pa3peliu-
TEJILHOTO XapaKTepa B yKa3aHHOH cdepe.
B yuebunke «Okomormdyeckoe IMpaBo
VYkpaunbsr»y mon penakimen 1H0.C. Illem-
OIy4eHKO  OTMEYaeTcCs:  JeHCTBYyIOIee
9KOJIOTMYECKOE 3aKOHOZATEIbCTBO YACTO
NpUMEHSIET Takoe MOHITHE, KaK paspe-
[ICHHE Ha CIICLHAIbHOE HCIOJIb30BaHUE
npuponHbIX pecypcos. CoracHo 1. 3 Ilo-
JIOXKEHHUS O MOPAAKE BbLIAYM Pa3pelIeHUH
Ha CIICLHAIbHOE MCIIONB30BAHUE MIPUPO/I-
HBIX PECYPCOB, YTBEPIKIICHHOTO I0OCTAHOB-
neHneM KaOunera MuHucTpoB YKpauHsl
or 10 asrycra 1992 r, paspemenue Ha
CHEIMATFHOE NCTIOIb30BaHUE MPUPOTHBIX
peCypcoB — 3TO O(UIMABHBINA JTOKYMEHT,
YAOCTOBEPSIIOIMNA TPAaBO MPEINPHATHIA,
YUpeKICHUH, OpraHu3aliid, TpakIaH Ha
WCIIOJTb30BaHNE KOHKPETHBIX IPUPOIHBIX
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pecypcoB B Ipefienax yTBEPXKICHHBIX JIH-
MHUTOB [7, c. 254].

Tak, Ha CErogHAIIHUNA ACHb NEUCTBY-
IOIIMM 3aKOHOZIAaTENIbCTBOM YCTaHOBJICHA
00513aHHOCTh TIPEIOCTABJICHHS Pa3peLIn-
TEJIbHBIX JOKYMEHTOB OTHOCUTEIIBHO TaKUX
BHJIOB XO3IUCTBEHHOMN JIESITEIBHOCTH, OCY-
IIECTBICHUE KOTOPBIX MOKET NPUYHHHUTH
BpeJ] SKOJIOTHH: IIPOBEZICHHE 00e33apaKu-
BaHWS TIOAKAPAHTHHHBIX MaTepUajioB U
00BEKTOB, MepeMeIIaeMbIX depe3 rocyiap-
CTBEHHYIO TPaHUIly U KapaHTUHHbIC 30HBI;
PO3HUYHAs TOPTOBIIS HECTULMAAMH U arpo-
XHMHUKaTaMu; cOOp, 3aroToBKa OT/IEIbHBIX
BHUJIOB OTXOJIOB KaK BTOPUYHOIO ChIPbS (CO-
IJIACHO TEPEYHSIM, KOTOPBIC OIPEACIISIOTCS
Kabunerom MuHnCTpOB YKpanHsl); onepa-
uud B cdepe 0OpalleHust C ONacHbIMH OT-
XOZlaMH; JT00bIYa JIPArOLECHHBIX METaJlIoB
W JParoleHHbIX KaMHEH, IparoreHHbIX
KaMHeW OpraHOTeHHOTO 0oOpa30BaHMs, IT0-
JyAparoleHHbIX KaMHEH; IPON3BOICTBO
JIParolieHHBIX METAUIOB M JParoleHHbIX
KaMHeH, M3rOTOBJICHHUS M3JEIUH U3 HUX U
TOJTYAPAroLieHHbIX KaMHeH, cOop, nepBuy-
Hasi 00paboTKa OTXO/IOB ¥ JIOMa JParoleH-
HBIX METAaUIOB M JPAroLeHHBIX KaMHeil;
LEHTPAJIM30BAHHOE  BOJIOCHAOXKEHHE U
BOJIOOTBOJI; CTPOMTEIIbHAS JICATEIIBHOCTD;
MIPOEKTUPOBAHNE, CTPOUTENHCTBO HOBBIX
W PEKOHCTPYKIUSI CYIIECTBYIOIIIX MEIHO-
PaTUBHBIX CHCTEM W OTACNBHBIX OOBEKTOB
HHKEHEePHOH HH(PACTPYKTYpPhI; TPOM3BOI-
CTBO 0C000 OTMAaCHBIX XUMHUYECKIX BEIIECTB
(comTacHO MepevHro, KOTOPBI OTpeesieT-
cst Kabunerom MunncTpoB YKpauHel), nesi-
TEJIbHOCT, CBA3aHHAs! C IPOU3BOCTBOM aB-
TOMOOWJIEH 1 aBTOOYCOB; TPAHCIIOPTHPOBKA
HedTH, He(TENPOLYKTOB MAarucTpaibHBIM
TpyOOIIPOBOIOM, TPAHCIIOPTUPOBKA IPH-
pomHoro u HeTIHOTO Ta3a TPyOOoIpoOBOIa-
MH U €r0 pacrpesiefieHHe, TOCTaBKU IpH-
POHOTO ra3a Mo PeryIrpyeMOMY 1 Hepery-
JmpyemMomy Taprdy, XpaHeHHE PUPOTHOTO
raza B o0beMax, MPEeBbIIIAIONIIX YPOBEHb,
YCTaHABIMBACMBII JIMIIEH3MOHHBIMH yCIIO-
BUSIMU; TIPEIOCTABIIEHHE YCIIYT 110 ITepEeBO3-
K€ TIACCAKUPOB U TPY30B JKEIE3HOLOPOXK-
HBIM TPAHCIIOPTOM; IIPEAOCTABICHUE YCITyT
10 MEPEeBO3KE MacCAXUPOB U IPY30B BO3-
JYLIHBIM TPAHCIIOPTOM, BBINOJHEHHE aBH-
ALMOHHO-XMMHUYECKHX PaldoT; MpPeaoCcTaB-
JICHUE YCIyr IO TIEPEBO3KE I1ACCAXKUPOB
U TPY30B aBTOMOOMJIBHBIM TPAHCIOPTOM
O0IIEero MONB30BAHMS; MPETOCTABICHUE
YCIIyT TIO TIEPEeBO3KE MACCAKUPOB U TPY30B
PEYHBIM, MOPCKUM TPAHCTIOPTOM; JICSITeNb-
HOCTb, CBSI3aHHAsI C IPOMBIIUICHHBIM BBI-
JIOBOM PBIOBI; TIONCK (pa3BelKa) IMONe3HbIX
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HCKOIaeMbIX; BBIIOJIHEHHE Tororpado-reo-
JIe3MYECKNX U KapTorpaguueckux padoT;
MIPOM3BO/ICTBA, XPAHEHHS, TPAHCIIOPTHPOB-
KU, MCTIOJIb30BAHMS, 3aXOPOHEHHUS], YHUUTO-
JKEHUS M YTWIN3ALMH STOBUTBIX BEIECTB,
B TOM YHCIE MPOIYKTOB OHOTEXHOJIOIUMH
U JIPYyruX OUOJOTHYECKUX OOBEKTOB; JEs-
TeJIHOCTh B c(epe HCIIONB30BaHMS SIep-
HOU sHepruu [4].

CremyeT OTMETHUTB, YTO JIeITeIIbHOCTh
10 BBIJIa4Y€ pa3penieHuid B SKOJIOTHIECKOI
chepe peraMeHTHPYEeTCsl HpeuMyllie-
CTBEHHO MHOTOYHCIICHHBIMU I10/13aKOH-
HBIMH HOPMATHBHO-TIPABOBBIMH  aKTaMH
BEJIOMCTBEHHOTO Xapakrepa. EjuHCTBeH-
HBIM 3aKOHOJATEIbHbIM aKTOM, HOPMBI
KOTOPOTO OIpEJENIA0T NPaBOBbIE U Opra-
HH3AIIMOHHBIE OCHOBBI (DYHKI[OHHPOBA-
HHSl Pa3peLINTENIbHON CUCTeMBbl B cdepe
XO3SIICTBEHHOH AEATEIBHOCTH U yCTaHaB-
JIUBAIOT TIOPSIIOK JIESTENFHOCTH paspe-
[IMTEIBHBIX OPraHOB, YIIOJHOMOYEHHBIX
BBIJIaBaTh JOKYMEHTHI pa3pelInTeIbHOTO
XapakTepa, M TOCYIapCTBEHHBIX aJMU-
HHUCTPATOPOB, SBISAETCA 3aKOH YKpauHbI
«O paspenuTensHOH cucteMe B cdepe Xo-
3SUCTBEHHOM nesiTenbHOCTHY [8]. OnHako
€ro HOPMBI SIBJISIFOTCSI HE IOCTAaTOYHO a/1all-
THPOBAHHBIMU K CHCTEME BBIIA4YU MPUPO-
JOOXpaHHBIX paspemenuil. Kpome Toro,
aHaNM3 ACHCTBYIONIETO 3aKOHOIATEIBCTBA
MOKa3aJl, 9T0 B YKpaWHe pa3penInTeabHas
JeATeTIbHOCTh B chepe oOecredeHns 3Ko-
JIOTHYECKOH Oe30I1acHOCTH OCHOBBIBACTCS
Ha TPUHIMIAX MTOOOBEKTOBOTO MOIXO/A.
[pennpuHumMarenn JODKHBI  TOJy4arh
HECKOJIBKO pa3pelleHuil Ha BbIOPOCHI 3a-
IPSIBHSIOIINX BEIECTB B aTMOCQEpHbIH
BO3IyX, 3200p BOZIbI U3 BOAHBIX OOBEKTOB
u cOpOC 3arpsA3HAIOIIMX BELIECTB B BOJE,
a TaKXke Ha pasMelleHHe u oOpazoBaHHe
OTXOJIOB.

HccnenoBanusmu, KOTOpBIE MTPOBOH-
JIUCH TI0 BOIIPOCAM YPETYIHPOBAHUS pa3-
peUIHTEeNTHHON EATETHHOCTH B DKOJIOTHYE-
CKOI1 cepe, OBUIO YCTAHOBIICHO, UTO:

— 3aKOHOJIATEIbCTBO YKPanHEI B chepe
Pa3peInTeIbHON e TeIbHOCTH SBIACTCS
(parMeHTHPOBAHHBIM U CJIOXKHBIM JUIsl [O-
HUMaHWs;

— TpeOOBaHUS K MOIYYESHHIO YKOJIOTH-
YECKHX pa3pelleHHil He MPONOPIHUOHAb-
HBI BIMSIHHIO OOBEKTOB HAa OKPYKAIOLIYIO
cpeny;

— CHCTEMa BBIAAUH MIPUPOTOOXPAHHBIX
paspelieHnii He yYUTHIBaeT olInee BIHs-
HHUE 00BEKTOB Ha OKPY>KAIOLIYIO CPELy;

— DKOJIOTHYECKHE pa3penieHust 0ObId-
HO OrPaHWYMBAIOTCS  yCTaHOBJICHHEM

IPEJIeIbHOTO  YPOBHSL BBIOPOCOB 3arpsi3-
HSIOIIMX BEIIECTB M HE COZEeprKaT MOJIo-
KEHUH OTHOCHUTENBHO PalOHAIBLHOIO
UCIIOJIL30BAHUS DHEPIHH, CHIPbSi U BOJbI,
TOTOBHOCTH K YPE3BBbIYAHBIM CUTYAIHSM,
BBIBOJIA M3 IKCILTyaTallud, OTUYETHOCTH U
OTIOBEIICHMST 00 aBapHHUHBIX CUTYaIUsAX U
np. [9, c. 12; 10, c. 8].

VYuuteiBasi  BEINIECKa3aHHOE,  CUH-
TaeM, YTO OCOOCHHO aKTyalbHBIM B ycC-
JIOBUSIX TapMOHHW3AlMM  HAIMOHAJIBLHOTO
MPUPOJIOOXPAHHOTO  3aKOHOJATEJIbCTBA
K 3axoHozarenbcTBY EBpormeiickoro Co-
10332 OTHOCHUTENBHO KOMIUIEKCHOTO Ipef-
YIPEKJICHHUS U KOHTPOJIA 32 3arpsA3HEHHEM
OKpYIKAIOIIEH Cpe/ibl SIBJISAETCS BOIPOC pe-
(OpMUPOBaHUS CYIIECTBYIOIICH CHCTEMBI
MIPUPOAOOXPAHHBIX PA3PEHICHUN ITyTeM
BHEJIPCHUST KOMIUICKCHBIX HKOJIOTHUECKHUX
paspeleHuii 11 IPUPOIOTIONb30BaTelIeH,
OCYIIECTBIISIIOINX JKOJOTHYECKH Omac-
HYIO JESTEeIbHOCTb, 0Oa3upyIONIyrocs Ha
pexkomenpatmsax Jupexrussl 2008/1/EC
0 KOMIUIEKCHOM IPEJOTBPAIIEHUH U KOH-
TpOJIe 3arpsA3HEHMs, KOTopas ONpeaesseT
OCHOBBI KOHTPOJIISL 3arpsi3HEHUs MPUPOJI-
HOHM cpeibl KPYMHBIMH IPOMBIIIICHHbI-
MU TIPEAIPUATUSIMH OCHOBHBIX OTpaciei
sKkoHOMUKH cTpaH Epomnetickoro Coroza.
Taroke HEOOXOIMMO YIPOCTUTH CHCTEMY
PETYIHPOBaHUS ISl TIPEANIPUSITHH, TpH-
HOCSIIMX HE3HAUMTEIbHOE 3arpsi3HEHUE
OKpY’KaroIe Cpezibl, TeM CaMbIM CHU3UB
HArpys3Ky U, COOTBETCTBEHHO, 3aTpaThl Ha
TIOJITOTOBKY, COIVIACOBAaHME M PaccMOTpe-
HHE COOTBETCTBYIOLIEH JOKYMEHTALNH.

[lonuepkHemM, 4YTO B COBPEMEHHOM
JUTEpaType Hapsiy € TEPMHUHOM «KOM-
IUIEKCHOE HKOJIOTHYECKOE pa3pelieHHe
NPUMEHSIOTCS KaK CUHOHMMUYHbIE TaKUE
MOHATHS, KaK «MHTErPHUPOBAHHOE JKOJIO-
rudeckoe paspemreHue» [9], «xoMmexc-
HO€ IIPUPOLOOXPAHHOE  Pa3pEIICHHUE
[10; 11], omHako Bce OHM 00O3HAYAIOT €ITH-
HYIO CHCTEMY, KOTOpast 3aKJIF0YaeTCs B TOM,
YTO BBIOPOCHI 3arpsI3HSIONINX BEIIECTB
B arMoc(epHbId BO3IyX, BOAY (BKIIOUAst
cOpOCHI CTOYHBIX BOJ B KaHAJIM3ALMIO) U
TIOYBY, @ TAKXKE PsiJ| IPYTUX BO3ACHCTBUI
Ha OKPYKAIOILyI0 cpeay (MCHOJIb30BaHUE
SHEPTUH, BOJbI M CHIPbS) JOJDKHBI OLICHHU-
BaThCsl BMECTE, HA OCHOBAHUM 4Y€ro paspa-
0aThIBATHCSl COOTBETCTBYIOIINE KOMILIEKC-
HBIE YKOJIOTUUECKHE Pa3peIIeHHs.

[lonsiTHe KOMIUIEKCHOTO 3KOJIOTHYE-
CKOTO pa3pelIeHns] Ha CETOAHSIIHIN IeHb
B JICHCTBYIOIIEM 3aKOHOZIATEIbCTBE HE Jla-
eTcsl, OJIHAKO OHO 3aKPEIICHO B psijic HOp-
MaTHBHO-TIPABOBBIX aKTOB JIPYTHX CTPaH.

" LEGEA SI VIATA

Tak, B DOxonoruueckoM Kkojekce Pecry-
Omuku Kasaxcran oTMedaercs, 4To KOM-
IUIEKCHOE HKOJIOTMYECKOEe pa3pelieHne —
9TO EIMHCTBEHHBIH JIOKYMEHT, yIOCTOBE-
PSIOIIMKA  TIPaBO  TPHUPOIOIIONB30BATEIIS
OCYIIECTBISITH SMHCCUH B OKPY)KAFOLIYIO
Cpelly B YCJIOBHUSIX BHEIPCHHUS HAMIyd-
IIMX JAOCTYITHBIX TEXHOJIOTHI M COOIrOIe-
HHSl TEXHUYECKUX Y/CIbHBIX HOPMATHBOB
IMHUCCHH, YCTAHOBJICHHBIX SKOJIOTHUECKUM
3aKoHozarenscTBoM PecrryOnuku  Kazax-
cran [12]. B 3akone Poccwuiickoii deme-
pamuu «O06 oxpaHe OKpYy’Karolel cpeabh»
OTMEYAETCs, YTO KOMIUIEKCHOE 3KOJIO-
THYECKOE pa3pelieHHe — 3TO JIOKYMEHT,
KOTOPBI  BBIJACTCSl  YIIOJIHOMOYCHHBIM
(henepabHBIM OPraHOM HCIIOIHHUTEIEHON
BJIACTH FOPUIMYECKOMY JIUILY WIIM MHIBHU-
JyaJbHOMY HPEANPHHIMATEIIO, OCYIIECT-
BITIOIINM XO3SHCTBEHHYIO W (WJIN) UHYIO
JIEATEIBHOCTh Ha 0OBEKTE, OKa3bIBAOLIIEM
HETaTUBHOC BO3JCHCTBHE HA OKPYXKako-
IIyI0 Cpely, U CONCPXKHUT 00s3aTeIbHbIC
JUISL BBITIOJHEHHUs TpeOOBaHUA B 00J1acTH
oxpaHbl okpyxatomiei cpenst [13]. Ipu-
3HaBas ONPECNICHHYIO IIEHHOCTh JIaHHO-
TO OIpEJENeHUs, OTMETHM, YTO OHO He
JIMIICHO HEJIOCTATKOB, MOCKOJbKY M3 €ro
CONIEP)KAHHMST MOXKHO YTBEP)XKIaTh, 4YTO
KOMILUIEKCHOE 9KOJIOTHYECKOE pa3pelieHue
HPEIOCTABIISACTCS. BCeM 0€3 HCKIIOUCHHS
TPENPUITHIM, KOTOPbIE MOTYT HaHECTH
Bpell OKpyXKarolleil cpeze, OIHAKO, Kak
W3BECTHO, TAaKMEC Pa3pCIICHUS BbIIAKOTCS
CIENUATBHO  OMPE/CICHHBIM  IPE/IIPH-
ATHAM, KOTOPbIE HAHOCAT HauOOINbIINIA
BpeJl OKpy>Karole cpene. B npunoxennn
I dupexruser Ne 2008/1/EC EBporeiicko-
ro [lapnamenrta u CoBera 0 KOMILJIEKCHOM
NPEOTBPAICHHN M KOHTPOJIE 3arpsi3He-
HHI yCTaHOBJICHBI CIICYOIINE BUIBI TIPO-
MBIIUICHHOW JAESTENBHOCTH, HAa KOTOpbIC
pacmpoCTpaHsIeTCs BbIJadya KOMILUICKCHBIX
Ppa3peLLIeHHIA:

— MPENpPUSITHS SHEPreTUIECKOi Mpo-
MBIIUICHHOCTH;

— TIPOM3BOZICTBO ¥ 00pabOTKa METAIIOB;

— NpeAnpuATHs AoObIBaroLIei Ipo-
MBIIUICHHOCTH;

— XUMHUYECKHE TPEATPHATHS;

— 00palleHHs ¢ OTXOAMH;

— npyrue (Le/UToI03Hast IPOMBIIIICH-
HOCTb, OyMa)kHasi IIPOMBIIIUICHHOCTb, TEK-
CTUJIbHASI IPOMBIIIICHHOCTh, KOYKEBEHHOE
JIeJ10, TIMILEBAst TPOMBIILIIICHHOCTb, CKOTO-
0OiiHM, CBHHOBOJICTBO M MTHIICBOJCTBO,
MOBEPXHOCTHAsT 00pabOTKa C TOMOIIBIO
OpPraHMYeCKHX PACTBOPUTENCH M T. II.)
[14]. Kak BuauM, 5TO B OCHOBHOM KpYII-



L

HbIC HPOMBIIUICHHbIE NPEANPHATHS, KO-
TOpBIE XapaKTEPU3YIOTCS  CIIELYIOIIMUI
KPUTEPHUAMH: BBICOKAs! TPOU3BOJCTBEHHAS
MOIIIHOCTb; 3HAYUTEJIBHOE HEraTHBHOE
BIIUsIHHE OO0Jiee YeM Ha OIMH KOMIIOHEHT
IIPUPOIHOMU CPEIbl; PUCK aBAPUI, KOTOPbIE
MOTYT HaHECTH 3HAYUTEIBHBINA Bpe] Mpu-
ponHOit cpene; 0O6pa3oBaHNEe BPEAHBIX OT-
XOJIOB B OOJBIINX 00BEMaXx.

MsI cunTaeM, YTO BHEIPEHHE EJIFHO-
TO KOMIDIEKCHOTO JKOJIOTHYECKOTO pa3-
pCILIeHUsT CTaHeT NEeHCTBEHHBIM aJMHMHHU-
CTPATUBHO-IIPABOBBIM ~ CPEJICTBOM  00e-
CIIEYECHHSI IKOJOTHYECKOH 0e30MacHOCTH
U OIpEIENeHHBIM 00pa3oM yNopsa0uuT
CIIMLIKOM ~ CIIOKHYIO  Pa3pelIuTeNbHYI0
nporenypy B YKpauHe Jis KpyIHBIX [Ipe/-
NPUSITUH, KOTOPBIE OCYIIECTBISIIOT Jesi-
TEJIBHOCTB, KOTOPAsi MOJKET HAHECTH YPOH
Cpa3y HECKOJIBKMM OOBEKTaM SKOJIOTHde-
CKOH cepbl, M PUOIN3UT 3aKOHOAATEIb-
HBIE HOPMBI K TpeOoBanusiM EBporreiicko-
ro Coro3a o 0XpaHe OKpy Karolei cpesbl.
Wrak, nepen cTpaHOH BcTaeT BOIPOC B
MOCTPOCHUU HAIIMOHAJILHON CHCTEMBbI BbI-
JTa4¥ KOMIUIEKCHBIX SKOJIOTHYECKHX pa3pe-
IICHUH ¥ Pa3pabOTKH COOTBETCTBYIOLIEIO
HOPMAaTHBHO-IIPABOBOTO obecrieyeHus
JTOH AEATEILHOCTH.

CrnemyeT OTMETUTb, YTO B HEKOTOPBIX
cTpaHax, Hanpumep B llIBenuu, neicrey-
€T OfHAa CHCTeMa BBIIAYM KOMIUIEKCHBIX
MIPUPOTOOXPAHHBIX pa3perIeHui I BCeX
BUJIOB TIPOMBIIUICHHON JIESTEIFHOCTH,
TpeOyIoMUX MOIyYeHHUs MPUPOTO0OXPaH-
HOTO paspeleHus. B psae npyrux crpa,
Hanpumep B Ilombiue, Dcronun, bonra-
pun, Yemckoii PecryOnuke, BenukoOpu-
TaHUM, €CTh, KAK MUHUMYM, J[BE CHCTEMbI
BBIJIAYM pPa3peLICHMIl: CHUCTeMa BbIIAuM
KOMIUIEKCHBIX pa3pelieHui 1 pa3perieHnit
[0 OTAETBHBIM cpefaMu. B »Tux crpanax
3aKOHOMIATENILCTBO PA3ZICNIsieT KaTerOpUIo
YCTAaHOBOK  (0OBEKTOB), PETYIHPYEMBIX
KOMIDIEKCHBIMH TIPHUPOTOOXPAaHHBIMH Pa3-
pELICHUSMH, U APYTHe BHIBI NEATEIBHO-
CTH, KOTOPBIE PErylUpYIOTCS CYIIECTBY-
IOIMMH Pa3peIleHUsAMH Ha CIIeLHaIbHOe
BOJIONIOJIb30BAHHE, BBIOPOCHI  3arpsi3Hs-
IOIMX BEIIECTB B aTMOC(EPHBIH BO3ILyX
u obpamenue ¢ orxogamu. OIBIT HOBBIX
crpan-uieHoB EC, Takux kak Yemickas Pe-
cnyonuka, CrnoBakust, [Tonbina, Dctonus,
MOKa3bIBAET, YTO B OTPaHUYIECHHbIE CPOKH,
OTBEJICHHBIC UM Ha aJalTaIfIio W BHEIpe-
HHUE MPUPOTOOXPAHHOTO 3aKOHOAATEINb-
crBa EC, nanbonee mpocTbIM peleHHeM
Obl1a pa3paboTKa HOBOTO CHELMAIBHOIO
3aKOHa M CO3/JaHNe CHCTEMBI KOMIUIEKCHO-

IO NPENOTBPAILEHUS] U KOHTPOJS 3arpsis-
HEHUs TIPUPOIHON Cpelbl B JIOMOJIHEHHUE
K YK€ CYIIECTBYIOIIUM TaK Ha3bIBAEMBIX
cpenoBbiM paszpertenusim [15, c. 19]. Tlo
HallleMy MHEHHIO, AJIs1 YKpauHbI LIeJIeco-
00pa3HO HCHOJBb30BaTh OINBIT CO3MAHHS
JIByX CHCTEM BBIZAYM Pa3pelIeHUil, B KO-
TOPOH KOMITIEKCHOE HKOJIOTHUECKOE Pa3-
pelieHre JOJDKHO TIPEIOCTABISTECS TI0
NPUHLUITY «EIUHOTO OKHAY, IS Yero He-
00XOMMO OTPEIETUTH OpTaH MyOINIHOTO
aJIMUHUCTPUPOBAHHUS, YHNOIHOMOYEHHBIH
Ha BbIJIaqy TaKOI'0 pojia pa3peleHuii. AHa-
JM3 OmbITA 3apyOeKHBIX CTpaH IOKa3all,
YTO KOMIUIEKCHBIE Pa3peleHusl BbIIAIOTCs
OfHUM (heiepabHBIM OpPraHOM, Kak Ipa-
BUJIO, B HEOOJIBIIMX CTpPaHAX, TaKUX Kak
Xopsarus u bonrapust. B Gonee KpymHbIx
CTpaHaxX WM CTpaHaX, B KOTOPBIX IICH-
TpaJIbHbII Pa3peLIUTEIIbHBI OPraH UMEET
pEeTHOHAIBHEBIE OTIENCHNUS], KOMIUICKCHBIE
paspenieHus, Kak MpaBHiIo, BEIIAIOTCS Ha
PETHOHAILHOM ¥ PeXe Ha HAIMOHAJIBHOM
WIIM MECTHOM ypoBHe. Tak, Hampumep, B
Yermickoii PecriyOinrke KOMILIEKCHBIE 3KO-
JIOTUYECKHE pPa3pelIeHNs] BBIJAIOTCSA de-
TBIPHA/IIATHIO PETMOHAIILHBIMU OpPraHaMHy,
B Jlanuu — rpadcrBamMu (peruoHaIbHBIME
opranamu Bnactu), B [lombiie — BoeBo-
ctBamu U ye3gamu [15, c. 19]. Uro kaca-
eTcss YKpaumHbl, TO, YUWTHIBas €€ aaMu-
HHUCTPaTUBHO-TEPPUTOPHATIBHOE  yCTPOH-
CTBO, II€T€CO00Pa3HO OpPraHW30BaTh BBHI-
ady TaKUX pa3penieHuid Ha 00JIacTHOM
YpOBHE.

BeiBogsl. VunThIBasl BBIIECKA3aHHOE,
C LEIbI0 TapMOHM3AIMU HALMOHAIBHOIO
MPUPOFOOXPAHHOTO 3aKOHOJATENBbCTBA K
3akoHomarenscTBy EBpomneiickoro Coroza
OTHOCHUTEIIBHO KOMIIJIEKCHOTO PETyIPEK-
JICHUSI ¥ KOHTPOJISI 3arpsI3HEHUSI OKPYKato-
meit cpenbl 1enecoo0pa3sHo MPUHSTE P
MIEPBOOYCPETHBIX Mep:

1) npasogvix:

— BHECTH U3MEHEHHUS B JACHCTBYIOLIMN
3akoH YkpanHbl «O0 oxpaHe OKpy)Karo-
mieit mpupoaHON cpenbl» U 3aKoH YKpau-
Hbl «O paspermTenbHoii cucrteme B cepe
XO3SICTBEHHON AEATENBHOCTIY O MPU3HA-
HUM KOMIUIEKCHOTO SKOJIOTMYECKOro pas-
pelLICHUs B KauecTBE CPEe/CTBa obecrede-
HMS1 DKOJIOTMYECKOM 0€3011acHOCTH;

— pa3zpaborarb u npuHATh [TonoxeHne
0 KOMIIJIEKCHOM 9KOJIOTMYECKOM pa3periie-
HHH, KOTOPOE OIPENIEIIUT MPABOBBIC U Op-
TaHW3aIMOHHBIE OCHOBBI OCYIIECTBIICHHUS
pa3penInTeNbHON IeITeTbHOCTH OTHOCH-
TEJIBHO BBIAAUM KOMIUICKCHBIX JKOJIOTH-
YECKHX pa3penieHuid, CHCTeMy KOHTPOIIS
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3a COOJIIO/ICHUEM YCIIOBUII KOMIUIEKCHOTO
9KOJIOTMYECKOTO Pa3pelIeHNs] U COOTBET-
CTBYIOLIYIO CHCTEMY CaHKIIMI 3a HapyIe-
HHE HKOJIOTMYECKOrO 3aKOHOATEIbCTBA B
91Ol Cchepe;

2) opeanuzayuoHHbIx:

— chopMHUpPOBAThH MEPEYCHb OOBEKTOB,
JIeATeTIbHOCTh KOTOPBIX MPETyCMaTpUBaeT
MOJTyYeHNE KOMITIEKCHOTO IKOJIOTHYECKO-
TO pa3perIeHHs;

— ONpEJeTHUTh €INHBIA OpraH BBIAYH
KOMIUICKCHBIX HKOJIOTMYECKUX pa3pelie-
HHIA,

— OCYIIECTBUTH TOATOTOBKY (Tepe-
TIOJITOTOBKY) KaJJpOB OPraHOB ITyOIMYHOTO
aIMUHUCTPUPOBAHHUS, OCBEIAOMIICHHBIX B
BOIPOCAX BbIJIa4M KOMIUICKCHBIX KOJIOTH-
YECKUX pa3peLICHUI;

— paszpaboTarb HEOOXOIMMBIC METO-
JYECKNe JOKyMEHTHI KaK ISl OpTaHOB,
YIIOTHOMOYEHHBIX ~ OCYIIECTBIATH  Pa3-
PELINTENBHYIO JEATeIbHOCTh, TaK M JUIS
MPEANPUSTHR, JEATeIbHOCTh  KOTOPBIX
IpelyCMaTpUBaeT MOIyYeHHE KOMILICKC-
HBIX 9KOJIOTMYECKHUX Pa3peIICHUM.

IMonpITOXKMBAs, OTMETHM, 4YTO BHE-
JpEHHE KOMIUICKCHBIX — 9KOJOTHYECKHX
paspelieHuil B YKpauHe IMO3BOJIUT YCO-
BEpILECHCTBOBATh PETYIUPOBAHME U KOH-
TPOJIb IPOU3BOJCTBEHHBIX IPOIECCOB IS
oOecriedeHnsT BBICOKOTO YPOBHSI 3aIUTHI
OKpY>Karolei cpepl.

Cnucox MCMOJb30BAHHON JuTepa-
TypbI:

1. ®pomoB M.M. IlpaBoBi 3acamu
JIEH3YBAaHHS EKOJIOTIYHO —HeOe3MeyHHux
BujiB AisutbHOCTI / M.M. ®ponos // BichHuk
XMENbHUIBKOTO 1HCTUTYTY PEriOHaIbHOrO
ynpasiiHHa Ta npasa. — 2002, — Ne 1. —
C. 81-83.

2. AqvmHncTpatuBHOe mpaso Pocenn :
[kypc mexmmit] / [K.C. Benbsckuit u mp.] ;
ozt pen. H.YO. Xamanesoit. — M. : Ben6wn ;
Ipocnekt, 2008. — 704 c.

3. Pomansk M.M. AnmiHicTparuBHO-
MPaBOBi 3acajgyl JIO3BUIBHOI ISUIBHOCTI y
cepi 3a0e31eueHHsT eKOJIOTTYHOT Oe3MeKH :
aBToped. JIHC. ... KaHJ. IOpHU/. HayK : CIIell.
12.00.07 «AaMiHicTpaTHBHE MPaBo i HPoO-
nec; (iHaHcoBe MpaBo; iH(opMariiiHe mpa-
Bo» / M.M. Pomansik. — Ipmins, 2010. — 18 c.

4. Jxadpaposa O.B. Jlo3BinbHa
HoisutbHICTE y  cdepl  3a0e3medyeHHs
eKOJIOTIYHOI Oe3meKyu: TMpaBoBi (GopMu Ta
ix Bum / O.B. [xacdaposa // ITpaso i 6e3-
nieka. — 2010. — Ne 5. — [DnekTpoHHBIH pe-
cypc]. — Pexxum nocrtyna : http:/pb.univd.



M FEBRUARIE 2015

edu.ua/?action=publications&pub
article=274827&pub_id=270788&pub_
name=pravo_i_bezpeka&year=2010.

5. Pamuk W.JI. TIpaBoBble mpoGiembl
9KOJIOTUYECKOTO JINLEH3UPOBAHNUS © JIUCC. ...
KagA. ropua. Hayk : cren. 12.00.06 /
WL Pamuk. — X., 2001. — 178 c.

6. Ilpo BHeCeHHS 3MiH O AESIKHX 3a-
KOHOJIABUMX AaKTIB YKpaiHH OO CKOpO-
YEHHS! KUTBKOCTI JJOKYMEHTIB JI03BLIBHOTO
Xapakrepy : 3akoH YKpaiHU Bix 26 KBITHs
2014 poky Ne1193-VII.

7. Exonoriume mpaBo  YkpaiHu.
AxanieMiuHuid Kypc : [miapy4yHuK] / 3a 3ar.
pexn. FO.C. Ulemmyyenka. — K. : FOpuguuna
nymka, 2005. — 848 c.

8. TIpo mo3BinbHy cuctemy B cdepi
TOCIOAAPCHKOT TiSUIBHOCTI : 3aK0oH YKpaiHu
Bin 6 BepecHs 2005 p. Ne 2806-IV //
Bimomocti BepxoBHoi Pamm Vkpaiam. —
2005. — Ne 48. — Cr. 483.

9. IIpoexr «IHTErpoBaHuii eKOJIOTTUHUI
J03BUT B YKpaiHi : 3akmounnii 38im» / Ulf
Bjallas, Mikael Hagglof Ta Tapac Tpetsik. —
2013.—-138c.

10. IToaxon K BBEIGHHUIO CUCTEMBI KOM-
TUIEKCHBIX TIPUPOJJOOXPAHHBIX Pa3pereHniH
B YKpauHe: CUTyallHOHHOE HCCIIeI0OBaHKE /
OpraHu3aiysi 5KOHOMHYECKOTO COTPY/IHHU-
yecTBa U passutus. — 2006. —47 c.

11. KomrutekcHOE TpeoTBpaIieHue 1
KOHTPOJIb 3arpsi3HEHHs OKpY Karomlel cpe-
11 [Iporieypa momydeHus KOMIUIEKCHOTO
TIPUPOIOOXPAHHOTO Pa3perieHns (MEeXKTy-
HapoAHBIi onbIT). — MuHCK, 2010. — 147 c.

12. Dxonornueckuit Koneke Pecrryoiu-
ku Kaszaxcran : 3axon Pecryonmku Kazax-
craH ot 9 suBapst 2007 . Ne 212-111 // Be-
nomoctu [Tapnamenta Pecniyonuku Kasax-
crat. —2007. — Ne 1(2482). —Cr. 1.

13. O6 oxpaHe OKpy)Kalolel cpefpl :
3akon Poccuiickoit deneparmu ot 10 stHBa-
ps 2002 . Ne7-®3 // Poccuiickas rasera. —
2002. — 12 suBapsi.

14. O KOMIUIEKCHOM IIPEOTBPAICHUN
U KOHTpoJIe 3arpsisHeHui : Jlupexrusa EB-
poneiickoro ITapramenra u CoBera ot 15
staBapst 2008 p. Ne 2008/1/EC [DnexrpoH-
HBII pecypc]. — Pexxum moctyma : http:/
zakon2.rada.gov.ua/laws/show/994 b02.

15. TlpuoGsuioBa M. OCHOBHBIE aCHEKThI
u npuHmne! Jupextussl EC o xommekc-
HOM ITPEIOTBPAIIICHIN U KOHTPOJIE 3arpsi3He-
HUS OKpy>Katowei cpezpl / M. ITpubbuiosa //
KommekcHoe mpenoTBpanieHre 1 KOHTPOITb
3arpsi3HEHMs OKpy»aromien cpensl. [pore-
Jlypa TIOJIyYeHUs KOMILUIEKCHOTO IPHPOIO-
OXPAHHOTO pa3perIeHust (MEKTyHapOIHBII
ortbIT). — MuHek, 2010. — C. 4-33.

BAHKHU KAK YYACTHHUKMH ITYBJINYHbBIX
®UHAHCOBO-IIPABOBBIX OTHOIIIEHUI

Aptém KOBAJIEHKO,
COUCKATeIb
WucturyTa rocynapctsa u npasa umenu B. M. Koperkoro
HanuonanbHOH akageMuy HayK YKpauHbL

Summary
The article examines banks’ participation in the public financial and legal relations.
Particular attention is paid to the division of public and private finance. The features of the
banks’ participation in public legal relations in the context of the subject of financial law
(financial and legal regulation). Focuses on increasing national attention to the regulation
of relations with banks, mediating the flow of funds from the private to the public sphere.
Key words: bank, finance, public finance, subject of legal regulation, public finance,

banking activity.

AHHOTaUMA
B crarpe ncciemyioTcs BOIPOCH ydacTusi 0aHKOB B ITyOIUYHBIX (PHHAHCOBO-TIPABO-
BBIX OTHOIICHUsIX. Oco00e BHUMAaHHE YACISEeTCsl Pa3srpaHUuCHHIO YaCTHBIX M MyOnmnd-
HBIX (PMHAHCOB. PaccMarpuBaroTCst 0COOCHHOCTH ydacTusi OAHKOB B ITyOJIHMYHO-IIPABO-
BBIX OTHOIICHUSIX B KOHTEKCTE MpeaMeTa (GUHAHCOBOTO TpaBa ((UHAHCOBO-TIPABOBOTO
perynupoBanusi). AKIEHTUPYETCs Ha MOBBIIICHUH BHUMAHUS CO CTOPOHBI TOCYIapCTBa
K PeryJMpOBaHMIO OTHOLICHUH C yyacTueM OaHKOB, OMOCPEAYIOIINX IBH)KEHHE CPEIICTB

W3 YaCTHOW B MyONUYHYTO cepy.

KuaroueBble ciioBa: GaHK, (PHAHCOBOE MPABO, MyOIHYHbIe (PUHAHCHI, IPEAMET ITPABO-
BOTO PEryJIMPOBAHUS, IyOIHYIHAas (PHHAHCOBASI ISATEIBHOCTD, OAHKOBCKAsI ESITEIEHOCTb.

HOCTaHOBRa npoodiaemMbl. banku
SIBJISIFOTCST aKTHBHBIMU  y9IaCTHHU-
KaM{ IIAPOKOTO Kpyra HPaBOOTHOIICHMI
KaK YacTHOTO, TaK W IyOJMTIHOTO HAaIpaB-
neHus. JlesTenbHOCTh,  OCYIIEeCTBIIsIeMast
OaHKK, Ha3bIBAeTCS OAHKOBCKOM JICSITEIIb-
HOCTBIO, X B KPH3HCHBIX YCJIOBHSIX OHA Tpe-
OyeT 0co00TO PEryIMpoBaHUS CO CTOPOHBI
rocyaapcTsa. Y4uTbIBask 3T0, COBPEMEHHas
(hMHAHCOBO-TIPABOBAs MOJIMTUKA YKPaUHBI
B chepe OaHKOBCKOIl [eATENbHOCTH 3a-
KJIIOYaeTcsi B TOCYIAPCTBEHHOM PEryJnpo-
BaHWUH, KOHTPOJIE, TJe OpTraHbl ITyOIMYHOM
BIIACTH OOIIEH M CHeNUaIbHON KOMIICTeH-
LMY, B3aMOJICUCTBYS C OOIIECTBEHHBIMHU
00BbEIMHEHNSIMY, HAy4YHBIMH U y4eOHBIMU
YUPEKICHUSIMH, OTIPENIEIITIOT ENH, 3a1a9i
Takoro perynupoBannsi. QopMbl u comep-
aHUe OAHKOBCKOM JESITEIbHOCTH, MIPAKTU-
YecKasi pean3alysi HPUHIUIIOB IIPaBOBOTO
U TOCYIapCTBEHHOTO PEryIupoBaHus OaH-
KOBCKOH JI€SITEIBHOCTH SIBJISIOTCS 3aJI0TOM
YCHEIIHOM peanu3aiuy (HMHAHCOBOW U Jie-
HEKHO-KPEIUTHOM TOJIMTHKU TOCYIapCTBa.

Cocrosinne muccienoanus. dunan-
COBO-TIPABOBBIC ~ BONPOCHI  OAHKOBCKOM
JIEATENIPHOCTH KaK BHAa IyOinuHOl (u-
HAHCOBOW [JEATEIBHOCTH B IOPUIMYECKOM
HayKe pacCMaTpHUBAIOTCS YK€ JIOBOJIBHO
JumtenibHoe BpeMsi. Oco00 CTOUT OTMETHTh
paboThI TaKKX yUeHBIX, Kak M.M. Arapkos,
10.B. Bamienko, JL.K. BopoHoga, JI.A. T'er-

manues, H.1O. Epnunesa, 1.b. 3asepyxa,
A.T. Kopampuyk, A.A. KocrroueHko,
T.A. JlarkoBckas, E.IT. Opmok, M.B. Cra-
punckuii, [*A. TocyHsH u apyrue.

Henbio craTby sBISCTCS OCBEILICHUE
BOIPOCOB y4yacTusi OAHKOB B OTHOIICHHU-
SX MyOIMYHO-TIPABOBOTO HAMpPABJICHUS B
acriekTe (PUHAHCOBO-IIPABOBOTO PETrYJINPO-
BaHWsI OAHKOBCKOH JIEATEIILHOCTH.

N3noxenne OCHOBHOTO MaTepuaJa.
Uro kacaercst 6aHKOB KaK HETIOCPEICTBEH-
HBIX YYaCTHMKOB OAaHKOBCKOW JesITelb-
HOCTH, TO OHHM OBIBAaIOT pa3HBIX BHJIOB.
Bo Bpemena cymectBoBanus CCCP B
rocynapctBe OaHkoBcKasi cdepa Obuia ro-
CYZapCTBEHHOM, MOHOIOIM3MPOBaHa TO-
CYZapCTBOM, @ PHIHOK (DMHAHCOBBIX YCIIYT
ObUT KpaiiHe OrpaHH4eHHbIM. baHKOBCKas
cucTeMa YKpanHBI MOTyqniIa JIETaTbHOE 3a-
KperieHne B 3akoHe YkpamHbl «O OaHKax
1 OAaHKOBCKOW JIeSITeNIbHOCTHY». Bo3HHKHO-
BEHHE KOMMEpUECKUX OaHKOB M PETryIHpo-
BaHWsI OTHOIICHUH C UX YJaCTHEM IIPUBEIIO
K PacIIMPEHHIO IPaHuUL (PUHAHCOBO-IIPABO-
BOTO PEryJIMpOBaHMs, BeIb KOMMEPUYECKUE
0aHKM TaKXKe CTalH CyObeKTaMH OIOIDKET-
HBIX, HAJIOTOBBIX U JIPYTMX OTHOLICHUH.

CornacHo 3akoHy YkpauHbl «O 0OaH-
Kax 1 OAHKOBCKOM IEATEILHOCTIY OaHKU B
VkpanHe co3natorcs B Gopme myOianyHoro
aKIMOHEPHOro O00IIecTBa I KOOoIepa-
THBHOTO Oanka (cT. 6). ['ocymapcTBeHHBII
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6aHK — 3T0 OaHK, CTO IIPOLIEHTOB YCTaBHOTO
KaIMTana KOToporo MpuHaJYIekar rocyaap-
cTBy. [0CynapcTBeHHbIN OaHK CO31aeTCs 110
pewenuto Kabunera MunuctpoB Yipau-
Hbl. [Ipn 5TOM B 3aKoHe 0 [ocymapcTBeHHOM
OrokeTe YKpauHbl Ha TEKYIIUH TOJ Pei-
YCMaTpHUBaOTCSl pacxo/bl Ha (GopMHUpPOBa-
HHE yCTaBHOTO KalHTaja roCyIapCTBEHHO-
ro Ganka. Kabuner MuHHCTPOB YKpauHbI
00s13aH TOJyIUThH TOJOKUTEIEHOE 3aKIIIO-
yenne HarmonanmpHOTO OaHKa YKpanHb
(manee — HBY) o HamepeHUH yupexieHust
rocynapcTBeHHoro Oanka. [lomyueHue 3a-
kmoyennss HBY sBisercs oOs3aTenbHbIM
TaKKe B Cllydae JIMKBHIAUMM (peopraHu-
3allMK) TOCYIApPCTBEHHOrO OaHKa, 3a HC-
KIIIOYEHUEM €ro JIMKBHIAIMK BCJIEICTBUE
Heruiarexecrnocoonoct (4. 4. 1, 2 ¢t. 7).

KooneparuBHble OaHKH, B COOTBET-
CTBHHU CO CT. 8§ Ha3BaHHOIO 3aKOHA, CO3/1a-
I0TCS TIO TIPHHIIUITY TePPUTOPUATEHOCTH 1
JIETIATCS. HA MECTHBIE U [IEHTPAJIbHBIE KOO-
nepaTuBHblE OaHKH. MUHHMaIbHOE KOJH-
YECTBO YYACTHUKOB MECTHOTO (B Ipezernax
olnacTn) KOONepaTHBHOIO OaHKa JIOJDKHO
ObITh He MeHee 50 uenoBeK. Y4acTHUKaMU
LIEHTPAJILHOTO KOOIEPAaTUBHOIO OaHKa sB-
JISIFOTCSE MECTHBIE KOOTIEPATUBHbIEC OaHKH.

B J1eHEe)KHO-KPEIUTHBIX OTHOLICHUSX
0aHKOBCKasl JIEATEILHOCTh c(HOpMHUpOBaIIa
CBOH peallbHbI CEKTOpP OTHOLICHUN U Ha-
IIJ1a CBOHM MpeMET MPaBOBOTO PEryIHPO-
BaHWS, TOCKOJIBbKY KpPEIUTHBIA MEXaHW3M
KOHTPOJIUPYETCSI TOCYIAPCTBOM M HE MOXKET
oboiiTiCch Oe3 co3/1aHNs pa3BETBICHHON CU-
CTEeMbI HOPM H, COOTBETCTBEHHO, IIPaBOOT-
Houtenui [1, c. 39]. U peusb uner npexrie
BCEro O (DMHAHCOBO-TIPABOBBIX HOpMaXx.
[puBesieHHAsE MBICIIb UMEET HeMAaJO MOJI-
TBEP)K/ICHUH, HECMOTpPS Ha TO, YTO COO-
CTBEHHO 0AQHKOBCKHE OTHOLICHUS 0 CBOE-
My XapakTepy SBJISIOTCS TyOINYHO-IIPAaBO-
BBIMH, ITOCKOJIBEKY 00YCIIOBIEHBI OOBEKTHB-
HBIMH (haKTOpaMH, B YaCTHOCTH HATMIHEM
1paBoBoi (hOpMBI ITyOIMUHON (GHHAHCOBOM
JeATenbHOCTH.  VCKimounTebHO  3aKoHa-
MH yCTaHaBIIBAIOTCS OCHOBBI CO3NAHMS 1
(DyHKIIMOHMPOBaHUS (PHAHCOBOTO, JICHEXK-
HOTO ¥ KPEAUTHOTO PHIHKOB, CTAaTyC HAIMO-
HAJIBHOM BAJIIOTHI U T. /1. (OATBEP)KICHHEM
atoro sBisiercs 1. 1 4. 2 ct. 92 Konerury-
uun Ykpaussl) [2, c. 10].

Korza Bo3HHKaeT HEOOXOIMMOCTb pac-
CMOTPEHUSI TOTO MM HHOTO BOIIPOCA B IUIO-
CKOCTH (PMHAHCOBO-IIPABOBOTO PETYIHPO-
BaHMWS, TO BHUMaHHE OOpaIacTcsi mpexie
BCETO HA HAJIMYHE WK OTCYTCTBHE ITyOInd-
HO-TIPABOBBIX OTHOIICHUH, ITOJIATAIONIHX
TI0JT IPaBOBOE perynupoBanue. [1o MHEHUTO

C.®. KeuekpsiHa, MOJMHOE MEpeIUieTCHUE
MyOJIMYHOTO M YacTHOTO TIpaBa 3aKIIIoYa-
ercs He B TOM, 4TOOBI PSAIOM C HUMH WX
BMECTO HHMX (MMEIOTCS B BUJY ITyOnM4HOE
M YacTHOE TPaBO) BBLIEIUTH YTO-TO JIPY-
roe, a B TOM, YTOOBI U3y4aTh U MyOIUYHOE,
U YaCTHOE MPaBO, U TOJIBKO TOINA MOYKHO
NPHU3HATh CYLIECTBOBAHHE «CMEIIAHHBIX»
MPABOBBIX 00pPa30BaHMIl, KOTOpHIE OIHO-
BPEMEHHO OY/TyT COBOKYITHOCTBIO KaK 4acT-
HOIPABOBBIX, TaK M IyOIMYHO-TIPABOBBIX
otHomeHuit. Ho Henp3st npusHare BO3-
MOXHBIM CYILECTBOBAHHUE «CMELIAHHBIX)»
MPABOOTHOLICHUH, KOTOPbIC HEBO3MOXKHO
ObLIO ObI OTHECTH HH K YaCTHOMY, HH K ITy-
OrmuHOMY MipaBy [3, c. 5].

Ecnit roBopuTh 0 0aHKaX KaK y4aCTHH-
Kax IMyOIMYHO-TIPABOBBIX OTHOLICHWUH, TO
CIIE/IyeT UCXOAUTh U3 TOTO, YTO CYILECTBY-
€T, II0 KpailHel Mepe, TpU KOHLIELUH ITy-
OJIMYHO-TIPAaBOBBIX OTHOWICHWI: 1) Teopus
HHTEpeca WM «TEOpHsl OOIIECTBEHHOIO
Gmaray (110 3TOi TeopuHn IMyOIMYHO-IIPABO-
BbIM HpPHU3HAETCS JIHOObIC OOLIECTBEHHbIC
OTHOILICHHUS, €CJIM B MX IIpelesiax peaju-
3yercst OOIIECTBEHHbIN, MyOINYHBII UHTE-
pec); 2) Teopust cyObekTa (II0 3TOi Teopuu
yOJIMYHO-TIPABOBBIMH ~ [IPU3HAIOTCS  OT-
HOIIICHUSI, CYOBEKTOM KOTOPBIX BBICTYIIAET
nyOimuHblil cyObekT); 3) Teopus obractu
npasa (COIIACHO 3TOW TEOPUM OTHOLICHUS
SIBISIFOTCSL  «ITyOJITYHO-TIPABOBBIMIY, €CITH
OHH PETYJIUPYIOTCS TTyOIUYHOH OTPACIIBIO
npasa). YUuThIBas PasidyHbIC MOIXOMIBI U
TEOPUH ITyOIMYHO-TIPABOBBIX OTHOIICHHH,
B HayKe IPEJIJI0’KEHO BBIICIATH TaKUe TIpH-
3HAKKM PAacCMaTpPUBAEMbIX OTHOLICHUIA: a) B
HHX peast3yeTcs MyOIMYHbIA HHTEpec; O)
PEryiIMpyroTcss HOpMamu Iy OIMYHOTO Hpa-
Ba; B) PEryJIUPYETCsi C MOMOILBIO UMIIEpa-
THBHOTO METOJIa; T') COJEPIKaT B KauyeCTBE
00513aTenbHOT0 CyObeKTa MTyOIMYHO-IIPABO-
BOE 00pa30BaHME WM MHOW CyOBEKT, KOTO-
PBIi TIPENICTABIISIET €T0; T') HOCST XapaKTep
BIIACTHBIX OTHOILICHHUH, TJ1¢ MyOIMYHO-TIpa-
BOBOE 00pa30BaHME UM JIMLIO, IIPECTaB-
JISIOIEEe €ro, BBICTYIIAeT B PONH TOCHOA-
cTBytomero cyosekra [4, c. 13]. Urak, B
yOIMYHBIX OAHKOBCKMX OTHOLICHHSX LICH-
TpanbHoe Mecto 3aHnuMaeT HBY kak mpen-
CTaBUTEJb OOLIECTBEHHOTO M MyOJIMYHOTO
MHTEpeca rocy1apceTBa.

Tly6nuuno-npaBoBbIe
0aHKOB MHOIIA JENATCS HA JIBE TPYIIIBI
[4,c. 14]:

1) mpaBoOTHOIIIEHNS, B KOTOPHIX OaHK
BBICTYIIA€T B KayecTBe OOS3aHHOTO CyOb-
ekta (Harpumep, MarepHallbHbIC HAIIOro-
BBIC IPABOOTHOIICHHUS, B KOTOPBIX OaHK
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BBICTYIIA€T B POJIH IUIATEIIbIIMKA HAJIOTOB;
OpraHU3allMOHHBIC HAJIOTOBbIE MPABOOTHO-
LICHUS, B KOTOPBIX OaHK BBICTYIACT B POJIH
MOCTaBIIMKA HHPOPMALMH JULSL HAJIOTOBOTO
oprasa);

2) MPaBOOTHOIICHHS, B KOTOPBIX OaHK
BBICTYIIACT B Ka4eCTBE CyObeKTa, HAJICIICH-
HOTO TOCYJapCTBOM COOTBETCTBYIOIINMHI
JIOTIOJTHUTEILHBIMUA ~ TIOJTHOMOYHSIMH  (Ha-
MpUMEp, KOHTPOJIbHBIC IPABOOTHOLIICHHS, B
KOTOPBIX OaHK BBICTYIIaeT B POJIK CyOBEKTa
KOHTPOJIS).

TaroKxe MOKHO BBLICIUTH JPyrHe IPpyI-
ITBI ITyOIMYHO-TIPABOBBIX ITPABOOTHOIICHUH
C y4acTueM OaHKOB:

) OTHOILICHHUS, B KOTOPBIX OAHK BBICTY-
MaeT KaK XO3SHCTBYIOUINH CYOBEKT;

0) OTHOILICHUS], B KOTOPBIX OAHK BBICTY-
maeT 0OBEKTOM TOCYAAPCTBEHHOTO PEryiH-
pOBaHHsI;

B) OTHOIIEHHS, B KOTOPBIX OaHK OCY-
LICCTBIISACT MyOIMYHbIC (PYHKIMH WUITH CIIO-
COOCTBYET MX OCYIIECTBICHHUIO (HAJIOTOBEIE
OTHOILCHHUS; OTHOILEHMS, BO3HHUKAOIINE
B IIPOLIECCE OCYIIECTBICHHUS HAJIOTOBOIO
KOHTPOJIS, B paMKax KOTOPBIX OaHKH 00s-
3aHbl TPEIOCTABIATh KOHTPOIMPYIOLIEMY
HAJIOr'OBOMY OpraHy MH(OpMaluio o HaJo-
TOIUIATENbIINKEe-KIIMEHTe OaHKa; OTHOIIe-
HHSI, BOSHHKAIOIME TIPU OCYILIECCTBICHUH
OaHKaMM KOHTPOJIS 3a COONIOICHHEM Op-
TaHM3AIMSIME TIOPSIJIKA BEICHUSI KaCCOBBIX
olepalyii; OTHOIICHHS, BO3HUKAIOUINE B
TpolLiecce OCYIIECTBICHNST OaHKaMU (yHK-
Ui areHTOB T'OCYIAPCTBEHHOTO BAJIFOTHOTO
KOHTPOJIS, B paMKax KOTOPBIX OaHKH KOH-
TPOJIMPYIOT COOJIIOICHHE BaJIOTHOIO 3aKO-
HOJIATEINIbCTBA; OTHOLICHWS, BOSHUKAIOIINE
B IPOLIECCE OCYILECTBICHHS MEPOIIPUATHIH
T10 IPOTHBOJEHCTBHIO JIeTaIU3aluK (OTMBbI-
BaHMIO) JIOXOJOB, IMOJYYECHHBIX IIPECTYII-
HBIM TIyTeM) [4, c. 15-16].

HWccnenoBanne ygacTust GaHKOB B ITy-
OJMYHO-TIPABOBBIX OTHOIICHHUSAX TpedyeT
o0OpalleHus K pa3rpaHUYCHHI0 YacTHBIX U
myOnMuHbBIX  (PMHAHCOB, K Hpeamery ¢u-
HAHCOBOIO MpaBa ((pUHAHCOBO-IIPABOBOTO
PeTYINpPOBAHHUS).

Ceifyac B OTEUECTBEHHOW (PMHAHCOBO-
NPaBOBOW HaykKe B LIETIOM yxke chopMupo-
BaH Oosee-MeHee O00OOLICHHBIH MOAXON B
pasrpaHUYEHUM YACTHBIX M ITyOIMYHBIX
¢unancos (Hanpumep, B paborax JLK. Bo-
ponoBoii, O.A.  My3sbiku-Credanuyx,
A.A. Heuaii, C.A. Humummuoi, I1.C. Ila-
I[ypKHBCKOTO).

Kax ormeuaer npodeccop I1.C. [Mamyp-
KUBCKHI, cCHCTeMa (JUHAHCOBOTO [IPaBa BCer-
JIa ICTePMUHUPYETCSI CHCTEMOM ITyOITHYHBIX
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(MHAHCOB, COCTOSIIIECH U3 OTAEIBHBIX Kade-
CTBEHHO BBIJICICHHBIX B CUITy CBOETO MeCTa
B Pa3BETBICHHOM U CIOXHOM LIENH pacrpe-
JICITMTEIIbHBIX OTHOLICHHI 3BEHBEB 11EJb-
HO# cdepbl MyONMUYHBIX (DHHAHCOB, KOTO-
PpbIe, HECMOTPS Ha 3TO, OCTAIOTCS IO CBOCH
OOBEKTHBHOM YKOHOMHYECKOH CYTH €IUH-
CTBEHHBIMH, OJTHOPOTHBIMH [5, ¢. 96].

Ionnep:xusaem B3man JILK. Bopono-
ol 1 M.IL. KydepsiBEeHKO OTHOCHTEIBHO
npenMera (PMHAHCOBOTO ITyOIMYHO-IPABO-
BOT'O PETyJIMPOBAHMUS, KOTOPHIM HE SBJIAIOT-
st (pHAHCBI BOOOIIE KaK MCUEPITHIBAIOLIAs
COBOKYITHOCTh BCEX JICHE)KHBIX CPEJCTB B
rocyapcTBe, a JIMIIb MyOnuuHble (PUHAH-
CBl, TO €CTh T€, BIIAJIENIbLIEM KOTOPBIX SB-
JISIETCSL TOCYapCTBO M TEPPUTOPUAIIbHBIC
OOLIMHBI, MyONMYHBIA acreKkT (UHAHCOB
OTZEISICT MPEAMET PEryINPOBAHHS, IPOBO-
JIAT TPAHHUILy MEXIy IyOJIMYHBIMU U 4acT-
HBIMH (prHAHCAMH [6, c. 6].

Ipodeccop I1.C. IamypkuBckuii pas-
IpaHUYKMBaeT OOBEKTHBHBIA U Marepuaib-
HbIA mpeaMer (uHaHCOBOro mpasa. Tak,
OOBEKTUBHBIM TIPEIMETOM  (DHHAHCOBOIO
npaBa SIBIISIIOTCSL  PaCIpe/IeNIUTENbHbIE |
NepepacrpeieNIUTENIbHbIe  OTHOILCHUS B
chepe myonuunbix ¢GuHaHcoB. [panu ¢u-
HAHCOBOTO MpaBa OINpPE/ENISIOTCs Npesiesa-
MH ITyOIMYHBIX (PMHAHCOB, A €T0 CUCTEMA —
CHCTeMOi1 TyOnn4HbIX (pHHAHCOB [5, ¢. 99].
MarepuajbHbIM TIpeMeToM (PHHAHCOBOTO
npaBa BBICTYNAIOT IyOIHYHbIC (DHHAHCHI,
KOTOpBIE SIBJISIIOTCS II0 CBOH CYTH pacIipe-
JICITUTENBHBIMU 1 TIePEPaCIIPe/ICITHTEIbHBI-
MU OOIIECTBEHHBIMH OTHOILLIEHUSIMH, HJIH,
HHA4e TOBOPS1, PACIIPEACIUTEIIbHbIC U Iepe-
pacrpe/ieNIuTeNbHbIE OTHOLIEHUS B cdepe
MyONMUYHBIX (DUHAHCOB. DTO OTHOIICHHS
HE JCHEXKHBIC, XOT 0e3 MOCpPEIHNYECTBA
JICHET OHU HE BO3MOYKHBI B IPUHIMIIE. ITO
OTHOILICHHS HE BIACTHBIC, HE yIpaBJeHYC-
CKHE, TIOTOMY 4TO CMBICIIOM, COJICPKAHHEM
(bMHAHCOBBIX OTHOILICHHUIT SBJISETCS HEMOI-
YUHEHHE BOJIE OTHOTO CyObEeKTa, TO €CTh Io-
CYIapCTBY, BOJIH JIPYTroro CyOBbeKTa (HampH-
Mep, HAJIOTOIUIATeNbIINKa), @ pacipesere-
HHE U TIepepacipesiesieHue 00IIeCTBeHHbIX
Gnar. T0 HE OTHOLIECHUS COOCTBEHHOCTH, a
OTHOILEHHS IO MOBOIY PAacHpeeseHus U
NepepactpeieNieHus] 4acTh 4YacTHOM co0-
CTBEHHOCTH JUIsl Y/IOBJIETBOPCHHS OOLIEro,
myonmuuHoro mHTepeca [5, ¢. 95]. B nmam-
HOM Cllyyae akKLEHTHpYeTCs Ha TOM, YTO
YaCTHBII HHTEPEC B UTOTC 00CCIICUNBACTCS
Orarofapst pacipeeNcHUIO U Iepepactipe-
JeNIEHUIO YaCTHBIX (DHHAHCOB.

B 1e/I0M JIaHHBIH MOJXO OCHOBBIBA-
€TCsl Ha TEOPETUYECKUX pa3paboTKax Ipo-

OreM MyONUYHBIX (DUHAHCOB, OCYIIIECT-
BIICHHBIX (DpaHIly3ckuM ydeHbiM [L.M.
lonme, KOTOpBIA CcuuTal, YTO Pa3IUYUsL
YACTHBIX U TOCYAAPCTBEHHBIX (ITyOIMIHBIX)
(MHAHCOB XapaKTEPU3YIOTCS CIIELYIOIIM:
1) rocyaapcTBO MOXKET B IPUHYIUTETHHOM
TOpsiIKe 00ECTIEUNTh CBOHM JOXOABI C IIO-
MOIIIBIO CHUCTEMBI HAJOTOOONIOKCHHUS, U B
TO K€ BPEMsI OTCYTCTBYET NIPUHYIUTETEHOE
UCHOJHEHUE OTHOCHUTENIBHO CaMOro Iocy-
nmapcrBa. YacTHBIE JMIIa HE MOTYT B TIPH-
HYAUTEIBHOM TOpsiKe 00eCreYnTh CBOM
JIOXOJIbI U, CJIE/IOBATEIbHO, MOT'YT OKa3aThb-
Csl HE B COCTOSIHMHM BBITIOJIHMTH CBOM 00s-
3aTeNbCTBA; 2) TOCYAapCTBeHHbIC (DHHAHCHI
CBSI3aHBI C JICHEXKHOW CHCTEMOH, KOTOpast
YIIpaBIIsieTcsi ToCyIapcTBOM. B To sxe Bpemst
JIaHHAsl CHCTEMa He 3aBHCHT OT BOJIU 4YacT-
HOTO BJIJICNIblIA, KOTOPBIH PacropsKaeTes
cBOMMH (hpMHAHCAMHU; 3) YacTHBIC (PUHAHCHI
OpPHMEHTHPOBAHBI HAa TOJyYeHHE MPUOBLIH;
rOCY/IapCTBEHHBIE (DMHAHCHI BBICTYIAIOT
CPEeICTBOM OCYIIECTBIICHHSI TaK Ha3bIBae-
MOro o01ero uurepeca; 4) pasmepsl rocy-
JIAPCTBEHHBIX (PUHAHCOB HAMHOTO GOJIBIIE,
4YeM pa3Mepbl YacTHBIX (DMHAHCOB, KOTO-
PBIMH  PaCIOPSDKAIOTCS  OT/EJIbHbIC JIMLA
[7,c.41-42].

Bo (paniry3ckoiil 1opuaideckoil Hayke
(brHAHCOBOE TPABO MHOTIIA UMEHYETCS KaK
«I1paBO MyOIMYHBIX (DMHAHCOBY, «ITyOINY-
HOe (uHAHCOBOE MpaBoy. [Ipu 3TOM cum-
TAETCs, YTO IMyONMIHOE (PMHAHCOBOE TTPABO
nenuTcss Ha TpW dact. [Ipexkne Bcero,
CYILIECTBYeT HAJOrOBOE IPaBO, OOBEKTOM
KOTOPOTO SIBJISIFOTCS. HAJIOTH B IIMPOKOM
cmbicie. Takke cyIecTByer npaBo Oyxrai-
TEPCKOTO yyera IyOIM4HOro CeKTopa, 00b-
€KTOM KOTOPOTO SIBJISETCS COBOKYITHOCTb
PaBHJI, OTHOCSIIMXCS K BKJIFOUEHHIO CyMM
B PaMK{ CUYETOB IMyONMYHBIX OyXranrepuit
(Oyxrantepuil myONUYHBIX OpraHU3ALMIL).
Haxonern, cymecTByeT mpaBo ITyONMIHBIX
(MHAHCOB, KOTOpOE YIpaBisieT (hHHAHCO-
BBIMH BONPOCAMH BHE B3MMaHHUsI HAJOTOB
1 OyXTaJNTepCKHUX MPOBOJOK, TO €CTh Pedb
WJIET O TpaBe, KOTOpOe OpraHusyeT (hPHHaH-
COBYIO JICATEIIBHOCTh CYOBEKTOB ITyOsny-
HOTO 1paBa U aCCUMIJIMPOBAHHBIX CyObEK-
TOB YaCTHOIO 1pasa [8].

KoneuHo, nonumanue mnpenmera ¢u-
HAHCOBOTO IpaBa, CIIOKMBILIEECS B COLMA-
JIUCTHYECKUI TIEPUOJ Pa3BUTHsI OOIIECTBRA,
HE MOXET OBITh MEXaHWIECKH NEPEHECEHO
B HOBBII TIEpHO] OOIIECTBEHHOTO pa3BH-
Tus 6e3 ymepda s ToCyaapCTBa, OpraHoB
MECTHOTO CaMOYIPABICHUSI U OOIIeCTBa B
1iesioM, 0e3 HapyIIeHHsT OCHOBHBIX TIPHHITH-
TIOB ¥ OCHOB (DYHKIIHOHHPOBAHWS TPk /1aH-
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CKOTo 00lIecTBa M IIPaBOBOIO TOCYIAPCTBA
Kak ero snpa [5, c. 94]. B nponomxenue
MPUBEICHHON MBICIH 100aBHUM, YTO IOJIO-
JKeHHe 3apyOe)KHON OPUIMICCKON HAyKH
TaKXKe HE CIEAYyeT IONHOCTHIO IepeKia-
JIbIBaTh Ha TOCTYJIAThl OTEYECTBEHHOH Ha-
YKH, Be/Ib HAJI0 YYUTHIBATH U OCOOCHHOCTH
MPABOBOM CHCTEMBI KaKI0T0 FOCYapCTBa.

[lonmepxiBaeM MHEHHE O TOM, YTO
(hMHAHCOBO-TIPABOBOI ACIIEKT PEryJIpoBa-
HHS OTHOIIICHHH, CBSI3aHHBIX C JIBHKCHHEM
cpencTB MmyOnM4HbIX (HOHIOB, oOmpenerns-
ercsl psIZIOM OOCTOSITENBCTB, XapaKTepu-
3yIOIWMX (PUHAHCOBBIE MPABOOTHOLICHUS
creayronmM: 1) BBIMOMHAIOT  (QYHKIUIO
MOOWMITH3AIIMU CPEICTB B MyONHYHBIX -
HEeXHBIX (POH/AX; 2) HA OCHOBAaHUU HOpMa-
THBHBIX aKTOB 3TH CPE/ICTBA HAIPABILIOTCS
Ha BBITIOJIHEHHUE 337124 U DYHKIMIA rocyaap-
CTBA, OPTaHOB MECTHOTO CaMOYIPABIICHHUS;
3) OmpemensroT YCIOBHS BO3HUKHOBEHUSI
JICHS)KHBIX OTHOILICHUH, MX M3MCHCHUS M
npekpaiieHus; 4) onpenessitor (QyHKIUH
OpraHOB TOCYJapcTBa, OCOOEGHHO B Kpe-
JIMTHO-pacyeTHoil cdepe, mo obecreye-
HHIO KEIHEBHOTO (PUHAHCOBOTO KOHTPOJIS
[9,c. 35; 10, c. 24].

IMonnepxuBaeM TE3UC O TOM, YTO TIPHU-
MEHEHHE HOpM IyOIMYHOrO TIpaBa He
JIOJDKHO CBOAUTHCA K 3aKOHOAATEIIEHOMY
OTPaHHYEHHUIO CBOOOABI BONMHM CyOBEKTOB
0aHKOBCKMX OTHOIEHHH. OHO JOIDKHO
CrocoOCTBOBATh YHOPSIIOYEHHUIO JESITENb-
HOCTHU CyObEKTOB OAHKOBCKHX OTHOIICHHH,
MPENOTBpAIIaTh CIydau 3JI0yHoTpeOIeHus
npaBaMH, CBOOOZAaMH U T. II., & TaKxke o0e-
CIICUYMBATh COOJIOICHHE OOIIECTBEHHOTO
nopsika.  [lyOnmu4HO-paBoBOe  BO3NIEH-
CTBHE HA MPaBOBOE oOecredeHre OaHKOB-
CKOM JICSTENBHOCTH IPEIIONAraer, Kak
MPABIJIO, M TOCYIAPCTBEHHYIO MOJUIEPKKY
JIESITETBHOCTH CyOBEKTOB OAHKOBCKOM Jie-
SITETBHOCTH. TO €CTh IMyOIMYHO-TIPaBOBOE
obecrieueHre J0KHO, C OIHOH CTOPOHBI,
Croco0CTBOBATH CO3/IAHMIO B cTpaHax LleH-
TpanbHOKH EBpOIBI HEOOXOIMMBIX YCIIOBHIA
JUIsL SKOHOMMYecKH 3(dexTuBHOrO (yHK-
LIMOHUPOBaHUsI OAHKOBCKOW CHCTEMBI, a
C Ipyrod — MNpeoTBpalaTh BO3MOXHbIE
npaBoHapyenus [ 1, c. 37].

BoiBoabl. MTak, Ha cerogHs ectb BCe
OCHOBaHMSl YTBEP)KAaTb O IOBBILICHUH
BHUMaHHsI CO CTOPOHBI TOCYIapcTBa K pe-
TYJIMPOBAHUIO OTHOLICHHUH C Yy4acTHEM
0aHKOB. VIMEHHO 3TH YYpEXIICHHS OIOC-
PEACTBYIOT JBIDKCHHUE CPECTB M3 YaCTHOM
B myOmmunyto cdepy. Kpusucsl, nmerorue
MECTO B COBPEMEHHOH OaHKOBCKOW cHCTe-
Me M SKOHOMHKE TOCYAapCTBa, BBICTYIIA-



IOT TPEIIIOChUIKAMU JUlsi OoJee KeCTKO-
r0 TOCYJapCTBEHHOTO KOHTPOJs B cdepe
OaHKOBCKOM JIeSTEeIbHOCTH. JTU U IPyTUe
MOMEHTBI TAKKE BIMSIOT HA MPeAMET (u-
HAHCOBO-TIPABOBOTO  perynupoBanus. M
€CJIM paHblie ObLIa TeHACHIMS K JIeperyJIu-
POBaHNIO OAHKOBCKOTO CEKTOPA, TO B COBPE-
MEHHBIX YCIIOBHSIX MPUXOANUTCS TOBOPUTH,
Ha000pOT, 00 YCHIIEHUHN TOCYIapCTBEHHOTO
PEryIMpOBaHKs paccMaTpPUBaeMOi 00J1acTi
OTHOILICHUH.
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OCOBEHHOCTH MHCTUTYTA MPE3UIEHTA
B YKPAUHE ¥ PECIIYBJIUKE MOJITOBA
(CTATBSI IEPBASI)

Banepuii KOJIIOX,
KaHauaaT MmoJIMTUYCCKUX HayK, TOUCHT KaCI)C,HpBI TIOJIUTUYECKUX HAYK
Kuepckoro HanpoHanbHOro yHUBepcuTeTa MMeHn Tapaca IlleBuenko

Summary

The article contains the comparative analysis of the president’s institute in the
context of their form of government established by the Constitution of the Ukraine and
the Constitution of the Republic of Moldova with their subsequent amendments. The
main attention is paid to the analysis of the process of electing the president of the
Ukraine and the Republic of Moldova, the detecting differences in their functions and
powers in the executive and legislative branches, the impact by the president’s institute
on the functioning of the parliament and government, the political stability in the country.

Key words: form of government, president, parliament, government.

AHHOTaNMs

Cratbs COIEPXKHUT CPAaBHUTEIBHBIN aHAIN3 HMHCTUTYTA MPE3NICHTA B KOHTEKCTE yU-
PEeKACHHON KOHCTUTYLUSIMUA YKpauHbl U Pecrybnuku MongoBa popMbl rocyaapcTBeH-
HOT'O IIPaBJICHUS C €€ MOCIEAYIOINMH U3MEeHeHNAMH. OCHOBHOE BHUMAaHHE YJICISCTCS
aHaNM3y cnocoba m30paHus MPEe3uACHTOB YKpauHbl U PecryOnmrku MonoBa, BeISICHE-
HHIO OTJIMYMH B UX (QYHKLHUSX M ITOJHOMOYMSX B chepe UCIOIHUTEIBHON U 3aKOHO/IA-
TEJILHOW BIIACTH, BIMAHHS MHCTUTYTA NPE3UACHTA HA ()yHKIMOHUPOBAHUE MapilaMeHTa
1 TIPaBUTEIBCTBA, MOJTUTHUECKYIO CTAOMIBHOCTD B CTpaHe.

KuroueBsbie ciioBa: popma rocy1apCTBEHHOTO MPABICHHUS, IPE3UICHT, MAPIaMEHT,

MpaBUTEIILCTBO.

HOCTaHOBKa npodiaeMsl. 3a
TO/bl HE3aBUCHMOCTU YKpanmHa
u PecnyOnuka MosioBa HaKOTIMIIM OTIpe-
JIENICHHBIH OMBIT TOCYJapCTBEHHOTO CTPO-
UTEIbCTBA, YUPSKIACHUS W (PYyHKINOHU-
pOBaHMS KOHCTUTYIIHOHHBIX WHCTUTYTOB
MPE3NACHTa W JPYTUX BBICIINX OPTaHOB
rocyaapcTBeHHOU Biactu. CpaBHUTEINb-
HOE MCCJIeIOBAaHUE MHCTUTYTA TIPE3UICH-
ta B YkpauHe u PecmyOnuke Mososa,
€ro W3MEHEHMH B Tpolecce pa3BUTHS
HE3aBUCHMOI TOCYIapCTBEHHOCTH UMEET
BOKHOE HAyYHOE M MPAKTUYECKU-TIOTHTH-
YECKOE 3HAUCHHE.

Ieab craTby 3aKIIOYAETCS B BBISB-
JICHNU 0COOEHHOCTEeH KOHCTUTYIIHOHHOTO
WHCTUTYTa Ipe3nieHTa B Ykpanne u Pe-
cyonmke Mososa.

OOBEKTOM aHaIN3a SBISIIOTCS HOPMBI
KOHCTHTYLIMOHHBIX aKTOB YKpauHbl U Pe-
cry6imky MonioBa, onpezensomue cra-
TYC IIPE3UJICHTa KaK IVIaBbl TOCYapCTBA.

B KxauecTBe 0OCHOBHOTO METO/1a HUCCIIe-
JIOBaHUsL OBLT B3ST CPAaBHUTEIBHO-IIPABO-
BOM aHAJM3.

H3i10:eHne 0CHOBHOTO MaTepHaJa.
B nonutnyeckoil ¥ MOJUTHUKO-ITPaBOBOU
HayKax IMOHATHE «(popma rocyJapCTBEH-
HOTO TIPaBJICHUS» HCIHONB3YeTCS UL
o0o3HaueHHsT crocoba OpraHM3aIlH To-
CyIapCTBEHHOH BJIAacTH, 00yCIIOBIEHHOTO

MpUHLIUIAMHA (OPMUPOBAHUS U B3aUMO-
OTHOLICHHH BBICUIMX OPraHOB TOCYHap-
CTBa — IVIaBBbl TOCYJAapCTBa, MapiaMeHTa
u npasurenbcTBa. [lonsrue ¢opmsl ro-
CYAapCTBEHHOTO IPABJICHUS UMEET BaX-
HOE METOJIOJIOTHYECKOe 3HAUCHUE, JaBast
BO3MOXKHOCTh HCCJIEZIOBAaTh OpraHbl ToO-
CYAapCTBEHHOW BIIACTH B CHCTEME, 3aKO-
HOMEPHBIX B3aHMOCBS35IX M B3aHMOBIIH-
SIHUSIX, BBISICHATH 00Ilee U 0COOCHHOE B
MOJIMTUYCCKOM YCTPOMCTBE pa3IMYHBIX
TOCYNapCTB.

OmnpeznensionyM npu3HakoM (HOpPMBbI
rOCYAapCTBEHHOIO IIPABJICHUS  SIBIISICT-
Csl IPaBOBOM CTAaTyC IVIaBbl IOCY/IApCTBa.
B 3aBucHMOCTH OT NpaBOBOrO craryca
[1aBbl TOCyIapcTBa U crocoba (Gopmu-
pPOBaHMs STOTO BBICIIETO OpraHa Trocy-
JNApCTBEHHOH BIACTH PA3IMYalOT [BE
OCHOBHbIC  (JOPMBI  TOCYJAPCTBEHHOTO
MIPABJICHUS: MOHAPXMYECKYI0 M pPEeCIy-
ONMKaHCKY0. B BBIICICHUN pPa3HOBHII-
HOCTEl pecIryOIMKaHCKoi (OpMBI TpaB-
JICHWsI, KOTOpBIC pAa3JIMYArOTCSl Kak OT-
JenbHble (DOPMBI ITIPABJICHUS, NPABOBOH
CTaTyC IVIaBbl FOCYAAPCTBA UCIIOJIb3YETCs
B COYETAaHMH C TAKUM IIPU3HAKOM, Kak
croco6 GhopMUpOBaHUS U PYHKIIMOHUPO-
BaHUs NPABUTENBCTBA. B mpe3uneHTckoi
pecnyOuKe Npe3usieHT u30upaeTcs, Kak
MIPaBHJIO, IIyTEM BCEOONIMX M MPSIMBIX
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BbIOOPOB, ABIISACTCS IIIABOW UCIIOIHUTEIIb-
HOHM BJacTH, (pOpMUPYET MPABUTEIHCTBO
IIPY HOMHMHAJILHOM YYaCTHM HapiaMeHTa
100 BOBCce 0€3 TAaKOBOTO M UIPAET OIpe-
JISTISIONLYIO POJIb B €r0 JesTeIbHOCTH. B
MapJIAMEHTCKOW peciyOlKe Npe3HuIeHT
n30UpaeTcs, KaKk MpaBuiIo, MapIaMeHTOM,
MIPaBUTEILCTBO (DOPMHUPYETCS TapIaMeH-
TOM IPH HOMHHAIIBHOM YYacTHH IIpe-
3HUCHTA M HECET MOJUTHYECKYIO OTBET-
CTBEHHOCTbH Iepe]l MapiIaMeHTOM 32 CBOIO
JeATEIbHOCTb.

CMmemanHast Qopma peciyOiIrKaH-
CKOTO MpaBJICHHs COCANHSET B cebe Mpu-
3HAKH TPE3UJCHTCKOM M MapiaMeHTCKON
peciiyOnuk. OCHOBHBIMU OTJIMYHUTEIIbHBI-
MU HPU3HAKAMHU CMEIIAHHON PecIyOIuKH
SIBIIAIOTCS M30paHHe MPEe3usIeHTa IyTeM
BCEOOIUX U MPSMBIX BEIOOPOB 1 (hopMu-
pOBaHUE IIPABHUTENLCTBA COBMECTHO IIpe-
3UJICHTOM U IIapiIaMeHTOM IIpU Ipeobia-
JIAHUH OJTHOTO M3 HUX B 3TOM IpoLiecce, B
3aBHCHMOCTH OT 4€ro pasjinyaioT JABE ee
Pa3sHOBUAHOCTH:  NPE3U/ICHTCKO-TIapIia-
MEHTCKYI0O U I1apJIaMEeHTCKO-IIPE3UJICHT-
cKyro pecryonuky. B mepBoii B ¢opmu-
pOBaHMM M (YHKUHOHUPOBAHWU HpaBHU-
TEIbCTBA OINPEACISIONIYI0 POJb HIPACT
MIPE3UJICHT, BO BTOPOii — ITapIaMeHT.

TakoBa oOmiast cxema, KOTOpas B
KaKI0U KOHKPETHOM CTpaHe UMEET CBOU
0COOEHHOCTH M B TO YK€ BPEMsI SBIISIETCS
HEOOXOMMMOIT IS HAIlero JajJbHEHIIero
aHanu3a.

Cuurtaercsi, 4to cMmeuraHHas (op-
Ma pecHyOIMKAHCKOTO IIPaBJICHUS IPH-
3BaHa COCAMHATH B ceOe NpenmylecTsa
MIPE3UJICHTCKON (CHIIbHAS M CTaOMIIbHAs
HCIIOJHUTEIIbHASL BJIACTh) U MApiaMeHT-
CKOM (MOJUTHUYECKasi OTBETCTBEHHOCTH
MIPABUTEIbCTBA TIEPE]L MapIaMEeHTOM) pe-
cryOnuK, n3derasi X HEJAOCTAaTKOB: aBTO-
puTapu3Ma U30paHHOTO ITyTEM BCEOOLINX
U TIPSIMBIX BBIOOPOB M BO3IJIABISFOLIETO
UCIIOJIHUTENIBHYIO  BIIACTH  HPE3UACHTA
(pe3uzeHTCcKas pecliyOnuka) W Hecra-
OMIIBHOCTH 3aBHUCSAILETO OT packiiaja map-
TUHHO-TIOIUTHYECKUX CUJI B NapllaMeHTe
NIPAaBUTEIbCTBA (IIAPIAMEHTCKAs PECIy-
Onuka). B neficTBUTEIBHOCTH CMEIIaHHAS
pecnyOnuka Hepeako coderaer B cebe
HMEHHO HEJOCTATKHU IIPE3UACHTCKOTO U
MapJIAMEHTCKOTO MPABJICHUS, HE MCIOJIb-
3ys UX NPEHMYIIECTB, O YEeM HaIIAIHO
CBUJICTEIILCTBYET OIBIT HCIOIb30BAHHS
9TOH (OPMBI MpaBIEHUS B pecITyOInKax
osiBurero CCCP, cTaBImuX CyBepeHHBIMU
rocy/lapCTBaMu, B TOM YHCIIC B YKpauHe
B Kakoi-To Mepe B Mosose.

WHeTuTyT npe3uieHTcTBa Kak CUCTe-
Ma KOHCTUTYIIMOHHO-TIPABOBBIX HOPM,
OIPE/ICIIAIONIMX MOPALOK M30paHUs mpe-
3UJIEHTA U €r0 CTaTyC B CUCTEME OPTaHOB
TOCYIapCTBEHHOU BIACTH (IPUMEHHUTEINb-
HO K KOHKPETHBIM CTpaHaM — HHCTUTYT
MIpe3uCHTa) B OOMBIINHCTBE CTPAH MHUPA
B TOW WJIM HHOM CTETICHU UICHTUPHUIIHPY-
€Tcsl C BETBBIO MCIIOIHUTENBHON BIIacTH.
KoHCTHUTYIIOHHBIE aKTBHl HE3aBHCHUMOIT
VKpauHbl MO-pa3HOMY OIIPENEISUI CTa-
Tyc IIpe3unenta YkpauHel, €ro oTHoOIIE-
HHUE K HCIIOJIHUTENBHON BIIACTU Y B3au-
MOOTHOIIEHUS C MPABUTENBCTBOM KakK €€
IIaBHBIM OPTaHOM.

B coorBercTBuM ¢ 3akoHOM YKpauH-
ckoit CCP «O6 yupexnennu nocra I[Ipe-
suneHTa Ykpaunackoii CCCP u BHeceHUN
n3MeHeHn u gononHeHnit B KoHctn-
Tynuio (OcHOBHOH 3aKoH) YKpamHCKOI
CCP» ot 5 ntonst 1991 . [1] «IIpesnnent
Vkpaunckoii Coserckoii Conpanucruye-
ckoit PecrryOnuku sIBIsIeTCSl HAMBBICIIIUM
JIOJPKHOCTHBIM JIMIIOM YKPaHHCKOIO TO-
CylapcTBa M IVIABOH HCIOIHUTEIbHOM
practi» (4. 1 cr. 1141); «IIpesnaent
Vkpaunnckoit CCP uzbupaercst rpaxiana-
mu Ykpaunnckoit CCP Ha ocHOBe o0miero,
PaBHOTO ¥ MPSIMOTO U30MPATEILHOTO Mpa-
Ba IPU TaHOM TOJIOCOBAaHMU CPOKOM Ha
math aet» (4. 1 c1. 1143) (3meck u manee
TIEPEBOJT aBTOPA).

Pone Ilpe3unenta B HhopMHpOBaHUU
Kabunera MUHHCTPOB 3aKirodaeTcs B
TOM, YTO OH:

«6) mpencrasisier BepxoBhoii Pane
VYkpaunckoit CCP kanauaarypy ajis Ha-
3HAUEHUs Ha JOJDKHOCTH [IpemMbep-MHUHN-
CTpa; BHOCUT MpenjioxeHue BepxoBHoit
Pane VYkpaunckoit CCP 06 ocBoboxie-
HUHM ¢ J1okHOCTH [Ipembep-MuHKCTpa;

7) mo cormacoBaHuio ¢ BepxoBHOI
Panoii Ykpaunckoit CCP Haznaugaet [o-
CYIapCTBEHHOTO MHHHUCTpA 110 BOIIPOCAM
00OpOHBI, HAIIMOHAILHOW 0€30MacHOCTH
W Ype3BBIYANHBIX CHTyallMi YKpaumHCKOMI
CCP, MuHucTpa BHYTPEHHUX A€l YKpa-
nHckoii CCP, MuHHCTpa MHOCTpPaHHBIX
nen Ykpannckoit CCP, Munucrpa punan-
coB YkpauHckoit CCP, MunucTtpa roctu-
uun Yrpaunckoit CCP, Ipeacenarens Ko-
MHTETa TOCYJapCTBEHHOH 0e30MmacHOCTH
VYkpanuckoit CCP.

Ilo mpencrasnenuto IIpembep-muHu-
CTpa Ha3HA4YaeT U YBOJIBHACT PYTHX Uile-
HoB Kabunera MuHHCTpOB YKpamHCKOI
CCP» (1. . 6, 7 cT. 1145).

Koncrurynuonnsiii  JloroBop Mexmy
Bepxosnoit Panoit Ykpaunsl n Ilpesnnen-

" LEGEA SI VIATA

ToM YKpanHsl «O0 OCHOBaX OpraHu3aluu
U (YHKIMOHUPOBAHUS TOCYJIAPCTBEHHON
BIaCTU U MECTHOTO CaMOYNpPAaBIEHUS B
VYKpauHe Ha mepuoj A0 NPUHITHS HOBOK
Koncruryrun Yipaunsp ot 8 utons 1995
r. [2] momrBepaun craryc Ilpesmnmenta
VYKkpauHbl Kak IJIaBbl HCHOJHUTEILHON
BJIACTH, TIPU3HAJI €T0 TAK)Ke IIIABOH MpaBH-
TEJILCTBA W 3HAYUTEIHHO PACHIMPUII TIOJI-
HOMOYHS 110 (HOPMHUPOBAHUIO MIOCIIETHETO:

«[IpesuneHT YKpawHBI SBISETCS Ia-
BOM TrOCyAapcTBa 1 MIaBOM rocy1apCTBEH-
HOU MCIOJIHUTEIBHON BIIACTH.

[Ipe3uneHT YkpauHbl Kak IjlaBa ro-
CyIapCTBEHHOW HMCHOJIHMUTENBHON BIACTH
OCYILECTBIISIET 3Ty BIAcTh dYepe3 BO3-
miaBisiemoe uM [IpaButensctBo — Kabu-
HeT MUHUCTPOB YKpauHbl — U CUCTEMY
LEHTPAIBHBIX ¥ MECTHBIX OPTaHOB rOCY-
JIapCTBEHHOM MCIIOJHUTEIILHON BIACTH»
(1. 4. 1,3 ct. 19);

«lIpe3uneHT YKpauHbl B MECSYHBII
CPOK TIOCIIE€ BCTYIUICHHS B JIOJDKHOCTD
WM CO JIHSI OTCTaBKH IIPEXKHEr0 cOoCTaBa
[IpaBuTenscTBa Ha3HauaeT [Ipembep-mu-
HHUCTpa YKpauHbl, POPMUPYET HOBBIH CO-
craB [IpaButensctBa Ykpannsl — Kabune-
Ta MunuctpoB Ykpausel» (4. 1 ct. 22).

Ponbs BepxoBHo#t Pagbl Ykpanubl B
MHBECTUTYpE MPABUTENbCTBA 3aKJIIOYa-
Jachk B TOM, 4TO OHa yTBepxkjana IIpo-
rpamMMy ero JesteinbHocTH: «B mByxwme-
CSYHBIH CPOK CO JHS CQHOPMHUPOBAHUS
Kabuner MuHHCTpOB VYKpaumHBI TIpen-
craBisier [IporpaMmy cBoeil aesTenbHO-
CTU Ha paccMmoTpeHue BepxoBHoil Panbl
Vkpaunsl. B ciaydae Hecornacus ¢ npen-
craBieHHoil [Iporpammoii  BepxoBHas
Pana Ykpaunsl MoxxeT Beipa3uth Kabune-
Ty MuHuctpoB HemoBepue» (4. 2 ct. 22).

JloroBop mpemycmarpuBai BOMHYIO
— U mepeq mapIaMeHTOM, U Iepe] TIaBoi
rocyJapcTBa — TOJUTHYECKYI0 OTBET-
CTBEHHOCTH IIPAaBUTEIbCTBA: «BepxoBHast
Pana Ykpanns! <...>23) MoXeT 00bSIBUTD
BOTYM HeJI0Bepus BceMy coctaBy [IpaBu-
TENbCTBA YKPAaWHbI WIH OTAENBHBIM €ro
YJIeHaM, 4TO BJIeYeT 3a COOOH MX OTCTaB-
Ky» (1. 23 4. 1 ct. 17); «IIpaBuTenbcTBo
Vkpaunsl — Kabuner MunuctpoB Ykpau-
HBI SIBJISIETCS LEHTPAIbHBIM KOJJIETHAIlb-
HBIM OPraHOM HCIIOJHMUTENILHON BIIACTH,
nogunHeHHbIM [Ipe3unenty YkpauHsl u
OTBETCTBEHHBIM Tiepen Hum» (4. 1 cT. 29).

Bosrnasinenue IlpesuneHTtom VYkpa-
WHBI WCIOTHUTEIBHON BIACTH W €IUHO-
nugHOe (popMHpOBAaHHME MM COCTaBa Ipa-
BUTENIHCTBA SIBJISIFOTCSI TIPH3HAKAMH TIpe-
3UJCHTCKOM pPECHyOlIHuKH. YTBEp)KICHUE
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Bepxosnoii Panoit Ykpauns! [Iporpammbl
JIeSITeNbHOCTU MIPAaBUTENIBbCTBA U €r0 MO-
JIUTUYECKasi OTBETCTBEHHOCTb Iepe]] map-
JTAMEHTOM — IIPU3HAKU MapIaMEHTCKOM
pecnyOnuKy.

Hogast Koncrtutynus Ykpaussl, npu-
Hsatas Bepxosnoit Pamoit VYkpamnsr 28
ntoHst 1996 1. [3], y'xke He mpoBo3MIAIIa-
na Ilpesnnenta YkpanHsl TIIaBOH HCIIOJN-
HUTEJIBHOW BIIACTH, HO COXpaHHJIA €ro
pelIaloIy0 poiib B (DOPMHUPOBAHUHM I1pa-
BuTenbCcTBA. B coorBercTBuM ¢ KoHcTm-
tyuueit [lpesunent Ykpaunsr:

«9) HaszHawyaeT ¢ comiacusi Bepxos-
Hoit Panpl Ykpaunsl [Ipembep-munuctpa
VKpauHbl;  IpeKpamaer — MOJTHOMOUHS
[Ipembep-MuHHUCTpa YKpauHbl U NPHHU-
MaeT PeIIeHNe O eT0 OTCTABKE;

10) HasHa4aeT MO MPEICTABICHUIO
[Ipembep-MuHUCTpa YKpauHbl 4WICHOB
Kabunera MuHHCTpOB YKpawHBI, pyKoO-
BOJHTENICH JPYyTuX LEHTPaJbHBIX Opra-
HOB HCIIOJIHUTENGHOW BIIACTH, a TaKKe
npezcenaTeneil MECTHBIX TOCYJapCTBEH-
HBIX aIMHMHUCTpAllMd ¥ TNpeKpamiaeT
UX TIOJIHOMOYHMSI Ha 3TUX JOJDKHOCTSIX)
(1. 9,10 4. 1 ct. 1006).

Pony BepxoBhoii Pangst Ykpaunsl B
(hOPMHPOBAHUM NPABUTEIBCTBA, TAKHUM
o0Opa3oM, cBenach K TOMY, YTO OHA TOIb-
KO JaeT comiacue Ha HaszHadeHue [lpe-
3uieHTOM YkpauHsl [IpeMbep-mMuHucTpa
Vkpaunsl. Crioco6 (opmupoBanus mpa-
BUTENILCTBA, NPU KOTOPOM pOJIb Mapiia-
MEHTa B 9TOM IIpoIlecce SBISIETCS HOMU-
HaJIbHOM, NMPHHATO ONpPENENATh KaK BHeE-
napjJaMeHTCKUM.

B To xe Bpems HoBas KonctuTyus
‘YkpauHbl cOXpaHuIa TBOMHYIO TOJIUTHYE-
CKYI0 OTBETCTBEHHOCTb IIPAaBUTENLCTBA, &
HUMEHHO Iepes mapiamenToMm: «Bepxos-
Has Pana YkpauHbl 0 IPEAIOKECHUIO HE
MEHEE OJHOM TpeTH HapOAHBIX ACIMyTa-
TOB YKpawWHBI OT €€ KOHCTHUTYIHOHHOTO
COCTaBa MOJKET PacCMOTPETh BOIPOC 00
orBeTcTBeHHOCTH Kabunera MUHHCTpOB
VKpauHBl ¥ TPUHATH PE30JIOIHI0 HE0-
Bepusi Kabunery MuHUCTPOB YKpauHEI
OGONIBIIMHCTBOM OT KOHCTHTYL[MOHHOTO
coctaBa BepxoBHoit Panpl YkpauHb»
(a. 1 ct. 87); «IIpunstue BepxoBHoii Pa-
Joil YKpauHsl pe3omonnu Hegosepus Ka-
O6uHeTy MUHHCTPOB YKpauHBI BIICUYET OT-
craBky KaGuHera MUHHCTPOB YKpauHbI»
(4. 4 ct. 115), a Taxoke mepex IIaBoOH ro-
cynapcrsa: «IIpembep-MuHHCTP YKpauHbL
o0s3aH mogatk [Ipesunenty YkpanHsl 3a-
siBiieHne 00 orctaBke Kabunera MwuHm-
cTpoB YKpauHsI 10 pemenuto [Ipesnnen-

Ta YKpauHbl WIN B CBS3U C IPUHSITHEM
BepxoBHoit Pagoit Ykpaunsl pezontonuun
Henosepus» (4. 6 ct. 115).

ITo noBoii Konctutynum VYkpauHsl
NPaBUTEIBCTBO  OKa3ajoch  Hauboiee
ci1a0bIM 3BEHOM B CHCTEME BBICIIUX Op-
raHoB rocyjpapcTBeHHoOM BiacTd. Hecs
JBOWHYIO TIONUTHYECKYI0 OTBETCTBEH-
HocTh, KaOuner MuHHCTPOB VYKpauHBI
HE MMeJI KOHCTUTYIIMOHHBIX CPEJCTB BO3-
JIEMCTBYSI HY Ha IJ1aBy TOCYIapCTBa, HU Ha
napinamenT. IIpu napnameHTcKoil Gopme
NpaBIeHUs. TaKUMM CpPEACTBAMU SIBIIS-
I0TCsI, COOTBETCTBEHHO, HHCTUTYTHI KOH-
TPacCUrHATYpPbl (CKPEIUICHHUs IMOMUCAMU
[IPEMbEP-MUHHUCTPA U MUHHCTPOB AKTOB
IVIaBbl TOCY/IAPCTBA, 0€3 KOTOPOro OHH HE
HMEIOT IOPUINIECKON CUIIBI) U IOCTAaHOB-
KA TPaBUTEIHCTBOM B IapiIaMEHTE BO-
npoca O J0BEPUH €My, CIIEICTBUEM HEero
MOXKET CTaTh POCITYCK MapiiaMeHTa. XOTs
Koncturynust YkpauHsl 1 npemxycMorpe-
Jla MTHCTUTYT KOHTPACUTHATYpHI (4. 4 CT.
106), or He MOT OBITH CPEACTBOM BO3/ICH-
ctBus Kabuuera MuHHCTpOB YKpauHBI
Ha IIpe3unenta YkpauHbl U3-3a MOJIUTH-
4eCKOH OTBETCTBEHHOCTH MPaBUTEIbCTBA
nepes IaBoi rocyJapcTBa ¢ BO3MOXKHO-
CTbIO OTCTAaBKM TpaBHUTENBCTBA. Kpome
TOro, hopMupyemMoe BHEMAPIaMEHTCKUM
CrI0cO0OM MPABUTEIHCTBO HE UMETIO BO3-
MOXKHOCTH OIHPATHCS B CBOCH HEATENb-
HOCTH Ha HapJIaMEHTCKOE OONBIINHCTBO,
kotoporo B BepxosHoil Pane VYkpaunsl
BOOOIIIE HE CYIIECTBOBAJIO.

He ¢opmupys mpaButensctBo, Bep-
xoBHas Pana YkpanHbl He Hecna OTBET-
CTBEHHOCTH 3a €ro jAesTenbHoCTb. IIpe-
3UAEHT YKpauHbl, XOTS U (OPMHPOBAI
MIPAaBUTEIbCTBO, HO TAKXKe HE HEC OTBET-
CTBEHHOCTH 3a €ro AeATeIbHOCTb, IIO-
CKOJIBKY KOHCTHUTYLIIMOHHO YK€ HE Ompe-
JIeJIANICS TIIABOM MCIOIHUTEIBHON Bila-
ctu. B pesynprare Kabuaer Munuctpon
VYKpauHBl HE MOT CTaOMJIBHO pPaboOTaTh:
€ro OTIpPAaBISLIM B OTCTaBKy TO IJIaBa
TOCyAapcTBa, TO MapJiaMeHT. 3a MEepHOL
nociie npuHATUs 28 uroHg 1996 r. HoBoi
Koncturynuu Ykpaussl u 10 BCTYIJIEHUS
B CHIIy €e U3MeHeHuit oT 8 nekadps 2004
r. (1 suBaps 2006 r.) B YKkpauHe cMeHH-
J0ck cemb lIpeMbep-MHHUCTPOB, COOT-
BETCTBEHHO, CTOJIBKO ke cocTaBoB Kalu-
HeTa MUHUCTPOB YKpauHslL.

HeobxonumocTs B orpaHuueHHN
MTOJTHOMOYHI TJIaBBI TOCYIapcTBa B che-
pe HCIIOIHUTEIHHOM BIIACTH, ITOBBIIIE-
HUM POJIU TapjaMeHTa B ()OPMUPOBAHUH
1 (QYHKIMOHMPOBAHUU IPABUTEIIHCTBA,
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obecriedeHHH CTabMIIBHOCTH €ro cocTaBa
U JeATEeNbHOCTH ObUla OCHOBHOW Ipu-
YUHOW KOHCTUTYILMOHHOW peQopMbl B
VYkpaune 2004 1., OCHOBHOE COfIEp)KaHUE
KOTOPOIl cOCTaBMIIO IepepacnpeseeHne
MOJIHOMOYHH IO (OPMUPOBAHUIO TIPABHU-
TEJILCTBA B IOJB3Y MapiaMeHTa, yChie-
HHUE eT0 BIVSIHUS Ha (QYHKIIMOHWPOBAHUE
WCTIOJTHUTEIBHON BIIACTH B IEJIOM M TEM
CaMBbIM I1e€pexo]] OT IPE3UICHTCKO-TIapiia-
MEHTCKOH K IapIaMeHTCKO-TIPE3HUICHT-
CKOM (hopMe npaBiIeHuUS.

B coorBerctBun ¢ 3akoHoM Ykpau-
Hbl «O BHeceHun u3meHeHui B Konctu-
Tyuuio Yipausbl» ot 8 gekabps 2004 r.
[4] x momHomouusim BepxoBhoil Passbi
VKpauHbl IpUHAATEKUT «12) Ha3HAUEHUE
no npencrasienuto IIpesunenra Ykpau-
Hbl IIpembep-munucTpa Yxpaussl, Mu-
HUCTpa O00OpPOHBI YKpawHbl, MHHHCTpa
WHOCTPAHHBIX A€ YKpanHbl, Ha3HAYCHUE
mo mpezacTaBieHnio [IpeMbep-MuHUCTpA
VkpanHsbl Ipyrux 4wieHoB Kadunera Mu-
HUCTPOB YKpaWHbl <...> pEIIeHHE BO-
npoca o6 orcraBke IIpembep-MHHHCTpa
Vkpaunsl, wienoB Kabunera Munuctpon
Vikpauus (1. 12 4. 1 ct. 85). [Ipu aT0M, B
OTJINYUE OT MPEKHUX KOHCTUTYLHOHHBIX
npeanucanui, IIpesunent YkpauHsl Mo-
JKeT npeacraButh Bepxosnoiil Pane Ykpa-
WHBl KaHIWIATYpy Ha IODKHOCTH [Ipe-
MBEP-MHHHUCTpa YKpanHbI HE MO0 CBOEMY
YCMOTPEHHUIO, @ TOJBKO IPEATOKECHHYIO
eMy TMapiIaMeHTCKAM  OOJBIIMHCTBOM
(«xoanuuueil nemyTarckux ¢paxuuid, B
COCTaB KOTOPOH BXOJHUT OOJBIIMHCTBO
HapOJHBIX JEMYyTaToB YKpauHbI OT KOH-
CTUTYLHOHHOTO  cocTaBa BepxoBHoi
Panpr Ykpauus»).

KoHcTuUTyIIMOHHBIE H3MEHEHHS, CO-
XpaHUB HMHCTUTYT NOJUTUYECKOH OTBET-
crBenHocTH Kabunera Mununctpos Ykpa-
nubl nepen IIpesunenTom YkpauHsl B 00-
meM Buze (4. 2 ct. 113), ormMenmm npaso
IIpe3unenrta npuHUMATH pemeHne o0
orctaBke I[Ipembep-mMuHHCTpa YKpaWHEL
Teneps m1aBa rocyiapcTBa MOXET TOJIBKO
MPENIOKUATh TapIaMeHTy pPacCMOTPETh
BOIIPOC 00 OTBETCTBEHHOCTH IPABUTEIIb-
CTBa, PELIEHUE 10 KOTOPOMY OCTaeTcs 3a
napiamentom (4. 1 ct. 87).

B omnuuune ot Yikpaunsl, HoBas Kon-
crutyiust Pecryonuku MomnioBa, mpuHsi-
tast [Tapnamenrom Pecny6nuku Mongosa
29 wmionsa 1994 1. [5], yupeanma mapma-
MEHTCKHH crioco0 GopMHupOBaHHUS TPABU-
TEJILCTBA B TaKOH (popme:

«Crarbs 82. Haznauenue IIpaBurens-
CTBa
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1) Tlocne koHCynbTamuid ¢ mapia-
MEHTCKMM OonbImMHCTBOM  IIpesuneHt
PecnyOnukn MonjoBa BbIIBUraeT KaH-
JIUIaTypy Ha JOJDKHOCTH [Ipembep-mu-
HHCTpA U Ha OCHOBaHUH BOTyMa JI0OBEpUS,
BhIpaskeHHOTO IlapmameHToM, Ha3HadaeT
IIpaBurenscrBo.

2) B ciryuae o6HOBeHus [IpaBuTens-
CTBa WJIM TIOSBJICHUS B HEM BAaKAaHTHBIX
nomwkHocTed IlpesumeHT 1o mpemsoxe-
Huto [Ipembep-MuUHHCTpa OCBOOOXKIAET
OT JOJDKHOCTH M HA3HAYaeT OTJEIbHBIX
wiieHoB [IpaButenscTBay.

B pesynbrare BHecenus: B Koncrury-
nuto Pecnybnuku Mongosa 3akoHOM OT 5
utoi1st 2000 r. u3MeHeHu apIaMeHTCKUI
croco0 (GOopMHPOBaHMS IPABUTEILCTBA
nproOpen KIacCHIECKYIo GopMy:

«Crarps 98. MuBecTuTypa

1) Ilocme xoncympTammii ¢ mapia-
MeHTCKnMH Qpakimsamu [Ipesunent Pe-
cy6iaukyr MonioBa BEIIBUTAeT KaH/IU/1a-
TYpy Ha T0JDKHOCTH [Ipembep-MuHHCTpA.

2) B 15-mHeBHBIH CpOK TOCIE BBI-
JBWKEHHUS KaHAWAAT Ha  JOJDKHOCTD
IIpembep-munuctpa npocut IlapnameHt
BBIPA3UTh BOTYM JIOBEpHs MpOrpaMme
JIeATEeIbHOCTH M BceMy cocraBy [IpaBu-
TEIbCTBA.

3) IlporpaMma AEATETBHOCTH H CO-
craB IlpaBurenscTBa 0OCYXIaroTcss Ha
3acenanuu Ilapnamenta. [lapnameHT BbI-
pakaeT BOTyM moBepust IIpaBuTenscTBy
OOJIBIIMHCTBOM TOJIOCOB M30paHHBIX Jie-
Iy TaToB.

4) Ha ocHOBaHMH BOTyMa JIOBEpH,
BeIpaxkeHHOro [Tapnamenrtom, IpesunenHt
Pecnyonuku MonyoBa Ha3zHavaet [IpaBu-
TEJILCTBO.

5) [IlpaBuUTenbCTBO  OCYLIECTBISET
CBOM TOJIHOMOYMS CO JIHS HPHHECECHHS
npucsiru ero wieHaMmu nepen Ipesnnen-
ToMm Pecnybmmkn Momnosa.

6) B cinyyae HEOOXOMUMOCTH KaJpo-
BBIX II€PECTAHOBOK WJIM BAaKAaHCHHU JIOJIK-
Hocred B IlpaBurtensctBe IlpesuneHt
Pecny6nrkn ModioBa 1o mpe;uioKeHUIo
IIpembep-MuUHUCTPA  OCBOOOXKIAET OT
JIOJDKHOCTH M Ha3HA4aeT OTAENbHbIX uJie-
HoB [IpaButenscTBa» [6].

Kak B mepBoM, Tak U BO BTOPOM CITy-
Yyae KaHIuIaTypy Ha aoipkHocth [Ipe-
Mbep-muHuCcTpa PecnyOnuku Mommosa
(baxruuecku ompexenser He [IpesnzaeHT
Pecnybnmukn MonpmoBa, a maprameHTt-
ckas (pakmys MONUTHYECKOW MapTHH,
nMmeromas  abCoOMOTHOE  OONBIIMHCTBO
JeTyTaTCKUX MAaHJaTOB, WM KOAJIHIUS
MapIaMeHTCKUX (pPaKIid, B COBOKYII-

HOCTH HUMEIOIass TaKoe OOJIbIIMHCTBO
MaHJaToB. B NpoTHBHOM cilyuae BbIIBU-
HyTtast [Ipe3ugeHToM KaHAMOATypa Ha
JoKHOCTH [Ipembep-MuHHCTpa U cocTaB
[IpaBuTenscTBa HE MOTYYUT BOTyMa JO-
Bepus [lapnamenra u IlpaBuTenscTBO He
COCTOMTCS.

B coorBercTBHM ¢ JOTHKOM mapia-
MEHTCKOH ()OpMBI TIpaBICHHS HECIO-
cobHocth [lapnamenra cdopmupoBarh
[IpaBUTETHCTBO B KOHCTUTYIIHOHHO OTpe-
JIeJIEHHBIA CpPOK BiedeT pocmyck Ilapma-
MeHTa (4. 4. 1, 2 ct. 85).

B nHCTHTYTE HHBECTUTYPBI BaXKHO TO,
yro [lapmamMeHT yTBepxkIaeT HE TOIbKO
cocraB [IpaBuTenbcTBa, HO M MPOrpamMMy
€ro JeATeNIbHOCTH, YTO BO3JIaraeT OTBET-
CTBEHHOCTh 33 €€ BBIMOIHEHHE TAKXKE U
Ha Ilapmament, cmocobcTByeT oOBenu-
Henuto ycwinil IlpaButensctBa u Ilap-
JIAMEHTa MO OCYILIECTBICHUIO Tocyzaap-
CTBEHHOU TTOJIUTHKH.

KonctuTynms YkpanHbl Takxke Impea-
YCMaTpUBaeT B KadeCTBE ITOJTHOMOUHS
BepxoBHoit Panet Vipaunsr «11) pac-
CMOTpPEHHE U MPUHATHE PEeIlIeHHs MO yT-
BepkAeHHI0 [IporpaMMel JeATeNbHOCTH
Kabunera MunuctpoB Yikpauss (m. 11
4. 1 ct. 85), omHAaKO YTBEpKACHUE TaKOH
[Iporpammbl He sBISAETCA COCTABILIOLICH
npouenypel  popmupoBanus KaOunera
MunucTpoB YKkpauHbl, U OH HEPEIKO BO-
o01e obxoauics 6e3 Hee.

BaxnbiM cpencrBoM BiausiHus [Ipe-
3uneHTa Ha [IpaBUTENBCTBO SBISIETCS
€ro NpaBO OTMEHATH aKThl MPABUTEIb-
CTBAa WM NPUOCTAHABIMBATh HX Jeil-
ctBue. KoHcTuTynus YkpauHsl mepBo-
HavyanbHO Hajenuna [Ipesunenrta Ykpa-
HHBI IPABOM OTMEHSATH J€HCTBHUE aKTOB
npasButenbeTBa: «lIpesnaent Ykpaunst
<...> 16) ormensier aktel KaOunera
MunnctpoB VYkpaussl...» (m. 16 4. 1
ct. 106) [3]. Ocoboit morpebHOCTH B
HCIIONIF30BAHUN HTOTO IpaBa y TJIABEI
rocyzapctsa He OBLIO, TTOCKOJIBKY ITpa-
BUTEJIBCTBO JCHCTBOBAJIO BCEIEIO MOJ
€ro KOHTPOJIEM.

Koncrurynuonnas pedopma 2004 1.
n3MeHuna 310 mpaso:  «lIpesnpeHt
Vkpaunbl <...> 15) npuocraHaBIHBaeT
neiicreue akroB KabGunera MuHHCTpOB
VYKpauHBl O MOTHBAM HECOOTBETCTBUS
9101 KoHCTHTYIIMM € OAHOBpPEMEHHBIM
obpamenueM k Koncrurynnonnomy Cymy
YKpanHbI OTHOCUTEIBHO UX KOHCTUTYIIN-
ornHoctm» (m. 15 4. 1 ct. 106) [4]. OxHo-
BPEMEHHO C 9THM, KaK 0TMEUaJIOCh BBIIIE,
pedopma mummia [pesnnenta YkpauHbt

IpaBa IPUHUMATh pelIeHHe 00 OTCTaBKe
ITpembep-muHUCTpa YKpauHbl (2 3201HO
U BCEro cocrasa npaBuTenbscTBa). [locme
storo [Ipe3uneHt YkpauHsl mIpaBo MpHo-
CTaHaBIMBATh JelicTBUEe akToB KaOuHera
MunuctpoB YKpauHsl ¢ LEIbI0 OKa3aHUs
JTaBJICHHS HA HETO MCIIOIB30BAI IOBOJILHO
AKTHBHO.

BoiBoabl. Koncrurynus PecryOnuiku
MoiioBa M3HaYalbHO YCTAHOBHJIA TO,
9TO B YKpamHEe MOSBUIIOCH TOJIBKO B pe-
3ysbTare KOHCTHTYLIMOHHOH pedopMbl:
«[Ipesunent Pecrybnukun MomnymoBa ocy-
HIECTBIISIET TAKKE CIIEAYIOLIHE TOTHOMO-
yusi: <...>1) IPUOCTaHABIMBALT ICHCTBUE
akToB [IpaBuTenbcTBa, MPOTUBOPEUAIINX
3aKOHOJATEIbCTBY, 0 MPUHATHS OKOHYA-
TeNBHOTO pemeHus KoHCTHTYIMOHHBIM
cynom» (1. «i» ct. 98) [5].
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ITPABOBBIE OCHOBBI ITACTIOPTHOI'O PEXKUMA B YKPAUHE

JIinooBr KOPOBOUYKHHA,

coucKarelsb Kaeapbl a AIMUHUCTPATUBHOTO U (JUHAHCOBOTO IpaBa
Hannonansnoro yHusepcutera «Oecckas Iopuandeckas akaaeMushy

Summary

The article presents a theoretical study of legal acts that form the basis of the passport mode. The author is analyzing the legal
norms governing the functioning of the unified state registry of population. In article also positive and negative sides of introduction
of biometric passports are described. It is determined that Ukrainian legislation governing the passport mode, has complex character

and demands ordering.

Key words: passport mode, unified state registry of population, biometric passport.

AHHOTAUA

B crarbe npoBOIUTCS TEOPETUUECKOE UCCIIEOBAHUE HOPMATUBHO-IIPABOBBIX aKTOB, COCTABIISAIONINX OCHOBY IIACIIOPTHOTO PEXKU-
Ma. AHaJIM3UPYIOTCS OTAENbHbIE HOPMBI, periaMeHTUpyIolue GpyHKIHMOHupoBaHue EnuHoro pemorpaduyeckoro peecrpa, paccMa-
TPUBAIOTCS [O3UTUBHBIC M HET'ATHBHBIC ACIICKThI BBEJCHH OMOMETPHUUCCKUX MACIIOPTOB, IPEJIaraloTcs BOSMOXKHbIC IIyTH pa3pelie-
HUSI OTJCTBHBIX MPOOIIEMHBIX BOIIPOCOB. YCTaHOBIICHO, YTO 3aKOHOJATEIFCTBO YKPAWHBI, PEIIAMEHTHPYIOIIEE MaCIIOPTHBIN PEXNM,
HOCHT KOMIIIEKCHBII XapaKTep, HO IIPU 3TOM OO0JIbIIOE KOJIMYECTBO HOPMATHBHO-IIPABOBBIX aKTOB, B YaCTHOCTHU MO/I3aKOHHBIX, CO3/1a-
€T HEKUE [IPaBOBbIC KOJUIU3HH, TPEOYIOIHE pa3peieHHs.

KuroueBble cjioBa: MacnopTHBINA PEXKUM, eHHBII IeMorpaduyeckuii peectp, OHOMETPHUYECKHUiT MacopT.

IIOCTaHOBKa npodiaembl.  Co-
JIepXKATEIbHYI0 OCHOBY KaKO-

ro-1100 MPaBOBOTO PEKHMa COCTABIIAIOT
HOPMBI TIpaBa, ¢ UX ITOMOIIBIO MPOINCHI-
BaeTCs MPaBOBOI CTAaTyC YIaCTHUKOB KOH-
KpETHBIX NpaBooTHOIIEHU. [TaciopTHbII
PEKUM OIpesieNnseT NOPSJOK MOTyYEeHUs
MacropTa, KOTOPBIH SBISIETCS TOATBEPK-
JIEHUEM Halu4usl TOM «HUTOUKU», UTO
CBSI3BIBACT TOCYAAPCTBO C KOHKPETHOM
JUYHOCTBIO, CYIIECTBOBAHUS y HHUX B3a-
UMHBIX TpaB u oOs3aHHOCTeH. Kpome
TOTO, MACTIOPT CIY>KUT OJHUM U3 OCHOB-
HBIX JJOKYMEHTOB, YA0CTOBEPSIIOIINX JIIY-
HOCTh, OH HEOOXOIVM IIPH 3aKIIOYCHUH
IPaXIaHCKO-TIIPABOBBIX CJIEIOK, OCYIIECT-
BJICHUHM OaHKOBCKHX OIEpaIyid, opopm-
JICHUM MOPYYEHUH U T. A. DTOT aAMHUHU-
CTPaTUBHO-NIPABOBON PEXHUM HalpaBlcH
Ha o0ecriedeHne HalMOHaJIbHOI Ge3omac-
HOCTH, JOCTH)XEHUE OajaHca MEXIy WH-
TepecaMH y4aCTHUKOB MPaBOOTHOIIECHHH,
BKJIIOUAst TOCYZapCTBO, HHTEPEC KOTOPOTO
JIOJDKEH 3aKJII0YaThCsl B CO3MAHUHM HE0O0-
XOIUMBIX YCIOBHH JUIS peann3anny IpaB
U cBOOOJ uenoBeKa U rpaxkaanuHa. Opu-
E€HTHPOBAHHOCTH YNPABICHYECKAX PEKHU-
MOB Ha OCYILECTBIICHUE MPaBO3ALIUTHON
U TIpaBooOeCIIeunTeNbHON (YHKIUN TI0-
3BOJIUT CO3/aTh PEajbHbIE YCIOBUS IS
peanu3alMu TpakAaHaMHM CBOMX IIpaB
W TapaHTHPOBATh BBINOJIHEHUE O00s3a-
TENbCTB YUYACTHUKAMU ITPABOOTHOLICHUH.

AKTyaJIbHOCTh TeMbl HCCJIeI0Ba-
Husl. Tema macmopTHOro pexuma Io-
CIIEAHUE TOABI JOCTATOYHO AKTHBHO
pa3pabaTpIBaeTCsl Kak YKPAaWHCKUMHU aji-
MHUHHCTPAaTUBUCTAMH, TaK M YYEHBIMH

ommkHero 3apyOexbs. Bompocsl aamu-
HHUCTPATHBHO-TIPABOBBIX PEXUMOB pac-
cMmarpuBaiuch B paborax B. ABepbs-
HoBa, /JI. baxpaxa, W. TomocHuuenko,
J.)Knankuna, B.Jlacroukuna, C. Maunsiaa,
B. Onedupa, U. Pozanosa, B. Pymaiino,
10. Tuxomuposa u ap. Bonpocsr mpaso-
BOTO PETyJIHPOBAHUS ITaCHOPTHO-PETH-
CTPAIlMOHHOW C(Qepsl HCCIEeIOBAINCH B
paborax B. Jlmbemns, WM. Kapmamosoi,
A. KopeneBa, K. Pocrosckoii, 0. Co-
CHOBCKOH U IPyTHX YYEHBIX U CIICLHAIIH-
CTOB-TIPaKTHKOB. IlyTH ycoBepIIeHCTBO-
BaHUS 3aKOHOJATENILCTBA B JJAHHOH ce-
pe mszyuanu T. Yenensceka, B. ['punak,
B. Kokapa, K. PocToBcbka.

Hecmotpst Ha 31O, cymiecTtByeTr psin
CHOPHBIX  BOTPOCOB. J[MCKYCCHOHHOM
ocTaéTcs Tema LenecooOpa3HOCTH BBe-
JIEHNs] eJMHOTO JleMorpaduieckoro pee-
CTpa, BBIIAY OMOMETPHYECKHX MacIop-
ToB. Hauayio BbI1aUM TaKuX MacropToB B
Vkpaune (¢ 12 sBaps 2015 1.) yxe He B
TEOpHUH, 2 Ha MPAKTHUKE MOKaXeT BCe MO-
3UTHBHBIE W HETaTHBHbIC MOCIEICTBUS
NPUHATHIX 3a MOCJIEAHEe BPeMs U3MEHe-
HUH U JONOJTHEHUH B JCHCTBYIOIIEE 3aK0-
HOZATEIbCTBO. [|JIs pa3perieHust BO3MOXK-
HBIX TpPYIHOCTEl HEOOXOAMMO H3YYUTh
JIEHCTBYIOIIYI0 HOPMaTHBHO-TIPABOBYIO
0a3y, perIaMeHTHPYIOIIYIO IpOoIece Ia-
CIOPTH3aMH W peTUCTpanuy (u3nde-
CKUX JIUIL.

Henap u 3apaum crarpu. [lanHas pa-
0oTa HarpaBJieHa Ha OIIpeJIeNICHHe Kpyra
HOPMAaTHBHO-IIPABOBBIX aKTOB, COCTaB-
JSIOIIMX OCHOBY IIACHOPTHOIO DPEKHMA,
UX aHaJIU3, BBISBICHUE MPOOJIEMHBIX BO-

pocoB ¥ (GopMyIMpOBaHUE BO3MOXHBIX
BapUAHTOB PEIICHUSI.

H3n0:xeHNe 0OCHOBHOIO MaTepuaJia.
COBOKYITHOCTh HOPMATHBHOTO MaTepH-
ana, pPenNIaMEeHTHPYIOMIETO pealn3aIuio
MACTIOPTHOTO PEXHMa YCIOBHO MOXHO
pas3nenuTh Ha Heckoibko rpymm. K mep-
BOM OTHOCSTCS HOPMaTHBHO-TIPABOBBIE
AKTBI BBICLLICH FOPUANYECKON CHUJIBIL.

KoHcrurynus VYipauHsl IpoBO3IVIA-
1mIaeT mnpasa, CBOOOABI M OOS3aHHOCTH
IpaKJaH M HMHBIX JIML, HOCTOSHHO WJIH
BPEMEHHO HaXOAALIMXCS HA TEPPUTOPUH
VYkpauns! (1. 2). E€ Hopmamu 3akperuie-
HBl OCHOBHBIC MOJIOKEHUS O JIUAUPYIO-
mux cyObeKTax, 0OecreynBarolMX pea-
JIM3aLHUIO0 TTACIIOPTHOTO PEXKIMA, BO3MOXK-
HOCTh NPUMEHEHHS IPUHYIUTEIBHBIX
Mep W aJAMHHHACTPATUBHON OTBETCTBEH-
HOCTH B ClTydae HapyIIeHUs TpeOoBaHMI
pexuma [1].

3akoHbl YKkpauHbel «O rpakiaHCTBE
Vkpauns» [2], «O mpaBoBOoM craryce
HMHOCTPAHIIEB U JHI 0e3 IpakAaHCTBa»
[3], «O GexeHIax u auLax, HyKAAOMINAX-
sl B IOTIOJIHUTENIbHOM MJTM BPEMEHHOM 3a-
ure» [4], «O cBobone nepeaBKeHIs 1
CBOOOZIHOM BBIOOpE MecTa MPOKUBAHUS B
Vikpauney [5], «O6 obecrieueHnu npas u
cBOOOZ BHYTPEHHE TIEPEMEIIEHHBIX JTHID)
[6], «O6 ummurpanum» [7] onpenemsor
aJIMUHHCTPATHBHO-TIPAaBOBON CcTaTyc (u-
3WYECKHUX JHI (TpakKaaH, WHOCTPAHIIEB,
arnaTpuIoB, OEXKEHIIEB) KaK CyOBEKTOB
a/IMMHHCTPATHBHOTO TPaBa, TOPsJIOK pe-
aIu3alM MUMH TIpaBa Ha cBOOOIY Iepe-
JBIKEHMS M BBIOOp MecTa IpOXKMBaHUS,
Clly4al OrpaHHYEHHS ITOTO Ipama, I0-



52 FEBRUARIE 2015

PSAIIOK HOJIy4EHHS TaCIIOPTHBIX JIOKYMEH-
TOB.

OgHUM M3 OCHOBHBIX HOPMAaTHUBHO-
IIPABOBBIX AKTOB B 3TOIl 00IACTH SABISET-
cs1 3axoH Ykpaunsl «O EnunoM rocynap-
CTBEHHOM JIeMOTrpaUuecKoM peecTpe u
JOKyMEHTaX, KOTOPbIE IOATBEPKIAIOT
TPOXIAHCTBO YKPaWHBI, YIOCTOBEPSIIOT
JIMYHOCTh WJIM €€ CHEeNHaNIbHBIN CTaTycy»
[8], xOTOPBI YCIIOBHO MOXKHO Pa3eiuTh
Ha nBe uactu. IlepBas kacaeTcs cosia-
HUs 0a3bl JAHHBIX YKPAMHCKHMX IpaklaH
n anarpuoB. Ha HOpMaTHBHOM ypoBHE
OIIpe/ICNICHbl  CTPYKTYpa, HOpsaok Qop-
MHPOBAHUS U NPUHLUUIBI QYHKIMOHHPO-
BaHus EanHOrO rocyapcTBeHHOTO 1eMo-
rpaduueckoro peectpa (manee — Peectp).
Bropas — Bblia4a psiia OMOMETPHUECKUX
JOKyMEHTOB, KOTOpPBIE M3TOTOBIISIOTCS B
BHJI€ KHIDKEUKH WM TTACTIOPTHOM KapTod-
KW, UCKITIOYEHUEM SIBIISIETCS YIOCTOBEpe-
HUE Ha BO3BpAIleHHE B YKpanHy, KOTOpoe
W3TOTaBJIMBAETCs B BHJE Oykiera. YIoMms-
HYTBIH 3aKOH periaMeHTHpyeT (hopMmy H
MOPAZIOK U3TOTOBIICHUS, BbIJJa4l, OOMEHa,
MIPOJIEHHS CPOKA JICHCTBHUS, TIEPECHUIKH,
U3bATHS, B TOM YHCIIE BPEMEHHOTO, BO3-
BpAIICHUS TOCYNApCTBY, NPU3HAHHE He-
JCHCTBUTEIIBHBIMU M YHUYTOXKECHHBIMH
JOKyMEHTOB, KOTOPbIE IOATBEPKAAIOT
TPOXIAHCTBO YKPaWHBI, YIOCTOBEPSIOT
JUYHOCTh WIN TIOATBEP)KIAIOT €€ CIICIH-
QIBHBIN CTaTyC, a TaK)Ke MpaBa M 00s3aH-
HOCTH JIMI, HA UM KOTOPBIX BBIJIAHbI Ta-
KHe JIOKYMEHTBHI.

B Peectp BHOcUTCS cienyromias MH-
¢dopmanust o smne: 1) ums auna; 2) gara
POXKAEHUS/CMEPTH; 3) MECTO POXKICHUS;
4) nom; 5) mara BHeceHHs UH(pOpMALUU
o quie B Peectp; 6) cBemenust o poau-
TensiXx (YCHIHOBUTENSX), OMEKyHax, IO-
MEYUTEISIX WM APYTUX IMPEACTABUTENSX;
7) cBemeHUs O TPaXJAHCTBE MM €T0 OT-
CYTCTBHE W OCHOBAaHWS HPHOOpPETEHUS
TPOXIAHCTBA YKpPaWHBL, &) pPEKBU3UTHI
JIOKYMEHTOB, BBIJaHHBIX JHUIy (THII, Ha-
3BaHUE JIOKyMEHTa, CepHs, HOMep, JaTa
BBIJIAYHU 1 YIIOJTHOMOYEHHBIH CYyObEKT, KO-
TOPBIH BBIAAT JOKYMEHT, CPOK JICHCTBUS
JIOKYMEHTa); 9) CBe/IeHHs O JIOKyMEHTax,
MOATBEPKNAIOLIMX CMEPTh JIHLA HIH
[IPU3HAHKE JIMIA yMEPIIUM Wi Oe3BecT-
HO oTcyTcTBytomuM; 10) onndpoBaHHbII
obpasen moamnucu nuna; 11) oundposan-
HOe M300pakeHHe JMna 4eioBeka; 12) ¢
cornacusl JMIia — OIU(POBAHHEIE OTIIe-
YaTKU TajJbleB pyK (B ciydae odopmire-
HUS TTacTIopTa rpakJaHrHa YKPanHbI s
BBI€3/Ia 33 TPAHUILY, AUIUIOMAaTHYECKOTO

racrnopra YKpauHsl, CIyKeOHOTO 11acIop-
Ta YKpauHBbI, yIOCTOBEPEHHs JMYHOCTH
MOPSIKa, YIOCTOBEPEHHMS YICHA HKHIAKa,
YIOCTOBEpEHUs JiMna 0e3 TrpakaaHCTBa
JUISl BBIE3/Ia 3@ IPAaHMUILY, TPOE3THOTO JI0-
KyMeHTa OekeHna); 13) momomHuTensHast
nepeMenHas uHdopMauus (0 Mecre pe-
THCTPAINH, O CEMEHHOM TTOJIOKEHHH, 00
OTKa3e OT TPHHATHS PETUCTPALMOHHOTO
HOMepa Y4YeTHOW KapTOYKH HaJIOTOIUIa-
TENBIINKA, O BBIJIade MPUBATU3AI[OHHBIX
Oymar; 14) uHpopmMaiys u3 BEIOMCTBEH-
HBIX HHpOopMannoHHbIX cuctem (BUC).

[puHsATHE 3TOrO 3aKOHA BBI3BAJIO HE-
OJIHO3HAYHBIC OT3bIBbI KAaK CPEAU CIICLH-
AJIMCTOB-IOPUCTOB, MOJIUTUYCCKHX JIesITe-
JIel, TaK U CPe/IN MPOCTHIX TPaXKIaH.

C omHOI CTOPOHBI, CO3MAaHUE STUHO-
ro peecTpa AAHHBIX O JIMYHOCTH 3HAYHU-
TenbHO oOmeryutT o0paboTKy JaHHBIX,
OyzeT Ciry X uTh CO3JaHHI0 (P dEeKTUBHON
CHCTEMBI y4eTa TpakiaH, YAyqIICHUIO 1
YKPEIUIEHHUIO TTacIiOpPTHOTO pekuma, Oy-
JIeT CIOCOOCTBOBATh MPELYIPEKICHUIO
[IpaBOHAPYLIEHUH, OXpaHe OOLECTBEHHO-
rO TIOPSJIKA, PO3BICKY JIHMI, YKPEIJICHHIO
HAIIMOHAJBHOW 0€30MacHOCTH.

CTOpDOHHHMKM BBEICHHMS OHOMETpH-
YEeCKMX MAaclHOpTOB OTMEYAIOT, YTO 3TO
SIBJIICTCSA HEOOXOIUMOW COCTaBIISIOLIEH
BBINIOJIHGHUSI  MEXK/YHApOIHBIX  00s13a-
TENbCTB YKpawHBI 1O 6OppOe C TOProB-
e JIOIBMH, TOAJENKOH JOKYMEHTOB,
TeppopusmoM. Kpome Toro, 3to siBisercst
OJTHMM M3 OCHOBHBIX TPeOOBAaHHH LIS TIO-
JIy4eHMsI HAIlMM TOCYJapcTBOM 0e3BH30-
Boro pexxuma ¢ Eponeiickum Coro3oMm,
41O Oy/IeT CIY>KHTh 3aJI0TOM peau3aliuy
IpaBa rpakI1aH Ha CBOOOIY HepeaBHKe-
HUSI U CBOOOMHBIN BBIOOP MeCTa KHUTEIlb-
CTBa HE TOJILKO Ha TEPPUTOPUH YKpaHHbI.

Bonee cotau cTpan Mupa CEeromHs Hc-
MOJIB3YIOT TaKHe 3JIEKTPOHHBIEC TOKYMEH-
Tb1. OHH OTJIMYAIOTCS OT OYMaKHBIX TEM,
YTO B HUX BCTPOCHA OECKOHTAKTHAS MHTE-
rpajbHasi cCXeMa, Ha KOTOPOH CONepKHT-
cs1 nHpOpMaHs 0 THYHOCTH. OTHEYaTKI
MaNWUIIPHBIX JIMHUH NajbLEeB pyK B Ka-
4yecTBe OMOMETPUYECKOro rapaMerpa uc-
TOJIB3YIOT B TAKUX CTPAaHAaX, Kak ABCTpUS,
Yexus, [Benms.

C npyroil CTOpOHBI, B 3TOM MOKHO
YBHJETh TIONBITKY TI'OCYAapCTBa YCTAaHO-
BUTH TOTAJIbHBI KOHTPOJb HAaJ JINYHO-
CTBIO, HApyIICHUE €€ KOHCTUTYIIMOHHBIX
1paB, Yrpo3y dYelOBEUYECKOMY JOCTOWH-
ctBy. Takme oraceHnst He SBISIFOTCS HC-
KJIFOUUTEJIBHOM peakuueil 3HaYUTEeIbHON
4acTH YKpawHCKoro oOmectBa. B cBoe

" LEGEA SI VIATA

BpeMs TpaxJaHe [epMaHUM BBICTYIH-
I TPOTUB BBEJCHHS €AMHOIO JHYHOTO
uneHTudukannonHoro koxa. KoncTuty-
LMOHHBINA cyq ['epMaHuu mpu3HaI HEKOH-
CTUTYLIMOHHBIMH HOPMBI 10 BHEIPEHHIO
€IMHOTO HWJICHTH()MKALMOHHOTO KOJa H
CO3JaHNE EIUHBIX PEeCTPOB AAHHBIX O
JTUIHOCTH.

DopMHUpOBaHUST  €IMHOTO  peecTpa
JAaHHBIX O JIMYHOCTH 3HAYUTEIBHO 00-
JeryaeT He TOJIBKO OOpabOTKy NaHHBIX,
HO M TPOLECC HE3aKOHHOro cOopa HH-
dhopmaruu o ro6oM yenoBeke. Pacripo-
CTpaHeHHe KOH(UICHIMAIBLHOW HHOP-
MalMu camMo 1o cebe SBISETCS Hapy-
[ICHUEM MpaB YeJIOBEKa U TPaxKIaHHHA,
KpPOME TOTO, MOXET IPHUBECTH K APYTHUM
HETaTHBHBIM MOCJIEACTBUSAM. Muposas
MPAaKTHKa TIOKA3bIBACT, YTO THOOYIO 0azy
JTAHHBIX MOJKHO «B3JIOMAThy, OJIY4YHB OT-
MeYaTky, UX MOXKHO HCIOJIB30BaTh C JIIO-
0011 11eIIbIO, AaXKe JJIsi OOBUHEHHUS JIMIIA B
COBEpIICHNH YTOJIOBHOTO ITIpaBOHApYIIIe-
HHS, KOTOPOTO OH He coBepiai. /laHHbIe
YKPaMHCKHMX I'OCY/IapCTBEHHBIX PEeCTPOB
HEOJJHOKPATHO OKa3bIBAJIHCH B «CETH», HX
HECAHKIIMOHMPOBAHHOE  PACIPOCTpaHe-
HHE Ha DJIEKTPOHHBIX HOCHUTEIISX TaK¥Ke
He sIBIIseTcs JUKOBMHKON. Ecnu Ha 060-
pyZOBaHHME Uil THPOHM3BOACTBA OHOME-
TPUYCCKHUX I1aCIIOPTOB OBbLIO MOTPAYCHO
120 miH TpH 1 Ha 00YCTPOHCTBO pabounx
MmecT B HOos0pe 2014 1. BbIIENeHO ele
150 mMaH TpH, TO cucTeMa 3aIUTH OHO-
METPUYECKHX JaHHBIX OY/IET CTOUTH B Jie-
caTKU pa3 Oonblue. MiMeem 1M MbI 1IpaBo
B CTpaHe, IJIe CPEJCTB HE XBaTaeT Ha Jie-
4yeHue OOJIbHBIX JIeTeH, colepiKaHue mpe-
CTapenblX, CO3aHME YCIOBHH ISl HOp-
MaJabHOM JKU3HEAEATEIBHOCTH JIOAEH C
0COOBIMH MTOTPEOHOCTAMH, TPATUTD UX HA
NPUYY/UTUBbIC TIEPCIEKTHBBI OE3BH30BOTO
pexuma?

Kpome Toro, 3HauWTenbHas dYacTh
XPUCTHAHCKOTO MHpa acCOLUHUPYIOT CO3-
JTaHWE PEEeCTPOB U BCETO, UTO C HUMH CBSI-
3aHO, C TIPEJBECTHHUKAMHU aITOKaJUIICH-
ca. IIpuHSB BO BHMMaHHE DPEJIUTHO3HbIC
yOeXICHUsI HACEJICHUS CTPaHbl, 3aKOHO-
JaTesb MpeyCMOTpeI MPaBo Ha OTKa3 OT
BHECCHHsI MHPOpMAIMU HA OECKOHTAKT-
HBI SJIEKTPOHHBIH HOCHUTENb WM OTKa3
OT TOJIy4€HHs JOKYMEHTa C TAaKUM HOCH-
teneM uH(opmauuu. Ilpu cobironeHnu
TpeOOBaHUH MNPOLEAYPbl OTKa3a JIUILY
BBIJIAIOT JOKYMEHT 0e3 3JIeKTPOHHOTO HO-
CUTENSI WIN K€ YJOBJIETBOPSIOT 3asiBIIe-
HUe 00 OTKa3e OT BHECCHHUsI MH(OpMALIUH
Ha Mukpounn (ct. 16 3axkoHa YKpauHsbI
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«O EnnHOM rocynapcTBEHHOM JieMOrpa-
(rueckoM peecTpe M JOKyMEHTaX, KOTO-
pble MOATBEPIKAAIOT I'PAXKJIAHCTBO YKpa-
WHBI, YAOCTOBEPSIOT JMYHOCTb WIH €e
CrieManbHbIN cTatycy [8]).

HyxHO 4eTko MOHMMATh, 4TO OHOMeE-
TPHUUYECKHE TacIopTa HeHJeadbHbI C TOU-
KH 3peHus 0€30MacHOCTH M TaKKe MoJIe-
JKaT Moj/ieNKe U (panbCupUKain. Ys3BU-
MOCTB TaKUX JJOKyMEHTOB ¥ 06a3 TaHHBIX O
JTUYHOCTH SIPKO MTPOJIEMOHCTPHUPOBAI MO-
nonoi Hemeukuit xakep S. Kpaccuep, ko-
TOPBIH C OMOLIBIO HECKOJIIBKUX CPEJICTB,
HaxXOIAMXCs B CBOOOJHOM JOCTYyIIE,
IpsIMO B MHTEPHET-KIIyOe Moajernan vy-
JKUe OTIedaTku nanbles [9]. Ho myqmeit
QIBTEPHATHBBI TIOKA HET, U OHOMeTpuye-
CKHE JOKYMEHTHI BCE JK€ MMEIOT Ompejie-
JICHHBIE TPEUMYIIECTBA HaJl OOBIYHBIMU:
BO-TIEPBBIX, BBEICHNE TAaKUX JOKYMEHTOB
3HAYNTETHHO MTOBBICUT CTETIEHb CKOPOCTH
U MIPaBUIBHOCTH WACHTH(UKAINY JTHIHO-
CTH; BO-BTOPBIX, YMEHBIIUT BO3MOXKHOCTD
ommOku. Ha mpakrtuke Hepeaku ciydaw,
KOIZIa OJJHUM M TEM JKE IAaCIIOPTHBIM J0-
KyMEHTOM MOJIB3YIOTCSI HECKOJIBKO YeJo-
BEK, 3TO OCOOEHHO AKTyaJbHO JJIS JIUIL
C BOCTOYHOH BHEIIHOCTBIO, HalpuMep
BbeTHaMIIeB. COTPYHUKH TOTPAaHUYHBIX
BOMCK OTMEUAIOT, 4YTO HHOTAA B CHILy
BHEIIHUX HAI[MOHAJIBHBIX OCOOCHHOCTEH
O4YEeHb TPYAHO HE TOJBKO Pa3IUUUTh, a
TaKKe OTPEIeTUTh TOYHBIN BO3PACT JIUIIA,
nepecexaroniero rpanuny. Hamrane 6mo-
METPUYECKUX TaHHBIX 3HAYUTEIHHO 00-
JErYuT  HpOUeNypy  MACHTU(HKALUK
JUYHOCTH, YTO B CBOIO OYE€pe/b YMCHb-
IINT TPUTOK HE3aKOHHBIX MHUIPAHTOB
B YKpauHy.

AKTyaJbHBIMH OCTAIOTCSI  BOIIPOCHI
3aluThl KOH(UACHIMATbHOW HHpOPMa-
Ui 0 (PU3MUYECKMX JHLAX, MPEeCceYeHHs
3JI0yNTOTPEOJICHNIT CO CTOPOHBI PACIIOps-
IUTEIIeH TaKMMH JaHHBIM. Ha cerommsii-
HUH JIeHb OCHOBHBIMHM HOpPMAaTHBHO-TIpa-
BOBBIMH aKTaMH, KOTOPbIE TapaHTHPYIOT
COXPaHHOCTH JIAaHHBEIX PeecTpa, SBISIOTCS
3aKkoHbl YkpauHbl «O 3aluTe IepcoHallb-
HbIX JaHHBIX» [10], «O6 uHpOpMaIHN)
[11], «O 3ammte nHpopManuu B uHPOp-
MAalOHHO-TEJICKOMMYHUKAIHOHHBIX CH-
cremax» [12]. Ho 6e3 ¢dyHkuuoHmposa-
HHS COOTBETCTBYIOILICH CHCTEMBI 3aIIUThI
C MOLIHOH MaTepUaJbHO-TEXHUYECKON
6a30ii OHH Oy/IyT «MEPTBBIMI» HOPMaMHu.
VYMmecTHBIM OyaeT BHEPEHHE MHOTOYPOB-
HEBOH CHCTEMBI JOIyCKa K KOH(HICHIIN-
aJBbHBIM TaHHBIM. Kak MUHMMYyM mopn3a-
KOHHBIM HOPMaTHBHO-TIPABOBBIM aKTOM

(BO3MOXHO, C TOMETKOH «uIsi CIIyKeO-
HOT'O TOJIB30BaHUS») JIOJDKEH ObITh Tpe-
YCMOTPEH Ul KaKAOTo CTPYKTypHOTO
MOZIpa3/IelIeHNs] BEIOMCTBA CBON YPOBEHb
JOCTYyTIa, ¢ 00s3aTeNbHOM MepCOHU(HKA-
IUeH JMIa, OCYMIECTBISIOMIEro J00bIe
oreparyy ¢ JaHHsIMHU Peectpa, faxe mpu
00bIYHOM TIpocMoTpe nHpopmanmu. [pu
HBIHEIIHEeHW CII0)KHON YKOHOMHUYECKON Hu
MOJIUTHYECKON CHTyalluy OOJIe3HEHHBIM
SIBIISIETCSI BOIIPOC 00 OTpeeNIeHHN HCTOY-
HUKOB (MHaHCUpoBaHus Peectpa u ero
CHCTEMBI 3aLIUTHI.

T'oBopst 0 3akone Ykpaunsl «O Enu-
HOM TOCYJAapCTBEHHOM JemMorpaduue-
CKOM peecTpe...» [8], cienyer OTMETHUTb,
YTO HEKOTOpbIE TMOJOXKEHHs TpeOyIoT
yrouHeHuil. Tak, yKa3aHHBIM aKTOM
MpeayCMOTpEeHA BbIJada OnOMeTpHue-
CKMX TacIOpPTOB HOBOPOXKICHHBIM. Taxoe
HOBOBBEJICHHE OyJIeT CrIocoOCTBOBAThH
MIPOTUBOJICHCTBUIO TOPTOBIN  J€THMH,
MIOMOXKET B MJCHTU(QHKAIIMH MIIAJICHIIEB,
KOTOpbIE CTaH KePTBaMH IPOTHBOIPAB-
HBIX mocArarenscTB.  CylnecTByromiee
CBHUJIETETICTBO O POXKAEHUM HHUKAaK He
MOXKET MOMOYb B ONpE/eIeHUH WHANUBU-
JyallbHBIX HMJICHTU(QUKALMOHHBIX 4YepT
Mainbima. DakTUYEeCKH BO3MOXHO HC-
MOJTb30BaTh CBUAETEIBCTBO O POXKACHUH
m000T0  Maiblla  COOTBETCTBYIOIIETO
Bo3pacra. [Ipu aTom 1. 2 cT. 21 yka3zaHHO-
TO 3aKOHA MPeyCMaTPUBaeT 00SI3aHHOCTh
Ka)XJIOTO TpaXIaHWHA YKpawWHBI, He3a-
BHCHMO OT BO3DPAacTa, IMOJYYHUTH MacIopT.
JlaHHOE MOJI0’KEHKE BBI3BIBAET BIIOJIHE 3a-
KOHOMEPHBIH BOIPOC: POAUTENHN 00S3aHbI
0(hOpMHUTH HOBOPOXKJICHHOMY HacropT?
Wnn Bce-taku 110 JOCTHXKEHHs peOeH-
KoM 16 jer 3Ta BO3MOXHOCTb SIBJISIETCS
npaBom? Benw cornacHo Ilpukasy MBJ{
Vkpauns! ot 13 ampenst 2012 p. Ne 320
[acTopT BBIAAETCS JIMIAM, JOCTHITINM
Bo3pacta 16 mer [13]. Kpome Toro, 3a-
koHOM «O EnmHOM rocymapcTBeHHOM Jie-
MOTrpapIecKOM pEeecTpe...» B KauecTBe
OCHOBAHUSI JUIsI OTKa3a B BbIIAde JIOKY-
MEHTa IPeJlyCMOTPEHO O0pallieHHe JINLa,
KOTOpOMY He ucnoiHwioch 16 ner [8].
V4uuThiBas BBINIEU3IOKEHHOE, JENaeM
BBIBOJI, YTO O(OPMIICHHE 11aCIIOPTa AETSIM
1o 16 et — 310 mpaBo, a He 00I3aHHOCTh
poauTened WIM JHI, UX 3aMEHSIONIUX.
Ho Taxoii BbIBOJ 10TDKEH 6a3MpoBaThCs B
MepBYIO OYepeb Ha MONOKECHUIX 3aKOHa,
a He TT0/[3aKOHHOTO HOPMAaTHBHOTO aKTa.

BozHukaroT BOMPOCH  OTHOCHTENH-
HO TPAKTHKH HCIIOJIF30BAaHMS IAcIIopTa
¢ mdpoBeM (HoTO MIIaJeHIa, KOTaa pe-
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OeHKy, HanpuMep, UCTIOIHUTES 8 siet. U3-
BECTHBII (haKT, YTO BHEIIHOCTh JIETeH Me-
HSIETCS, M TO, KaK peOEHOK BHIIAAEN B 6
MecsLeB, Oy/leT 3HAYUTEIbHO OTINYAThCS
oT ero BHemHero Buna B § net. [lacmopt
BBIIAIOT CpOKOM Ha 10 JieT, U B 3aKOHE O
[poLeype BHECCHUH HOBBIX (HOTO HUYE-
TO HE CKa3aHO, KaKk M HE CKa3aHO O BO3-
MOXXHOCTH HE BHOCHUTH JTH JaHHBIE B
racriopTa JieTeil 0 OINpeAeIeHHOro BO3-
pacra. He pa3pemen Borpoc o Tom, Oyner
T4 3anoyHAThCA rpada «onuppoBaHHAs
MOAIKCHY» B IACIHOPTHBIX JOKYMEHTaX
nereid. [Toanuck Oyner CTaBUTh OAMH M3
poauteneit? C kakoro Bo3pacta peGeHOK
JOJDKEH PACHHCHIBATbCS caM? YUUThIBast
yXKe CYLIECTBYIOIINE ITOJOKEHUST HOP-
MaTHBHO-TIPABOBBIX ~ aKTOB, IIOJIaraem,
YTO 3TOT BO3PACT JOJKEH ONPEAEISATHCS
14 romamu.

He coBcem monsTHO, TodeMy 3aKo-
HOJIaTellb OTKa3ajcs OT YHH(UKAIUU Ha-
[MOHAJIIFHOTO TAcIopTa M IacropTa st
BbI€3/1a 3a TPaHUILy. DTO Obl YMEHbIINIO
MarepHalbHbIe U BDEMEHHbIE 3aTPaThl Ha-
ceJIeHus, Harpy3Ky Ha coTpyaHukos [MC
YKkpauHsbl.

HoBemnoi a1t HallMOHAIBHOTO 3aKO0-
HOJZIATEJILCTBA CTAJI0 PELICHHE O BbLIAYM
JIETIM BMECTO MPOE3JHBIX JOKyMEHTOB
(xoTopbIe OymyT BBIIABATHCS 1O ANpes
2015 roma) 3arpanmacmoptoB. OcobeH-
HOCTSIMH TIPOIETYPHl BBIIAYN SIBIISIETCS
TO, YTO JIUIAM /10 16 sieT JoKyMeHT Oyner
BBIIAaBaThCSI Ha 4 TOJa, a CKaHWPOBAaHUE
OTIIEUAaTKOB ITAJIbLIEB PYK OyAeT ocyIecT-
BJIATBCSA € 12 JIET U TOJIBKO € COIVIACHs Po-
JquTenei.

JlpyruM, He MeHee Ba)KHBIM, HOpMa-
TUBHO-TIPABOBBIM ~ aKTOM, pPEIJIAMEHTH-
PYIOIIMM OCYIIECTBICHUE DPErUCTPAIMU
MecTa TMpOKMBaHUS/TpeObIBaHus (QU3HU-
YECKHX JINI], BEZICHUE PETUCTPAINOHHOTO
ydeTa siBisieTcss 3akoH YkpauHsl «O CBO-
0one TepeaBMKEHUS] W CBOOOIHOM BBI-
0ope MecTa MpoKUBaHUS» [5], coracHo
KOTOPOMY TpaKIaHWH YKpPawuHBI, a TAKKe
MHOCTpPAHEell WM JIMIO 0e3 IpaxIaHCTBa,
MOCTOSIHHO WJIM BPEMEHHO IPOXKUBAIO-
1IMe Ha TEPPUTOPUHM YKPaWHbI, 00s3aHbI
B TEYEHHE AECATU JHEH NOCIe MPUObITHS
Ha HOBOE MECTO JKUTEJILCTBA 3aPETrUCTPU-
poBaTh MecTo mpoxuBaHHsA. OcoOeHHO-
CTH PETHCTPAlliH BHYTPEHHE IIepeMe-
MICHHBIX JIAI] MPEAYCMOTPEHBI 3aKOHOM
Vkpanusl «O6 obecriedeHnn mpaB U CBO-
00/ BHyTpEHHE NepEeMEILEHHBIX JUID [6].
[opsimox peanuzanuu mpasa Ha CBOOOIY
TepeIBIKEHNSI HE TOJBKO B Ipeaeiax
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CBOCH CTpaHbl pENIAMEHTHPOBAHO 3a-
KOHOM YkpauHbl «O MopsiKe Bble3a M3
VYKpauHbsl U Bbe3da B YKpauHy TIpaxkaaH
VYkpaunb. JlaHHBII HOPMAaTHBHBIN aKT
orpeiesisieT MopsaoK 0hOPMIICHUS TOKY-
MEHTOB JJIs BEI€3/Ja TPakAaH YKPauHbI 3a
rpaHully, IpaBuiIa 0GpOPMIICHHS U BbIIAYH
MacTIOPTOB, MX BPEMEHHOTO 3aJIepiKaHMUs
W U3BSTHS, a TaK)Ke OCOOEHHOCTH IIPO-
LeIypsl BBIC3TA OTACIBHBIX KaTeropuil
rpaxaaH (HeIeecIoCOOHBIX JIMIl M TpaK-
JIaH, KOTOPbIE OCBEIOMJICHBI CO CBE/ICHU-
SIMH, COCTABIISIOLIMX TOCYJapCTBEHHYIO
Taiiny) [14].

3akonoM YkpauHsl «O BceoOIieil Bo-
HMHCKOM OOs3aHHOCTH U BOCHHOU CITyXK-
6e» [15] npemycMOTpeHbl Onpeie/ieHHbIe
0COOCHHOCTH PErHCTPaLii BOCHHOOOS-
3aHHbIX Jul. Komexc YkpauHbl 00 aj-
MHUHHCTPATHBHBIX TIPaBOHAPYIICHUSIX
perIaMeHTHPYeT TIOPSAOK M OCHOBAHUS
MIPUBJICUEHS JINI], BAHOBHBIX B HapylIle-
HUM TpeOOBaHW IACIIOPTHOTO PEXHMMA,
K aJIMMHUCTPaTHBHOH OTBETCTBEHHOCTH,
ornpezesieT JCHCTBUSA, KOTOpbIC KBaJIH-
GunMpyroTcss Kak aJAMHHUCTPATUBHBIC
npoctynk# [16].

Ko BroOpoii rpynmne oTHOCSTCS moa3a-
KOHHBIC HOPMATHBHO-IIPABOBBIC AKThI, HX
Ooitee 15, B 4aCTHOCTH IOJIOKCHHUS O Ia-
CIopTe TpakAaHNHA YKPaWHBI U MAcIop-
Te TpakJaHWHA YKpaWHBI I BEIE3a 3a
rpanuiy [17] ompenensror Ha3HaueHHE,
(dopmy, coepKaHne U BHJIBI TACTOPTHBIX
JIOKyMEHTOB, TTOPSIJIOK BBIIad, 0OOMeHa 1
UX HUCIIONB30BAHUS, NETAIU3HPYIOT DA
3aKOHOB.

Oco0EeHHOCTBIO HBIHELIHEH CUTYaIN
SIBJISETCS TO, YTO AT MOJ3AKOHHBIE HOP-
MAaTHBHBIC AKThI JICHCTBYIOT NapalieIbHO
¢ 3akoHoMm Ykpaunsl «O EnuHOM memo-
rpaduueckoM peectpe...», 4TO BbI3BIBACT
CcBOE0OPA3HYI0 KOHKYPEHITHIO HOPM.

C 1 suBaps 2015 ©. BCTYynWIIO B CHITY
nocraHoBieHne Kabunera Munncrpos
VYkpanHsl 00 yrBepxaeHun [lopsiaka mo-
TydeHus1, u3BiedeHus u3 ExpHoro pemo-
rpaduueckoro peecrpa M yHHUTOXKECHHS
OLM(POBAHHBIX OTIEYATKOB MAJIBIIEB PYK
yenoBeka. B Peectp BHOcsATCH ouudpo-
BaHHBIC OTIEYATKU YKA3aTEJbHbBIX Mallb-
LIeB PYK Jiula. B ciaydae HEBO3MOXKHOCTH
9TOTO c/ieNlaTh OepyTCs MapHbIe OTIeyar-
KM JIPYTHX TaJlbLEB PYK WIN J[Ba JIFOOBIX
oTmevyatrka nanbleB pyku. I[lomydenme
OTIIEYATKOB OCYIIECTBISIETCSI MyTeM HX
ABTOMAaTHYECKOTO CKAHUPOBAHHS C TIOMO-
IIpI0  CIIEIIO00PY/IOBaHUSI B TEPPUTOPH-
anpHbIX opraHax I'MC mm 3apyOeskKHBIX

JIUITYYPERICHUSX, [10CIIE Yero OHU Iepe-
JIAIOTCS 10 3aIIUIIEHHBIM KaHallaM CBS-
31 B [TIaBHBINA BBIYMCIUTENBHBIA LEHTP,
KOTOPbIA (pOopMUpYeT HAOOPHI JaHHBIX U
nepenaet ux B [ocymapcTBeHHBIN LEHTP
[IEPCOHANN3ALUH JTIOKYMEHTOB, T7i¢ Olud-
POBaHHBIC OTIICYATKH BHOCSATCS B OCCKOH-
TaKTHBIN 21eKTPOHHBIN HOcuTens. [Tocne
MPOCTABJICHHS OTMETOK OLU(POBAHHBIC
OTIICYATKH HU3BIMAIOTCS U YHHYTOKAIOTCS
U3 BEIOMCTBEHHOH HH(OPMAIIMOHHOM CH-
crembl [18].

Tperbio IpyIIly COCTABISAIOT MEXIY-
HapO/IHbIE HOPMAaTHBHBIE aKThl, KOTOPbIC
onpezesstoT 0a30Bble MPUHLMIBI  T10-
CTPOCHHUS YKPAUHCKOI NOJIIMTUKH B chepe
peanM3aluy npaBa Ha CBOOOY MepeBHU-
JKEHHMs1, HeTPUKOCHOBEHHOCTH JINYHOCTH,
[paBa JINYHOCTH Ha BO3BPAILICHUE B CTpa-
HY, IPaKITAHUHOM KOTOPOM OH SIBIISICTCSL.

BrBozel.  3akoHOmaTeNbCTBO  YKpa-
WHBI, PErIAMEHTUPYIOIIEE I1aCIIOPTHBIH
PEeKHUM, HOCHT KOMIUICKCHBIH Xapakrep
(Bxiroyaer B cebs HOPMATHBHBIE AaKThl
BCEX YpPOBHEH) M JMHAMHUYHO pa3BHBa-
eTcsl, HO IIPU 3TOM OOJIBILIOE KOJIUYECTBO
HOPMAaTHBHO-ITPABOBBIX aKTOB, B YaCTHO-
CTH HOJ3aKOHHBIX, CO3/a€T HEKHE MPaBO-
BbIC KOJUIM3HH, TPEOYIOIIUE Pa3peLICHHUS.
HecMoTpsi Ha 3HA4YMTEIbHBIC CIBHIU B
pa3BUTHU JaHHOW c(epbl ToCyIapCTBEeH-
HOTO pEryjJInpoBaHUs, MO)XHO TOBOPHUTH
JIMIIb O TOM, YTO MbI HAXOAWMCS Ha CTa-
JIMHA CTAQHOBJICHHS ITACTIOPTHOTO PEXKUMA,
MIPU3BaHHOTO CO/ICHCTBOBATH PeaH3alui
U 3alIUTe NpaB YyesroBeKa 6e3 Kakux-inoo
HCKIIIOUEHHH.

B crarbe paccMOTPEHbI U YIIOMSHYThI
JHIIb  HEKOTOpbIE HOPMAaTHBHO-IIPABO-
BbIC aKThl, HEPACCMOTPEHHBIMH OCTAJIUCh
MHOTHE HOPMBI 3aKOHOJIATEIbCTBA B JaH-
HOH cdepe, B YACTHOCTH aKThl, OIpeJie-
JISIFOLIME KPYT CyOBEKTOB, PEAU3YIOIIHX
TpeOOBaHMS TACHOPTHOTO pEeXNMa, WX
ITOJTHOMOYMH.
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BOJIOHTEPCKOE JIBUKEHUE B YKPAUHE:
NCTOPUA U COBPEMEHHOCTbD

HOaus KPUBEHKO,
KaHJIUJIaT IOPUANYECKUX HAyK, IOLCHT,
JIOLEHT Kadepbl IPaXkJaHCKOTO MpaBa
HarmonansHoro yHuBepcutera «Onecckast I0puandeckast akaaeMush)

Summary

The article is devoted to a retrospective analysis of the volunteer movement in
Ukraine. Movement selfless assistance in Ukraine reached its peak of development
since independence. Volunteerism — voluntary, unselfish, socially oriented, non-profit
activities carried out by volunteers and volunteer organizations by providing volunteer
assistance. The author proposes to distinguish four stages of formation of the volunteer
movement that has allowed, in turn, to analyze the previously applicable law, including
the possibility of use in the planning laws of historical experience. It is necessary
to settle the procedure of volunteer activities and to define the concept of voluntary
organizations; the principles on which is based volunteering, — voluntary, selflessness,
charity and responsibility.

Key words: voluntary movement, volunteer, unselfish, nonprofit activity.

AHHOTAIMS

CraThsi MOCBsILIEHA PETPOCIEKTUBHOMY aHAIN3Y BOJIOHTEPCKOTO ABIKEHUS B YKpa-
nHe. J[BrkeHHe OECKOPBHICTHOW MOMOIIM B YKpaWHe JOCTHIVIO IHKa Pa3BHUTHS 3a BCe
BpeMsI HE3aBUCUMOCTU. BosoHTepckas NesTenbHOCTh — M0OpOBONbHAS, OCCKOPBICT-
Hasl, COIMAJIbHO HAIlPaBJICHHAs, HEMPUOBLIbHAS JIESITEIbHOCT, OCYIIECTBIsIEMasl BO-
JIOHTEPAMU U BOJOHTEPCKUMHU OpraHU3alMsIMU IIyTEM IPEJOCTaBICHUS BOJIOHTEPCKOM
MOMOIIK. ABTOp TpemiaracT BBIACIUTH YETHIPE ATala CTAHOBICHHS BOJIOHTEPCKOTO
JIBUKEHUS, YTO TIO3BOJIUJIO B CBOIO OuUepeb MPOAHATU3UPOBATh paHee JeHCTByroIee
3aKOHOZATEJILCTBO € yYETOM BO3MOKHOIO UCIOJIB30BAaHUS B IIEPCIEKTUBHOM 3aKOHOAA-
TEJIBCTBE MCTOPHUYECKOTO OMbITa. HeoOX0MuMo yperynupoBaTh MOPSIOK OCYIIIECTBIIC-
HUS BOJIOHTEPCKOHN I€ATEIbHOCTH U ONPEIEIUTh MOHATHE BOJIOHTEPCKOM OpraHU3aliu;
MPUHIMIBL, HA KOTOPBIX Oa3upyeTcss BOJIOHTEPCKAsl JESTENIbHOCTh: JOOPOBOJIBHOCTD,

OecKophICTHE, OITarOTBOPUTEIHHOCTH H OTBETCTBEHHOCTH.
KiroueBbie €j10Ba: BOJOHTEPCKOE JIBHKECHHE, BOJOHTEP, OECKOPHICTHAS, HEMpPH-

ObLIbHAS JACATCIBbHOCTD.

HOCTaHOBKa npodjemsbl. B oc-
HOBE BOJIOHTEPCKOTO JIBUIKE-
HHS JIGKUT CTapblil, KaK MHp, PUHLIMUIL
XOUellb IIOYyBCTBOBAaTh ceOsl deloBe-
KOM — TIOMOTH Jpyromy. BomonTepctBo
Kak HJesl CONMAIBHOTO CITy)KCHHS I10Y-
TH CTOJIb JK€ CTapa, Kak M IOHSITHE «CO-
muymM». B o0mecTBe Bcerma HaxoIUIIUCh
JIFOU, JUIsL KOTOPBIX CIIOCOOOM caMopea-
JIM3alMu, CaMOCOBEPILICHCTBOBAHNS, CBS-
31 U OOLIEHUs C JPYTUMHM JIFOABMH ObUI
TpyZ Ha O1aro Toro cooduecTBa, B KOTO-
POM 3TOMY YEJIOBEKY JIOBEJIOCH POIUTHCS
W/UITH KUTh.

BonoHTEpCTBO JaBHO CTaNo JIBHIKY-
meit cuoit passurtust B EBpone. K coxa-
JICHUIO, 10 HEJJABHETO BPEMEHHU B YKpau-
HE BOJIOHTEPCTBO MMEJI0 HUCKIIOUYUTEIHHO
JIOKAJTbHBIN XapaKkTep.

Ceromgust JABIXKEHHE OECKOPBICTHOM
HOMOIIM B YKpauHe JIOCTUIVIO MHKa pa3-
BUTHS 32 BCE BpeMsl HE3aBUCUMOCTH. Bo-
JIOHTEPBI MTOMOTAIOT COOMpPATh CPE/CTBA,
ONCXKIY, €1y, MEIAUKAMEHTbl Ha HYKJIbl

Boopyxennbix Cun Ykpaussl, 100po-
BOJIBYECKUX OTPSIIOB, MEPECENCHLEB M3
30HbI nposefieHuss ATO u Hy X JaroLuuxcs
JIMIL.

CocTosiHHe WCCIIeI0BAHUS.
BOJIOHTEPCTBA KaK COCTaBJISIOLIEH CO-
LUAJIBbHO-TIEIarOTHYeCKON paboThl ¢ MO-
JONEekKbI0 00OCHOBBIBaeTCs B paboTax
. 3Beperoid, I. Jlaktnononoii, C. Cas-
geHko, C. XapueHko. B uccnemoBaHusx
O. Besnansko, I'. Baitnonm, H. 3aBepuxo,
A. Kamnckoit, B. IlerpoBuua packpbIThI
TEXHOJIOTUH TPHUBJICYCHUS] W TTOATOTOBKH
MOJIOIEXKN K BOJIOHTEPCKOH JeATeNbHO-
cru. OcoOeHHOCTH PaboThl BOJOHTEPOB
B LIEHTPAX COLMAIIBHBIX CIyX0 aIs ce-
MBH, JIeTell U MOJIO/IEKU OCBEILIEHbl B
paborax O. Ky3bmenko, H. PomanoBoii,
C. ToncroyxoBoii. Kak cocrapusronyio
COILMANIbHO-TIEIATOTHUECKON  IATEIIHHO-
CTH MOJIOIGKHBIX OpraHHW3aIui 000CHO-
BaHHO BojoHTepcTBO B Tpynax lO. Ilo-
numyka. B coro ouepens C. bonngapeHko
B JJMUCCEPTAllMOHHOM HCCIICIOBAaHUM pac-

Ponb
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cMaTpHBaia OCOOCHHOCTH OpraHU3aluH
BOJIOHTEPCKOH paboThl OyaylIMX COLH-
QJIBHBIX IEJJATOTOB B YCJIOBUSIX BBICIIETO
yuebHoro 3aBenenusi. Kiaccubpukanuu
BOJIOHTEPCKUX T'PYII, COACPKAHUS U Ha-
MIPaBJIEHUH PaOOTHI BOIOHTEPOB, AHAIN3Y
0COOEHHOCTEH  CcOnMaIbHO-TIeAaroruye-
CKOM JeITeNIbHOCTH CTYAEHYECKHX BO-
JIOHTEPCKUX TPYII MOCBSIIEHO IHcCep-
TaunoHHoe uccienosanue T. JIsax.

AKTyaJlbHOCTh TeMbl. [I3yueHue
BBILICNIEPEUUCICHHBIX pabOT YYEHHBIX
103BOJIMIIO YCTAHOBHUTH U OLICHUTh COCTO-
SIHUE HMCCIIeyeMOi MpOOJIeMbl, BBIIBUTH
U U3YYUTh BOIPOCHI, KOTOPbIE BO3HHUKIH
Ha COBPEMEHHOM 3Tarle ¢ yueToM (Gopmu-
pOBaHUs 3aKOHOAATENLCTBA U IIPOOJIEM,
BO3HHKAIOMINX Ha MPAKTHUKE.

OnHako paboOTHl HA3BAaHHBIX aBTOPOB
PacKpBIBAIOT JIMIIH OT/CIbHBIC ACIEKTHI
mpoOnemMbl, HE OXBAThHIBAsl €€ B ITOJHOM
00bpéme. C y4€TOM BBIIICU3IIOKEHHOTO
aKTyaJIbHOCTh JITAHHOTO HCCIIEIOBAHHS
3aKJII0YAETCSl B HEOOXOAMMOCTH aHaJIN3a
CTAHOBJICHUS BOJIOHTEPCKOTO JABIKCHUS U
MIEPCIIEKTUB PA3BUTHS B YKpauHe.

[IpaBoBBIE aCIEKThl PETYIHMPOBAHUS
ACIICKTOB BOJIOHTEPCKOH JEATENbHOCTH
0a3upyroTCs Ha CICAYIOIMX HOPMAaTHB-
HO-TIPAaBOBBIX akTax: BeceoOrmeit nexnapa-
iy npas genoseka (1948 r.), Konsennun
o mpaBax pedenka (1989 r.); EBponeiickoit
KOHBEHIIMH O CONEHCTBUM TpaHCHAINO-
HAJIGHOW JOJITOCPOYHON JT0OPOBOIBHOI
ciryx6e momonexu (ETS Ne 175) (Crpac-
oypr, 11 mas 2000 r); Koucruryrum
VYkpaunsl; [paxknanckoro kogekca Ykpa-
HHBI, 3aKOHBI YKkpauHbl «O BOJIOHTEPCKOH
nesitenbHOCTH», «O OIaroTBOPUTENBHOM
JIeATEIbHOCTH U OJIATOTBOPHUTEIIBHBIX Op-
raam3anuax» [1].

LlesbIo cTATBH SBIISETCSA TOCTAHOBKA
U peuieHue (QyHIaMEHTAIBHBIX TCOPETH-
YEeCKHX, a TaKKe MIPAKTHISCKUX MpodIeMm,
CBSI3aHHBIX CO CTAHOBJIEHHEM BOJIOHTEp-
CKOTO JIBIDKCHUS B YKpauHe.

Jnist moCcTrKeHHST TIeTH OBUTH TTOCTAaB-
JICHBI CIEAYIOLINE 3a1auH:

— YCTaHOBUTb COCTOSIHHE U IIEPCIIeK-
TUBBI Pa3BUTHA BOJOHTEPCKOTO JIBHIKE-
HUA B YKpauHe;

— BBIJICJIUTB ATAllbl Pa3BUTHS BOJIOH-
TEpPCKOTO JABM)KEHUS B YKpauHe.

OOBEKTOM HCCIIEIOBAHUS SIBIISIOTCS
TEOPETHUSCKUE U TPaKTUIEeCKHe mpoobie-
MBI, CBS3aHHBIC C PAa3BUTHEM BOJIOHTEp-
CKOTO JIBI)KEHHS B YKpawHe U HeoOXoxu-
MOCTBIO T'Pa’KIaHCKO-IIPABOBOTO pETYIH-
poBaHwMs.

[IpenmeTom uccnenoBaHus SIBISETCS
CHUCTEMa IMPABOBBIX HOPM IPa)JIaHCKOTIO
3aKOHO/IATeNIbCTBA YKpPAUHbI, MMOCBAIICH-

HBIX PETYJIUPOBAHUIO  BOJOHTEPCKOTO
JIBUKCHUSL.
Jlns  moCTWKEHHWsT  TIOCTaBICHHOU

LIEIH ¥ 33/1a4 B CTaThe OBUTH UCIIONB30Ba-
HBI TaKHE HAYYHBIC METOJIbI, KaK JIOTUKO-
IOPUIMYECKUHA, METOJ CHCTEMHOTO aHa-
JIM3a, CTAaTUCTUYECKHUH, MCTOPUYECKUI,
CPaBHUTEIIBHOTO ITPABOBEICHUSI.

H3no/xeHne OCHOBHOTO MaTepHa-
ga. Ilepen Tem Kak NpoOaHaIN3UPOBATh
CTAHOBJICHUE BOJIOHTEPCKOTO JBMXKCHUS,
OCTAQHOBHMMCSI Ha OCHOBHBIX NOHATHAX M
UX XapaKTepUCTHUKAX.

B cnoBape C.1. OsxeroBa BOJOHTEp-
CTBO TPAKTyeTCs Kak J00POBOJBHOE BbI-
MIOJTHEHHE OOSI3aHHOCTEH MO OKAa3aHHIO
0C3BO3ME3THON  COIMAIBLHOW TOMOIIIH,
YCITyT, TOOPOBOJIBHBIN MAaTPOHAXK HaJ| MH-
BaMAaMH, OOJBHBIMU U IIPECTapesbIMH,
a TaKkKe JIMIAMH 1 COLUAIbHBIMU IPyTINa-
MU HaceJIeHMs, OKa3aBIINUMCS B CIIOXKHBIX
JKU3HEHHBIX CUTyalusx [2, c. 94].

Bosnonrepckass  IeATENbHOCTH — —
I00pOBOJIbHASL, OECKOPBICTHAS, COIMAIb-
HO HallpaBJICHHAs, HENPHObUIbHAS Jesi-
TEJILHOCT, OCYILIECTBIISiIEeMasi BOJIOHTE-
paMi M BOJIOHTEPCKUMHM OPraHU3aLUsIMU
IyTEM [PEIOCTABJICHHS BOJIOHTEPCKOM
oMoty [3].

ITo muenuro W.JI. 3BepeBoii, BoIOH-
TEpPCKOe JBI)KEHHE — 5TO OJIarOTBOpH-
TenbHas paboTa, KOTOpasi OCYIIECTBIISIET-
csl QU3MUYECKUMU JMIAMU HA NIPUHIUIIAX
HenpuObLIbHON JIeaTeNbHOCTH, 0e3 3a-
paboTHOM TIaThl, 0€3 MPOABMKEHUS T10
cityx0e, paju 6J1aroCoCTOSHUS U POLIBe-
TaHUg COOOLIECTB U OOLIECTBA B LIEJIOM
[4, c. 25].

B Buzantuu B nenp Bauii (mpazgHuk
Bxona I'ociogus B Uepycanum) u B apy-
T'He KPYITHbIC LEPKOBHBIC TIPA3HUKH HM-
TepaTop BBIXOIMII Ha YIUIBI M caM pas-
JTaBaJl MHJIOCTBIHIO HUIINUM. Pazymeercs,
€ro TMpUMepy CJIeI0BAI0 OOJBIINHCTBO
COCTOATENbHBIX TpaxJaH uMnepuu. B
BuszanTun jxe NOSBWJIMCH IiepBble Oora-
JIeNIbHU, 1aBaBIIHE IPUIOT OECTIOMOIIHBIM
crapukam. BononTtepcto B EBporie cpen-
HHX BEKOB I0J[pa3yMeBajlo IOMUMO BCEro
mpouero u HebIaromapHyoo mpodeccuio
OoKkeZioMa BO BpEeMs SIUAEMHI 4yMbl U
xosiepbl. CTpaHCTBYyIOILIME Bpayd IIbITa-
JIMCh JICYUTh UH(QHUIMUPOBAHHBIX TPHKHU-
raHueM OyOOHOB, IPOUYMMH HEXHTPBHIMHU,
MOYTH [IAPJIATAHCKUMHU CPEICTBAMH TOTO
BpPEMEHH U B UTOTE 3apa’kalluCh CaMH.

" LEGEA SI VIATA

Opaniy3ckoe CcioBo  «volontaire»
BOCXOIUT K OOIIEHHIOEBPOIEHCKOMY
KOpHIO, O3HAyalolIeMy CTpeMJICHHE, jKe-
JaHUe: JIATHHCKOe «voluntasy u craBsiH-
CKO€ «BOJISD» M3 TOH e MapagurMbl.

Bononrepamu B XVII — XVIII Bekax
Bo DpaHnnu, AHIIMK U JPYTUX CTPaHAX
Ha3bIBAIIM JIFONIEH, TOOPOBOIBHO MIYIIHUX
Ha BOEHHYyIO ciyx0y. B To Bpems Bce-
o0rmieii BOMHCKON TTOBMHHOCTH B EBpome
elle He CYyIIeCTBOBAJO, W NPH OOBSBIIE-
HUU BOMHBI CTpaHe W KOPOJIO LUIM CIy-
JKUTB JTOOPOBOJIBLIBL.

B 1792 r. Bo ®pannuu npouwuia Be-
JIUKas PEBOJIOLMA, IOCIE KOTOPOH ap-
MHUSI HAaeMHHUKOB IepecTajia CyLIeCTBO-
BaTh. OIHAKO BCKOpE HA CTpaHy Hamaja
ABcTpusi, 1 Myxckoe Hacenenne Dpan-
[UY HA4daso JOOPOBOJIBHO 3aNUCHIBATHCS
B psizibl conar. IMEHHO B 3TO BpeMmsl C10-
BO «BOJIOHTEp» BOLLIO B 0o0mxof. Takoit
MIPAaKTHUKOW cOopa apMUH IOJIH30BAIUCH
MHOTHE eBporneiickue crpassl. Jlronen,
BCTYIHBIINX B apPMHUIO 110 COOCTBEHHOMY
JKEJIAHUIO, CTAJIM Ha3bIBaTh BOJIOHTEPAMH.

Pa3Burtue BononTepcTBa Ha Pycu Ha-
YyuHaeTcs BCkope nocie 988 1., ¢ mpuHs-
THEM XpUCTHAaHCTBA. B pycckoil mpaBo-
CIaBHOM cpene HM3laBHA M O CUX TOp
CYIIECTBYET Tpaauuus paboThl BO CIaBy
Bboxknro, korga JOOPOBOIBIBI MPHXOAAT
MOTPYANTECI B MOHACTHIpH. Eme mpm
SlpocnaBe Myznpom, MOBENEBIIEM OTHA-
BaTh BCEX TAJAHTIMBBIX AeTe Oe3 pas-
JIUYUST COCIIOBHH B «KHIDKHOE yUYECHHE»,
CYLLECTBOBAJIM CUPOTCKHE YUMJIMILA, KO-
TOpBIE COAEPKAIUCH 3a CYET MUJIOCTBIHU,
cOOMpaBIIEHCS C COCEIHUX JIEPEBEHb.

[Ipumepom JOOPOBOIBIECKOTO TPyIa
B OTOT NEpHUOJ SBISETCS ACATEIbHOCTh
cectpel Brmamumupa Monomaxa AHHBI
Bcesononosuel. B 1089 1. ona ocHoBana B
Kuese nmpu MOHACTBIpE yUHIHUIIE IS J1e-
BUI], COJEprKaia MX 3a CBOM CUET, yduia
pemeciaM, YuTaTh U rucars [5].

Vcropust BoJIOHTEpCTBAa B JIONETPOB-
ckoii Poccum HepaspblBHO CBs3aHa C
MIPUHIMIIAMH XPUCTHAHCKOH 10Oposere-
nu. Kak B MUpHOE, Tak U B BOGHHOE Bpe-
Msl 1IEpKOBb BJIOXHOBJISUIa CBOKO IAacTBY
Ha OECKOPBICTHOE CIy)KEHHE, MOMOIIb 1
MOAICPIKKY OJIMIKHETO.

C cepenunbl XVI Beka B Poccuiickoit
UMIICpUM HauuHaeTcsi (akThyeckas ce-
KyJIsIpu3anyst 6JaroTBOPUTEIHHOMN, a 3Ha-
YUT, U JTOOPOBOJIBEIECKON IEATETHHOCTH,
TO €CTh €€ OpraHu3alus U3 PyK IEepPKBH
[IOCTENIEHHO Ha4YMHAeT IEePEXOANUTH B
pyKH 00IIecTBa M ToCyAapcTBa.
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B 510 Bpems B Poccuu 3aMeTHbI «HO-
BbIC SBJICHUS B OJIArOTBOPHTEIBHOCTH:
BO-TIEPBBIX, IEPEXOJ OT MHIOCEPAHON
[OMOIIM OT/ENBHBIM JIMLAM K CHCTEME
00LIECTBEHHOTO NPHU3PEHNUS C Pa3In4HbIM
MOAXOAOM K pPa3HBIM Tpymmam, Tpelyro-
MM TIOMOIIM, BO-BTOPBIX, HOSBIISOTCS
TIepBBIE IaTH TOCYAAPCTBEHHOM, CBETCKOM
OpraHM3aliy ITOMOIIM, KOTOpas MO3IHEe
TIOJTYYHT 3aMETHOE pa3BUTHEN [6].

ITepBble «uesIOBEKOIIOOMBEIE OOIIIE-
CTBa» IO/l UMIIEPATOPCKUM MaTPOHAKEM
B Poccuiickoii nmnepun ObUIH CO3JAaHBI
emte B XVIII Bexe. B XIX Beke BO3HUKIH
HepBble «HEKOMMEpPYECKHe OOLIeCTBEH-
HbIE OpraHu3aluu» — 3eMcTBa. Jlesrens-
HOCTb 3€MCTB — BECbMa 3HaAMEHAaTelbHas
BeXa NCTOPHUH BOIOHTEpCTBA. becmaTHoe
HavaibHOe 00pa30BaHUE B JOPCBOJIIOLH-
onHo#t Poccwuiickoit ummnepun HopMaIbHO
Haxozmwiioch B BeneHnn Cunoma. OmHaKo
cucTeMa IIepKOBHO-TTPUXOICKHX IIKOJT U3-
3a HE3aMHTEPECOBAHHOCTH CEITLCKOTO Y-
XOBEHCTBA Obl1a Mao3((heKTHBHA.

BosbIIMHCTBO HAPOJHBIX HAYaJIbHBIX
ko Bo Il monoBune XIX Beka npunan-
JIeXKaJI0 MMEHHO 3eMCTBaM, U B HUX OXOT-
HO IIPEMOJIaBaIl BOJIOHTEPHI.

3eMcTBAM U BpayaM-dHTYy3HacTam
HUCTOPUs BOJOHTEPCTBA B POCCUICKON
uMmIepun o0s3aHa TakXKe PacHpoCTpaHe-
HHUEeM OeCIIIIaTHOTO MEAUIIHCKOTO 00CTy-
JKUBAHUSI B JICPCBHSIX.

B roas! KpsiMckoit BoiiHbI ObLTH CO3-
nanbl (1867 1.) Poccwuiickoe 001mecTBo mo-
nedeHus: 0 OONBHBIX M PaHEHbIX BOMHAX,
kotopoe B 1879 1. Ob110 Mpeodpa3oBaHo B
Poccuiickoe obmiectBo Kpacuoro Kpecra.
JlesitenbHOCTh OOLIMH He ObLIa CTPOTrO
OrpaHHYCHA MOMOIIBIO MOCTPaJaBLINM B
BOCHHBIX KaMIaHUAX. B HHMX Takke OT-
KPBIBAJINCH CIELHATU3UPOBAHHbBIC 0OJIb-
HHILIBI, [l YETBEPTas 4acTh KOCK Mpe.-
Ha3Havanack i1 OeaHbIx. OOMMHBI OT-
KPBIBAJIM TIPHUIOTHI UL CHPOT U JIeTel W3
MaJIOOOECIICICHHBIX CeMEeH, a WX WICHBI
JIOOPOBOJIFHO TOCEIIANH HYXIAIOIINUXCSI
B HOWIEKHBIX H PAa0OTHBIX JoMax [7].

B 1894 r. B MockBe, a mo3xe u B
JIpYrux ropopax coszpatorcsi Iopoackue
YYaCTKOBbIE IIONEYUTENILCTBA O OEIHBIX,
cHa0KaBIIME HYXIABIIUXCA OICKIOIA,
MUTAaHNWEM, JICHbIaMH, MECTaMH B HOY-
JIeKKAX U NPUIOTAX.

VYerpoiicTBoM pabodmux MecCT I HH-
mux 3aHuMaiauce Jloma TpymomroOus,
KOTOpbIE CTall BO3HHUKAThH €Ile C HaJaja
XIX Bexa. B 1895 1. onn 6pu11 06BEHIHE-
HbI [ToreunTenbeTBOM ToMa TPYIOITIOO0HS

U paOOTHBIX JIOMOB I0J MOKPOBHTEIIb-
CTBOM HMIHepaTpuisl Anekcanapsl dDe-
noposHbl (¢ 1906 1. — [ToneunrenscTBoO 0O
TpynoBo# momotn). C 1894 r. nefictBoBa-
10 TloneunTensCTBO O HAPOAHOU TPE3BO-
CTU C OTAENEHHUsAMH 1O TryoepHusiM. O6a
[lomeunTenscTBa comepkany  JICIIEBBIE
CTOJIOBBIC, HOWIEXKHBIE MPHIOTHI, SICIH,
yOeXuIma sl MOAPOCTKOB, HApOIHBIE
YUTAJIbHU U OMOIMOTEKN.

Bce mepeuncienHble  yupexIeHHS
uMenu opUIUaIbHBIN Xapakrep, HO (op-
MHPOBAJINUCH 110 HNPUHLMITY OJ1aroTBOpH-
TENIBHBIX O0LIEeCTB, (MHAHCHPYEMBIX 3a
CyeT Ka3eHHbIX CyOCHANil M MOXKepTBOBA-
Huil. Hapsiay ¢ HUMU CyIiecTBOBaJIM 3aBe-
JICHUSI, COAEPIXKAIINECs HCKIIOYUTEITBHO
YaCTHBIMH OJIarOTBOPHTEIISIMU.

[IpaBOBBIM JOKYMEHTOM, DPEryIHpO-
BaBIIUM YUYPEXKJICHHE W AEATEIHHOCTD
JTI0OPOBOJIBHBIX OIIaroTBOPUTEIHHBIX
oOmrecTB, craHoBsATCS BpemeHHbIE mpa-
BUJIa 00 00IIeCTBaxX U COr03ax OT 4 MapTa
1906 r. Cornacuo »tuM IlpaBunam Giaro-
TBOPUTEJIBHBIM OOIIECTBOM HAa3bIBACTCS
«COEIMHEHHE HECKOJIBKHUX JIMII, KOTOPBIE,
HEe WMes 3ajadell roiydeHue ais cebds
NpUOBLTH OT BEICHHS KaKOro-Iu0o mpes-
NPUSTHS, U30paiy MPEAMETOM CBOCH Co-
BOKYIHOH JESTETBHOCTU ONPENETICHHYIO
nens» [8].

B JIutoBcko-monsckuii mepuoa (Ho-
BBIM STan OIarOTBOPHUTENBHON HesATeNb-
HOCTH) BO3POXKJCHHSI HAIMOHAIHHOTO
TOCyIapCTBa paccMaTpHUBAIOCh yXKe Kak
HeoOxoqumoe ycnosue. I[IpaBocnaBHble
OparcTBa HEe TOJILKO OECIUIaTHO YUMIIH Jie-
Tei, oMorajii 6eHbIM, CHPOTaM U 00JIb-
HBIM, HO U Ha COOCTBEHHBIE CPEJICTBA CO3-
JIaBaJIM ILIKOJIbI, IIPUIOTHI, TUIOrpaduu,
TOCIIUTAJIH, PECTAaBPUPOBAJIH LIEPKBH. 3a-
HHMAJIKCh OOIIECTBEHHBIMHU JIeIaMH KHSI-
3bst OcTpokckue u Bummnesenkne. Beer-
Jla TIOMOTaJ0 OOMKCHHOMY YKPanHCKOMY
HACEJICHUIO YKPAWHCKOE Ka3ayecTBo.

Hacrosmmii pacrer o0miecTBeHHO-
[I0JIE3HOTO Tpyna npuiencsa Ha XIX Bek.
SIpkuii mpumep — AEATENbHOCTh YKpauH-
CKMX HpeIpUHUMaTelell: caxapo3aBo-
yukoB B. Cumupenxo, M. Tepemienxo, U.
XapUTOHEHKO, KOTOPbIE HE TOJBKO JKEPT-
BOBAJIY CPEJICTBA HA OOILECTBEHHBIC HYXK-
JIbl, HO U HEMOCPEACTBEHHO MPHHUMAIH
yyacTve, ¥ K TOMY )K€ BIIOJIHE Oe3BO3-
ME3/IHO, B JCSITENBHOCTH Pa3INdHBIX 00-
[IECTBEHHBIX YUYPEXKJICHNH, pEeIIand Cco-
[IaJIbHbIC ¥ HAIIMOHAJIBHBIE TIPOOJIEMBL.

C naganma 1920-x rT. HayMHAETCS yc-
JIOBHO «CBETCKOE» BOJIOHTEPCKOE JBH-
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JKEHUE, MOJIEPKUBAEMOE TOCYAAPCTBOM.
Torna e, B X0[€ MEPBOro JTama Macco-
BOH CeKyJIsIpU3aluy, HAYaJICs HEKOTOPbII
OTXOZl OT PETUTHO3HOCTH B OpPraHU3alU-
X, HAIPUMEP CKAyTOB, YbU (YHKIHHU CO-
LUAJIBHOTO CITyXKEHUs,, HAa000pOT, CTamn
BO3PACTaTh.

B CCCP ne 65110 crieninansHO 0(hopM-
JICHHOTO «JI0OPOBOJIBIECKOTO CITYKEHUS»,
HO 100pOBOJIBHBIN «0€3BO3ME3HBIN TPy
B MHTEpecax Oiaroroiydaresns, Mmoj Ko-
TOPBIM TIOHMMAJIACh JIIOBMH BCS CTPaHa,
ObLI CHCTEMEH M MMeJl IOUCTHHE OIPOM-
HbIi pazmax. Ha npoTsbkeHun aecsitune-
TUH COBETCKOM 3TOXHU JIIOU BCEX BO3pac-
TOB UM COLUAIBHBIX KaTEropuil COTHAMH
THICSIY Ha J0OPOBOJIBHBIX Hayajgax oOT-
TIPABJISUINCH 3a THICSIYM KMIOMETPOB, O/~
HUMAJIM HapOJHOE XO3SICTBO, OTIABAaIN
CHJIBI, 3[I0POBBE U XKHM3HH, MOTydYasi MpH
9TOM MaTepualbHOe BO3HATPAXKICHHE,
BIIOJIHE COIIOCTaBHMOE C T€M, YTO HBIHE
MOTYT ITOJTy4aTh BOJIOHTEPHI.

Hexommepueckne 00IIeCTBEHHbIE
OpraHu3aluy 1 GOH/bI KAK HHCTUTYT (H-
HAHCHPOBAHUS U YIIPABICHUS I0OPOBOJIb-
YeCKOH JAeATebHOCThIO OTCYTCTBOBAIIH,
X (QYHKUMH BBIIOIHIN TOCYJapCTBEH-
Hble CTPYKTyphl. IloaToMy MOXHO cae-
JaTh BBIBOJ, YTO BOJOHTEPCKUH TpyH HE
ObUT TIOJTHOCTBIO CBOOOTHBIM JUISL TPaxK-
maH obmectsa storo mepmonma. K tomy
JKe, KaK U BCE OCTAIbHBIE aCTIEKTHI )KN3HU
COBETCKOTO 00I11ecTBa, HOCHI BO MHOTOM
uaeonoruyeckuil xapakrep. dakrnuecku
OH SBIISNICS WJICOJOTHYECKH IPUHYIH-
TEJIBHBIM M HMeJI 0COOYI MOTHBALHMIO
(pemocraBieHHe OTTYJIOB WM JOINOJ-
HUTEbHBIX AHEH K OTIYCKYy, MOpaJbHOE
TOOLIPEHHE).

B HesaBucumoii VYkpaumHe pa3Bu-
THE BOJOHTEPCKOTO MIBIDKCHUS IaTHPY-
ercs HawaaoMm 90-x rr. XX Beka, xorma
ObUTa co3maHa Ciy:k0a ToJi Ha3BaHUEM
«Tenedon osepusi», rie paboranu Bo-
aoHtepsl. C 1992 1. B Ykpanne Hauana
aKTHBHO pa3BUBATHCS CETh COIMAIBHBIX
ciyx0 st Mononexu. [aBHast nenb ux
JESTENbHOCTH — pealu3alusl rocyjaap-
CTBEHHON MOJIOAEKHOM MONUTHKHU U 3a-
Jad, ompeneneHHbIX B Jleknapauuu 00
00LMX HayallaX rocyAapCTBEHHON MOJIO-
JIe)KHOM TOJMUTHUKHA B YKpauHe U 3aKoHe
Vikpanusl «O cOOeWCTBUN CTAaHOBIECHHUIO
W COIUAIBHOMY Pa3BUTHIO MOJOJCKH B
VYkpaune». VIMEHHO co3laHHE LEHTPOB
COILMANIBHBIX CITYy’KO IJIT MOJIOJEKH II0-
BJICKJIO aKTUBHOE Pa3BUTHE BOJIOHTEPCKO-
r0 JBMOKeHHS [9].
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B 2001 r. ObUIO MPHHATO pacrio-
psoxkenne [Ipesumenta  VYipaunsl «O0
OpraHM3alluk TPOBEICHHS B YKpauHe
MEK/IlyHapOHOTO JIHS BOJIOHTEpa», B
COOTBETCTBUH C KOTOPBIM HEOOXOIMMO
CcrocoOCTBOBATh DPA3BUTHIO B YKpanHe
BOJIOHTEPCKOTO ~ JABWIKEHUS, YIydIINTh
OKa3aHNe TTOMOIIH I'PaKIaHaM ITOKHIIOTO
BO3pacTa, MHBAIHIAM, IETAM-CHPOTAM U
JeTSIM, JIMIICHHBIM DPOJUTENLCKOI orre-
KW, JPYTHM COIMAIBGHO HE3alIUIIEHHBIM
rpaxaanam [10].

B 2003 r. 6buio npunsito «Ilomoxe-
HHE O BOJIOHTEPCKOW JeATEeIbHOCTH B
cdepe NpeoCTaBICHNS COLMATIBHBIX YC-
nyr». [log BomoHTEpCKoii AEITENbHOCTHIO
CJIeI0BAJIO TOHUMATh JIOOPOBOJIBHYIO He-
MPUOBUIEHYIO JIESITEbHOCTh (PU3HUECKUX
JUI-T00POBOJIBIEB, KOTOpas Harpasie-
Ha Ha MPEAOCTaBICHNE MOMOIIHN JIHIAM,
HaXOMSAIIMMCSI B CIIOXKHBIX JKH3HEHHBIX
00CTOSITEIECTBAX U HYXKIAIOMINXCS B TIO-
CTOPOHHEH TMOMOIIHN, YTO CIIOCOOCTBYET
camopeanu3anu BojoHtepa [11].

B nanpHeiineM oTeyecTBEHHBIM 3a-
KOHOJIaTellb HEOTHOKPATHO BO3BPAILAJICS
K HEOOXOAMMOCTHU IPABOBOTO PETYIHPO-
BaHMUS, YCOBEPLICHCTBOBAHUS JICHCTBYIO-
mero 3akoHomarenbcTBa. B Konnemmmn
(2004 1) OBLIO MPEUIOKEHO TOHUMAHHE
TEpPMHUHA  «BOJOHTEPCKOE JBHKCHHE»
KaKk JTOOpPOBOJIEHOW, OIarOTBOPUTEIb-
HOHM, HenpuObLIbHON, MOTUBHPOBAHHOM
obmecTBeHHOH nesrensHOCTH. Cremnyer
KOHKPETHU3UPOBATh, YTO HE MOXKET OBITH
OTHECEHa K BOJIOHTEPCKOH NeATeIbHOCTH
OecKOpbICTHAsL JEATEIBbHOCTh, KOTOpas
MMEEeT OJHOPA30BBIA WM CIy4aiHbII
XapakTep WM OCYILECTBIISETCS Ha OCHO-
BaHUU POACTBEHHBIX WJIH JIPYKECKHX OT-
nomenuii. HeoOxomaumo yperynupoBath
MOPSIIOK OCYIIECTBICHUSI BOJIOHTEPCKOI
NESITeIbHOCTH W ONPEACTHNTH TIOHSTHE
BOJIOHTEPCKOW OpTaHW3aIlNH; TPHUHIINIIHI,
Ha KOTOPBIX 0a3WpyeTcsi BOJOHTEPCKast
JIeSITEIEHOCTD:  I0OPOBOJIBHOCTH, OeCKO-
peicTHE, OIarOTBOPHUTENFHOCTH M OTBET-
CTBEHHOCTH [12].

BosonTepckas eATeNbHOCTD  OIpe-
JIeJIeHa 3aKOHOM Kak J00poBoJIbHasI, Oec-
KOPBICTHAS, COLMAIBHO HAaIpaBJICHHAs,
HeNPUObUIbHAS JICSTEIbHOCTh, OCYIIECT-
BiIsieMasi BOJIOHTEPAMH U BOJIOHTEPCKHMHU
OpraHM3alMsAMH IIyT€M IPEOCTABICHUS
BOJIOHTEPCKOH TomMomi. B cBoio ouepens
BOJIOHTEPCKOH MOMOIIBIO SIBISTIOTCST pabo-
TBHI M YCIIYTH, KOTOpbIe O€3BO3ME3HO BHI-
TIOJTHSIFOTCS ¥ TIPEOCTABIISIFOTCS] BOJIOHTE-
paMy ¥ BOJIOHTEPCKUMH OpTaHH3aISIMH.

BononTepckas  IeATENBHOCTD  SIBISICTCA
(dopmoit 6marorBopuTensHoCcTH [13].

BoiBoabl.  [IBikeHune OecKOpBICT-
HOW momouy B YKpauHe AOCTUINIO MHKa
pa3BUTHS 3a BCE BPEMsi HE3aBUCHMOCTH.
BononTepckas aesTenbHOCTs — A00pO-
BOJIbHAsI, OECKOPBICTHAS, COL[MAIBHO Ha-
MpaBJIeHHAs, HEMPHUOBIIbHAS JEATeNb-
HOCTB, OCYIIECTBIIsIEMasi BOJIOHTEPAMHU U
BOJIOHTEPCKHMHU OPTaHU3AIMAMHU ITyTEM
TIPEIOCTABIICHUS BOJIOHTEPCKON TIOMOIIIH.

[Ipoananu3upoBaB pa3BUTHE BOJIOH-
TEPCKOrO JBW)KCHHUS, MOXKHO BBIJICIHUTh
CJICILYIOIINE 3TallbI:

— IEePBBIH 3Tall CBSA3aH C 3apOXK/ICHHU-
em xpuctuanctsa (988 r). [lis Hero xa-
PaKTepHO cieyolIee: TpaaAnuIus paboThl
BO ciaBy bBoxwuio, Korma JOOpOBOJIBIIBI
MIPUXOAST TOTPYIUTHCS B MOHACTBHIPH.
LlepkBu ocymiecTBIsUM OIaTrOTBOPHUTEINB-
HYIO JeSTeIbHOCTD;

— Bropoi 3tan (¢ cepeaunsl X VI Bexa
mo 1917 r) xapakTepusyercsi Te€M, 4TO
IIPOUCXONT, BO-NIEPBBIX, IE€PEXOJ] OT MHU-
JIOCEP/IHOM TIOMOIIM OTJEIbHBIM JIMLAM
K cucTeMe OOIIECTBEHHOTO NMPU3PEHUS ¢
Pa3IMYHBIM MOIXOIOM K Pa3HBIM TpyI-
naM, TpeOyIOLMM MOMOIIH, BO-BTOPBIX,
TMOSIBJISIFOTCSI TIEPBBIE IIArH FOCYapCTBEH-
HOM, CBETCKOW OpraHu3aluu [OMOILH,
KOTOpasi MO3JHEE MOIYyYUT 3aMETHOE pas-
BUTHE;

— tpertuii sran (1917-1991 rr.). He-
KOMMepUecKie OOIIeCTBEeHHBIE OpraHu-
3anuM ¥ (POHIBI KaK MHCTHUTYTHI (DMHAH-
CHPOBAHUs M YIPABIEHHUS JOOPOBOJIBbYC-
CKOM JIeSITEJIbHOCTBIO OTCYTCTBOBAJIM, UX
(GYHKLIMM BBIIOIHIN TOCYAApPCTBEHHBIE
CTPYKTYPBI;

— uerBeptbiit dtan (1991-2015 rr)
CBSI3aH C aKTHBHBIM DPa3BUTHEM BOJIOH-
TEPCKOTO ABWKEHUS], IPUHATHEM CIICIH-
aJBHBIX HOPMATHBHBIX akTOB. OfHAKO C
y4€ToM TOro0, 4T0 3aKoH YKpauHbI «O BO-
JIOHTEPCKOW JESTETHHOCTIY OBLT MPHHAT
B npexasepur EBPO-2012 u e moxpas-
YMEBaJI y9acTHsI BOJIOHTEPOB B COOBITHSIX,
AQHAJOTHYHBIX TEM, KOTOpPbIE DPa3BEpHY-
JUch B YKpauHe, HaduHas ¢ qexadps 2013
I., BO3HHKJIA HEOOXOIMMOCTh BHECTH PsiJL
M3MEHEHH U JIOTIOIHEHUH B JEHCTBYIO-
11ee 3aKOHOJATEIbCTBO YKPaUHbI.
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Summary

In the article it is considered the questions regarding the possible directions of the
development of philosophy and philosophy of law in the information society’s conditions.
It is studied the problems connected with the gap between the humanitarian sphere, in
particular philosophical research, and fundamental science. As a new scientific paradigm
it is proposed the integral approach which unites achievements of different scientific
fields with using IT. It is analyzed also the situation, which has formed in connecting to
crisis of the modern philosophy as a result of commercialization and formalization of
approaches in the spheres of education and science in general.

Key words: philosophy, philosophy of law, information society, metascience,
metasystem transition, technocratic civilization, informaciology, end of philosophy,
scientific paradigm, information technology, fundamental science.

AHHOTaNMs

B crarpe paccMaTpuBaloTCst BOIPOCH!, KACAIOIINECS BO3MOXHBIX HAPaBICHNHN pas-
BuTHs Qunocopun u ¢Gunocopun mpaBa B yCIOBUAX HH(OOPMALUOHHOTO OOIIECTBA.
W3ydeH psag npobiem, CBA3aHHBIX C ONPEAEICHHBIM Pa3pbIBOM MEKIY I'yMaHUTAPHOMN
cdepoii, B uacTHOCTH PUIT0COPCKUMHU HCCIEOBAHUAMHE, U (yHIaMEHTAIbHOI HayKOil.
B kadecTBe HOBOIl HayuHOW MapaAUrMbl MpeAIaracTcsi MHTErPaTUBHBIN MMOIXO0/, KOTO-
PbIii 00bEUHACT JOCTHIKEHHS B Pa3HBIX 0OJIACTAX HAYKH C MCIOJIB30BAHUEM BO3MOX-
HOCTeH MH(POPMAIIMOHHBIX TeXHOJOTHH. [IpoaHann3upoBaHO TaKkKe CHUTyaluio, KOTO-
past CIOKHIACh B CBATH C KPU3UCOM COBPEMEHHOM (QHI0CO(UH BCIEACTBUE KOMMEPIIH-

anuzanuy ¥ HopMaIu3alii Moaxo10B B chepe 00pa3oBaHus U HAYKU B [IETIOM.
KuarueBblie cioBa: drnocodus, punocodus npasa, nHGOpMAHOHHOE 00IIECTBO,

MeTaHayKa, MeTaCUCTeMHBIN MePeXo/l, TEXHOKpaTUIeCKasl IUBIIN3AIINS, HHPOPMAIIIO-

norusi, KoHel[ ¢punocopun, HayuHas napajaurma, HHGOpMaIHOHHbIC TEXHOIOTHH, QyH-

JaMCHTaJIbHAsA HayKa.

Formulation of a problem. The
question regarding “the end of
the philosophy” appears with increasing
frequency at the turn of the century.
Really, at the high-tech era it is no sense
to talk about the achievements or the
actuality of the philosophy in the “clean
form” in style of the works of modern
Marxism-Leninism  heritors of the
independence period (by the example of
Ukraine). The philosophy on the phone
of the modern science achievements is
conceiving by our contemporaries in
general as “the art to smart talk about
that subject which you don’t understand
at all”, — as Shri Aurobindo said. But the
philosophy’s history shows thatbeginning
from Pythagor, who firstly used this term
(the literal translation from Greek is “the
love to the wisdom”), without any irony
it is treating as a study about the final
causes and the transcendental bases of
the human’s being in the world.

The time is changed, the philosophy
and the philosophers are changed also,

but to assert that now is “an end of the
philosophy” it’s too early. Indeed in
any time the philosophy as a worldview
and the history of the philosophy in its
classical (and today without doubt in
the best) variant remains: firstly the
philosophers of ancient Greece, Rom,
Arabic Caliphate and China are meant.
Middle Ages and the Renaissance have
given some great names also, such as
John Dee, Paracelsus, Albertus Magnus
etc. Close to 19th and 20t centuries,
when the science finely stopped to be
integrated, i.e. the differentiation process
by areas of knowledge fields has taken
place: exact, natural and humanitarian
sciences, medicine etc., and the
philosophy became the independent
and sovereign from other areas of
knowledge “science” (epochs of Modern
and Postmodern), quite consistently it is
appeared the question of its practical use
for the society, and of course it is clarified
that the philosophy in and of itself is not
in demand in the society and is not so
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interesting not only for the community in
general but for philosophers themselves.

It is not clear also the situation with
the modern philosophy of law. In spite
of numerous researches of the modern
specialists, both native and foreign, as
it happens it is logically to reason not
about the philosophy of law but about
the philosophy of possibilities and the
probability of the their realization in the
information society conditions which is
the society of knowledge at bottom. It
means that in this society everyone has
not equal rights which are declared by all
the known constitutions and numerous
international legal acts, and which are
not provided apriori (that it is known
everybody), but the equal possibilities
to get any knowledge through IT, and
therefore — equal possibilities to get the
definite qualification and skills in any
filed. So initially equal possibilities are
given to anybody for the self-realization
and the self-development, the problem
is only in the liquidation so called “the
digital inequality” of some states (mainly
of the “third” world).

From another side modern physics’
achievements, in  particular  the
academician G. Shipov’s unified the field
theory, are allowed to produce the new
scientific paradigm of the world. As a
result the discovery of the fundamental
information interconnection, the carrier
of which is torsional fields, new ideas
about the structure and space were
brought in the fundamental physics [18].
In consequence of the theory of physical
vacuum it is succeeded to explain
scientifically the nature of the human
consciousness, the world’s brain, psi,
spiritual world.

As well as it is appeared the scientific
direction that soon can come to change
the philosophy in its modern variant.
It is said regarding the informatiology,
which semantically means the study
about the information and in the widely
sense — the science of the fundamental
research of all processes and phenomena
of micro- and macrocosm, the colligation
of the practical and theoretical data
of mathematics, physics, chemistry,
cosmology, biology , history and other
research from the unital informational
point of view [17]. The main task of the

informatiology consists with the main
task of the philosophy in fact, i.e. it is
said about the Universe’s decoding. It is
needed to notice also that the principle of
the information approach in the research
is a base of the highly-developed
information society conception and fully
consist with the last achievements in the
physics and other fundamental sciences.
Finally the new scientific paradigm
foresees the Absolute’s existance with
its superconscious that produces the
information in the form of initial torsional
fields. The lasts in their turn influence on
the physical vacuum that bears he energy
and the materia.

In this context the modern
philosophers’  discourses on  the
“philosophical” disciplines are looked
in intellectual sense very meagerly
- more precisely they are not looked
intellectually in general. The artificial
separation humanitarian sciences from
exact and natural sciences, the remoteness
from techniques and technologies,
spirit practices and art leads to their
emasculation and the loss of sense in
the modern technocratic civilization and
finally — to the loss of sense of further
development.

State of research. Today we can
name some interesting scientists which
research the different aspects existing
of the Information Society including the
philosophical problems. Among them
I would like to mention A. Shapiro,
C. Joslyn, F. Heylighen, V. Turchin,
1. Yuzvishin, Y. Bondarenko,
F. Zavodin, A. Ovseicev, N. de Andrade,
S. Monteleone, .L. Floridi, I. Krasikov,
E. Radko, M. Castels, F. Fukuyama,
A. Toffler, M. Porat, I. Massuda,
T. Stoner, R. Carz, Y. Martin, R. Abdeyev,
T. Voronina and others.

Basic material. So, as example,
A. Shapiro' was a keynote speaker at
the International Conference on the
Information Society (i-Society 2012)
in London. He devoted his report to the
Political Philosophy of the Information
Society, because so far in our history
there is no yet Political Philosophy of the
Information Society. In this research he
pointed that the totalitarian tendencies
of the Information Society derive from
the fact that we have created, and are

'A. Shapiro — a media theorist and also a lecturer and author of the scientific works in French philosophy,
technological art, sociology of culture, social choreography, software theory, humanities informatics,

robotics, rethinking science etc.

in the process of creating, an entirely
online world. We are making the
improper use of online technologies in
a fundamental way. Online technologies
should be developed in partnership with
the offline world, offline life, and offline
reality. We need to rethink, redesign, and
reimplement the Information Society and
the application of New Technologies and
New Media as a hybrid online-offline
situation [5].

One of the dominative directions
today is the organization for the
collaborative  development of an
evolutionary-systemic philosophy by
C. Josslyn, F. Heylighen, V. Turchin,
which have developed the Metasystem
Transition Theory and have created the
Principia Cybernetica Web [16; 7; 8; 16].

Their cybernetic philosophy is
named “Metasystem Transition Theory”
(MSTT). Its most salient concept is a
the Metasystem Transition (MST), the
evolutionary process by which higher
levels of complexity and control are
generated. But it also includes authors’
views on philosophical problems, and
makes predictions about the possible
future of mankind and life. The goal
of this theory to create, on the basis
of cybernetic concepts, an integrated
philosophical  system, or “world
view”, proposing answers to the most
fundamental questions about the world,
ourselves, and our ultimate values.

The methodology to build this
complete philosophical system s
based on a “bootstrapping” principle:
the expression of the theory affects its
content and meaning, and vice versa. In
this way the aim is to apply the principles
of cybernetics to their own development.
This philosophy too is based on
cybernetic principles. Cybernetic
epistemology understands knowledge
as a model, which is constructed by the
subject or group, but undergoes selection
by the environment. The metaphysics
asserts actions as ontological primitives.
On the basis of this ontology, it is defined
the most important concepts and organize
them in a semantic network. At a higher
level, it is also laid out the fundamental
principles of cybernetics in terms of
these underlying concepts [1].

V. Turchin and C. Joslyn in “The
Cybernetic Manifesto” define that
“philosophy is the putting of our thought
and language in order. Philosophy



is important. Philosophy is a part of

our knowledge” [7]. The cybernetic
epistemology defines the knowledge as
the existence in a cybernetic system of
a model of some part of reality as it is
perceived by the system.

“The successes of science make it
possible to raise the banner of cybernetic
immortality”, — it is pointed further in
Manifesto [7]. The idea is that the human
being is, in the last analysis, a certain
form of organization of matter. This is
a very sophisticated organization, which
includes a high multilevel hierarchy of
control. What we call our soul, or our
consciousness, is associated with the
highest level of this control hierarchy.
This organization can survive a partial —
perhaps, even a complete — change of
the material from which it is built. It
is a shame to die before realizing one
hundredth of what you have conceived
and being unable to pass on your
experience and intuition. It is a shame
to forget things even though we know
how to store huge amount of information
in computers and access them in split
seconds.

In distinction from the
abovementioned scientists which
generalized and developed the results of
their research in the fields of exact and
natural sciences on the philosophical
level, the philosophers’ and other
humanitarians attempts to use in their
books and articles some kind of physical
and mathematical formulas, terms etc.
look not only unprofessionally but very
amazingly, taking into consideration the
absence of the corresponding technical
or the natural scientific education.
Thus, the authors of the monography
“Scientific worldview on the crossing
centuries” published by the Institute of
the philosophy n. a. G. Skovoroda of the
National Academy of Sciences (Kiev,
20006) try, so to say, philosophically
to interpret “non-equilibrium thermo-

dynamics, synergetics, nonlinear
science, quantum-field cosmophysics,
computer science (informatics),

molecular biology, and also the industry
of nano-bio-genome-neuro-information-
computer supertechnologies”, to find
“the new ways of the development of
the technoscience, newest fundamental

theories of the modern natural history”,
to give the analysis of the disputable
reference concepts and basic languages
of the scientific description of the
reality, the reconstruction of the basic
paradigms of the nature science which
dominated in 20th century”, etc. [15,
p. 2]. One of the sentences of this
monography’s authors consists in
that the creation of the information
society needs “the quite different level
intellectual training of all the humanity
to the new “life style”, but “this training
even today bases not only on the nature-
scientific and technical knowledge, but
firstly — on the social-anthropological,
culturological, humanitarian knowledge”
(?!) [15, p. 5]. The further thinking,
such as a “physical world which our
bodies belong is possible to compare
with the sky where omnifarious
clouds of atoms spontaneously appear,
evaluate and disappear”, “problems of
computer understanding (conceptual-
epistemological aspects of the language
and the thinking)” and other novations,
metaphors and numerous citations
eloquently testify about the clearly
“philosophical” or “deeply humanitarian”
authors’ approach to the understanding of
achievements of the modern fundamental
science and hopeless distance which
separates of them [15, p. 7, 282].

It is seemed that the rift between
the philosophy and science finally has
formed during the appearance of the
German classical philosophy (Kant,
Hegel and Feuerbach) which in its turn
became the base for the formation of the
scientific communism (Marx, Engels,
Lenin). The scientific communism,
Marxism-Leninism, historical and
dialectical materialism composed
the base of the Soviet philosophy,
in particular the philosophy of law,
which as an independent intersectorial
discipline at that times did not figurate
in the domestic legal science. After the
USSR’s disintegration the scientific
paradigm in the humanitarian sphere
has changed, and separated from other
scientists philosophers (in particular
philosophers of law) became to look for
the new platform forming the ideological
ground for the hold-up of the definite
social order and its politicum.

2 It is a modern variant — “integral philosophy” that supposes the integration and synthesis of the

different knowledge.
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As a result the modern philosophy
in spite of some attempts of the creation
integral knowledge (see for example
“Algebraofthe nature” by Y. Bondarenko)
can’t be considered as a meta-science,
and the modern philosophers can’t
be considered as scientists in the
traditional understanding, after all
new ideas, paradigms, conceptions,
producing of the new Universe’s view,
world order, based on other sciences
achievements (mathematics, physics,
chemistry, biology, astronomy etc.),
must be a result of the scientific activity
[10; 11]. Unfortunately, today the basic
philosophical education is founded on
the studying of the history of philosophy
and it is not directed on the opening up
other knowledge of fields (not social-
political). But it does not means “the end
of philosophy”, but only coming back
by the spiral till the moment when the
philosophy presupposed the producing of
new universal knowledge, generalization
both own scientific experience, and the
acquisition of all previous generations.

Of course, the creation of the new
scientific paradigm connected with the
development of informaciology will be
gradually to lead to the divergence from
“classical” philosophy. But essentially
the generalizing science by which the
informaciology pretends to be and
the philosophy, as ancient scientists
understood it, to my mind are more
a question of the terminology than a
question of changing the sense. We can’t
categorically to assert that today we
possess more knowledge than previous
generations of the mankind, we can
only accept that its interpretation was
changed to some extent. And it is no
principle meaning as this interpretation
will be named — “philosophy”? as before
or “informaciology”, it’s clear only that
the methodology of the information
approach will play the kea role in further
scientific research and practical activity
of the modern scientists. And the tasks of
high education, which today loses their
positions in front of the real knowledge
and skills, consist in that the man will
be able to find the necessary information
and will use it correspondingly.

To addition, I have to notice that crisis
of philosophy directly connects with
commercialization and formalization
of approaches in the fields of science
and education in general, and so — with
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depreciation of results of this activity
(in particular in the form of diploma,
title, degree etc.). And sure the science
is not a market, and its laws here does
not work in spite of permanent attempts
of our nationals (and neighbors in the
CIS) transmit this sphere just on such
base. But it is a positive sense in this,
videlicet — bringing almost to the absurd
of the modern system and educational
activity will lead to its negation and
die-off by the “natural” way because
of needlessness from one side, and to
the growth of prestige to be him “who
knows” and him “who can” as may be
requird by information society — from
another side.

Conclusions. To conclude, it is
needed to say that the modern civilization
has without doubts the technocratic
character. The spirit sphere because
of absence the modern, understanding
for the all, adequate to requirements of
the time the ideology of consumption
and the material interests. It means,
that humanitarian sphere, its role plays
through the absence of the practice sense
if compare it with the fundament science
and technologies less and less role in
the society, in particular the philosophy
becomes more and more some
abstraction. Therefore, it is proposed the
new approaches and general scientific
methodologies, among them the
information approach is presented the
most effectual and actual.
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MPOBJEMBI IPUHYAUTEJILHOTO MTPEKPAIIIEHMS TTPABA
HA JIOJIIO B UMYIIECTBE

Anaroauniit MUPOILIHUYEHKO,
JTIOKTOP FOPHIMYECKUX HayK, mpodeccop,
3aBeyOIHMH Kadeapoil 3eMETBHOTO M arpapHoro Mpasa,
3aMeCTHUTEITh JIeKaHa IOPUINYECKOTO (haKyIsTeTa
Kuesckoro HanmoHansHOTo yHUBepcureTa nMenu Tapaca IlleBuenko

Aprtem PUIIEHKO,
KaHUJAT IOPUIHYECKHUX HayK,
HavaJbHUK OT/ENa TPaBOBON SKCIEPTH3bI IOPHIMUECKOTO JIeTapTaMeHTa
OJ1eccKOro ropojICKoro coBeTa

Summary
The article deals with the problematic issues of compulsory purchase of right to a share in the common property based on the
court’s decision. The authors offer their own interpretation of Art. 365 of the Civil Code of Ukraine in the light of the provisions of the
Convention for protection of human rights and fundamental freedoms as applied by the European Court of Human Rights. Suggestions
to improve the rules on share compulsory purchase, aimed at improving the efficiency of compulsory purchase mechanism and
bringing it in line with the Constitution of Ukraine and international legal principles, are formulated.
Key words: common property, termination of common ownership, compulsory purchase, expropriation, fair balance.

AHHOTAIMS
B crarbe paccmarpuBaroTcs npoOieMHbIE BOIPOCH MPUHYAUTEIBHOTO MPEKPAICHHS MpaBa Ha JIOJI0 Juia B uMmytiectse. [Ipen-
JIaraeTcsi aBTOPCKOE TOJIKOBaHHE HOPM CT. 365 I'pakaaHckoro kojekca YkpauHbl. B craTbe mpoaHaJM3UpOBaHbl PELICHHS BBICIIUX
CyeOHBIX MHCTAHIUH 110 9TOMY BOIIPOCY, a TaKKe pemeHns EBpomeiickoro cyma 1mo mpaBaM 4ejoBeKa. ABTOPHI IpeIaraioT coo-
CTBEHHBIH MTOJIX0]] K TOJIKOBAHHIO MIPABOBBIX HOPM, PETYITHPYIOLINX BOMPOCKH IPEKPAIICHUS MIPaBa Ha OO HA OCHOBAHUU CyACOHOTO
pewenusi. B cratbe ¢ yuerom monoxenuid KoHcTuTymy YKkpauHbl 1 MEXKIYHAPOAHBIX MPABOBBIX MPUHIIMIIOB C(HOPMYIHPOBAHBI HE-
KOTOpBIE MPEII0KEHNUS, HAllPaBJICHHbIC HA YIIyYLICHUE 3aKOHOAATEIIEHOIO PEryJupOBaHKs OTHOLICHUH 10 IPEKPallCHUIO IIpaBa Ha

JIONIO B OOIEM UMYIIECTBE.

KuroueBble ciioBa: 06]].[2151 COGCTBQHHOCTL, MpeKpaleHue npasa Ha A0JIIO, HpI/IHyI[I/ITCJ'ILHHﬁ BBIKYII, Cl'[paBeZ[J'IPIBLIﬁ 6anch,

SKCIIPONPHALIASL.

]:[OCTaHOBKa npodiemsl. B co-
BPEMEHHBIX YCIOBHAX 0OLIast
COOCTBEHHOCTh Ha UMYIIECTBO — 3TO pe-
albHOCTh, C KOTOPOW HPUXOAUTCS CUU-
TaTbCsl. 3aKOHOAATENBbCTBO  COMEPIKUT
CHELUAIbHBIE IOJOKECHUS, MPU3BAHHbIE
YyperyaupoBars NpoOIeMHYI0 CHUTYalHUIo,
KOIZa COCOOCTBEHHMKHM HMYIIECTBa HE
HaXOMAT MOHMUMAHHUS OTHOCHUTEIBHO €ro
JanbHENNIeH dKCILTyaTaluyd. EquHCTBEH-
HBII BBIXOJ M3 TIOJOOHOM cUTyanny — npe-
KpaleHre MpaB Ha IO B WMYIIECTBE.
OnHako HEOJMHAKOBBIM MOIXON K pa3-
PELICHNIO 3TOM MpoOIEeMBbl, HaIleIIINi
CBOE OTOOPKEHHE B PELICHHSAX BBICLINX
CyIeOHBIX MHCTaHLHMH, CBUAETEIBCTBYET
TAKKe 0 HEOOXOIUMOCTH CYIIECTBEHHOTO
YIIy4IIEHUS] COOTBETCTBYIOIIUX 3aKOHOA-
TEJNBHBIX HOPM.

AKTYaJIbHOCTb TeMbI HCCJIEI0BAHUS
00ycaBIuBaeTCs: HEOOXOAUMOCTBIO TIOUC-
Ka HauOoJsee afeKBaTHOM MOJIeN MpeKpa-
IIIEHVS TTPaB Ha JI0IH B 00IIEM UMYIIECTBE
JUTS HeJIOMYIISHNST HapyIIeHUs TpaB (u-
3WYECKUX WU FOPHIMYECKUX JIHII.

Iesanio cTaTby SBISETCS MOATOTOBKA
KOHKPETHBIX TPEUIOKEHUH 10 ycoBep-
IIEHCTBOBAHUIO IIPABOBOTO PEryIHPOBa-

HHS [IPEKPAILCHUs TIPaB Ha JIOJHU B 0011eM
UMYIIECTBE U CYIIECTBYIOIICH MPAKTHKA
€ro MPUMCHCHUSL.

HoBu3sHa paboThI 3aKITI0YACTCSI B TOM,
YTO, HECMOTpPS Ha psiJi MCCICAOBaHHMIA,
HOCBSILICHHBIX 3TOH TNpoliieMaTuke wuc-
CJIe/IOBATEISIMU B 00JIACTH IPaskIaHCKOTO
U 3€MEIIbHOTO IPaBa, ONTHUMAJIbHAS MO-
JIelb PErYJIMPOBAaHHSA OTHOILEHUH OTHO-
CHTEIILHO TMPEKPAIleHUs IpaBa Ha JIOJI0
B 00LIeM MMYILECTBE IO CHUX IOp HE 3a-
KpEIUICHA 3aKOHOATEIIbHO.

U3noxkeHne OCHOBHOTO MaTepH-
ana. OOmas coOCTBEHHOCTh — H3Ha-
YyanpHO yuiepOHas KOHCTPYKIHUS, IIO-
CKOJIbKY COBMECTHOE OCYIICCTBICHHE
9TOr0 MpaBa MPOTHBOPEYUT HEE IMOJI-
HOTO TOCHOJCTBA HAJ BEIIbIO, KOTOPOE
XapaKTEepHO Ul COOCTBEHHOCTH. 3aKOH
BBIHYXJICH JOIyCKaThb BO3HUKHOBEHHE
o01ieil COOCTBEHHOCTH B CIydasiX, KOraa
0e3 ITOro CIIOXKHO OOOUTHCH: ITPH Hacle-
JIOBAaHMHU, TPHOOPETEHUN HMYILECTBA B
Opaxe, 0ObEAMHEHUN MMYILECTBA INPE-
NPUHUMATENISIMH, YJICHAMH CEMbU M TaK
nanee. BaxxHo, 9TOOBI BO3MOKHOCTH JJIsT
yCTaHOBIIEHUS 0011el COOCTBEHHOCTH HE
OBUTH CITHUIIKOM ITHPOKHUMH.

OOmass coOCTBEHHOCTh KaK TaKOBast
BCETa CTPEMHTCS K WHIWBHIYaIH3alliH,
YTO OCHOBBIBACTCSI HA ITyOMHHBIX ITPOLEC-
Cax YeJI0BEYECKOH MCUXUKH. B Mupe Berei
YEeJI0BEK CTPEMUTCS 001aiaTh MU UHANBH-
JlyaJbHO, NPUCBanBasi T€ WIH WHBIE TPEN-
MeThl. [Iprdem 3Ta TEHIEHIMS MPOCIIEkKH-
BAaeTCs JaXe NMPH NPUMEHEHUN M (DUKIMH
IOPUIMUECKOTO JIMLA WM KOHCTPYKIUU
TOCYAPCTBEHHONH M KOMMYHAIBHOM COO-
CTBEHHOCTH Ha UMYIIIECTBO. 3aKOH JIOJKEH
TIO/IAEPKUBATh 3TO CTPEMJICHHUE K UHANBH-
JyaJM3aliH, TO €CTh K MPEKPAIeHHIO TIpa-
Ba 0011Ielf COOCTBEHHOCTH.

Yro ke enarhb, KOrjaa COBMECTHOE 00-
JalaHAe OOIINM MMYIIIECTBOM CTaHOBHT-
csl HEBO3MOXKHBIM WIIM Hellerecoobpas-
HbIM? MOXHO OCYLIECTBUTD pa3/ies UMy-
LIeCTBA UJIH BBIIEICHUE CBOEH JOJIN KeM-
1100 M3 COBIAJEbLEB. DTO U JeNaeTcs
MIpU OTCYTCTBHU COIPOTUBIIEHUS CTOPOH
B ONpe/IeNeHHbIX ciaydasx. Bompoc ype-
TYITHPOBAH B LEJNOM CT. CT. 364, 367, 372
I'paxxganckoro komekca YKpauHsl (1anee —
I'K Ykpaunsl), mo3TomMy AeTaabHO HA HEM
OCTaHABJIMBATHCS HE Oy/IeM.

Topazno mHTepecHee cirydaw, Koraa
COIIacysl TI0 TOBOJY MpPEKpalIeHus mpa-
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Ba Ha JIOJII0 WJIM OTHOCHTEIILHO pasjielia
MMYILECTBA HET, HO U COBMECTHO BJIaJIETh
oObeKTOM 00IIel /101eBOH  cOOCTBEH-
HOCTH HET HUKaKOi BO3MOXHOCTH. Peun
UCT O TeX Clly4asx, Korja Mexzay co0-
CTBEeHHHKAMU BO3HMKACT JIMYHAsI HEMpPU-
SI3HDb B TOM HJI HHOM IIPOSIBJICHUH.

J1s oTUX cilydaeB 3aKkOH IpeaycMa-
TPUBAaeT MEXaHW3M NPUHYIUTEIHEHOTO
MpeKpamieHus npasa Ha goio. [Iporurn-
pyem ct. 365 I'K Vkpaussr:

«1. IIpaBo numa Ha 10M0 B 00IIEM
HMYILECTBE MOXKET OBITh NPEKPAILICHO 10
pELIeHHIO Cy/la Ha OCHOBaHWH HCKa Jpy-
TUX COCOOCTBEHHHUKOB, €CJIN:

1) monst siBNseTCS HE3HAYUTEIBHOU U
HE MOXXET OBITh BbIJICJICHA B HATYPE;

2) Bellb SABISETCS HEACTUMON;

3) ofmiee BIaJeHWE W TIOJNB30BAHUE
HMMYIIECTBOM SIBIISIETCS] HEBO3MOXKHBIM;

4) Takoe npekpaiieHne He MPUYUHUT
CYIIECTBEHHOTO BpeJ/ia HHTepecaM coco0-
CTBEHHHKA W WIEHAM €T0 CEMBH.

2. Cyza nOCTaHOBIISIET pelleHue o pe-
KpallleHUH TpaBa JIMIa Ha JIOJII0 B 001eM
HMYILECTBE MPU YCIOBUH TPEABAPUTEIIb-
HOTO BHECEHMs MCTIIOM CTOMMOCTH 3TOH
JIOJIY Ha JICTIO3UTHBIH CYET Cyar.

Ha nepBbrit B3msin Bee mpocto. Kaza-
JIOCK OB, JIOTMKA CTaThbH U OOIIME TUHIBH-
CTHUYECKHE COOOPaXKEHUsI MMOACKA3HIBAIOT,
YTO HEOOXOIMMO COOTIOCTH BCE YCIIOBHS,
nepeunciienHsle B 4. 1 ct. 365 I'K Ykpau-
HBI TIOCJIE CJIOBA «ECIN» ¥ 3HaKa «:». [1o
KpaifHell Mepe 3HaK «:» TOBOPHT HMEHHO
00 sToM. TonkoBaHWe HOPMBI, TIOMELICH-
HOMl B cT. 365 I'K YkpauHsl, oka3blBaer,
YTO yCJIOBHUS, IEPEUNCIICHHbIE B 4. 4. 14
cT. 365 I'K Ykpaunsl, SBISIOTCS HE TOJb-
KO HE B3aMMOMCKJIIOYAIOLIMMH, HO U B3a-
HMMOJIONOJTHSIOMUMHU. Takoe TOJKOBaHHUE
(Ha30BEM €ro «KOHCEPBATHBHBIMY) COOT-
BETCTBYET JKCTAHUIO OOECHEUUThH INPaBy
COOCTBEHHOCTH MaKCUMAJIbHYIO CTaOMITb-
HOCTb.

Bmecte ¢ TeM ynomsiHyTOE BBIIIE
€CTECTBEHHOE CTpPEMJICHHE IPEKpPaTUTh
paBo o01el cOOCTBEHHOCTH, B TOM YHC-
JIe JIOJIEBOM, CTABUT BOIIPOC O TOM, HE
ClIelyeT JM TOJIKOBATh 3HAK «;» MEXIy
OT/IC/IbHBIMU  YCJIOBUSIMH KaK JIOrH4e-
cKuit onieparop «uim» (a He «u»). Creny-
eT MPU3HATh, YTO (GOPMYJIMPOBKA 4. | CT.
365 I'K YkpanHbl HE UCKIIIOYAET U TaKOe
TOJIKOBaHWE (HAa30BEeM €ro «Oomee CBO-
OOTHBIMY).

Bonpoc BEI3Banm OXKHBIEHHBIE [THIC-
KyCCHH Cpe/iv IOPHCTOB Ha CTPAaHHIAX Ha-
YUYHBIX M3[JaHUH ¥ B MPOCTPAHCTBE CETH

VHTepHeT, 1oy dui1 HEOJMHAKOBYIO TPaK-
TOBKY B Cy/IeOHBIX PEIICHUSX.

UTto uHTEpEecHO, TMOciae MHOTOYHC-
JICHHBIX  HPOTHBOPEYUBBIX  PELICHUI
pa3IMYHBIX CyACOHBIX MHCTAHLUH M He-
CKOJIBKO PACILIBIBYaTON  (HOPMYIHPOBKH
. 1 Iloctanosnenns [Inenyma Bricmrero
CHELUAIN3UPOBAHHOIO Cyla YKPauHbI
«O cyneOHOM NpakTHKE B JIeIaxX O 3alIUTe
IpaBa COOCTBEHHOCTH W HWHBIX BEIIHBIX
mpaB» oT 07.12.2014 . Ne 5 [1] («He siBn1si-
€TCsl HEeNPaBOMEPHBIM JIMILICHHEM IIpaBa
COOCTBEHHOCTH HPHCYKICHHE CHEKHOM
WIM UHOW MaTepHajbHON KOMIEHCALUH
3a JIOJII0 B COBMECTHOH COOCTBEHHOCTH
[IPY HAJMYUU YCIIOBUH, IPEILyCMOTPEH-
HBIX I. TI. 14 4. 4. 1 u 2 cT. 365 'K Vkpa-
HHBI, €CJIN €€ HEBO3MOXHO BBIJICITUTD HIIH
MOACTNTh UMYIIECTBO B HAType I CO-
BMECTHO TIOJIB30BATECSI MIM») MO ITOMY
BOIIPOCY IIPSIMO BBICKa3ajcs BepXoBHBII
Cyn YkpauHsl.

B kadectBe mpumepa MOKHO TIpHBe-
cTu nocraHoBieHue Bepxosnoro Cyna
Vkpaunsl (qasee — BCY) or 16.01.2012 .
no neny Ne 6-8lucll. B Hem cyn npu-
mieal K OJHO3HAYHbIM BBIBOAAM O TOM,
YTO JUIS TPEKpAILCHUs TpaBa Ha JOJIO
B HEIBIXMMOM HMYIIECTBE HE HYXHO
MIPOBEPATH COONIONCHHE BCEX YETBIPEX
YCIIOBHH, IEPEUNCICHHBIX B 4. 1 cT. 365
I'K VYkpawunsl. [lo MHeHHUIO cyna, aHan3
9TOI HOPMBI CBHUIETEIBCTBYET O TOM, UTO
Ul TIPEKpAIleHUs TpaBa JINIa Ha J0JI0
B 00I11eM UMYIIeCTBE HEOOXOAUMO yCTa-
HOBHUTbH HaJMYHUE KaKOTO-ITMO0 (1r000r0)
n3 00CTOSATENBCTB, IPEIYCMOTPEHHBIX I1.
. 1-3 4. 1 c1. 365 I'K Ykpaunsl, npu yc-
JIOBUY, YTO TAKOE MPEKpaICHUEe He MPHU-
YMHUT CYIIECTBEHHOIO BpEAa HHTepe-
caM COBJIQJIeNbla M YICHAM €ro CeMbH,
a TaKkKe MPU YCIOBHU BHECEHHS CTOM-
MOCTH JIOJH Ha JIeno3uT cyzaa. Ilo3nnee
BCY moarBepamn 3Ty MO3UIHIO B TIO-
craHoBieHnn ot 15.05.2013 1. mo memy
Ne 6-3711c13.

Opnako BCY B cBoeM mocra-
HoBieHun ot 02.07.2014 r. nmo nemy
Ne 6-6811c14 ykazai, 4To mpaBo COOCTBEH-
HHKa Ha JIOJII0 B OOLIEM UMYIIECTBE MO-
XKeT OBITh IPEKPAIIEHO, HO TIPH YCIIOBUH,
YTO TaKOU Bpel He Oy/IeT CyIeCTBEHHBIM.
VIMEHHO 5TO OOCTOSITENBCTBO SBISETCS
OTIPENENSIONUM TIPU Pa3peHIeHHH HCKa
0 MPEKPAaIIeHNH TIpaBa Ha JOMIO B 00IIeM
HMMyIIEeCTBe MO TPeOOBAHHIO APYTUX CO-
coOCTBeHHNKOB. Takum 00pazoM, MOXKeET
CII0XKUTHCS Briedanienue, uro BCY e yc-
MaTpHBaeT Jake HEOOXOJMMOCTH HaJ-
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YUs KaKOro-JIMOO OCHOBaHMS, IIPELyCMO-
TpeHHoro 4. 4. 1-3 ct. 365 I'K Ykpaunsl,
a OLICHKE MOJUICKHUT TOJIBKO «CYIIEeCTBEH-
HOCTBb» Bpena. OcTaBUB 3a CKOOKamu
npobieMy CyOBEKTHBHOTO ONpeeIeHHs
CYZIOM CYIIECTBEHHOCTH Bpea B KaXKIOM
OTAEIBHOM CIIydae, C TPYOM MOXKHO TIO-
HATH, Kak nMeHHo BCY cymen mpoun-
Tare HOpMBI cT. 365 'K Ykpaunsl Takum
obpazoM. [lemo B TOM, 4TO TpU CBOECH
JIBYCMBICIICHHOCTH KOHCTPYKILIHSI CTaThH
npeycMaTpuBaeT COOMIOICHNE WITH BCeX
[IEPEUNCIICHHbIX B HEl YCJIOBUH B COBO-
KYITHOCTH, WY JTI000TO U3 HUX (TIPH ApY-
TOM TOJIKOBAHHH).

CunTaeMm, 4TO INPU TOJIKOBAHMHU CT.
365 I'K YkpauHsl cieayeT UCXOIUTh Ipe-
JK7I€ BCETO U3 €€ CHCTEMHOM B3aUMOCBSI3H
¢ nonoxenussMu Konctutynum YKpauHsl,
a TaKkXKe NMPUMEHHMBIX HOPM MeXIyHa-
POIHOTO TIpaBa.

KonctuTynmsa YkpauHbl ycTaHaBIH-
BaeT rapaHTHH JUISI ITpaBa COOCTBEHHOCTH
(B TOM 4YMClIe Ha JOJII0O B MMYILIECTBE).
Tak, comIacHO MHEPBOMY IPEIIOKEHHIO
4. 5 c1. 41 KoHctuTyuuu YKpauHbl «Ipu-
HYIHUTEIbHOE OTUYXK/ICHUE 00BEKTOB Ipa-
Ba YaCTHOW COOCTBEHHOCTH MOXET OBITH
NPUMEHEHO JIMIIb KaK HMCKIIOYEHHE 10
MOTHBaM OOILECTBEHHOI HE00X0ANMO-
CTH, HA OCHOBAaHHH U B TIOPSAKE, yCTAHOB-
JICHHBIX 3aKOHOM, W TIPH YCIOBHHU Tpe-
BapUTEIHLHOTO IOJHOTO BO3MEIIEHUS WX
CTOMMOCTH.

Takast GpopMymTHpOBKa Kak MHHAMYM
CTaBUT BOIIPOC O TOM, COOJIFOAEHO JIU YC-
JIOBHE 00 «HCKJIIOUUTEIBHOCTH» IpU 00-
nee cBOOOTHOM TonkoBaHUM cT. 365 T'K
VYkpaunsl. Ha Ham B3misia, oTBETHTH Ha
9TOT BOIIPOC CIEAYET OTPULATENBHO, T10-
CKOJIbKY C IMOMOIIBIO O0Jiee CBOOOTHOTO
TOJIKOBAHUSI MOXKHO MPEKPAIIaTh IMPaBO
COOCTBEHHOCTH HA JIOJIIO B OYCHB IIUPO-
KOM YHCJIE CITy4JaeB.

BriBog o0 HeoOXommMOCTH  KOH-
CEepBATUBHOTO  TOJKOBaHHUS CT. 365
I'K  Vkpaunsl mnoxaTBepikaaeTcss TpH-
MEHEHHEM K paccMaTpuBaeMo cH-
Tyauuu mnonoxeHuid KoHBeHnuum o
3alMTe TpaB 4YeJIOBeKa M OCHOBOIIO-
JIOXHBIX CBOOOA, paTH(GUIUPOBAHHOMI
3akonom VYkpausasl ot 17.07.1997 r,
C YYETOM INPAKTUKH ee TpruMeHeHus: EB-
POTIEHCKUM CYZOM IO TTpaBaM 4eI0BEKa.

Bropoe mpemgnoxenne § 1 ct. 1 Ilpo-
Tokona | mpemycmarpuBaet: «Huxro He
MOXET OBITh JINIIEH CBOEH COOCTBEHHO-
CTH WHaye, Kak B MHTepecax oOlIiecTBa
1 Ha yCIIOBUSX, MPEAYCMOTPEHHBIX 3aKO-
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HOM M OOLIMMHM NPUHLUIAMH MEXKIyHa-
POJIHOTO TIpaBay.

EBpomneiickuii cyn mo mpaBam uenoBe-
Ka rpuMeHs1 KOHBeHIMIO 0 3aIiuTe npas
YeJIoBeKa U OCHOBOMOJIOKHBIX CBOOOJ K
CUTyaIluH, B KOTOPOH INpaBO COOCTBEH-
HOCTH Ha JI0/110 B 00mmeil coOCTBeHHOCTH
Obu10 mpekpaieHo. Pemenne mo nenmy
«Annpeit Pynenko mnpotuB VYkpauHbD
[2] cBuperenbcTBYET, YTO B BOIpOCE O
TOM, OBUTH JI COOITIONICHBI YCIIOBHSI JIJISt
SKCIIPONPUALIUM, YCTAHOBIICHHBIE CT. |
IMporokona 1, CyIIECTBEHHBIM SBIISIOT-
cs yenoBusi komreHcauu. CoOCTBEHHO,
tonkoBaHus cT. 365 I'K Ykpaunst EBpo-
MEHCKUH Cy/I 110 ITPaBaM YeJIOBEKa HE OCY-
IIECTBIISIL

Ha mam B3mism, BaKHOUW SIBISETCS
MIPaKTHKA CyJa MO APYTUM JelaM O Hpu-
MEHEHHUH BTOPOTO mpeaiokenns § 1 cr. 1
[Iporoxona 1, B wacTHOCTH, BBIpaOOTaH-
HBI CyIOM KpUTEpHH 3aKOHHOCTH MpH-
HYIUTEIBHOTO oTuyXaeHus. [lo MHeHHIO
cyla, «3akoH» B noHumanuu § 1 ct. 1
[Iporokona 1 o3HavaeT He OO0 3aKOH,
a JIMIIb 3aKOH MpaBoBoil. HeoOxoxanmbiM
K€ KaueCTBOM [IPAaBOBOT'0 3aKOHa, [0 MHe-
Huto EBporeiickoro cyga mo mpaBam 4e-
JIOBEKa, SIBJISETCS TaKas XapaKTepHCTHKA,
Kak IPeJCKa3yeMOoCTh B IPUMEHEHUH (Ha-
npumep, § 63 perieHus no aeiy «Visting
and Perepjolkins v. Latvia») [4]. Ha Hamu
B3I, 1pu Oosiee cBOOOIHOM TOJIKOBA-
Huu cT. 365 'K Ykpaunsl ee 1nojoxeHus
OyIyT JIMIIEHBI TIPECKa3yeMOCTH B TPH-
MEHEHUH, IIOCKOJbKY CMOTYT IIpHMe-
HATBCSL B OOJIBILIOM KOJIMYECTBE CIIy4acB,
KOTOpBIE OYECHb CIIO)KHO Harepes Hpen-
CTaBUTb.

Kpome Toro, mpu 6osiee cBOOOTHOM
TokoBaHMH cT. 365 'K Vkpaunsl, cornac-
HO TepMmuHonorun KonBennuu o 3amure
IIPaB YeJI0OBEKa M OCHOBOIIOJIOKHBIX CBO-
0071, CymIEeCTBYeT peajbHBII PHUCK «BO3-
JIOKEHNsI Ha JHUIO HEeNpONOPIHOHANb-
HOro OpeMeHH» (B HIMPOKOM ITOHHMa-
HUU ITOTO TePMHHA KaK UPEe3MEpHBIX U
[I03TOMY HECHPABE/UIMBBIX HETraTHBHBIX
MOCJICACTBUI), B ClIy4ae 4ero, COIacHO
ycTosiBIIEHCs mpakTuke EBpomneiicko-
ro cyna mo mnpasaMm yesoBeka, § 1 cr. 1
[Ipotokona 1 Oymer HapyiieHa (Hampu-
Mmep, § 49 pewenus no aeny «Hentrich v.
Francey) [3].

TonkoBanue BCY «m. 1, wim m. 2,
nmi 1. 3 + 1. 4» He COOTBETCTBYET KOH-
LENTyaTbHBIM TIOJIOKEHHUSM O 3allUTe 1
rapaHTHsIX IpaBa COOCTBEHHOCTH, ycCTa-
HoBleHHBIM KoHcTHTynmel YkpawHbl 1

KoHnBeHnueii o 3amure rnpas yeioBeKa U
OCHOBOIOJIO)KHBIX CBOOOJI, MOTOMY OHO
JIOJKHO OBITH OTBEPIHYTO.

TlonoxeHuss HAIMOHAIBHOIO 3aKO-
HOJIaTeNIbCTBA, KOTOPBIC YCTaHABIHBAIOT
obszarensHOCTh pewiennit BCY, npuns-
TBIX COTJIACHO pe3ylbTaTaM IepecMoTpa
Jel BCIEICTBHE HEOIMHAKOBOTO IpHU-
MEHEHHUs] HOPM 3aKOHOZATeNIbCTBA CyJla-
MH KacCaI[MOHHBIX WHCTAaHIIMH, Ha HaIl
B3IV, HE JIOJDKHBI IPEISITCTBOBATH
YCTaHOBJIGHHMIO HAJUIeXKallel cyneOHOi
NpaKTUKH. J[e0 B TOM, 4TO 3TH IHOJIOXKE-
Hust (cT. 360-7 I'pakaaHcKoro mporueccy-
aJbHOrO Kojekca YkpauHbl, cT. 111-28
XO03sICTBEHHOTO  TIPOLIECCYaTbHOIO KO-
JeKca YKpauHbl) NPOTHBOpEUAT Ccpasy
HECKOJIBKUM MoJokKeHnsiM Koncturyrmn
VYKpauHbl, TOTOMY HE MOTYT OBITH IpH-
MCHEHBI.

HopmatuBHEIN  Xapakrep pemeHui
BCY nporuBopeunt, BO-IEPBHIX, CT. 6
Koncturynumn VYkpanHsl, KoTopas ycra-
HABJIMBAeT NPHHIMIT PA3IEICHUs BIIACTH,
a BO-BTOPBIX — CT. 126 OcHOBHOTO 3aKOHA
YKpauHBbl, COINIACHO KOTOPOH Cy/IbH SBIIS-
FOTCS HE3aBUCHMBIMH M TOAYHUHSIOTCS HC-
KJIIOUUTENIEHO 3aKOHY.

Bmecre ¢ Tem BO3HHKaeT BOIPOC,
spisiercst n ¢T. 365 'K Vkpauns! npu
ee 0Oomee KOHCEPBATHMBHOM TOJIKOBAHUH
aJIeKBaTHBIM pEIICHUEM ISl CHUTYaIlHid, B
KOTOPBIX HEOOXOIMMO IPEKPATHTh MPaBO
o0meit noeBoii coobcTBenHocTr? Ha Har
B3IVISA/L, OTBETHUTD CJIELYeT OTPULIATENIBHO.
COOTBETCTBYIOIEE PEryJIMPOBAaHUE MO-
JKET U JIOJDKHO OBITh YITy4IIECHO.

IIpaktuka Gonee CBOOOJHOTO TOKO-
Banus cT. 365 'K Ykpaunsl oOycrnaBiu-
BaJlaCh OCO3HAHUEM CYJaMH HEOOXOnH-
MOCTH CYIIECTBOBAHHUS JCHCTBEHHOTO
MeXaHHM3Ma IPEeKpaleHus mpaBa o0Ien
cobctBeHHOCTH. Takas HE0OXOAMMOCTb
JIEUCTBUTENLHO  cyllecTByeT. Bwmecto
cBoOozmHOrO TONKOBaHMs cT. 365 I'K
VKpauHBl TakoW MeEXaHW3M, Kak Hpes-
CTaBJISACTCS, JOJDKEH OBITH CO3/1aH 3aKO-
HOJIaTeJIbHO.

Ha nam B3nIsa, OH JOJDKEH BKIIIO-
Yyarbh, KpPOME BO3MOKHOCTH BBIKyNa B
HCKJIFOYUTENBHBIX CIIy4asx, Y)Ke Hperyc-
MoTpeHHbIX cT. 365 ['K Ykpaunsl, noiau B
mpaBe o01mieli COOCTBEHHOCTH, BO3MOXK-
HOCTb B CyIeOHOM Topsike TpeOoBaTh
MPOJaKy OOIIEeTo MYIIECTBA C ayKIMOHa
C pacrpeeNeHHeM BBIPYUCHHOTO MEXITy
COCOOCTBEHHHKAMH  IIPOIIOPIIMOHAIBEHO
UX J101AM. TeKCT COOTBETCTBYIOIIETO 3a-
KOHOIIPOEKTa C TIOSICHEHHUSIMHU Pa3MeleH
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Ha JITYHOM CalTe OJTHOTO U3 aBTOPOB 3TOMH
nyonukanuu [5].

BospakeHus, KOTOpble MOXXHO BbI-
CKa3aTh TMPOTHB «0Ooliee CBOOOIHOTO»
TokoBaHuA cT. 365 I'K Ykpaunsl, He pac-
MIPOCTPAHSAIOTCS Ha TPEJIOKCHHBIH Me-
XaHU3M. Bo-1iepBbIX, OH HE BO3JIaract Ha
cOCOOCTBEHHHKA HECIIPAaBEIIINBOE OpeMs
(OHO ONMHAKOBO JUISI BCEX COCOOCTBEH-
HUKOB), TPOJIaXka MPUBOAUT K BBIXO/Y M3
«IIATOBOI» CHUTYyaI[MH, OT YEero BBIUIPbI-
BAlOT M COCOOCTBEHHUKH, M OOIIECTBO.
3aKOH, KOTOPbIH yCTAHOBUT COOTBETCTBY-
IolIee TIPaBUIIO, Oy/eT MPeICKa3yeMbIM B
npumeHennn. HakoHnen, Bompoc 00 3kc-
MIPONPUALIUM [IPU IPUMEHEHHUH IPEIJIo-
JKEHHOTO MEXaHH3Ma BOOOIIE HE CTOMT:
CYZ IIPOCTO Oy/IeT pa3peuiaThb CIop My
COCOOCTBEHHHKAMH OTHOCHTENIFHO pac-
MOPSKCHHUST UX OOLIMM HMYIIECTBOM, H
MIPABUIIO O MPOJaKe Ha ayKIIMOHE UCKITIO-
YUT 3710yTIOTPEOICHHUSI.

BeiBoabl. TakuMm o6pazom, ct. 365 T'K
YKpauHBbI ClIelyeT TOJIKOBATh B TOM CMBIC-
JIe, YTO VISl IIPEKPAILEHHUS 10U B 00IIeM
HUMYILECTBE HEOOXOIMMO COONIONICHUE
BCEX MpeaycMOTpeHHbIX 4. 1 cT. 365 'K
YkpauHbl yCIOBUI.

CymecTByer HEOOXOIUMOCTh  yCO-
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WHCTUTYT NPUHYIUTEJBLHOTO
OTYY)KJIEHWS 3EMEJBbHBIX YYACTKOB:
MEKJIYHAPOTHO-TIPABOBOM ACHIEKT

Amnapeii HAKOHEYHBIH,
ACIUpPaHT Kad)eapm arpapHoro, 3¢MEJIbHOT'O U 3KOJIOTHYCCKOTO IIpaBa
HaLII/IOHaJ'ILHOFO YHUBEPCUTETA <<0,£[eCCKa$I IOpuanvdeCcKas akaaeMus»

Summary

This article is devoted to analysis of the legislation on compulsory acquisition of
land in different countries and research of the international legal aspects of development
of the institute of the land plots alienation. The main features of expropriation legislation
of the different countries are determined. The article is also devoted to international
traditions’ study, which were formed in this sphere, and their influence on development
of the corresponding national legislation.

Key words: force alienation, expropriation, requisition, confiscation, land plots.

AHHOTaUsA
Crarbsl TIOCBSIIIIEHAa aHAIN3Y 3aKOHOJATEIbCTBA O NPUHYAUTEIFHOM OTUY)KICHUH
3eMelb B PA3MYHBIX CTpaHaX M MCCICIOBAHUIO MEXKTYHApPOTHO-TIPABOBBIX ACTIEKTOB
Pa3BUTHSL MHCTUTYTA OTUYXJCHHS 3€MEIbHBIX y4acTKOB. OmnpeieneHbl OCHOBHBIE 00-
e 0COOCHHOCTH 3aKOHOJATENILCTBA PA3HBIX CTPAH O MPUHYIUTEIEHOM OTUY>KIACHUH.
CraThs TaKXkKe MOCBAIICHA HCCISOBAHUIO MEXTYHAPOIHBIX TPAJIUIINH, CIIOKUBIITUXCS B
9TO# cepe, KOTOpbIE OKA3bIBAIOT BIUSHUE HA PA3BUTHE HAIIMOHAIBLHOTO 3aKOHOAATEIb-

CTBA OTHOCHUTEJIbHO 3TUX BOIIPOCOB.

KuioueBbie cjioBa: TMPUHYAUTCIIBHOC OTUYXIACHUC, SKCIpONpUuanusa, pCKBU3ULINA,

KOH(HUCKAIHS, 3eMEIIbHBIC YUaCTKH.

HocTaHOBKa npooéJemsl. Pa3su-
THE TIPaBOBOTO PETYIHPOBAHU
000T0 TOCYAapCTBEHHOTO MHCTUTYTA B
MOCJIE/IHNE TOJbl HEBO3MOXKHO TIPENICTa-
BUTHh 0e3 yuyeTra MEKAyHapOIHO-TIPABO-
BBIX HOPM B (OpMe MEXIYHapOIHBIX
MPUHIUIIOB, JOTOBOPOB UM PEKOMEH1a-
uuid. CyliecTBOBaHHE MEXIYHAPOIHBIX
KOHBEHI[UH, IByCTOPOHHUX M MHOTOCTO-
POHHUX JIOTOBOPOB, CO3JaHHE HEMPABU-
TEIHCTBEHHBIX MTPABO3AIIUTHBIX OPTaHOB
BBI3BIBACT TapMOHH3ALNI M YHH(UKa-
[MI0 HAIIMOHAJIBHBIX IPABOBBIX CHCTEM
pasHbIX cTpaH. VIMEHHO 1T03TOMY B IpO-
[lecce COBEPIICHCTBOBAHUS MPAaBOBBIX
MHCTUTYTOB JII000r0 TrocyaapcTBa He-
00XOIMMO YYHTBIBaTh MEXyHAPOIHO-
MIPABOBbIE NPUHILIUIIBI U HOPMBI, @ TaKKe
OMBIT MX (PYHKIIMOHHUPOBAHUS B OT/EIIb-
HBIX CTpaHax, He 3a0bIBasi MPHU ITOM O
crienuduKe NPaBOBOrO PEryINPOBAHHS B
HallMOHAJILHOM MPaBOBOM cUCTEME.
Leas cTaTbu — HCCIEIOBATH MEX-
JTyHapOAHO-TIPABOBEIE OCHOBBI PETYIH-
pOBaHUSI WHCTHUTYTAa TNPUHYIUTECIHHOTO
OTUYXJIEHUSI 3EMENbHBIX YYacTKOB U
OTJENIBHBIX €r0 DJIEMEHTOB IyTeM KOM-
IUIEKCHOTO aHalln3a Kak MeKIyHapo.-
HBIX TPUHLMIIOB, HOPM M JOKyMEHTOB
(cornmameHusi, JOroBopa, KOHBEHIIMN),
TaK ¥ NOJOKEHUH MHCTUTYyTa MPUHYAU-

TEJIFHOTO OTYY)KICHUS 36MJIM B OTJIEIIb-
HBIX CTpaHax.

H3n0:xeHne OCHOBHOrO MaTepHa-
Jia. IHCTUTYT NPUHYIUTEIBHOTO OTYYK-
JICHUSI 3€MEJIbHBIX yYacTKOB B TEX HIIH
HWHBIX ero (opmMax H3BECTEH 3aKOHOJa-
TEJIBCTBY BCEX CTpaH Mmupa. OOmenpu-
3HAaHHBIM B MEX/YHAapOJHOW MpPaBOBOH
JIOKTPUHE SBIISICTCA HEOThEeMJIEeMOe Ipa-
BO T'OCYyJapcTBa Ha NPOBEICHHUE OIpe/e-
JICHHBIX BHJIOB IIPUHYJUTEIBHOTO H3bs-
THs1 0OBEKTOB TIpaBa YacTHOW COOCTBEH-
HOCTH (dKCHpOTpHanus, KoH(UCKAIMS,
PEKBH3HLIUS U TaK Aajee), yCTaHOBJICHUE
MOpsIIKa ¥ YCIIOBHH OCYIIECTBIICHUS Ta-
Kux MeponpusaTuid. OmHAKO TNPaBOBOI
onbIT XX BeKa IMOKa3all, YTO BE3J¢ YacT-
Hast COOCTBEHHOCTB OTpaHUUEHa cO0Opa-
JKCHUSIMU TaK Ha3bIBaeMOM COLMAIBHOM
(YHKIMH, CIy)KEHHEM OOIIeCTBEHHBIM
UHTEpecaM, 00ecrie4eHHeM BhIOJTHEHHS
OCHOBHBIX (DYHKITHH.

OpHUM W3 JApeBHEHIINX CHOCO00B
NPUHYIUTEIBHOTO  OTYYXKACHHA HMY-
IIECTBA SBJSETCS PEKBU3ULMS, NPHYEM
paHee ObUI M3BECTEH JIMILb OJUH M3 €€
BUJIOB — TaK Ha3blBacMas «BOCHHAs»
peKkBH3HMLUSA. B APEeBHOCTH CYHMTANOCH
00IIMM TPaBUIIOM, YTO IPOJOBOJIBCTBHE
BOMCKAaM JOJDKHO TIOCTaBIISTH MECTHOE
Hacesenue. B CpezHue Beka 1 BIUIOTB 10
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TpuauaruneTHeil BOWHBI CyILIECTBOBAJ
00bI4ail MPAKTHYECKH TOJHOTO OeCKOH-
TPOJILHOTO pa3rpabieHust apMuei umy-
IIeCTBA HACEJICHUS 3aHATOH (OKKyNUpO-
BaHHOM) oOnactu. Hauano Gonee-meHee
NPaBUIIBHON PEKBU3MLUKM OBLIO MOJIO-
skeHo I'ycraBoM-AnonbhoM, KOTOpbIit
nepeBent 00s3aHHOCTH COOpa MPOIOBOITb-
CTBUSI Ha OCOOBIX JOJKHOCTHBIX JIHII,
KOTOpBIE 00sI3aHbI OBIIH IEpeaaBaTh CO-
OpaHHBIE MM TIPUIIACHI X035ieBaM KBap-
THUD, IJIe pacnojaraiuck connarsl. [Tocine
@DpaHIiry3ckoll PEBOJIOUMH PEKBU3UIMSA
cTaJjia MPUMEHATHCS TaK)Ke K UMYIECTBY
coOCTBeHHBIX nojJaHHbIX. CoracHo
[TonoOXKEHUIO O MOJIEBOM YIPABJICHUH
Bolck oT 1890 I. pekBU3ULIUA SBISIETCS
UCKJIFOUUTEJIBHBIM CIIOCOOOM  Y/IOBIIET-
BOpCHHsI TOTPEOHOCTEH COOCTBEHHBIX
BO¥CK, KOT/Ia ApyTHe (HOpMaIbHEIE) CIIO-
coOBI HE IPUMEHUMBI WIIH OKaXKYTCs 6e3-
ycnemHsmu [1].

MexayHapoqHOE — peryIHpOBaHHE
PEKBU3ULUU OTpaxkeHo B cT. 52 Taar-
CKOIl KOHBEHILIMM O 3aKOHaX M OObIYasX
cyxonyTHo# BoitHbl 1907 1., rne ykasza-
HO, YTO PEKBHU3HMLHUSA MOXET IPOBOAUTH-
Csl TOJIBKO ISl HYXKI apMuH, KOTOpas
3aHsJIa ONpEJEICHHYI0 001acTh, W HE
JOJDKHA OCYIIECTBIATBCS il obecrie-
YeHUsI MOTPEOHOCTEH BOIOIOIIETO TOCY-
napcera Booodmie. [Ipu sTom oHa momKkHA
OTTAYMBATHCSI HAJTWMYHBIMHU JICHBTAMH, a
€CJIM 9TO HEBO3MOXKHO, U3BATUE CIEAYET
MOJTBEPIKJIATh PACITUCKON W OIJIaTUTH B
Kparyaifme cpoku [2]. AHalOTHYHBIE
MOJIOKEHUs cozepxarcs B KoHBeHIMM
0 3alIUTE I'PaXKAAHCKOTO HACEJICHHS BO
BpeMs BoiHBI 0T 1949 1. [3]. OnHako mo-
clle KOMIUIEKCHOTO aHallh3a yKa3aHHBIX
KOHBEHLIMH TPUXOIUM K BBIBOIY, YTO B
MOHATHE PEKBU3UINH B MEXIyHAPOAHO-
[IPABOBOM TOKTPUHE HE BKIIOYAIOTCS 3€-
MENbHBIE YYaCTKH, @ TOJIBKO JBIXKHMOE
HMMYIIECTBO M HMYIIECTBO IIEpPBOOYEPE]-
HOM HEOOXOIUMOCTH.

Kpome BoeHHOH peKBH3HUIINY, 3HAUN-
TEJIBHO TI03Ke C(HOPMUPOBATIOCH IOHS-
THE PEKBU3MLMHM B MUPHOE BpeMs. Mex-
JIyHapOJHO-NIPABOBOE  PETyIHPOBAHUE
paccMarpuBaeT «MUPHYI0» PEKBH3MIIUIO
TOJIBKO B ACIIEKTE €€ 3alpera C OroBop-
KO OTHOCHUTEJIBHO OT/ICIIbHBIX HCKITIOUE-
Huil. [IpuMepoM Takoro sampera MOLyT
CIYXKUTb IO0JIOKeHUsI BeHCKON KOHBEH-
U O TUIUIOMAaTHYECKUX CHOIIECHUSIX OT
1961 r., KOTOPBIMH YCTAHOBJIEH 3alpeT
PEKBH3HIMU HMMYyIIeCTBa (B TOM YHCIIE
3eMeJbHBIX YYacTKOB) JHUILUIOMaTHUe-

CKHX M KOHCYJIBbCKUX IPEICTABUTEIbCTB
B MUPHOE€ UJIM BOGHHOE Bpems [4].
AHanu3upysi 3aKOHOAATEILCTBO OT-
JIEJIBHBIX CTpaH, CIEAyeT OTMETUTh, YTO
0OBIYHO B TMEpeueHb OCHOBAHHMH MpHU-
HYAUTEJIBHOTO OTYYXACHHUS BKIIOUCHA
pexBusunug. Tem He MeHee, ucciuenys
HaI[MOHAJIEHBIE HOPMBI, CIEIyeT OTMe-
TUTh TaKWe OCOOCHHOCTH: B 3aKOHOMA-
TEJIBCTBE psiZia CTPAaH MMEETCS MOHSATHE
WCKJTIOYUTETIFHO BOSHHOH PEKBU3UINH
(KaK mpaBMIIO, TO KacaeTcs CTPaH aH-
IJIOCAKCOHCKOT'O 1PaBa); «MUPHAs» peK-
BU3MIUS PACCMAaTPHBAETCS B aCIHEKTe
MPUHYAUTENBHOTO OTUYKACHUS UMYIIE-
CTBa (B TOM YHUCIIC 3eMEJIbHBIX Y4aCTKOB)
B TMEPHOABI YPE3BBIYANHOTO MOJOKCHHS
(cTuxuiiHble OENCTBUA, DMHUIEMUU, dIHU-
300THH U APYTHE), €€ IPUMEPOM MOTYT
cyxnts ctpansl CHI' (Ykpauna, Poc-
cus, bemapycn); BOeHHas PEKBH3UIHA
B HAaI[MOHAJIBHOM IIpaBe, B OTIIMYHE OT
MEXIYHApOJHBIX HOPM, ITOHHMAeTCcs
TOJBKO B pakypce oOecrieueHus coO-
CTBEHHBIX HALMOHAJIbHBIX OOOPOHHBIX
MHTEPECOB, a HEe OOCIYXHUBAaHHUS I10-
TpeOHOCTEel OKKYNalMOHHOH apMum;
HaIMOHAJIbHASl PEKBU3UIMS, B OTIHYHE
0T MEXAYHApOJHbIX IPHUHIHUIOB, J0-
MyCKAaeT MPHUHYAUTEIbHOE OTUYXKJCHHE
HEBIKHIMOTO HMMYIIECTBA, B TOM YHC-
JIe 3eMeNbHBIX YYaCTKOB; PEKBH3HMINEH
MPEIYyCMOTPEH YIPOUICHHBIH IMOPSIOK
MpOIEeypsl MPHHYAUTEIBHOTO OTUYYXK-
neHust (KaK MpaBHIIO, OTO HEMEIJICHHOE
oTuykeHue 0e3 ydacTusi cyneOHBIX op-
raHOB B PAaCCMOTPEHHH HEOOXOAUMOCTH
TAKOTO OTYYX/EHHA); OTIACIbHBIMH TO-
CylapcTBaMH 4YacTO YCTaHaBIUBAIOTCS
0CcoObIC TapaHTHU B CBSI3U C OCYILECT-
BJIICHHEM DPEKBU3UIMU (Hanmpumep, obe-
CIEYCHO IPaBO HACIEAHHUKOB Ha IIOJNY-
YEHHE BBIIIIATHI (KOMIICHCAIINH) PEKBHU-
3MPOBAHHOTO UMYIIIECTBA HACICTHUKA).
OTnenbHOM OCOOCHHOCTBIO PEKBH-
3UIHN SBISIETCSI CYIIECTBOBaHHE OIpe-
JIEJIEHHBIX CHEeNH()UISCKUX €€ BHUJIOB.
Hanpuwmep, poccuiickoe 3akoHOAATENb-
CTBO PA3JIMYaeT JIBa BUJAA PEKBU3UIMU:
MOCTOSIHHYI0 U BpeMeHHylo. Ilpuuem
JUIsL 3€MEJIbHBIX Y4aCTKOB yCTaHABIIMBa-
€TCsl UCKIIIOUUTEIbHO BPEMEHHasl peK-
Bu3unus [5]. Tak, B COOTBETCTBUU CO
ct. 51 3emensHOro Kozmekca Poccuiickoit
ODenepanuu B caydasx CTUXHHHBIX Oel-
CTBHH, aBapuii, SNIUJIeMHIl, STTU300TUN U
IIPH WHBIX OOCTOSITEIBCTBAX, HOCSIINX
4Ype3BBIYAWHBIA XapakTep, 3eMeIbHBIN
Y4acTOK MOXKET OBITh BPEMEHHO H3BST
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y €ro coOCTBEHHHMKA YIOJIHOMOYCHHbI-
MH HCIIOJIHUTEJIbHBIMH OpPraHaMH rocy-
JApCTBEHHOM BJIACTU B LENAX 3AILUTHI
JKM3HEHHO BaXKHBIX MHTEPECOB IPaXK/IaH,
00IIeCTBa M TrOCyapcTBa OT BO3HUKAO-
LIMX B CBSI3H C 3TUMH YPE3BBIYAWHBIMU
00CTOSATENILCTBAMH YIPO3 C BO3MELICHH-
€M COOCTBEHHHKY 3EMEJIbHOTO Y4acTKa
MPUYUHEHHBIX YOBITKOB M BbIJa4eil eMy
JIOKyMCHTa O PEKBU3UIMU W BO3BpAllle-
HUU 1iociie obe3BpexuBanus [6]. Kpome
Poccuiickoii ®enepauuu, HHCTUTYT Bpe-
MCHHOW PEKBH3MLUKM HM3BECTCH TaKXKe
JIpYTHM CTpaHaMm, Harpumep Mranuu.

CrenylomymM OCHOBAaHHEM IPUHYIH-
TEJILHOT'O OTYYXJICHUS UMYIIECTBA SIBJIS-
ercsi koH(puckanus. Tak, xkoHpUCKaIHs
JIETAJIbHO PEryJIUPYETCS PSIIOM MEKIY-
HApOJHBIX KOHBCHLHUIl, B YacTHOCTH
ct. 5 KoueBernniuu OOH o Goprbe mpo-
THB HE3aKOHHOro 000pOTa HapKOTH-
YECKHX CPEACTB M  IICHXOTPOIHBIX
Bemects 1988 r, cr. ct. 2, 7, 13-17
KonBenuun 00 OTMBIBaHHUH, IIOHCKE,
apecTe M KOH(MCKAIMM JOXOJOB, IIO-
JYYEHHBIX MPEeCcTYNHbIM myTeMm, 1990
I, cT. cT. 19, 23 VYroioBHOW KOHBEH-
uud o Oopebe ¢ koppymuueir 1999 r.,
cT. 8 MexayHapoaHOH KOHBEHLIUU O
6oprbe ¢ (PUHAHCHPOBAHHUEM TEPPOPH3-
ma 1999 1., cr. cr. 12-14 KoHBeHuuu
OOH mnpoTHB TpaHCHAIIMOHAIBEHOW Op-
raHu3oBaHHOM mpectynHoctu 2000 r,
ct. 31 Konsenun OOH npoTus koppy-
muu 2003 1.

CranpaptHas qeuHHINS KOHHCKa-
LUK COslepKUTCS B KOHBEHIIMM 00 OTMBbI-
BaHWHM, MOUCKE, apecTe M KOH(UCKALUH
JIOXO/10B, TTOJYYEHHBIX MPECTYIHBIM ITy-
tem, 1990 r. (ETS 141), rne ompenensi-
eTcs, YTO KKOH(HCKAIMD) 03HAYaeT Ha-
KazaHHe WM Mepbl, Ha3HAYaeMble CYJIOM
0CJIe PACCMOTPEHHUS Jiejia B OTHOLICHUH
YTOJIOBHOTO TPECTYIUICHHS, pe3yJbTa-
TOM KOTOPBIX SIBIISIETCS OKOHYATEIBHOEC
munieHne cooctBeHHoctu [7, ¢. 390].
AHanmu3upysl TOJIOKEHHS  BBILIEIepe-
YHCJICHHBIX KOHBEHIMH, MOXKHO NPUNHTH
K BBIBOJY, YTO B IIOHMMaHHUU MEXJyHa-
POZHO-NIPAaBOBBIX HOPM  JIOIyCKaeTcs
KOH(UCKAIM UMYIIECTBA, KOTOPOE TeM
WIA MHBIM 00pa3oM NPHYACTHO K Hpe-
CTYIJICHUSIM, TO €CTh CICIHAbHAast KOH-
¢buckarws [7, c. 554].

B T0 k€ BpeMsi B [IPaBOBBIX CHCTEMaX
MHOTHX CTPaH 0CTaeTCs IPYyTroil BU]I KOH-
¢uckammm — obmmas KOH(QUCKAIYS, KOTO-
past pelyCMaTpuBacT OTYyX/CHHE BCe-
r'o MMYIIECTBA HE3aBUCHMO OT €r0 OTHO-



FEBRUARIE 2015

LIEHNS K COBEPIICHHOMY HPECTYILICHUIO.
B 3aBucuMocTH OT TOrO, Kakoif MIMEHHO
BUJ KOH(QUCKALMM yCTAHABIMBACT TIO-
CylapCTBEHHAs CHCTEMa HaKa3aHUil —
o0IIyI0 WM CIENHANbHYI0, CTpaHBbI
MOJKHO pa3feiuTh Ha Tpu rpynmsl. Ilep-
Bas M3 HUX HaKa3aHUEM MPHU3HAET TOIb-
Ko 0Omyr KOoH(UCKAIU (HampuMmep,
benapycs, bonrapus, Beernam, [lanus,
KHP, KH/IP, Ky6a, Jlaoc, JlarBus, Ma-
narackap, Toro, Ykpaunna, ®panuus; B
Kuprusun u Yzbexkucrane KoHpHCKAHS
obu1a ormenena B 2001 1., a B Poccun — B
2003 ) [8, c. 317-321]. 3akoHOHATENB-
CTBO BTOPOW IPYIIIBI TOCYAAPCTB JAOILY-
CKaeT B Ka4eCTBE HaKa3aHHs TOJIBKO Clie-
nuanbHyo KoHpuckauoo. [ Tpetbeit
TPyl TOCYIAPCTB MOKA3aTEIbHBIM SIB-
JISIETCSI TO, YTO OHU YCTAHABIMBAIOT B Ka-
YeCTBE CaMOCTOSTEIBHBIX (OTIEIBHBIX)
HaKa3aHWH aBa BHUIA KOH(HCKAIMH: M
obmryrto, u crienuansayo [9]. OTnensHO
CTOWUT OTMETHUTH CTpPaHBI, KOTOPBIE ITOJI-
HOCTBIO MJIM YACTUYHO OTKA3aJIHCh OT Ta-
KOr0 MHCTHUTYTa YIOJOBHOIO IIpaBa, Kak
KOH(UCKaus uMyiecTsa. B pane crpan
3amnper Ha NpuMeHeHue oOrield KoH(u-
CKallMU COJCPIKUTCS B KOHCTUTYLIMHU (Ha-
npumMep, B AsepOaiimkaHe, ApreHTuHe,
benbrumn, I'permn, KomymOuu, Kocra-
Puxe, Mexkcuke, OAD, Ilaparsae, PymbI-
Huu, Cupun, Typuun, Ynnmm u apyrux).
Taxoit 0Tka3 apryMeHTHpPOBaH TEM, UTO
B pe3yibraTe KOHQUCKAIUU HMYIIECTBa
BO3HUKAET COCTOSIHHE ITOYTH TOJHOI
MarepualibHOll He0OEeCIeueHHOCTH He
TOJBKO OCYX/IEHHOTO, HO M €ro CeMbH,
YTO HE COOTBETCTBYET LENISIM HAaKa3aHHs
[8.c.317-321].

Kpome Toro, Takas mepa HapyliaeT
mpaBa W CBOOOABI TpaKAaH, SIBISETCS
MPENATCTBUEM Ha IIyTH TYMaHU3alUH U
nubepann3aiiy  yroJlOBHOTO 3aKOHO/Ia-
TeNbCTBA. A 3aKOHONATENILCTBO Pecry-
omuku ['py3ust mpusHano nro0yr0 KOH-
(uCKanMI0 MMYIIECTBA AHTUKOHCTHTY-
LIUOHHOW HOPMOM M HMCKIIIOUMIIO €ro U3
MOJIOKEHUH YroloBHOrO Kojekca ['py3un
13-3a HapyLIeHUs NPUHLIKIA 00s3aTelb-
HOTO PaBHOLIEHHOTO BO3MEILEHUS IIPH
OTYY)KACHUH YaCTHOH COOCTBEHHOCTH.

OTIEenbHOTO BHUMAHUS  3aCIIyXKH-
BaeT PAaCCMOTPECHHE MepeyHs HUMYyIle-
CTBa, HE IIOJUIXKAIIEr0 KOH(HCKAINU.
[Io obmemy mnpaBmiIy TakuM SIBISICTCS
AMYIIECTBO, HEOOXOAMMOE ISl JKU3HU
OCYXJIEHHOMY WJIY JINLIAM, HaXOSIIINM-
Cs y HEro Ha IDKIMBEHHU (COBMECTHOE
JKWIIbE, 3€MENbHBIH Yy4acTOK, MeOelb,

0JIe’k/1a, JETCKUE BEIU U TOMY I10]100-
Hoe). Buusl nmymectBa, Ha KOTOpoe
HE MOXeT ObITh oOpalieHa KoH(pHUCKa-
LUsl, KaK I[paBUJIO, NPUMEPHO OJMHa-
KOBBI B pasHbIX CTpaHax. B psje crpan
CYIIECTBYET 3ampeT Ha KOH(HCKALHIO
3eMeNIbHOTr0 ydacTka. Hampumep, co-
m1acHo ¢ [lepedHeM UMYIIECTBa, HE MO/I-
JIeKANEero KOHQHUCKAIMU 110 CyAeOHOMY
[IPUTOBOPY, MOJAHHBIM B IIpHIIOKEHUH
K YTrOJIOBHO-HCITOJIHUTEIBHOMY KOJICKCY
Pecniyonukn  Bemapych, KoH(uCKarus
HE pAacIpOCTPaHSAECTCs Ha 3EMeJIbHbIC
YUYacTKH, Ha KOTOPBIX PacIOI0KEeHBI JOM
U XO3SIIICTBEHHBIE MOCTPOUKH, a TaKkKe
3eMeJIbHbIC YYaCTKH, HEOOXOAUMBIE JUIs
BEJICHHS CEJIBCKOTO MM MOACOOHOTO XO-
3stiicTBa [9].

VIHTEpEeCHBIM TaKKe SIBISCTCS HpH-
MEHEHHE B MEKIyHAPOJHOM MpaBe JKC-
[ponpHaniu. B caMoM ITHPOKOM CMbIC-
JIe TOJ SKCIPONpPHALUCH MOHUMACTCS
m000€ MPHHYAUTEIBHOE OTUYYXKICHUC
UMYILECTBA, BKIIIOUaoliee B ceds BOCH-
HBbIC, TOCY/IapCTBEHHbIC WM OOLECTBEH-
HBIC HYXX[bI, HAIIMOHAIM3ALUIO0, KOHDU-
ckanuio. OJHAKO HEKOTOpbIE YueHbIC
HE COINIAINAIOTCS C TAKUM ITOHHMaHUEM
sKkcnponpuanui. OIHH OTMEYaroT, 4TO
9KCIPONPHALIUS — ITO HCKIIOUUTEIBHO
mIaTHoe (KOMIICHCAIIMOHHOE) OTYYXKIIe-
Hue o0bekTa. Jlpyras rpyria ucciemaoBa-
Teseit TOBOPUT O OE3BO3ME3IHOM Xapak-
Tepe SKCIPONpPHALINK. A HEKOTOPBIC yue-
HBIC CYMTAIOT, YTO HKCIIPOIPHAIIUS — ITO
UCKJIFOUUTEIBHO OTUYXKJICHHE HUMYILe-
cTBa (MHOTJA TOJIBKO 3€MEJIbHBIX Y4acT-
KOB M HEJIBI)KMMOTO HMYILECTBA, pa3-
MEIEHHOTO Ha HUX) AJIs OOIIECTBEHHBIX
Lesiel, He CBSI3aHHBIX C UPE3BbIUANTHBIMU
coObrtusivu [10]. Briosse BeposiTHO, 4TO
9Ta CHUTyalus BO3HHKJIA IIPEIKAE BCETo
U3-32 OTCYTCTBHS CIHHON MEXITyHApPO-
HO-TIPAaBOBON TEPMHUHOJIOTHH B YyKa3aH-
Holi cdepe. Tak, oOpaasich kK aHajoram
JeUHUIIMN SKCIIPOTIPHALIMN B 3apyOeiK-
HBIX CTpaHax, HAaxOIWM CJE/YIOIIHe:
«eminent domainy» (CIIA, ®wiunnmu-
HbI), «compulsory purchase» (Bemuko-
opuranus, Hosas 3enanaus, Upnanaus),
«resumptiony» ([oHKOHT), «resumption/
compulsory acquisition» (ABctpanus),
«expropriation» (FOxnas Appuka, Kana-
J1a), «OTYYKJICHUE 3EMENIbHBIX Y4aCTKOB
JUTSL TOCYAapCTBEHHBIX (0OIIECTBEHHBIX)
HyX7 (oOmecTBeHHOH HEOOXOIMMO-
cti)» (Ykpauna, Poccus). Tak, cTpaHb
CHI' He HCHONB3YIOT TEPMHH «IKCITPO-
MpUAIKs» B CBOEM 3aKOHO/IATEIbCTRE (32
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uckiroueHneM PecnyOnukun  Momiona,
B CcT. 94 3eMenbHOro Kojiekca KOTOpOM
TaKoe TOHSTHE HMCHOJIB30BAHO), OIHAKO
4acToO YHOTPEOIAIOT HCCIIeyeMOe OHS-
THE B paMKax MEX/YHapOJHO-IPABOBBIX
JIOTOBOPOB. DTO TaK)kKe CO3/1aeT AOINOII-
HUTEIbHBIC TTPOOIEMBI ISl IPABUIHHOTO
MMOHMMAaHWsI Takoro MHCTUTyTa. Hecmo-
Tpsl Ha yKa3aHHBIE HEYBSI3KH MeEXyHa-
POIHO-TIPABOBHIX M HAIMOHAJBHBIX TTOJI-
XO/IOB K ITOHMMAaHWIO AYKCIPOIPHAINH,
00beAnHIOMMUM  (HAKTOPOM BBICTYIAET
TO, YTO I10J] SKCIPOIPHALIUEH B IEPBYIO
o4yepelb MOHMMAETCs MPHUHYIUTEIBHOE
OTYYXKAEHHE TOCYIapCTBOM MMEHHO 3e-
MEJIbHBIX Y4aCTKOB.

HopmatuBHOoe yKka3aHwe o0 HeIu-
CKPHUMMHAIIIOHHOCTH MOJOXEHUSI HMY-
IIECTBA YACTHBIX COOCTBEHHHKOB B 00-
mux (GopmMax COACPKUTCS B KOHCTHUTY-
nusx OOJIBIIMHCTBA CTpaH Mupa. boiee
MOJPOOHBIE TMPHHIUIBI U TOJOKCHHS
OTHOCHTEIBHO TPHHYAUTEIBHOTO TIpH-
oOpeTeHus! 3eMEeJbHBIX YYacTKOB JUIs
rOCYJapCTBEHHBIX WM OOIIECTBEHHBIX
MHTEPECOB M BONPOC O KOMIICHCAI[MH
COOCTBEHHUKAM OTYYXJAEMBIX 3EMEllb-
HBIX YYaCTKOB OIPEEISIOTCS B OT/CIb-
HBIX 3aKkoHax. Kak mpaBuio, noj TakumMu
MHTEpecaMH IOHHMAETCs Cleylomiee:
CTPOUTEILCTBO AOPOI, APYTHX JHHEH-
HBIX OOBEKTOB, a’pPOMOPTOB WM MOp-
CKHX TTIOPTOB; CTPOUTEIHCTBO OOBEKTOB,
KOTOpBIE ITOJIOKHUTEIBHO BIHSIIOT HA 3a-
ATy OKPYXKAroUeil MPUPOIHON Cpelbl;
obecrieueHne COXpaHHOCTH  00Iiesno-
CTYIIHOTO OOLIECTBEHHOIO IPOCTpPaH-
CTBa, B TOM 4HCIEe NOOEpexbs MOpeii,
OKEaHOB; o0ecre4eHue HOPMaIbHOTO
(DYHKIIMOHMPOBAHUS MHOCTPAHHBIX [H-
IUIOMaTH4ECKUX MHUCCHI B TOCYIapCTBE;
palnyoHaNIN3aus CEeIbCKOTO0 XO3IHCTBa
IIyTeM KOHCONHMIAINK 3EMJIECBIaJACHUH,
PaCTIOJIOKEHHBIX 110 COCE/ICTBY, UYTO MMe-
€T IIeTbI0 TIOBBIMICHHE MPOU3BOIUTEIh-
HOCTH 3€MJIH; CTPOUTEIILCTBO OOBEKTOB
TOCYIapCTBEHHO U cOlManbHON HHpa-
CTPYKTYpbI (TOCYAAapCTBCHHBIX, MeJH-
LUHCKUX, Y4eOHBIX YUPESIKICHHUN).

OHaKo OJTHUM M3 IVIABHBIX TIPHHIIH-
OB, O0BEIUHAIOMINX 3aKOHOAATEIbCTBO
pasHbIX CTpaH, SBIACTCS IIOJOXKEHHE O
TOM, YTO MCIOJIb30BaTh WHCTUTYT MpHU-
HYAWTEIBHOTO OTYYKIACHUS 3EMEIbHBIX
Y4acTKOB HEOOXOJMMO MMEHHO JUIs 00e-
CIEUCHHSI TOCYJapCTBEHHBIX MM 00IIe-
CTBEHHBIX HHTEPECOB, YTO BEIpa)kaeT-
csi B IIepexofe MpaBa COOCTBEHHOCTH
B pe3yJbTaTe JIeTallbHOW IPOLEAypHl K



rOCyIapCTBEHHOW WM  MYHHLHUIAJb-
HOW COOCTBEHHOCTH M B HEJOMYIIEHHH
UCIIONB30BAHUS TOCYNAapPCTBEHHBIX Me-
XaHU3MOB Ui (paKTHUECKOro Iepepac-
NpEe/IeICHUs. 3EMEJbHBIX y4YacTKOB H
JIPyTOT0 MMYIIECTBA MEXIY YaCTHBIMH
coOcTBeHHHKaMu. Bompekn yka3aHHO-
my mnpuniuny, B CoenunenHbix IlTa-
Tax AMEpHKH OBUI MPHUHAT TOCTATOYHO
omnacHslii npeneneHT. Tak, B utone 2005
. BepxoHsiii cyn CIIIA BbIHEC BEepAUKT
no peny «Crozerr Kemo nporus ropozna
Hero-Jlongon», mnopaepxaB pelueHue
TOPOJACKHX BJIACTEH OTHATH 3E€MENbHbIN
Y4YacTOK, KOTOPBIH NMPUHAUICHKAI CEMbe
Keno, u mepenate ero 4acTHOMY 3aCTpOK-
MKy, KOTOPBIH IJIAHUPOBAJ MOCTPOUTH
Ha 9TOI TEPPUTOPUH PSIJI YACTHBIX KOM-
MEpUeCcKUX OOBEKTOB. BepXOoBHEIN cyn
CIIIA BmepBble TOAAEp)KaT MPAKTUKY
OTYYXJIEHHUS 3€MENbHBIX yYacTKOB, Ha-
XOJSIINXCST B YaCTHOW COOCTBEHHOCTH,
HEe Ha HETOCPEICTBEHHBIE IMOTPEOHOCTH
rocynapctsa («public use»), kak 3To 3a-
kpemieHo B Koncturyuuu CIIA, a B
MOJIb3Y JPYrOr0 YacTHOTO areHTa, KOTO-
PBIii, IO MHEHUIO TOCynapcTBa, Oyaer uc-
[0JIb30BaTh ATy COOCTBEHHOCTH C 0OJIb-
LIE€H BBIFOLOM Ui BCETO OOIIECTBA.
BoiBoabl. Takum 00pa3oM, MUPOBBIE
r100anu3aMoOHHbIe TIPOIecChl 00ycIaB-
JTUBAIOT TapPMOHHU3AINIO HAIIMOHAIBHBIX
MIPABOBBIX CHCTEM pPAa3HBIX CTPaH MHUpPA
U YHUDHUKAIHIO MEXIyHapOIHO-IIPABO-
BBIX MPUHIIAIIOB, B TOM YHCJIE HHCTUTYTa
MPUHYIUTEIBHOTO OTUYXICHUS 3eMEllb-
HBIX YYacTKOB, YTO IIOATBEPXKAAeTCA
3HAQUUTENIBHBIM ~ YKPYIIHEHHEM  TPYII
roCy1apCcTB, KOTOpbIE JTHOEpaTU3UPYIOT
3aKOHOZIATEIbCTBO 110 TPHUMEPY JAPYT
Ipyra ¥ B3aUMHO WMIUIEMEHTHPYIOT
OTIPE/IeICHHBIE MPABOBBIC MOJIOKEHHUS.
[lonnmanue comepXaHHUS OTACIBHBIX
MIPABOBBIX KAaTErOpWil HMHCTUTYyTa IIpH-
HYIWTEIBHOTO OTYYKIACHUS 3EMEIbHBIX
YYacTKOB 3HAYUTEIHHO OTIMYACTCS HE
TOJIBKO B 3aKOHOJATENILCTBE CTPAaH pa3-
JMYHBIX CHUCTEM IpaBa, HO U B MEXIY-
HApOJHO-NIPABOBOH ¥ HAI[MOHAJIbHOU
nokrpuHe. locymapcTsa, Kak INpaBuIIo,
ropasgo MIMpe TPaKTYIOT MOJIOKEHUE
AQHAJIM3UPYEMbIX MHCTUTYTOB B CpaBHE-
HUM C MEXIYHapOAHBIMH TPHHIUIIAMH,
BKJIIOYAsi HEKOTOPBIE OMOJIHHUTEIbHbIE
YCIIOBUS, OCHOBAHHUS WIJIM TapaHTHUHU pea-
JU3AIIHA HOPM JTHO0 BHEIPSSI OTACIHHBIE
crnenu(uIecKne BHIBI  ONPEISICHHBIX
CPEICTB NMPUHYAUTEIHHOTO OTUYKICHHUSL.
3eMebHbIe Y9aCTKN KaK 0COOBIi 00BEKT

HNPUHYAUTENBHOTO OTYYXKJIEHHUS PENKO
BBICTYIIAIOT HENOCPEACTBEHHBIM O0BEK-
TOM PEryJIHupOBAHUS COOTBETCTBYIOIIUX
MEX/1yHapOAHO-IIPABOBLIX HOPM, OJJHAKO
UHCTUTYT TNPHHYIUTEIBHOTO OTUYXK[Ie-
HUs, KaK MPaBUIIO, SBISIETCS IEHTPallb-
HBIM B PaMKax HAIIHOHAJIBHBIX IIPABOBBIX
CUCTEM PA3HBIX CTPAH.
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Summary

The problem of cultural sociology is analyzed in the article. In this paradigm the role of culture in the formation of life of the
society is declared. In the focus of the “cultural sociologists” there are the notions of values, codes and discourse. Among the methods
of the analysis they cultivate the “dense description” of the codes, narratives, symbols, texts, the networks of the social sense, which
form the social structures; that is why sociologists have more closely linked social structures with the culture, people’s understanding
of the reality — with the government, and the purposeful and rational behavior of the individuals — with the institutional coercion. The
changes in the structure of the sociological knowledge have lead to understanding of the fact that the legal culture in the society of
the post-modern period is inevitably connected with the human rights. From the methodological point of view and in the aspect of the
characteristics of the notion, its structure, the forms of the legal culture of the human rights, its place in the globalized world, and the
legal politics, the attention should be paid to the sociological approach.

Key words: sociological approach, legal culture, narrative, discourse, praxeological approach.

AHHOTAUUS

B crarbe ananmuzupyetcs npobieMa KyIbTypalbHOU COIUONOTHA. B 3TON mapaaurMe mpoBO3MIANIAETCS POIh KYIBTYyphI B Gop-
MHUPOBAaHUH OOIIECTBEHHOH KMU3HU. B IIeHTpe BHUMAHUS «KYJIBTYPaJbHBIX COLIUOIOTOBY» MPEObIBAIOT MOHITUS LIEHHOCTEH, KOIOB 1
JcKypcoB. Cpey METOIOB MCCIICAOBAHUS KYJIBTUBHPYETCS IUIOTHOE ONMCAHKE» KOJOB, HApPaTHBOB, CUMBOJIOB, TEKCTOB, CETEH
COIMAITFHOTO CMBICIIA, KOTOPBIE JOPMUPYIOT COIMAIBHBIE CTPYKTYPBI, HMEHHO TIOPTOMY COILIMOJIOTH CTaH OoJiee TECHO CBS3HIBATH
COLIMANIbHBIE CTPYKTYPBI C KYJIBTYPOii, OCMBICTICHHUE JIFOIBMH PEaTbHOCTH — C BIIACTHIO, a IIeJICHANPABICHHOE U PAllMOHAIILHOE MOBe/Ie-
HUE WHJIUBHUJIOB — C HHCTUTYIIMOHAIBHBIM IIPHHYX/IeHHEM. VI3MEeHEHHS B CTPYKTYpe COLMOIOTHYECKOTO 3HAHHUS O KYJIBTYPEe TIPUBEIH
K MTOHUMaHWIO TOTO, YTO MPABOBasi KYJIBETypa B OOIIECTBE ATOXU MOCTMOJICpPHA HEPA3PhIBHO CBs3aHA C TpaBaMu 4esioBeka. C TOUKH
3pEHUST METOMOIOTHH U XapaKTePUCTUKH MOHATHSI, CTPYKTYPbI, (hOpM MPaBOBOH KyJIBTYpPhI IIPAB YeJIOBEKa, e¢ MeCTa B II00aIH3HUpPY-
FOLIIEMCSI MHPE, a TaK)Ke B3aUMOCBSI3U IIPAaBOBOM KYJIBTYPHI IIPaB YeJIOBEKa U IIPABOBOM ITOJUTHKHU 3aCITy)KHBAST BHUMAHUSI COLINOJIO-

THYECKUM TTOIXOI.

Ki1oueBble cj10Ba: COLMOIOTNYECKUN MTOAXO0, IPABOBAst KYJIBTYPa, HAPPATHB, TUCKYPC, IPAKCEOTOTHYECKUIT OIXOI.

OCTAHOBKA Mpo0JeMbl. AKTY-

QIBHOCTh CTaThbH 3aKIJIIOYAeTCs
B TOM, 4TO BBICOKHH YypOBEHb MpaBOBOI
KyJBTypBI IPEATIONaraeT NO3UTUBHOE U pe-
QINCTHYECKOE OTHOIICHHE K MPaBy | Ipa-
BOBBIM SIBJICHHSIM, OCO3HAHHE COIMATBHOI
3HAYMMOCTH TIpaBa M TPABOIIOPSIKA, yBa-
JKUTEIILHOE OTHOIICHHUE K TIpaBaM Jpyroro
YeJoBeKa, MPUBBIUKY K IIPAaBOMEPHOMY
MOBEJICHUIO M TPAXKIaHCKO-NIPAaBOBOH ak-
TuBHOCTH. [lokazarensmu HU3KOH mpaBo-
BOM KyJIBTYpBI BEICTYTIAIOT OTPHLIAHUE UITH
NpeyBeIMYEHNE POJIU MpaBa B XKU3HU 00-
LIECTBA, HEYBAKCHUE K 3aKOHY U IpaBaM
YeJI0BEeKa, CUCTEMATHYECKHE HapyIICHUs
JEHUCTBYIOIIETO 3aKOHOJATEeIbCTBA TPaK-
JTAHAMU W TOJDKHOCTHBIMH JIMIIAMU.

Iens crarbMm — paccMOTpeHHE He-
Pa3pbIBHOTO €IMHCTBA COIMAIBHOTO M
KyJIBTYPHOTO B OOIIECTBEHHOW JKH3HH,
B COOTBETCTBHH C KOTOPBIM IIPaBO Kak
KyJIbTYpHBIH (DEHOMEH HpeCcTaBIsieT ero
HJICHTUYHOCTD, BBIPAKAET OAHY U3 GopM
00IIECTBEHHOI U MHIMBU/1yaIbHOM KyIlb-
Typbl LIMBUWIN3AIMY, XapaKTepU3yeT LEeH-
HOCTb IIpaBa M OTpaxkaeT olleyeoBeye-
CKHE [IEHHOCTH.

CocTosiHue ucciaeaoBaHus. B 1o-
CJIeHNE TOABl TOHWMAaHHE COLNOJIOTHU-

YEeCKOTo MOJX0/la K HPaBOBOH KyibType
CYILECTBCHHO TpaHC(OpMHUpYeTCs, MpPH-
oOpetas Bce HOBbIE 4epThl. [Ipexe Bcero
9TO CBSI3aHO C PAacIpOCTPAaHEHHEM HJeH
[IpaB 4eJOBEKa, KOTOpble BcEe B OOJb-
HIeil CTENeHH ONPENEeNsIT COJCpIKaHUe
MPaBOBOM KyIbTYphl U ee (unocodcko-
MIpaBOBbIE MHTepHpeTauu. Bo MHOrom
9TO SIBJISETCS PE3yNIbTatoM TpaHcdopma-
Ui B caMOU COITMOJIOTHH, KOTAa MHOTHE
HCCJIEI0BATENI  YTBEP)KAAIOT MBbICIb O
HEOOXOJMMOCTH KYJIBTYPHOTO IOBOpOTa,
KOTOpBIH moMor Obl 00ecreduTb MOCTO-
SIHHYIO CBfI3b COLIMOJIOTMYECKON Teopuu
¢ peanbHbIMU (PYHKIMOHUPYIOLIUMH CO-
obmecrBamu. Takyto mapajurmy OTCTau-
BaeT JIx. Anekcanaep, UMEHYs €€ Kyllb-
TypHO# corronorueit [17]. B otnuue ot
TPAAULMOHHON COLMOJIOTHH  KYJBTYpHI,
KyJBTYpHAas! COLUOIOTHS (M KYJIBTYypCO-
IUOJIOTHS) OKA3bIBAETCSI COAEPIKATEIHHO
OIrKe K aHTPOIOIOTHHL.

H3n0:xeHne 0CHOBHOIO MaTepuaJia.
B coBpeMeHHOI Hayke COLIMOJIOTNYECKHI
MTOAXOJ K MPABOBOH KyJIBType HCIIOJb3Y-
eTcs U1 OOBSICHEHUsI TIPUPO/IbI IIPABOBOM
KyJIBTYPbl UCXOZ U3 pa3pabOTOK COLMO-
JIOTHYECKUX uccnenosanuil. Ilpencrasu-
TEJIM COLMOJIOTMYECKOro IoJXojaa pac-

CMaTpHBAIOT [IPABOBYIO KYJIBTYpY Ha JIBYX
YPOBHSIX: KaK XapaKTEPUCTUKY Pa3BUTHS
MPaBOBBIX SBJICHUH Ha OMpEJEICHHOM
JTane pa3BUTHA OOIIECTBA M KaK Kaye-
CTBEHHYIO XapaKTePUCTHKY BOCHPHATHSA
npaBa U TPaBOBOTO TOBEACHHS OTIEIb-
HOU JINYHOCTH.

B oTeyecTBEHHOM  IPaBOBEICHUM
npoOJIeMaTHKy FOPUANYECKON JIesITelb-
HOCTH aKkTHBHO paspabareBaer C.JI. I'y-
capes. [lo ero ybexxaeHnio, mpaxceoso-
THYECKUH TOIXO]] JOJDKEH CTaTh OCHOBOI
JUI Pa3pabOTKH TEOPHH FOPHINYECKOM
JICATEIIBHOCT ~ KaK  HEPCHEKTHBHOTO
U MCCIIeOBATEIbCKOTO  HAIpaBICHHs
[1, c. 10]. HearenbHOCTh KaKk MPEAMET HC-
ClIe/IOBaHUs Tonana B cdepy HayduHOro
untepeca toibko B X VIII Beke Onaromapst
NPEJCTaBUTENsIM HEMEIKOM  Kiaccuye-
cKoii unocodun, paccMaTpUBAIOLIMM €€
KaK CIOHTaHHYI aKTHBHOCTb CO3HAHUS,
KOTOpasi He CBsi3aHa HOPMaMH JIOTHUKH M
pedrexcuu, a co3maeT OCHOBY JUIS pas-
JIMYHBIX HOPM YE€JIOBEUECKOTO MTOBE/ICHNSI.
Bo Bropoii nonosune XX Beka Habmona-
eTcsl NOBBIIICHHE BHUMAaHUS HCCIIEIOBa-
TN K METOA0JIOTHYECKOMY MPUHIIUITY
JIeATEeNIbHOCTH, CONNIACHO KOTOPOMY BHH-
MaHHUE aKLEHTHUPYETCS Ha POJIM JIeSATellb-
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HOCTH KaK OObSACHAIOIIEM (aKkTope B HC-
CJIC/IOBaHUSX 4YEJIOBEKa WM OTJEIbHBIX
chep ero JKM3HH, YTO HPEJOCTABISACT
JIeATeJIbHOCTHON MapagurmMe ocolyro Me-
TOJIOJIOTHYECKYI0 LIEHHOCTb U 3BPUCTHY-
HOCTH [2, c. 37].

Vcionp30BaHme NPHHIUINA JIESTENb-
HOCTH B COBPEMEHHOM ITPAaBOBEICHUH
00yc1aBIuBaeTCsl COLMAIBHON MPUPORO
U Ha3HaYEeHUEM IIpaBa, AESTEIHLHOCTHIO
COIMANIBHBIX CYOBEKTOB, pPEaM3yIOLINX
CBOM TIpaBa, cBOOO/IbI, 00A3aHHOCTH, TEM
caMbIM ofecrieunBasi *H3Hb npasa. Tak,
NPUBbBIYHbIE HUCCIIEI0BAHUS TOCY/apCTBa,
€ro OT/ENIBHBIX (OPM CBA3BIBAIOTCA C
(DYHKIMOHMPOBAaHMEM  BJIACTH, OCHO-
BOM OCYILIECTBICHUSI KOTOPOW SBISETCS
YeJoBeUeCcKast JAeATeNbHOCTh. lcTopu-
KO-TIDaBOBBIE ~ MCCIIEJOBAHHUSA TOCyJap-
CTBEHHOCTH TAaKXe€ OIMPAIOTCS Ha aHa-
JU3 JIESTeIBHOCTH KOHKPETHBIX JIIOIEH,
0O0IIECTBEHHBIX ¥ TIOJIMNTHYECKUX 00BE/IN-
HeHnH. [109TOMy IPUHIUIT A TeIFHOCTH
KaK BelyIllas Uaes U MEeTOJOJIOrnYecKas
YCTAQHOBKA  IPEJIOJIaracT  BbIABICHUE
NPUYMHHBIX CBA3EH MEXIy COOBITHAMHU B
o0IecTBe U3-3a UX JIETEPMUHALIMN TIpe-
METHOH JeATeNbHOCTH Jroaei [3, c. 27].

C.J. I'ycapeB npesoxKui Takol KaTe-
TOPHANBHBIN PSI ASSITETbHOCTHOTO MO~
XOJa: JBMKEHHE, aKTHBHOCTb, COIIMANb-
Hasl aKTHUBHOCTb, ITOBEJCHHUE, ACHCTBHE,
NIeSITeIEHOCTD, METOJ] JIEITEIIEHOCTH, Me-
TOJIMKA AEATEIbHOCTHOIO MO/IX0/1a, cpeia
JIeATEeIIbHOCTH, CTPYKTYpa, LEJb AesATeNb-
HOCTH, pe3yJabTaT M Tak jainee. ABTOp
OIpesieIiI 1 000CHOBAJI UX COZIepIKaHue,
MO3HABATENIbHbIE BO3MOXHOCTH, LIEJIECO-
00pa3HOCTH U OCOOEHHOCTH HCIIONb30-
BaHUS B PaMKaxX TEOPHU HOPUAMYECKOH
nestensHocTH [4, ¢. 32-48].

[IpyHIMD AEATETPHOCTH, TaKUM 00-
pa3oM, HEHU3MEHHO JIEKHT B OCHOBaHUHU
COIIMOJIOTHYECKOTO TOAX0Ja K IPaBOBOH
KyJIbType. VIMEHHO B IeATeNbHOCTH, IO
MHEHHIO €r0 CTOPOHHUKOB, HAXOJST CBOE
BEIpaKEHNE [IEHHOCTH TPABOBOM KYJIBTY-
PbI, KOTOPBIC OKa3bIBAIOTCS MEPTBBIMU U
HEBOCTPEOOBAHHBIMM, €CIIM HE BILUIETa-
I0TCS B 4epeJly MOCTYNKOB M MBICITUTEITb-
HBIX aKTOB JIFOAEH, CTPEMSILIMUXCS peau-
30BaTh ceds B MPaBOBOil cdepe.

B acmexTe MCMONIB30BaHUS COLMOJIO-
THYECKOTO MOAXO0/a K MPAaBOBOH KyNEType
0oJbIIIOE 3HAUCHNE MMEET BBISBICHHE €€
MECTa B HMHCTHTYIMOHAIBHON CTPYKTY-
pe obmectBa. IIpu 3TOM BaxkHO HOIUEp-
KHYTb, YTO B TOHIMaHWU HHCTHTYTA KYJIb-
Typa TaKKe UTPaeT KIFOYEBYIO POJb, YTO

noquepkuBaer K. Kacropuanuc: «Spkas,
BOJIHYIOIAst KAPTUHA <...> B HBIHEIIHEM
COCTOSIHMHU OOIIECTBEHHO-UCTOPHUYECKOTO
nporecca: Juisi HaC HacTYHaloT MOMEHTBI
BHE3AIIHOTO MPEBPALICHHUsS MHCTUTYIHO-
HAJIM3UPYIOUIEToCcsl O0IecTBa B WHCTH-
TYIHOHAJIN3UPOBAHHOE. B 3TH MOMEHTHI
WHCTUTYIIMOHAIN3UPOBAHHOE OOIIECTBO
YHHYTOXAET caMo CeOsl C ITOMOIIBbI0 FH-
CTHTYLMOHAJIM3UPOBAHHOTO  OOIIecTBa.
<...> OO0mecTBO, 03a00YEHHOE JIHIIL
KOHCEpBallMel CBOET0 HBIHELIHETO COCTO-
SIHUS, TAKXKE MOXKET CyIIIECTBOBATh TOJIBKO
HENpepbIBHO U3MEHSSICHY [5, c. 342-343].
Ewmy Bropur 0. Xabepmac: «Counanb-
HBII IIPOLIECC — 3TO HENpPEPhIBHOE CO-
3MJaHHE HOBBIX CTPYKTYp, 3TO CaMOCO-
3UJaHNE U OHTOJIOTHUECKUH T€HEe3HUC BCE
HOBBIX U HOBBIX MUPOBY» [6, c. 339].

ITo muenuo A.3. lledpykoBa, B MH-
CTUTYIIMOHAJILHOW cHcTeMe o0IecTBa Ha
MPaBOBYIO KYJIBTYPY OKAa3bIBAIOT CyIIle-
CTBEHHOE BJIMSHHE Pa3INIHble HOPMAaTHB-
HbIE PEryJISTOPBl U COLMAIBHBIC HHCTHTY-
ThI, NPEXKJIE BCETO MOpaib, TPAJULMU U
obuiecTBeHHOe MHEeHHe. OIHUM U3 BaxK-
HeWImx (akTopoB BO3ACHCTBUSI HA MIPABO-
BYIO KYIBTYPY SIBJSCTCS CIIOKHBIIASCS B
o0wIecTBe MpaBoBasi CUCTEMa U MPAKTUKA
MPaBONPHMEHEHHS, OJTHAKO OHH TaKXKe 3a-
BUCST OT YPOBHSI M Xapakrepa MpaBOBOW
KynbTypbl. MOJKHO CKa3aTb, 9TO MPaBOBAs
KyJBTypa Ha COIMAIGHOM M MHIAWBHUTyalTb-
HOM YPOBHSIX SIBIISICTCS HEOTICIHMMOU OT
WHCTHTYIIHOHAIM3AINHA CHCTEMBI TPaBO-
OTHOLICHWH M BCEro MHCTHTyTa IIpaBa,
CBA3BIBACTCS C [IPABOTBOPYECTBOM U IIpa-
BonpuMeHeHueM [7, c. 13].

Ha nosunumsx  COIMOIOrHYEcKOro
noaxoxa crout B.B. Jlazapes, xoTopsbrit
TOBOPHT O NMPAaBOBOH KYJIBTYpE KaK O Kaue-
CTBEHHOM COCTOSIHUHM JKM3HH OOIIECTBa,
BBIPAKAIONIEMCS B JOCTYITHOM YPOBHE CO-
BEPIICHCTBOBAHUS MPABOBBIX AKTOB, Mpa-
BOBOI1 ¥ TPaBOTIPIMEHHUTEIEHON AESATeIhb-
HOCTH, IIPAaBOBOTO CO3HAHMS M ITPABOBOTO
pasBUTHSl JTHMYHOCTH, a TaKXe CTETeHH
CBOOO/IbI €€ MOBEJCHHUS M B3aUMHOH OT-
BETCTBEHHOCTH I'OCY/apCTBa U JINUHOCTH,
MOJIOKUTENBHO BIMAIOIIMX HA COLUAIb-
HOE pa3BUTHE M MNOJEPKAHHE YCIOBHH
cyuiectBoBaHus obmiecta [8, c. 272].
VYueHslil BeIENsACT YeThipe (HOPMBI TPO-
SIBJICHUSI TIPABOBOM KYJIBTYPHI B JKU3HH
o0ImmecTBa: TPaBOBBIC HICH, IPABOBEHIC
HOPMBI U MHCTHUTYTHI, IPAaBOBBIE OOITHO-
CTHU M TIpaBoBbIe ycTynkH [9, c. 273].

CortacHO KOHIIETIIIMU JIPyroro CTO-
POHHHKA COIMOJIOTMYECKOTO TOaXoma K
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npaBoBoil Kynsrype M.b. Cmonenckoro
MIPaBOBYIO KYJBTYpY CJEIyeT paccMaTpu-
BaTh KaK KQ4Y€CTBEHHOE COCTOSHUE JKH3HU
0011ecTBa, KOTOPOE BBIPAXKACTCS B IIPABO-
BOM HJIM HEIIPABOBOM YPOBHE COLIHAJIBHBIX
MIPaKTUK, COBEPLICHCTBE WM HECOBEp-
[IEHCTBE MPaBOBOI U MPABOIPHMEHNTENb-
HOM JIeSTebHOCTH, IPABOBOM CO3HAHUU U
MIPaBOBOI aKTHBHOCTH JIMYHOCTH, a TAKKe
CTCNEHM aKTyallM3allud BO3MOXKHOCTEH
ee camopeall3alliy M B3aHMHOW OTBET-
CTBEHHOCTH TOCYJapcTBa M JIMYHOCTH.
Kpome Toro, mox mpaBoBoil KyabTypoit
M.B. CMmoneHcKuil TOHUMAeT OIpeaeIeH-
HOE HOPMaTUBHOE OTHOLIEHHE K MPOLIE/Y-
paM IPUHATHS PELEHUIT ¥ IPaBUII TOBE/Ie-
HHS, 3aKPEIUICHHBIX B 3aKOHOJATENIbCTBE.
DTO OTHOLICHHE MOXET OBITh MPUCYIIHM
rpymnme JoAeH, KoTopble pasaeisiorT Apyr
C JIPyroM B paMKax €IMHOTO COILHOKYIIb-
TYPHOTO TPOCTPAHCTBA OOlIee BUICHUE
CMBICIIa «IPaBOBOl HWTPBI», B KOTOPYIO
OHM TaK WM HHA4Ye BKITIOUCHBI. Y KaXJ10ro
KyJIBTYPHO HMHTETPHPOBAHHOIO OOIIECTBA
nmeercs creuuduyueckoe BUJICHHUE «IIpa-
BUJI MIPbI» — CBOsSI IpaBOBas KyJbTypa.
OHa nMeeT HMHTEpCYyOBbEKTHYIO IPHPOLY,
TO €CTh BO3HUKACT U (DYHKLIMOHUPYET HC-
KJIFOUUTEJIBHO B KOHTEKCTE COLMAIILHOTO
B3aumozerictus [10, c. 27]. MoxHo yoe-
JUTBCS, YTO MMEHHO B HTOM IMOHHMAaHUHI
COIEPAKUTCS BCS KBUHTICCEHIIMS COLIHOTIO-
TMYECKOTr0 TOZIX0/1a K IIPaBOBOM KYIIBTYpE.

C TOYKM 3pEHHS COLUOJIOIMYECKOTO
MO/IX0/1a TPaBOBAasi KyJbTYypa HAaXOIHUTCS
Ha JIByX YPOBHSX: Ha YPOBHE OOIIECTBEH-
HOTO CO3HaHMsl KaK OJHOW u3 ero ¢opm
(mpaBa, OTpaXkaroLIEro NpeAMETHBIE pe-
3yJbTaThl JIESTENLHOCTH JIIOJeH, HaKo-
IUICHHBIC YEJIOBEYECTBOM; THU PE3yJIbTa-
THI IPEJICTABICHBI B pOpME KOHCTHTYIIHHA,
KOZIEKCOB, 3aKOHOB, JAPYTMX HOPMAaTHB-
HBIX MPABOBBIX aKTOB, a TaKkKe B (opme
MOHOTpauii, yueOHBIX ¥ METOIUYECCKHUX
n3faHuii B 007acTu IIpaBa, pacKpbIBaro-
LIMX COJCpP)KaHUE IIPABOBOIO 3HAHUS) U
Ha JIMYHOCTHOM YPOBHE, OTPaXaroIIEM
IIPABOBBIC CHJIBI M CIIOCOOHOCTH JIMYHO-
CTHU, peaju3yeMble B IIPABOBOIl JesATelb-
HoctH. Cloa OTHOCSATCS IPUCBOCHHBIC
JMYHOCTBIO 3HAHUS B O0JNACTH TIpaBa,
YMEHHUSI M HaBBIKU OCYLIECTBJICHMS IIpa-
BOBOH JICATEIBHOCTH HAa YPOBHE 3ajaH-
HBIX MPABOBBIX HOPM, OIBIT TBOPYECKOIT
JeSITeILHOCTH B OOJIACTH TIpaBa B BHIC
c(OPMUPOBAHHON COBOKYIHOCTH TBOp-
YECKMX YMEHHH.

B oTHOmeEHHMM CTPYKTYypBHl TIpaBoO-
BOW KyNBTYpBI C MO3MIHH 3TOTO MOAXOA
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CYIIECTBYET JOBOJIHO ILIMPOKOE IIpejl-
CTaBJI€HHE O €€ COCTaBIIONMX. B yact-
HOCTH, YTBEPXKIAETCs, YTO BaKHEHUIINM
9JIEMEHTOM MPaBOBOH KYIBTYpPBl BBICTY-
MaeT pa3BepHyTas U HENPOTUBOPEUMBAs
cucteMa 3akoHofarenbcTa [11, c. 142].
BbI3biBacT BOIpOCH KPUTEPUIl pa3BEpHY-
TOCTH W HENPOTUBOPEUMBOCTH CHCTEMbI
3aKOHOZIATeIbCTBA, KaK M TO, 4TO JH000E
3aKOHO/IATeIbCTBO, OOIajatoNee 3THMU
XapaKTepUCTUKaMH, CTAaHOBHUTCS JIOCTO-
SHHEM TIPaBOBOM KynbTyphl. M3BecTHBIE
HropuOeprckue 3akoHbI B HALMCTCKOM
I'epmanuy ObUTH BIOJIHE Pa3BEPHYTHIMU U
HENPOTUBOPEUNBLIMU, B TO XK€ BPEMS €CTh
COMHEHHSI OTHOCHTEJIBHO LIENIECO00pa3HO-
CTH PACCMOTPEHHUS UX, HaPUMeEp, B KOH-
TEKCTe I'€PMAHCKOW IIPABOBOU KYJIBTYpBL
Ckopee BCEro, €CTh CMBICIT PacCMaTpUBATh
CHCTEMY 3aKOHOJATENbCTBA C TOUKH 3pe-
HUS ()OPMAIIBHOTO BBIPAXKEHHS WIEH TIpa-
Ba. VIHBIMH cllOBaMH, 3aKOHOIATEIHCTBO
SBIISIETCS LICHHOCTBIO — CPEJICTBOM, a He
CaMOLIENbI0, TOTOMY BOIPOCHI €I0 CTPYK-
TYPUPOBAHHOCTH U 3(PPEKTUBHOCTH JIeKaT
B IUIOCKOCTH (HOPMaIbHO-IOPUIMTYECKOH.
DTO CTaBUT MOJ] COMHEHUE LIEHHOCTb CH-
CTEMBl 3aKOHOJATENILCTBA B CTPYKTypE
MPaBOBOH KYJBTYPBI.

Hepenxo B umcne 251eMEHTOB MpaBo-
BOM KyJIBTYpBl HA3bIBAIOT IOPUANIECKYIO
Hayky. [lelfictBurenbHO, kKak cdepa Koi-
JIEKTMBHOW M WHIUBHyalbHON Hay4yHOHI
JIeSITeIGHOCTH, HAlpaBJIeHHONW Ha OId-
caHue, OOBSICHEHHE MPABOBHIX SIBICHHH,
IOpHINUYECKast HayKa BO MHOTOM OTPaKaeT
COCTOsIHME IPaBOBOI cdepbl olIiecTsa,
YPOBEHB €r0 MHTErpaliy B OOLICIIMBUIIU-
3alIMOHHBIN KYJIBTYPHBIA JUCKYPC.

Crasio TpaJULMOHHBIM BKJIIOYEHUE B
CTPYKTYpY TpaBOBOI KylbTyphl MpaBo-
CO3HaHUs, KOTOPOE 4alle BCEero pac-
CMaTpHUBAIOT KaK COBOKYIHOCTb WJEH,
MPENICTABIICHUH, YyBCTB JIFOACH, UX 00b-
eIMHEeHNnil, Bcero o0IlecTBa B IEIOM OT-
HOCHTEIILHO TIpaBa U MPABOBBIX SIBICHUH.
Brpouewm, paccMoTpeHre paBOCO3HAHUS
C MO3MIHUI I03HABATEIBHO-OLEHOUYHOTIO
OTHOILCHUS JIIOEH K MPOLUIOMY U JAEH-
CTBYIOILIEMY IIPaBY, MBICIUTEIBHON Je-
SITENIBHOCTH O MPAaBOBOM IPOTPECcCe, YTO
BBIPA)KACTCS BO B3MIAJAX, CYKACHUSIX,
MPEACTaBICHUAX, OI[EHKAX, OPUEHTAIUAX
1 TaK jajnee, yKa3bIBaeT Ha TO, YTO MPaBo-
CO3HAHHE BBICTYIAET MPEXJIE BCEro Kak
HEKOE 3epKajio, B KOTOpoM (OpMHpYyeTCs
o01mecTBeHHOe MHeHHue o mpase. Cumra-
€M, 4TO caMa KaTeropusi IpaBOCO3HAHMS
CeroyiHsl JIOJDKHA OBbITh II€PEeOCMBbICICHA

C TOYKH 3pPEHHUsI OTKa3a OT CyObeKT-OpH-
€HTHPOBAHHOW METOIOJIOTHH C €€ Ipo-
THUBOIIOCTABIICHHEM CyObeKTa U 00beKTa
(B cimy4ae ¢ mpaBOCO3HAHHUEM — HOCHTE-
I MPABOBBIX UJEH M MPAaBOBOM JEHCTBU-
TETHHOCTH).

FOpuouueckas npaxmuxa HeU30€KHO
MOMAIaeT B IOJI€ 3PCHUS CTOPOHHHKOB
COLMOJIOTUYECKOTO MOAX0Ma K PaccMo-
TPEHHIO TIPABOBOW KYJBTYPHI, BE/Ib HIMCH-
HO OHa TIPEJICTaeT KaKk Hanbosee mpuoIm-
JKeHHasl K JIIOAsSM, a IOTOMY Hambolee
omynaemast cepa MpaBoBOM peasibHO-
ctu. Yame BCero MMEHHO MPaKCEOIOTH-
YEeCKHI MOJXO]T TOMHUHUPYET MPU PACCMO-
TPEHUU YPOBHSI [IPABOBOI KYJIBTYPbI TOTO
WJIA UHOTO O0LIECTBA.

Co CTaHOBJIEHHEM IOPUANYECKON
AHTPOITIOJIOTUU B CTPYKTYPY IPaBOBOit
KYJIBTYpPbI CTaJIA BKJIIOYATh FOPHIHUCCKOE
MHPOBO33pCHHE, HAI[OHAIBHBIC KOPHH,
HCTOPUYCCKYIO TTaMsITh, & TAKIKE B [[EJIOM
npasosyio mpaouyuio u COnymcmeyiouwull
etl npagosoLl MeHmanumen.

To ecTh B COLIMOIOTUYECKOM ITOJXOJIe
JIOMUHHUPYET WHCTUTYIMOHAIBHOE BHE-
HUE MPaBOBOM KYJIbTYyphl Kak (heHOMEHa,
HMEIOIIETO YeTKOE CTPYKTYPHUPOBAHHUE 10
OTAEJbHBIM chepaM CyIIeCTBOBAHUSI.

CoOIMOIOTHYECKUI TTOIXOA K MPaBO-
BOH KyJBTYpE PacHpOCTPaHEH TAKKE B
OTEUECTBEHHOH ropucnpyieHuu. Tax, o
MPaBOBOil KyJIBTYpe TOBOPSAT KaK O Kaue-
CTBEHHOM COCTOSIHMH TIPaBOBOW KU3HH
o0rIecTBa, KOTOPOE XapaKTepH3yeTcs 10-
CTUTHYTBIM YPOBHEM Pa3BUTHS IIPABOBOIT
CHUCTEMBbI — COCTOSIHHEM M YPOBHEM Mpa-
BOBOTO CO3HAHUS, IOPUIUUECKOIN HayKw,
CHUCTEMbI 3aKOHOJATENILCTBA, MPABOIPH-
MEHHUTEJILHON MPAKTUKH, 3aKOHHOCTH M
MPaBOIOPSI/IKA, IPABOBOTO 00pa30BaHus,
a TaKkKe CTENEeHbI0 TrapaHTUPOBAHHO-
CTH OCHOBHBIX TPaB M CBOOOJ YeIOBEKa
[12, c. 246-247]. Ilpu 5TOM KaueCTBEH-
HO€ COCTOSIHWE ITIPaBOBOH JKH3HH 0OOIIe-
CTBa aHAIM3HPYETCsl Yepe3 aHajHu3 Co-
CTOSIHMH TIOJICUCTEM, €ro OOpa3yrOIInX.
B vacTHOCTH, K TAKMM CHCTEMaM OTHOCST
MIPAaBOBYIO KYJBTYPY JINYHOCTH U TPaBO-
BYIO KYJIBTYpy oOriectBa. XapakTepHbIMHI
B CBSI3U C OTUM BBINISIISAT MPOTHBOPEUUS
MEXKIy OOIIMM MOHUMAaHHEM IPaBOBOI
KyJBTYpbl U TIPABOBOM KYJIBTYPHI JIHY-
HOCTH, B KOTOPYIO BKITIOUAIOT TaKHe dJie-
MEHTBI: 3HAHUE U TIOHUMAHUE MPaBa, CII0-
COOHOCTh TOJIKOBaTh COJCPIKAHUE HOPM
[paBa; YBaKCHHE JIMYHOCTH K IIPaBy,
OCHOBaHHOC Ha JMYHOU YOEKICHHOCTH
B ero 3()(eKTHBHOCTH KaK CPEICTBA Pery-

" LEGEA SI VIATA

JMPOBAaHUs OOLIECTBEHHbIX OTHOIICHUII;
NPUBBIYKY COBEpLIATh CBOM JCHCTBHS B
COOTBETCTBUH C IPEANHCAHUSMU HPaBO-
BbIX HOPM; YMEHHE JIMIa HCIIOJIb30BaTh
B CBOCIl JIEATENILHOCTH TNPaBOBHIC 3Ha-
HHS, PEAM30BBIBATh M 3allUILATH CBOM
CyObCKTHBHBIC ITpaBa M 3aKOHHBIC WHTE-
PECHI, BRIMOTHATE IOPHIMUCCKUE 00sI3aH-
HOCTH; BBICOKYIO TIPaBOBYIO aKTHBHOCTD
JUYHOCTH B COJICHCTBUM peann3aluu
MPABOBBIX MPENMUCAHNUN, TIOHUMAHUS Ci
HEOOXOUMOCTH  NPOTHUBOJEHCTBOBATH
npaBoHapymeHusm [ 13, c. 43].

C 0/1HO CTOPOHBI, MBI UMEEM IPaBO-
BYIO KYJBTYPY, KOTOpasi SIBJISETCS CBOEO-
Opa3HBIM IOKa3aTesIeM IIPABOBOTO Pa3BH-
THSI KOHKPETHOTO OOIIECTBa, a ¢ APYroit
— «UIeaNIbHOTO» TpaXKJaHNHA, o0anaro-
IIET0 HMCKIIOYUTENGHO BBICOKOH IpaBo-
BOH KynbTypoi. Ilpu Takom noaxone Bo3-
HHMKaeT MapajoKcaibHas CUTyalHs: eCU
[paBoBasi KyJIbTypa — 3TO MCKJIIOUUTEIIb-
HO TIOJIOKUTEIIBHOE SIBJICHHE, KOTOpOe
CIIy)KUT II0Ka3aTesieM IPaBOBOrO IpoO-
1ecca, BBIPAKACT CUCTEMY CJIOKUBILMX-
csi B 001IeCTBE NPABOBBIX LIEHHOCTEH, TO
MPaBOKYJIBTYPHBIX MHIUBHIOB HE MOXET
CYILLIECTBOBATh, NOCKOJIbKY HE BCE 3HAIOT
[PaBo, YMEIOT €ro MPUMEHSTh, TOJIKOBATb,
HE y KaXIOr0 HMHIMBHAA €CTh HAaBBIKH
IpaBoOBOTO noBezeHus. bonee Toro, eciau
OJTHAM M3 «CPE30B» MPABOBOH KyIBTYpPEI
SBJIAETCA UMEHHO IIPaBO, KOTOPOE YacTo
MOXET OBITh HECOBEPILICHHBIM, IIPaBO-
NpUMEHHTEIbHAs TpakTuka Hedddex-
THUBHOMW, a NPaBOTBOPYECTBO HECHCTEM-
HBIM U XaOTHYHbBIM, TO MO’KHO TOBOPHUTH
0 CYIIECTBOBAHMH HENPABOKYJIBTYPHBIX
o01IecTB.

Henb3st HE cOmIacuThbCs C MPEACTaBU-
TEJISIMU COLIMOJIOTHYECKOTO MO/IX0/1a K MO-
HHMaHHUIO IPABOBO KYJIBTYpPBI B TOM, YTO
[paBoBasi KyJbTypa SIBJISETCS IOKa3are-
JIeM Ka4eCTBEHHOTO COCTOSIHUS IIPaBOBOiL
’KU3HH, OFHAKO JTO HE O3HAYAeT, YTO Ha
9TOM €€ TE€OPETUKO-METO0IOTHUECKOe U
MPaKTUYECKOE 3HAUCHUE MCUCPIIBIBACTCS.
PaccmarpuBasi IpaBOBYIO KYJIBTYPY TOJIb-
KO KaK KauyeCTBEHHOE COCTOSHME HPaBoO-
BOrO OBITHS, MBI KOHCTATHpYeM JIMIIb
BHELIHEE IPOSBICHUE STOTO SBICHUS,
B TO BpeMs KaK KOPHM IPaBOBOH KyIlb-
TYpbI JIe)KaT B TPABOCO3HAHHUH, TO €CTh
B UEJIOBEKE.

VimeHHO B 3TOM MOMEHTe Hauboiee
SAPKO IPOSBIISAETCS OTINYUE COLHOJIOTHU-
YECKOro MOJXoJa K IpPaBOBOH KyIIbTY-
pe ot ¢umnocodekoro. JleHCTBUTEIBHO,
€CJIM NpaBoBasi KyJlbTypa MMEET YpOBHU
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U, CIIEJ0BATEIbHO, €€ MOXHO M3MEPUTb,
TO HET HaJIOOHOCTH BBICTPAMBATh HEKYIO
CTaOWIIBHYIO CTATHYHYIO IIKaJly, KaK 3TO
MpeAIaraloT CTOPOHHUKH (unocodcko-
ro noxxozxa. Jlis ompeneneHus ypoBHS
MPaBOBOl KYJIBTYpPBI B COLIUOJIOTMYECKOM
MIOAXOJE HCIIONB3YeTCsl MOHATHE IPaBoO-
KyJIBTYPHOCTH.

[IpaBoBasi KynabTypa BBICTYNAeT CH-
CTEeMOH  IIEHHOCTHO-HOPMATHBHBIX |
MH()OPMAIIMOHHBIX KOMIIOHEHTOB MPaBO-
BOH peasbHOCTH, KOTOpasi BBIPAXKAETCS B
CHCTEME CMBICIOB M apredakToB, oOpa-
3yeT crnenu(pUyYecKyo JIMUHYI0 U oOle-
CTBEHHYIO NPaBOKYJIbTypHOCTh. IIpaBo-
KyJIBTYPHOCTb — 3TO COBOKYHHOCTb BCEX
MOJIOKUTENNBHBIX (OPM U KOMIIOHEHTOB
[PaBOBOIl peasbHOCTH B HX pPEalbHOM
(DYHKLIMOHHPOBAHHH, BOILIOLIAOIIAs]
B cebe OCTIKEHHS TNPaBOBOM MBICIH,
FOPUINYECKON TEXHUKH U TIPABOBOM MpaK-
tuku [14, c. 77]. Kareropus npaBokyib-
TypHocTH, BBeleHHas H.H. Bomnenko,
SBJIACTCS JIOCTAaTOYHO INPOTUBOPEYHUBOM,
[03TOMY HEOOXOJMMO IPOBECTH YETKYIO
IpaHuIly MEX]y IPaBOBOI KyJIBTYpOH M
[PaBOKYJIBTYPHOCTEIO.

ABTOp 3TOW KaTeropud HCXOAWT U3
COOOpaKeHUIt O TPABOBOM KYJIBType HC-
KJIIOUMTEIBHO KaK O CHCTEME MPaBOBBIX
LICHHOCTEH, HAIpPaBJICHHBIX HA MPOIrpec-
CHBHOE pa3BUTHE OOIECTBA U 4YesloBeUe-
crBa. OZIHAKO B TAKOM CiIy4ae K IpaBOBOH
KYJIBType HE MOTYT OTHOCHUTBCS TE 3Jle-
MEHTHI TPaBOBOW JKM3HM OOIIECTBa, KO-
TOpBIE MPOTHUBOPEYAT TI'yMaHHCTUYECKUM
LEHHOCTAM (HalpuMep, CMEepTHas Ka3Hb)
U LIEHHOCTSIM TIPaBOBOTO rocyapcTsa (Ha-
npuMep, OIOPOKpPaTU3M), YTO BO3BpAIIAET
HAC K EBPOIMOLEHTPU3MY (PHIOCOPCKOro
nonxona. Ceernasics Ha B.I1. CanbHukoBa,
H.H. BomneHko yTBEpKIaeT, 4TO IIpaBO-
Basl KyJbTypa OOIIECTBa SIBJISCTCS CIICIH-
(huuecKkrM conmaabHBIM SIBIICHHEM, OXBa-
TBHIBAIOIIMM SJIEMEHTHI TIPABOBON CHCTEMBI
B MX pCaIbHOM (DYHKIIIOHUPOBAHUH U Ha-
MIPaBJICHHBIM Ha MPOTPECCUBHOE PA3BUTHE
nu4HOCTH. [IpaBoBasi KynbTypa IMpPOHH3bI-
BaeT IIPaBO, IIPABOCO3HAHUE, IIPABOBbIC
OTHOUICHHUS, 3aKOHHOCTb M IPaBOIOPS-
JIOK, 3aKOHOTBOPYECKYIO W TIPaBONpPH-
MEHHTEJBHYIO JIeSTEIbHOCTb, BBICTYIIACT
CBOCOOpA3HBIM KPUTEPHEM OIPEACIICHHS
3¢ hekTHBHOCTH pa3BUTHSI TIPABA.

[TpaBOKyABTYPHOCTh TIPU 3TOM pac-
cMaTpuBaeTcs Kak CrenuuIecKuii cpes
1 ypOBEHb IPABOCO3HAHUS, 3aKOHHOCTH,
3aKOHOJIATEIbCTBA U FOPHIUYECKOH Mpak-
THKH, & TaKKe IMPaBOBBIX HMHCTHUTYTOB,

XapaKTEepPU3YIOIUXCs HMX COOTBETCTBHU-
€M LIEHHOCTSM YeJIOBEYECKOH KYIBbTYpBhI
Ha JaHHOM JTame pa3BUTHS OOLIecTBa
[15, c. 43]. TpynHO He 3aMETHTH HEMO-
CIIE/IOBATEIBHOCTh HCCIIEOBATENsS IIPU
OTIPENETICHNN COOTHOILICHHS IPABOBOM
KyIbTYpbl H TIpaBOKyIsTypHOCTH. [lo
HaleMy TITyOOKOMYy yOeKIEHHIO, TaKoe
pasrpaHHUuEHHE MMEEeT CMBICT TOJNBKO B
TOM ciydae, KOIZa IIpaBoBasi KyJbTypa
paccMarpuBaeTcs Kak JIEMEHT IMPaBOBOi
PEaNBHOCTH U ¢ MO3UIHMI HUI0COPCKOro
noxxona. MHBIMH clOBaMM, MPAaBOKYIIb-
TYPHOCTb SABJISCTCS TOHATHEM Ooinee y3-
KUM, YeM TPaBOBast KyJIbTYpa, TO €CTh OT-
pa)kaeT JIMIIb MPOIPECCUBHBIC CTOPOHBI
MIPABOBOM KyJBTYpHI OOIIECTRA.

B 1o xe Bpems xoremock Obl He-
CKOJIBKO HMHaue IPOUHTEPIPETUPOBATH
npeioxkennyro H.H. Bomenko karero-
puto. IIpaBoBasi KynbTypa, Oe3ycCIOBHO,
JOJDKHA PAacCMaTpuBaTbCs C MO3ULUH
MHTETPATUBHOTO II0AXO0JA. JTO IT03BOJIS-
€T IMOMYEPKHYTh ee OCOOBIH cTaTyc Kak
Ka4eCTBEHHOIO  I10Ka3aTellsi  pa3BUTHs
obmecTBa, Kak 0co0O0ro 1miacTa NpaBoBoO-
TO HAcleIMsi TOro MM MHOTO OOIIECTBa,
KaK COBOKYITHOCTH CMBICJIOB M 3HAKOBBIX
cucteM. OHAKO CIEAyeT NMPUBECTH IH-
TUPYEeMOE€ TPAKTUYECKH B KaKAOM HC-
CIICZIOBAHUH, TOCBSIIEHHOM IPAaBOBOM
KyneType, MHeHHe II.A. dmopenckoro:
«Kak B IIOCKOCTH KyIBTYpHI OTIHUYUTH
[EpKOBb OT KOPYMBI WM MAIIUHY JUIS
B3JI0OMa 3aMKOB OT 3anoBeau «He ykpa-
a» <...> Bce 3T0 paBHO B KyJbType, U B
npezenax caMon KyJbTypbl HET KPUTEpH-
€B BBIOOpA, KPUTEPUEB OTIMYMS OIHOTO
or apyroro. Hemp3st, ocraBasch BEepHBIM
KyJIBType, MPUBETCTBOBATh OJIHO M OT-
Beprarb Jpyroe, NpUHUMAaTh OIHO M OT-
puuare apyroe. Jljiss OUEHKH LIEHHOCTEW
HEOOXOIVMO BBIITH 3a paMKH KyJBTYpEHI,
HAlTU KPUTEpUH, TPAHCLCHACHTHBIC CH.
OcTaBasch B KyJbType, MbI JOJDKHBI IIPHU-
HHUMATb €€ 1IEJIMKOM, BCIO, KaKasi OHa €CThb»
[16, c. 117-118]. IIpaBoBas KynbTypa, Ta-
KM 00pa3oM, BKJIIOYaeT B ceOs Bce Mpo-
SIBJICHUS [IPABOBOM JKM3HH 00ILIECTBA, €CITH
U MOXHO PaccMaTpuBaTh €€ B KauecTBe
«UIKAJIbD TIPABOBOTO Pa3BUTHs OOIIECTBA,
TO ILIKAJIbl TOJBKO a0CONIOTHOM, IJie HET
«TOJIOKUTETBHOTO» U «OTPULIATEIIBHOTOY.

B 10 xe Bpems BBegeHHe Kareropuu
«IIPAaBOKYIBTYPHOCTE»  MO3BOJISET, IO
MHEHHIO CTOPOHHHKOB COLIMOJIOTMYECKO-
TO TOAXOJA, BBIACIUTH CPEAN BCEX IIPO-
SIBJICHUI TIPaBOBOM KyJIBTYpPHl HMMEHHO
T€ ee KOMIIOHEHTHI, KOTOpbIe BBIPAKAIOT
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MIPOrPECCUBHOCTh B MPABOBOM Pa3BUTUHU
JU4HOCTH W oOmectsa. [IpaBokyabTyp-
HOCTb, TAaKUM 00pa3oM, — 3TO COBOKYII-
HOCTb BCEX MOJIOKUTENBHBIX (opM u
KOMIIOHEHTOB TMPaBOBON PEabHOCTH B X
peanbHOM (YHKIMOHHPOBAHUHM, BOILIO-
AKX B ce0e JOCTHKEHUS NMPaBOBOH
MBICITH, IOPUANYECKON TEXHUKH U IIPaBO-
BOi1 pakTHKH. [Tpn 5TOM B conmonornye-
CKOM acCIeKTe Hpeularaercs HnporpaMmma
KOHKPETHO-COLIMOJIOTHYECKOTO  HCCIIe/I0-
BaHMs 110 BBIBICHHIO HMHAEKCA IPaBO-
KyJIBTYPHOCTH.

BeiBoabl. Vcxons u3 pacueta MHAEK-
ca TpPaBOKYIbTYPHOCTH, MCCIIEIOBaTEIN
BBIACTISIOT BBICOKUHM, CPEAHUN U HU3KUI
YPOBHHU TPaBOBOH KyIbTypbl. OCHOBHBI-
MH KPUTEPHAMH IIPEAIaraeMoi Kiaccu-
¢duKanuy NpU 3TOM BBICTYNAIOT TAaKUE:
obIiee COCTOSIHUE M YPOBEHb IIPaBOCO-
3HAHUS KAK OCMBICIICHHOTO BOCHPHSTHS
NPaBOBOM  JIEHCTBUTENBHOCTH; COLMO-
KyJIBTYypHBIE TPEINOCHUIKH, HAI[MOHAJIb-
Hble 00bIYAM M TPaJULUH, KOJJIEKTHBHAS
COLHUAIIbHO-UCTOPUYECKasl MaMsTh; 3Ha-
HUE M TOHMMaHUE 3aKOHOB, YBa)KEHHE K
JIEUCTBYIOIUM HOpPMaM IIpaBa; KauecTBO
MIPaBOTBOPUECKOTO ¥ MPABOIPUMEHHU-
TEJNILHOTO  TMPOIECcCcOoB, IPPEKTUBHOCTH
paboThl IPABOOXPAHUTEIBHBIX OPraHOB;
CTEIEHb 3aKOHOMOCIYIIHOCTH IPaKAaH U
JOJKHOCTHBIX JIUII.

Cnucox MCMOJb30BAHHON JuTepa-
TypbI:

1. I'ycapes C.A. IOpuauyna misiib-
HICTh: METOJOJIOTIYHI Ta TEOpPeTHYHI
aCIIeKTH : aBToped. IMC. ... JOKT. IOpUJ
Hayk : croetr. 12.00.01 «Teopis Ta icropist
JepKaBu 1 mpaBa; iCTOPis MOMITUYHUX 1
npaBoBux ydeHb» / C.JI. T'ycapes. — K.,
2007.-33 c.

2. Menpopunkwmii IL.I. M3menenus
B MbllUIeHnH Ha pybexke XXI cronerus:
conuoKyneTypHble Be3oBbl / [T Illenpo-
BuIkuii // Bonpocs! puocodpun. —2007. —
Ne7.—C.36-54.

3. Tycapes C.JI. ®inocodcbko-
paBoBi aCIIeKTH JOCIT[PKEHHS
ropuananoi gisieHocTi / C.J1. T'ycapes //
HepxaBa i mpaBo. Cepis «tOpuanuni
i momitnuni Haykw». — K. : IH-T nep-
xaBu 1 mpaBa iMm. B.M. Kopeuskoro
HAH VYkpainn, 2004. Bun. 23. — C. 26-32.

4.  Tycapes C.JI. HOpumuuna
TSUTBHICTB: METOJOJIOTIWHI Ta TEOPETHYHI
acriektd : [MmoHorpadis] / C.J{. I'ycapes. —
K. : Bnanns, 2005. — 375 c.



74 FEBRUARIE 2015

5. Kacropuaguc K. BoobGpakaemoe
ycranosieHue odmecrsa / K. Kacropua-
qc ; iep. ¢ pp. [ B. Bonkogoii, C.C. Ode-
praca. — M. : ['nosuc, 2003. — 480 c.

6. Xabepmac 0. ®unocodekuit auc-
kypc o mozepue / KO, Xabepmac. — mep.
¢ Hem. — M. : Becw mup, 2003. — 416 c.

7. Hledpyxos A.3. IIpaBoBast KyabTy-
pa B CHCTEME COLUATIbHBIX HHCTUTYTOB /
A.33 llledpyxoB // BectHuk Anpirei-
CKOTO TOCYAapCTBEHHOT'O YHHBEPCHTETA.
Cepust 1 «PernonoBenenue: dunocodus,
UCTOPHUS, COLMOJIOTHS, FOPUCTIPYACHLNS,
MOJIUTONIOTUS, KYJIbTyposiorus». — 2008. —
Ne 8. —C. 10-22.

8. OOmwast Teopusi mpaBa U rocyaap-
ctBa / mox pex. B.B. Jlazapesa. — 3-e u3n.,
nepepad. n gon. — M. : FOpucts, 2001. —
520 c.

9. O6mas Teopus mpaBa U rocyaap-
crtBa / mox pexn. B.B. Jlazapesa. — 3-e u3n.,
nepepab. u gom. — M. : FOpucts, 2001. —
520 c.

10. Cmonenckuii M.B. [1paBoBas Kyiib-
Typa: OIBIT COLMOKYJIBTYPHOTO aHaiIn3a
: [mMonorpadus] / M.b. Cmonenckuii. —
PoctoB-na-Jlony, 2002. — 163 c.

11. Jlonaruna T.M. Ponp npaBoBoit
KyJIBTYpbl B HPEIYNPEKICHUH NPECTyI-
Hoctu / T.M. Jlonaruna // IlpaBo u oGpa-
3oBaHue. — 2012. — Ne 3. — C. 140-153.

12. 3aranbHa TEOpist IeprKaBH i Ipasa :
[migpyaHUK [T CTYZA. IOpWA. CIIEl. BHUII.
HaBu. 3aki.] / [M.B. IlBik, B.Jl. Tka-
yenko, JI.JI. BouapoBa Ta iH.] ; 3a pen.
M.B. Lisika, B.J]. Tkauenka, O.B. ITerpu-
mmHa. — X. : [Ipaso, 2002. — 436 c.

13.  Komamenxko II.  IlpaBoBa
comiamizauisi sk mpouec (OopMyBaHH
npaBoBoi kynsrypu / 1.I. KoBamenko //
Bicuuk KumxkoBoi mamaru. — 2011. —
Ne 6. — C. 43-45.

14. IIpous O.€. IIpaBoBa KynbTypa Ta
MPaBOKYJIBTYPHICTB: MeXi Kopemsmii mo-
Hate / O.€. IIpous // Yaconuc Kuiscbkoro
yHiBepcutery mpasa. — 2011. — Ne 3. —
C.77-81.

15. Bomutenko H.H. IlpaBocosznanue
U TIpaBoBas KyibTypa : [yueb. mocodue] /
H.H. Bomnenko. — Bonrorpaa : U13a-Bo
Bonl'y, 2000. — 52 c.

16. ®nopenckuii [1.A. 13 6orocnos-
ckoro Hacnemus / II.A. dnopenckuit //
Borocnosckue Tpynsl. — M. : b, 1977. —
C. 110-213.

17. Anekcauap JIx. CMBICTBI COIH-
QIBHOW JKM3HH: KYJBTypCOLMONIOTHS /
Jlx. Anekcannmep. — M. IIpakcuc,
2013.-630 c.

ITUMOJIOI'UA OTPAC/IN
NHP®OPMAIIMOHHOT O ITPABA

Hpuna IAHOBA,
KaHAUAAT IOPUIMIECKHUX HayK, JOIEHT,
JOLEHT Kadepbl 00LIePaBOBBIX TUCIUILINH
(axynpTeTa MpaBa U MacCOBBIX KOMMYHHKAIIUHA
XapbKOBCKOIO HALIMOHAIBHOI'O YHUBEPCUTETA BHYTPEHHUX JIE]1

Summary

Studied a set of general theoretical foundations industry information law — namely,
the origin of the concepts and judgments inherent in the modern period of development
of the industry of information law. Outlined the value of the constituent elements of the
industry of information law. A study of the problems of development and the formation
of the industry of information legislation and its impact on quality content industry
information law. Explore ways to leverage from legal scholars in law-making and law
enforcement. Based on a study made recommendations for the improvement of the
legislative work in the field of legal regulation of information relations.

Key words: object, system, industry, information law.

AHHOTANUA

HccnemoBaHa COBOKYITHOCTh OOIIMX TEOPETHUECKUX OCHOB OTpaciu HH(popmaiu-
OHHOTO TIPaBa, B YaCTHOCTH MPOUCXOXKICHHE MOHITHH U CY)KACHUMH, MPUCYIIUX COBPE-
MEHHOMY NIEpHOy Pa3BUTHS OTPAciii WHPpOpMaNrOHHOTO mpaBa. OuepueHo 3HaueHHE
COCTABIISFOIINX AJIEMEHTOB OTpacivd WHPOPMAIMOHHOTO TpaBa. [IpoBeneHo nccieno-
BaHME TMPOOJIEM Pa3BUTHS M CTAHOBICHUSI OTPACIH WHPOPMAIMOHHOTO 3aKOHOAATEIb-
CTBa ¥ €€ BIMSHHS Ha KaYeCTBEHHOE COJEep)KaHHe OTpacii MH(GOPMALMOHHOTO TpaBa.
W3ydeHsl My TH UCTIONB30BaHUS HAPaOOTOK YUCHBIX-ITPABOBEIOB B MPABOTBOPUYCCKON U
MIPaBONPUMEHHUTENFHOM JesiTenbHOCTH. Ha OCHOBE MCClieoBaHMsI MPEATIOKEHBI PEKO-
MEHJIAIIMM OTHOCHTEIILHO YITYy4IICHUsI 3aKOHO/ATeIbHOW paboThl B cdepe MpaBoBOro

peryaupoBaHus HHPOPMALHOHHBIX IPABOOTHOILICHHUI.
KitroueBble ciioBa: mmpeamer, cucreMa, 0Tpaciib, HHGOpPManOHHOE IIPaBo.

I IOCTaHOBKa npodaemsl. [Ipo-
JIOJDKUTENBHBIE JAUCKYCCHH OT-

HOCHUTEJILHO HBIHEIIHETO COCTOSHHS pa3-
BUTHUS OTPACIN HH(YOPMAIIMOHHOTO ITpaBa
VipauHbl 00yCIaBInBalOT 0OBEKTUBHYIO
HE0OXOMMOCTh Pa3pabOTKH HAYYHO 000-
CHOBAHHBIX IMO3UIMH OTHOCHTEIIBHO €ro
MecTa U POJIH B OTCUECTBCHHOH CHCTEME
npaBa. Hemocrarounass 000CHOBaHHOCTb
BO33PCHHUI HCCieIoBaresiell OTHOCUTEITb-
HO MecTa HH()OPMALMOHHOTO IIPaBa B CHU-
cTeMe TpaBa YKpauHbI BBI3bIBACT Y MHO-
I'MX YYEHBIX COMHEHHUsS OTHOCHTEIbHO
CYILIECTBOBAHUS MOCJIEIHEr0 KaK OTPACiIH
mpasa [1, c. 328-329]. B T0 xe BpeMs oT-
pacib MHYOPMALMOHHOTO IIpaBa SIBIISET-
Csl OHUM M3 ONPEICISIONINX MPAaBOBBIX
(byHIaMEHTOB pa3BUTHS HH()OPMAIUOH-
HOTrO 00ImIecTBa, AanbHelIee GopMHUPO-
BaHUE KOTOPOTO HEBO3MOXKHO 00ECIECUYUTh
B paMKaX aJMHHUCTPATHBHOTO MJIU IPaXK-
JTAHCKOTO TIpaBa, YYHUTHIBasl IOBBIIIC-
HHE YPOBHS KU3HH, TO €CTb JIOCYT, OBIT,
100anbHEI MH(GOPMAIIHOHHBI O0OMeEH,
3NEKTPOHHYIO TOPTOBIIIO, MOAEPHH3ALIHIO
IIPOU3BOJICTBEHHBIX IPOLIECCOB, CO3/1a-
HHE Bce Oosiee HOBBIX MH(OPMAIIMOHHO-
[POrPaMMHBIX ¥ alMapaTHBIX CPEACTB,

0e3 KOTOPBIX YK€ TPYIHO IPEICTaBUTDH
MoCJIeayIolIee CyIIeCTBOBAHWE M pas-
BUTHE YeJioBedecTBa. [loaTBepikieHneM
3TOTO SBJISIETCS CO3/1laHne MHUHUCTEpCTBA
MH()OPMALIMOHHON MOIUTHKN YKPaUHBI.

Leablo cTaTby SBISETCS UCCIIEIOBA-
HHE MIPOUCXOXK/ICHUS TOHATHH U CyKIie-
HHH, IPUCYIIUX COBPEMEHHOMY MEPHOJLY
pa3BUTHS OTpaciy HH(MOPMALHOHHOTO
npasa.

Cocrosinue WHGOPMAIIMOHHOTO 00-
ImecTBa CeromHs TpedyeT OT IPaBOBOI
CHCTEMBI JUHAMHYECKOTO Pa3BHUTHS, BBHI-
pabOTKH COOTBETCTBYIOIINX JTIOKTPHHAIb-
HBIX TTOJIOKEHUH ¥ KOMIUICKCHOM OpraHu-
3alMu MpaBoOBOro obecrieueHust uHdoOp-
MalMoHHOU cdepbl. DTUM mnpobdieMam
MOCBSIIIEHO MHOJKECTBO Hay4YHBIX TPYIOB,
KOTOpBIE PAaCKPBIBAIOT COAEPIKATEIbHbIC
BOIIPOCHI  [IPAaBOBOTO  PETYIMPOBAHHS
MH()OPMAIIMOHHBIX OTHOILICHUH, TaKHUX
uccnenosareneii, xak W.B. Apwuctosa,
O.A. Bbapanos, K.1. benskxos, N.JI. ba-
uuino, B.I. bpsokko, B.JI. T'aBnoBckwii,
M.B. Tymamox, PA. KamoxHsli,
B.A. Konsutos, b.A. Kopmuu, O.B. Koxa-
HoBckast, A.M. Mapymak, A.M. Hosuu-
kuii, B.I. Xaxanorckuii, B.C. Ilumba-
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ok, M.S. lsew, 1O.C. Illemuryyenko u
npyrue. OHaKO MHOTO TPABOBBIX aCTIeK-
TOB 3TOW IPOOJEMBI OCTAIOTCS HM3y4YEH-
HBIMH HE B IIOJHOH Mepe, KpoMe TOro,
MOSIBJICHHE HOBBIX MHCTHTYTOB U HOPM B
cucteMe HH(OPMAIMOHHOTO IpaBa Mpe-
JIONPEICIISICT BHEAPCHHE COBPEMEHHBIX
nH(}OPMAIMOHHO-KOMMYHHKAI[HOHHBIX
TEXHOJIOTHII B TOCYIapCTBEHHOE YIIPaB-
JICHHUE, 3[PaBOOXPAHCHHE, KYIBTYpY, 00-
pasoBaHme, HayKy U OW3HEC; pa3BUTHE Ha-
LUOHAJIFHON WH(OpMAaMOHHON WH)pa-
CTPYKTYPBI U €€ MHTErpalus B MUPOBYIO
UH(PACTPYKTYpy; 3alUTA IEPCOHATBHBIX
JIaHHBIX; o0ecriedeHre OTKPBITOCTH HH-
dopmanuM 0 JIGATENBHOCTH TOCyIap-
CTBEHHBIX OPTaHOB M OPraHOB MECTHOTO
CaMOYIIPABICHUs, PACIIUPEHUS JOCTyIa
K Hell; obecnieyenne HH(YOPMAIHOHHOM
0e30macHOCTH YKpanHbI.

N310:keHNe OCHOBHOIO MaTepuaia.
Jlnst Havyasa 00IIeTEOPETHUECKOTO UCCIIe-
JIOBaHUsI BOIpoca 00 oTpaciu uH(popma-
LIMOHHOTO TpaBa BAXHBIM SBIACTCS HE
TOJIBKO NMOMCK M3MEHEHUH B COLMAIIbHBIX
YCIIOBHSX TOTO WIIM MHOTO 3Tara Pa3BUTHS
IOPU/INYECKON HAayKH, HO M IIPEK/IE BCEro
u3MeHeHne cepbl IOPUANYSCKUX B3IIIS-
JIOB, MIPE/ICTABICHUI U MBILIJICHHS, B TOM
YHCIIe OTHOCHTENILHO MPOOJIEM pa3BUTHS
nHpopmannonHoro oobmecrtBa. Ilponc-
XOXKJICHHE OTpaciu HH(POPMAIHOHHOTO
mpaBa Lelecoo0pa3Ho paccMarpuBaTh ¢
pa3BuTHs 6a30BbIX MPUHIUIIOB HHOpPMAa-
[HOHHOTO O0IIEeCTBa: JICSITEIBHOCTh BCE-
MHPHO M3BECTHOH IIKOJbI KMOEPHETUKH;
paszpaborka B Hagaie 90-X IT. MpouuIoro
BEKa KOHILIEMIUM W Tporpammsl nHGOp-
MaTH3alMu; CO3/IaHHE PAa3HOOOPA3HBIX
UH(POPMALMOHHO-KOMMYHHKAIIHOHHBIX
TEXHOJIOTUI M  0OIIEerocyaapCTBEHHBIX
9NIEKTPOHHBIX  MH()OPMALMOHHO-aHAIIHU-
THYECKHUX CHCTEM Pa3HOr0 YPOBHS U Ha-
3HadeHus [2]. Taxxke Oonblioe 3HAYCHUE
B (GOpMHpOBaHMH OTpaciu HH(OpMa-
[HOHHOI'O IpaBa MMECIOT T'YMaHHTapHbIC
(punmocodust, ¢unocopus mpasa, conu-
OJIOTHsI, KOTHUTOJIOTHUS, TPAKCEONOTUs U
TaK Jajiee) U HPUPOJIOBEIUYECKHE HAYKH
(TexHudeckas u Ouonorudeckas HHOOP-
MaTuKa), Ha TPaHU KOTOPBIX (opmupy-
I0TCS HOBbIC HAy4YHbIC JUCHUIUIMHBI M
MOCPEJICTBOM  KOTOPBIX ~ aJalTHPYIOTCS
UX METOJOJIOTMH K KOHKpPETHOH cde-
pe OOIIEeCTBEHHBIX OTHONIICHWUH OTHO-
CUTENBHO WH()OPMAMOHHOTO pecypca
[3, c. 111]. Kpome Tor0, HENB3sT HEMOOIIE-
HHBaTh OIPOMHOC BJIMSIHUE KOHCTHUTYIH-
OHHOTO, I'PaXKIAHCKOTO, a OCOOCHHO a-

MHHHCTPAaTUBHOTO IIpaBa Ha COJEpiKaHHE
HOPM HH(OPMAIMOHHOTO ITPaBa.

Crenyer Tarke cka3aTb, 4YTO B OCHO-
Be TeHe3nca MH(OPMAIMOHHOTO IIpaBa
JICKUT TIpaBO YesloBeka Ha HH(pOpMa-
ruto. Crares 34 Konctutrynun YKpauHsl
3adukcupoBalia IpaBo KaxJ0ro cBoOOI-
HO cO0MpaTh, XpPaHHUTh, UCIOJIB30BATh U
PacIpoCTpaHsATh HMH(POPMALHIO YCTHO,
B MHCbMCHHOM BHJC WJIH APYT'HM CIIO-
cobom Ha cBoit BbIOOp [4]. DTO mMpaBo
KOPPECIIOHJUPYET ~ COOTBETCTBYIOILYIO
00s13aHHOCTh TOCYAApCTBa, KOTOpas 3a-
KperuieHa B cT. 7 3akoHa Ykpausbl «O0
uH(OpMALMKM»: TOCYIAPCTBO TapaHTUPY-
eT BceM cyObekraM HH(DOPMAIOHHBIX
OTHOIICHUH paBHBIC IMpaBa M BO3MOXK-
HOCTH JOCTyna K HMH(pOpMAlUK; HHUKTO
HE MOXXET OIpaHMYMBATh MPABO JIMLA B
BbIOOpE (DOPM M MCTOYHUKOB MOTYUCHHS
UH(MOPMALUH, 32 HCKIIOUYCHUEM CIIyda-
€B, IIPEIYCMOTPEHHBIX 3aKOHOM [5]. OTa
HOpMa IyOJMYHOTO IpaBa HaIlIa CBOE
pa3BUTHE BO MHOT'MX HOPMATHBHBIX aK-
Tax B 4acTHOCTH ['pakJJaHCKOM KojieKce
VYkpauns! [6], a umeHHO B ero cT. 302,
a Takke B cT. 117, xoTopas Ha3bIBaeT
HHPOPMALIUIO OOBEKTOM TPAXKTAHCKUX
npas. B 3akone Ykpaunsl «O noctyme
K mybonuuHOi mHbopmaum» [7] oTHO-
CUTEJIBHO O0CCHEYCHUS] MPO3PAYHOCTH
U OTKPBITOCTH CYOBEKTOB BIIACTHBIX
MOJIHOMOYHI M CO3JaHUS MEXaHW3MOB
peann3anuy Ipasa Kaxaoro Ha JOCTYII K
nyoauYHOW MH(OPMAIMK 3aKPEILIeTCs
00s13aHHOCTh pacmopsauTeneii uHpop-
Maluy IPeAOoCTaBIATh U 00HAPOI0BATh
uH(OpPMAINIO, BO3MOXKHOCTH OCYIIECT-
BJIICHHS TapiIaMEHTCKOro, OOILIeCTBEH-
HOTO U TOCYIAapCTBEHHOTIO KOHTPOJS 32
coOJIoZIGHNeM MpaB Ha JOCTYH K IIy-
Oau4HOM MH(OpMALUK, HACTYIUICHHE
IOPUANYCCKOH OTBETCTBEHHOCTH 3a Ha-
pyllIeHHe 3aKOHOAATEIbCTBA O JOCTYyIE
K nyonuunoit mHpopmanuu. B 3akone
VYikpaunsl «O6 OCHOBHBIX NPHUHIUINAX
pa3BuTHs MHGOPMALHOHHOIO O0IIeCTBa
B Ykpanue Ha 2007-2015 rr.» [8] roso-
puTCs 0 3alMTe HHPOPMALMOHHBIX IIPaB
TpaXJaH, IMpPeXJIe BCEro JOCTYIMHOCTH
UHPOpPMALIUY, 3AIMUTHl UHPOPMALUHU O
nuie, obecrieueHHr HHOOPMAIIMOHHON
Oe3omacHoCTH U ToMy mogobHoe. OTMme-
YEHHOE IOJI0XKEHHE IPOHCXOOUT U3 CT.
17 Konctutymun YkpanHsl, riae obecre-
yeHne MH()OPMAIMOHHON 0e30MacHOCTH
Ha3BaHO OJHOHM M3 BakHEHIMX (yHK-
LU TOCyIapcTBa 1 JIJIOM BCEro Hapozaa
YKpauHsl.
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3adukcupoBaHHoe B CT. 5 3akoHa
VYipaunsl «O06 nHpOpMaLUM» NPaBo Kax-
JIOro Ha MHGOPMAIHIO JETAU3UPYETCs B
IOJIOKEHHE MHOTUX HOPMAaTHBHBIX aKTOB.
Harpumep, nonoxxenue, 4to HHGOpMALHs
O BIIMSHUM TOBapa Ha XXHU3Hb U 370POBHE
YeJI0BEeKa HE MOJKET OBITh OTHECEHA K MH-
(dopmanuK ¢ OrpaHHYCHHBIM JIOCTYIIOM,
KOHKPETHU3UPYETCsI HE TOJIBKO B HOPMAax
I'pasknanckoro kopexca Ykpaussl (c1. 700
«IIpenocraBnenne mokymareno HHPOP-
MalUKu O TOBape»), HO U 3aKoHe YKpau-
Hbl «O 3amuTe npaB norpedutenein» [9]:
«ITorpeburens UMeeT MpaBo Ha MoOyye-
HUE HEOOXOIMMOM, JOCTYIHOH, JOCTO-
BEpHOI U CBOEBpEMEHHOU HH(pOpMALUU
0 TPONYKIMH, KOTOpas oOecreynBaer
BO3MOKHOCTh €€ CO3HATeILHOTO U KOMIIe-
TEHTHOTO BEIOOpay. C LeNbIo peanu3annn
npaBa TpakJaH Ha MHpOpMAImio o 0e3-
OTIACHOCTH M Ka9eCTBE MUIIEBBIX IPOTYK-
ToB 3akoH YkpaumHbl «O 0Oe3omacHOCTH
W KayecTBE IHUIIEBBIX TPOAyKToB» [10]
yCTaHaBIMBAeT TPeOOBAHMS K MapKHPOB-
K€ MUIIEBBIX MPOAYKTOB. Takum oOpazom,
COYeTaHWEe HOPM ITyOJIMYHOTO U YAaCTHOTO
IpaBa KakK MpOosBICHUE eANHCTBA NpaBa 1
€ro JieJIeHUs Ha OTPACIHM OTYETIMBO OTO-
OpakaeTcss B MH(POPMAIIMOHHOM TMpaBe,
SIBISICTCS HEOOXOIMMOCTBIO €ro Cylie-
CTBOBAHUSI.

WHpopMalmoHHOE MPaBO KakK KOM-
MJIeKCHasl OTPacib IMpaBa OOBEIMHSET
HOPMEI psijia oTpacieil mpasa, B3anMoC-
BSI3aHO C JAPYTUMH OTpaciisIMH MpaBa
U MOXET pPeajH30BbIBATHCS TOJIBKO BO
B3aUMoOJecTBUM ¢ HUMM. Hampumep,
nopsanok ¢GopmupoBanus Hanunonanb-
HOro apxuBHOro (oHma YKpauHbl SB-
JsieTcs NPEAMETOM IPaBOBOTO pPEryiiu-
poBaHUS Kak WH(GOPMALMOHHOTO, TaK U
aJIMUHUCTPATUBHOTO TpaBa. Bompocs
peaiM3anyu IpaBa COOCTBCHHOCTH Ha
TOKYMEHTHl HammoHampHOTO — apXuB-
HOTO (hoHIa YKpawHBI BXOAAT B chepy
WH(OPMAIIMOHHOTO,  XO3SHCTBEHHOTO
W TpaxaaHcKoro mpasa. [IpaBoBoe pe-
I'YJIUpOBaHME MHCTHTYTa IIpaBa Co0-
CTBEHHOCTH Ha MH(OPMALIUIO 3aHUMAET
OJIMHAaKOBO BECOMOE MECTO B CHUCTEME
KaK IPpa)JIaHCKOTO IIpaBa, TaK 1 HHPOp-
MaruoHHOro. To e MOXHO cKa3aTb O
roCy/lapcTBEHHOM yIpaBlieHHH B cdepe
TeJIeKOMMYHHKAINH, 3aKJIIOY€HUH JOT0-
BOpa MEX/y OIIepaTopoM, IpoBaiepoM
TEJIeKOMMYHHKalMiH W ToTpebuTrenem
TEJIeKOMMYHHKAIIMOHHBIX  yciyT. OTt-
BETCTBEHHOCTh 3a IIPaBOHApYIICHUE B
nH(pOpPMaMOHHON cdepe COmepKHUTCS
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B aJIMUHUCTPATHBHOM M YTOJIOBHOM 3a-
KOHOJIaTEeJIbCTBE.

Iloka B VYkpamne He pa3zpaboraHa
KOHLICIILUS TEOPETHYECKUX OCHOB pas-
BUTHUSI OTAEIBHBIX OTpacieil mpasa. s
BBIJICJICHHSI OTpacid IpaBa B CHCTEME
1paBa 3a OCHOBY OepyT ABa KPHUTEpHSL:
nmpeaMeT (MaTepUaNbHBIN KPUTEpH) M
MeToq (IOpUIMYECKU KPUTEpHil) IpaBo-
ro perymupoBanus [11, c. 239]. B undop-
MAIMOHHOM TPaBe UMITCPATHBHBIN METOJ
UCIIONb3yeTCs Ul 3aKPEIUICHUS COOT-
BETCTBYIOLIMX 00S3aHHOCTEH CyOBEKTOB
BJIACTHBIX MOJIHOMOYHH, 0O0s3aHHOCTEH
pacnopsiauTeneil  MHGOpMALMK  Ipeo-
CTaBISATh U 0OHAPOAOBATH HH(POPMALIHUIO,
JUISL OTIPE/ICNICHUs] TIOps/IKA pean3aluu
npaBa Ha JOCTYN K HMH(pOpMaIuu, ype-
TYITUPOBAaHUS JEATENIFHOCTH B cdepe
TEJIEKOMMYHHUKAIMN U Tak janee. Hopmbt
WHPOPMAIIMOHHOTO TIPaBa MOTYT HMETh
TaKKe AUCTIO3UTHBHBII Xapakrep (Harpu-
Mep, JOroBOp O MpeaocTaBleHuH nH}op-
MAalMOHHBIX YCIIYT, O CO3/IaHUHU U PACIIPO-
CTPaHEHMH PEKJIaMbl U TOMY 110100HOE).

ABTOp NMOAJEPKUBAET TOUYKY 3PCHUS,
YTO  TPAAULMOHHOTO  HCIOJb30BAHMS
IpeMeTa 1 METO/Ia TPaBOBOTO PETYIHPO-
BaHMUS KaK KPUTEPHUEB JUIS pa3rpaHHYCHUS
CTPYKTYpBI IIpaBa Ha OTPACIH U OIpesie-
JICHHSI JOCTAaTOYHOCTH OTHECEHUS MPaBO-
BOTO MaccuBa K c)OpMUPOBAHHOH OTpac-
U TIpaBa HEIOCTATOYHO. DTOT KPUTEPHI,
KOTOPBIA XOpomIo cpabareiBaeT B cdepe
IPaKIaHCKOTO U YTOJIOBHOTO IIpaBa, He
MOXXET MCKYCCTBEHHO MPUMEHSATBHCS IPH
XapaKTepUCTHKE BCEX OTpacieil Ipasa.
Oco0eHHO 3TO KacaeTcsi HOBBIX OTpac-
Jeld mpaBa: SIEPHOTO, 3KOJIOIMYECKOro,
nH(OPMALIMOHHOTO U JAPYTHX, IJE Yy4eT
UX TPABOBBIX PEKUMOB UMEET OCOOCHHO
6onbimoe 3xHagenue [12; 13, c. 260-261].
Jlns ompeneneHust OTpaciau mpasa Clemy-
€T TAKXKE YUUTHIBATb TPETHH KPUTEPUH —
TIPUHIAITBI
YHHUBEPCAIBHBIMI U OMIPENENSIOT 0CO-
OeHHOCTH (POPMHUPOBAHHS, PA3BUTHI H
(YHKIMOHMPOBAHMS IIPaBa, a TAKXKe CO-
Jiep)KaHue U 0COOCHHOCTH IPaBOBOTO pe-
T'YAMPOBAHMSI.

[punHiunel npaBa  Ki1accupuUUpy-
I0T Ha IMOJUTHYECKHUE, MICO0JOTHYECKHUe,
MOpaJIbHO-3THYECKHUE, PEIMTHO3HBIE,
COLMANbHBIC, SKOHOMHYECKHE M IOpU-
Iudeckue. B 3aBucMMOCTH OT MX ponu B
(bopMHpOBaHHHK TpaBa MPHHIMIBI MpaBa
pas3fensoTcs Ha OOLIenpaBoOBble U IIpa-
BOBbIEC, MEXOTpACJIEBbIE M OTpPACICBBIC.
Jaxxe cperu oOIIenpaBoOBBIX U IPaBOBBIX

IpaBa, KOTOPBLIC SBIISAIOTCA

MIPUHIMIIOB NPHHIMI J€JIEHHs [IpaBa Ha
IMyOJIMYHOE M 4YacTHOE IPaBO SBISETCA
MEPBBIM CBUAETEILCTBOM TOTO, UYTO B OC-
HOBE JIEJICHUS IIPpaBa Ha OTPACciH U MOJ0-
Tpaciay JOJKHBI JIeXKaTh HE TOJIBKO MpPes-
MET U METOJ IPaBOBOTO PETYIHPOBAHUS,
HO W NpUHIHMIE! IpaBa. Ecim mexorpac-
JIeBBIC TIPUHIAIGI TIpaBa MPOSBISIIOTCS B
HECKOJIBKMX OTpacisix IpaBa, TO OTpac-
JIEBBIE SIBIISIOTCSI CBOWCTBEHHBIMH JIJISI
KOHKpETHOH oTpaciu npasa. Hanpumep,
CHENNaIbHBIME MPUHIMIAMH JUIs OTpac-
11 MHGOPMALMOHHOIO IIpaBa SIBIISIOTCS
OTKPBITOCTb, JOCTYITHOCTh HH(OpMAINH,
cBoOoza oOMmena uH(popmalmel, cBoOo-
Jla BBIPAXKCHMS B3MVISI0B U YOCXKICHHH,
MIPO3PAauYHOCTh M OTKPHITOCTH JIEATEINb-
HOCTH CyOBEKTOB BJIACTHBIX ITOJTHOMOYHI
n apyrue. Kpome Toro, mpaBo HE orpa-
HUYMBAETCSl JIUIIb 3aKOHOIATEIECTBOM
Kak OfHOW u3 ero ¢opm, a BKIIOUAeT U
JIpyTUe COLUANIBHBIE PETYIISTOPEL, B 4aCT-
HOCTH HOPMBI MOpAJIM, TPaIUIUH, OOBI-
Yau U TOMY IT10J0OHOE, KOTOPbIE JIETUTH-
MHPOBaHbl OOLIECTBOM M OOYCIIOBIICHBI
HUCTOPUYECKU JOCTUTHYTBIM KYJIBTYpPHBIM
ypoBHeM oOriecTBa. Bce 3Tu anemeHTsI
IpaBa OObEAMHSIOTCS KayeCTBOM, KOTO-
poe oTBeYaeT ujee npasa, 0TOOpaKEHHO
B Koncrutynun Ykpaunsi [14].

Ha coBpemeHHOM »5Tane wuH(OpMa-
[MOHHOE 3aKOHOAATENLCTBO  YKpPAWHBI
MIPOJIOJDKAET pa3BUBATHCA C yYETOM Ta-
KHX OOIIMX TNPHHIUIIOB, OIPEIEeICHHBIX
B Koucrutymmm Vkpauwsbl: cBOOOIBI
CO3JaHusl, TIOMYYEHUs,, HCIOJIb30BAHUSI
U pacrpocTpaHeHus MHPOpMaLuu; 00b-
€KTHUBHOCTH, JIOCTOBEPHOCTH, IIOJHOTHI
U TOYHOCTH MH(OpMANUU; 00s3aTeIbHO-
cT nyOnuKanuu MHGOpPMAaIMU, KOTOpas
HMeeT BaXXHOE OOIIECTBEHHOE 3HAYCHUE;
MHHHMHU3ALUH HEraTUBHOTO HH(OpMAIH-
OHHOTO BIMSHHSA W HETAaTUBHBIX MOCIENI-
cTBuil QyHKIMOHMPOBaHHS HH(OPMAIH-
OHHO KOMMYHHKAIIHOHHBIX TEXHOJIOTHH;
HEJIONYIIeHNST HE3aKOHHOTO PacrpocTpa-
HEHWsI, UCTIOIH30BaHMS U HapyIICHHS Iie-
JIOCTHOCTH MH(OPMALUK; TapMOHU3ALNT
MH()OPMALIMOHHOTO 3aKOHOJATEIbCTBA U
BCell CHCTEMBI OTEUECTBEHHOIO 3aKOHO-
JIaTeNbCTBA.

Takum 00pa3om, HpeaAMET, METOA W
MPUHIMIBEI TIpaBa OMNPENENAIT MyTH M
0COOCHHOCTH  (OPMHUPOBAHHS  OTPACIH
3aKOHOAATEIbCTBA, PE3YNbTaTOM pa3BU-
THS KOTOPOTO SBJISIETCS, KaK IPaBHIIO,
cO3[aHne OTpacyy mpasa. B To ke Bpemst
CYIIECTBYIOIINE IIOIXOABI K OIpesere-
HUIO TEOPETUYECKUX OCHOB MH(]OpMAIH-
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OHHOTO IIpaBa SIBJIAIOTCS HUYEM JIPYIUM,
KaK pa3HbIMH HaNpaBIECHUAMH KOHKPETH-
3allMU COJCPXKAHUS HOCIETHEro M Ipo-
SIBISIFOT 00O0OILEHHYTO (M €JHHCTBEHHYIO)
CYIIHOCTh MH(OPMAI[MOHHOTO  TIpaBa.
Pa3nooOpasHbie GopmynupoBku uHOOp-
MalMOHHOTO IpaBa oiaroaps ero 00beK-
THUBHBIM CBOMCTBaM BBIPQKAIOT B LIEJIOM
MPUPOJLY, COACPKAHUE U CEHU(DUKY HH-
(hOpMALHOHHOTO MpaBa, 3aKPEILISIOT T10-
HHUMaHHe MH(POPMAIMOHHOTO IpaBa Kak
OTZIENILHOW OTpacili, OTIMYaroieics oT
npyrux orpacieidl. O6o3HaueHHbIE 00b-
€KTHBHbIE CBOICTBA U OCHOBBI HH(OPMa-
LIMOHHOI'O TIpaBa OTACISIOT Ie(GUHMIHIO
«MH(GOPMAIIMOHHOE TIPAaBO» OT HOHATHSA
«MHOPMAIIMOHHOE 3aKOHOAATEIBCTBOY,
TO €CTh HE 3aBUCST OT BOJIM 3aKOHOJATE-
JIsI, @ UICTOPUYECKH U JIOTHYHO €My IIpeli-
LICCTBYIOT.

HyXHO TakKe OTMETHTb, YTO 3aKOH
(TO, 9TO yCTaHABIMBACTCSI KaK «IIPABO»)
MOXXET KaK OTBEYarh, TaK M MPOTHBOPE-
YUTbH TPaBY, ObITH (POPMOI HOPMATUBHOMN
KOHKPETH3allMM OTJEIbHBIX €ro IoJjo-
skeHHH. CBHIETENIbCTBOM 3TOTO SIBIISIOT-
csl pa3HbIe TOJKOBAHUS B FOPHAMYECKON
JUTEpaType U B HOPMAaTHBHO-TIPABOBBIX
akrax aeduHunun «uHGopMaIms». 3ana-
Ya YYCHBIX M 3aKIJIFOYAeTCs B TOM, YTOOBI
TOJILKO TIPaBy MpPEIOCTABISIACH 3aKOH-
Has CHJIa, a 3aKOH OBbLT BCETJa U TOJBKO
[IPaBOBBIM.

HeB3upasi Ha NPUHATHE MHOTOYHC-
JICHHBIX HOPMATHBHO-TIPABOBBIX aKTOB,
3aKpeIUICHHbIC B HUX MOJIOKEHUS UMEIOT
HU3KYI0O 3((EKTHBHOCTb, CBHUJIETEIIb-
CTBOM YEro SBJISIOTCS yrpo3bl nH(GopMa-
LIMOHHOM 0€30M1aCHOCTH, MaHUITYJIUPOBa-
HHE CO3HAHHUEM JIIOJCH, HapyIICHHE TIPaB
rpaxJaH B WHPOpPMAIMOHHOU cdepe.
Cutyaluio yxyaiaer H3JaHHe MHOTO-
YHCJICHHBIX aKTOB, (DOPMHUPYIOLIHUX CO-
BOKYIHOCTh Pa3HOIUIAHOBBIX 3aJaHHH B
cTparerndeckux cdepax pedopmupona-
HHSI, KOTOPBIC HMEIOT pa3HOE 3HAUCHUE U
4acTo HE MOJAKPEIUICHbl HH OpraHu3allu-
OHHO, HM pecypcamMH. AKTyaJbHON BHU-
JIATCSL MOJICPHM3AIMS TOCYAApPCTBEHHBIX
OpPraHoB B HAIPaBJICHUH OOOOIICHUS U
oObenuHeHNsT MHOOPMAIMOHHBIX — pe-
CYPCOB B €IMHCTBEHHYIO COBOKYIHOCTb
CTpaTern4eCcKUX MPHOPHTETHBIX HAIpaB-
JIEHUH, 0OecIeYeHus: YETKOH CUCTEMBI
rOCY/IapCTBEHHOTO yIpaBlIeHUs. BaxHyo
pOJIb B PEryJIMpOBaHUH TaKUX MH(OpMa-
[HOHHBIX MPOLIECCOB MPH3BAHO CHITPATh
[paBo, KOTOPOE JaCT BOSMOKHOCTh BIIH-
ATh Ha XOJ Ha3BaHHBIX MPOIECCOB HEIO-



CpE€ACTBEHHO,

nojepxkuBas  Haubosee
aKTyalbHble M IienecooOpasHble oOle-
CTBEHHBIC OTHOILICHUS.

B cBolo ouepens pasBUTHE yKpauH-

CKOW TpaBOBOM CHCTEMBI, NpPU3HAHUE
NPUOPUTETA TIPaB M CBOOOJ YeNoBeKa M
rpakJIaHuHa B MH(OPMAIOHHON cdepe,
aKTHBHOE CTAHOBJICHHE, BKIIIOUYCHHE B
m106aapHOe MHPOBOE MH()OPMALTMOHHOE
MPOCTPAHCTBO HALMOHAJBHOH HH Op-
MAalMOHHON CQepbl HYXIAIOTCI B HC-
CJIC/IOBAaHUSX OTHOCHTEIBHO IOHUMAaHHs
[PaBOBBIX TOHATHH M MHCTUTYTOB, CBS-
3aHHBIX C Pa3BUTHEM HH(OPMAIMOHHO-
ro obmecTBa B YkpauHe. B meHTpe xe
[PaBOBOI'O PETYIMPOBAHUS OKA3bIBAIOTCS
JKM3HEHHO Ba)KHbIE MHTEPECHl YKPAaWHBI
B uHpopMaumoHHOW cdepe, peanbHbIe
U TOTCHUHUAJbHBIC YIpo3bl HH(OpMALH-
OHHOW 0e30mMacHOCTH YKpaWHbI, MpH-
OpHUTETHl TOCYAapPCTBEHHOW IMOJUTHKU B
ctepe nHPOpPMATMOHHON OE30MaCHOCTH,
MPUHIAITBL MEXKIYHAPOTHOTO COTPYAHH-
yecTBa B cdepe MH(POPMAIOHHOH Oe3-
OIIACHOCTH, OTBETCTBEHHOCTH 3a IPaBO-
HapyleHue B MHOpMaloHHOH cdepe u
Tax Jlasee.

BriBoabl. PasBurue 3akoHOzmaTensb-
CTBa BBICTyMmaeT crocoboM u (Hhopmoit
pa3BuTHsi npaBa. CTaHOBICHHE OTPACIH
3aKOHOJIATEIbCTBA SBJISCTCS OIHUM U3
BO)KHEHIINX yCIOBHUH (hOPMHUPOBAHUS OT-
pacnu uedpopMannoHHOro npasa. MHdop-
MAalMOHHOE MPaBO KaK KOMILUICKCHAs OT-
paciib BKJIFOYaET HOPMBI Pa3HbBIX OTpacieit
IpaBa, KOTOPbIE PErYIUPYIOT OTHOLICHHS
OTHOCHTEJIbHO OOpalieHus nudopmann,
UCIIONB30BAaHUST MH(OPMALMOHHBIX pe-
CYpCcOB U (yHKIIMOHHPOBAHUS MHPOPMA-
LUOHHOM UHPPACTPYKTYPBI, OTOOPAKAIOT
MH()OPMALIMOHHYIO MOJUTUKY TOCyaap-
cTBa. DJTa KOMIUIEKCHAsh OTPAacilb IpaBa
00BEIMHSCT MPABOBBIC HOPMBI, KOTOPbIC
PETYAUPYIOT Pa3HOOOPA3HBIC OTHOIICHUS
B MH(OPMAIIMOHHOH cdepe, peannsyercs
B TECHO#1 B3aUMOCBSI3H C JIPyTHMH OTpac-
JISIMH TTpaBa.

BormutonieHre B JKM3Hb KOMIUIEKCHO-
r0, BCECTOPOHHETO I0JX0/1a K IIPABOBOMY
PEryaMpoBaHHI0 HH(OPMALMOHHBIX OT-
HOIICHUI Mpe1ycMaTpUBaeT MaKCHMallb-
HOE UCIIOJIb30BAaHNE JOKTPUHBI HH(OpMa-
LIMOHHOT'O TIpaBa, 4YTo, C OAHON CTOPOHBI,
obecrieynT Hay4Hyl0 OOOCHOBaHHOCTB
CYILIECTBOBAHHUS OTpAciy WH(OPMAIHOH-
HOTO TIpaBa, a ¢ Apyroi — 3pPpeKTHBHOCTH
JICUCTBUSI HOPM HH(OPMALMOHHOTO ITpa-
Ba, YTO SIBJSICTCS €0 Ba)KHEHIINM yCJIO-
BrueM. OTMEUeHHBIE 0OIIETEOPETHUECKUE

OCHOBBI JIOJDKHBI CIIY)KUTb IPEXKIE BCEro
Hay4YHOH OCHOBOMH JEATENBHOCTH CyOBheK-
TOB MH()OPMALMOHHOTO IIpaBa, KOTOPbIE
3aHMMAIOTCSI HOPMOTBOPYECKOM, B TOM
YHCIIE  3aKOHOAATENBHOM,  JesATeNbHO-
CTBIO.
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OCOBEHHOCTHU JOCYAEBHOI'O PACCJUIEAOBAHUA
B OTHOIIEHUU HECOBEPIIEHHOJIETHEI'O IIOJJO3PEBAEMOI'O
B COOTBETCTBHHU C YI'OJIOBHBIM ITPOLHECCYAJIbBHBIM
3AKOHOIATEJIBCTBOM YKPANHBI

Cranucaas [TUEB,
COHUCKATeIh

XapLKOBCKOFO HallMOHAJIbHOI'O YHUBEPCUTETA BHYTPEHHUX JCJI

Summary

The features of the pre-trial investigation in respect of a juvenile suspect in accordance with the laws of Ukraine are determined
in this article. The following main features of criminal proceedings are distinguished and characterized: professional competence of
people who engaged in production for the juvenile; the subject of the proof in criminal proceedings against juveniles; remedial order

of the pre-trial investigation.

Key words: Criminal Procedural Code of Ukraine, criminal proceedings, pre-trial investigation, juvenile suspect, subject of proof.

AHHOTAUUS

B cratse OIMPEACIICHBI 0COOEHHOCTH Z[OCyZ[e6HOFO pacciaeaoBaHusA B OTHOMICHUU HCCOBEPIICHHOJICTHETO ITOI03PEBAEMOT0O B CO-
OTBETCTBHHU C 3aKOHOAATCIILCTBOM YKpaI/IHbI. BblﬂeHeHbI " 0XapakTepru30BaHbl TAKKUE OCHOBHBIC 0COOCHHOCTH YTOJIOBHOI'O ITPOU3-
BOJICTBA: HpO(l)eCCI/IOHaJ'ILHaH KOMIICTCHI M JINL, OCYIICCTBIIAOIINX ITPOU3BOACTBO 110 [I€JIaM B OTHOLICHUUN HECOBCPIICHHOJICTHHUX,
MPpECAMET NJOKA3BIBAHUA 110 YTOJIOBHOMY IMTPOU3BOJACTBY B OTHOIMICHWU HECOBEPIICHHOJICTHUX npoueccyam,m,lﬁ TIOPAIOK IMPOBECACHUA

JIOCY/IeOHOTO pacciea0BaHusl.

KuoueBbie cioBa: YroJIOBHBIN npoueccyaanm"I KOIEKC praI/IHH, YTrOJIOBHOC IIPOU3BOACTBO, ,I[OCYZ[66H06 pacciuenoBanue,
HeCOBepmeHHOHeTHHﬁ HO,IIOSpCB&CMBIﬁ, peaAMET JOKa3bIBaHUS.

HOCTaHOBKa npodiaemsl. Ilo
pe3yapTaraM HCCIICIOBaHHN B
COOTBETCTBUHU C 1. 1.4 MUHUMAIbHBIX
cTaHgapTHRIX mpaBui  OpraHus3anuu
OObenuHeHHBIX Hammii, kacaroiuxcs
OTIPABICHHS TIPABOCY/IHSI B OTHOIICHUH
HecoBepiieHHONETHHX  («ITeKuHCKHE
npaBWiIay, NMPHUHITBIE pe3ononnei [e-
HepanbHOi Accambiien OOH Ne 40/33
ot 10.12.1985 r.), mpaBocyaue B OTHO-
LICHUH HECOBEPIIEHHOJIETHUX HOKHO
OBITH COCTaBHOW YaCThIO IMpoliecca Ha-
HHAOHAIBHOTO PA3BUTHSI KAXKIOU CTPAHbI
B paMKaX BCECTOPOHHErO 00eCIeYCHIUs
COIMAIBHON CIPaBEJIMBOCTHU JJIsT BCEX
HECOBEPIICHHOJETHUX,  OIHOBPEMEH-
HO COAEHCTBYSI TAKUM 00OpPa3oM 3amuTe
MOJIOACKH W TOIJCPKAHUIO MHUPHOTO
nopsinka B obmecTtBe. Bompocsl yro-
JIOBHOTO TPOW3BOJICTBA B OTHOLICHUH
HECOBEPIIEHHOJETHUX  IPEICTAaBISIOT
0co0yl0 3HAYMMOCTB, IOCKOJBKY, BO-
MEPBBIX, BO BPEMsI €ro OCYIIECTBICHHS
mpaBa ¥ CBOOOJBI JMYHOCTH 3aTparu-
BalOTCs Hanboliee OCTPO, a BO-BTOPBIX,
OT Ka4eCTBa MPOBEICHHOTO A0CYAeOHO-
ro paccieloBaHus BO MHOTOM 3aBHCHT
JMOCTMIKEHUE BCEX IeJIe YTrOJIOBHOTO
CY/IOTIPOU3BOJICTBA B 3TOH KaTETOpHH
nen. JlesTeasHOCTh JOKHOCTHBIX JIUI]
OTHOCHUTEIHHO YTOJIOBHOTO IPOM3BOI-
CTBa B OTHOLICHUYM HECOBEPIIEHHOJIET-
HUX JIOJDKHA OCYIIECTBIISITHCS TaKUM
o0pa3om, 4YTOOBI, C OIHOW CTOPOHBI,

pemaTh 3ajadd NpeaylpexaeHus co-
BEpLUEHUS MOAPOCTKAMU IPECTYIICHUH
U COEMCTBOBATh UX MCIPABICHUIO, & C
JIPYroi — HaJIe)KHO 0OecIednBaTh rpasa
U 3aKOHHBIE MHTEPECHI ITOU KaTeTOPHH
nui. OcoOEHHOCTH HHTEIIEKTYaJIbHOTO
U (QU3NOIOTUICCKOTO Pa3BUTHSI HECO-
BEPIICHHOJNICTHUX, CBSI3aHHBIE C HENO-
CTAaTKOM KHU3HEHHOTO OIBITA W 3HAHUH,
HecpOpMHUpOBABIICHCS CHUCTEMOW IICH-
HOCTel, yOexaeHni, B3IIII0B U yCTa-
HOBOK, a TaKXXe UX CHeln(uIecKoe mnpa-
BOBOE ITOJIOKEHNE B O0OIIECTBE TUKTYIOT
HEO0OXOMMOCTh CIIeIIMAILHOM IIpaBo-
BOH periaMeHTalny 00pameHus: ¢ HUMHI
Ha BCEX CTaJAMIX YTOJOBHOTO Mpolecca.

Cocrosinne wuccuaenoBanusi. Ciie-
JIyeT OTMETHUTbh, YTO MPOOIEMa ydacTHs
HECOBEPILEHHOJIETHETO B YTOJOBHOM
CyIOTIPOU3BOJICTBE BceTAa Oblia ax-
TyaJbHOHM, TI03TOMY HCCIENIOBalach B
HayqHOH JHTepaType HEOIHOKPATHO.
Bompocsl  mporeccyanbHOTO IOpsIKa
JT0Cy/1Ie0HOTO paccieloBaHus B OTHOIIIE-
HHUM HECOBEPLICHHOJETHEr0 I0A03pe-
BAEMOr0 HCCIIE0BaIM TAKUE YUECHBIE,
kak M.M. Tepuer, I1.1. JlroOnuHCcKuil,
A.M. Pyb6amesa, W.S. DoitHUIKHE.
B coBerckuii mepuon  pazIUyHBIM
MPaBOBOTO  pEryaupoBa-
HUsL 9TOW (OPMBI CYIOMPOU3BOACTBA
OBITM TOCBANICHBI (yHIaAMEHTAIbHbBIE
tpyasl H.U. I'ykoBckoil, A.Il. I'ycbko-
Bo#i, A.W. Jlonrosoii, B.B. JleoHeHko,

aCIICKTaM

E.b. MenpaukoBoi, I"M. MHuHBKOBCKO-
ro, B.Sl. Peibansckoro, B.M. CaBurko-
ro, [.Il. Capxucsanu, M.C. CtporoBuya,
B.B. IllumaHOBCKOTO M JApPYyTHX MNPO-
neccyanuctoB. OHAKO B COBPEMEHHBIX
YCIIOBHSIX JaJIbHEHIIEro pa3BUTHS Yro-
JIOBHOTO MPOIECCYalbHOTO 3aKOHOA-
TEIBCTBA B CBSA3M ¢ mpuHATHEM B 2012 1.
VYTo0BHOTO TPOIECCYaTbHOTO KOMEK-
ca Ykpaunsl (nanee — YIIK VYkpaunsr)
BOIIPOCHI YTOJIOBHOTO MPOW3BOACTBA B
OTHOIICHWN HECOBEPUICHHOJETHUX EIIe
HE MCCIIEJI0BAIINCH.

Heablo crarbu sBISETCH OIpe-
JiesieHue  ocoOeHHocTell  nocyneOHoro
paccieloBaHusl B OTHOLIEHUU HECOBEp-
[IEHHOJIETHETO 0A03PEBAEMOr0 B COOT-
BETCTBHM C JCHCTBYIOUIMM YTOJOBHO-
MIPOLECCYyalbHBIM  3aKOHOJATEIbCTBOM
YKkpauHsl.

U3znoxkeHue OCHOBHOrO MaTepu-
ajga. Hopmsl VYromoBHoro mnponeccy-
aJBHOTO KoJIeKca YKpauHbl (TiaBa 38
«YTOJIOBHOE TIPOM3BOJICTBO B OTHOIIE-
HUM HECOBEPIICHHOJICTHUX)»
JKEHHUs, 3aKpEIUICHHbIE B JPyrux cra-
ThX) OCHOBaHBI Ha OOIIENPU3HAHHBIX
MEX/yHapOIHO-IIPABOBBIX CTaHJApTax
U TpeOOBAHUAX, KACAIOIIUXCS OTIPAB-
JICHHUS TPaBOCYAMs B OTHOILCHUH HECO-
BEPIICHHOJIIETHUX IIPaBOHAPYIIUTEICH.
C ydeToMm aHanm3a AEHCTBYIOIIETO 3a-
KOHO/IATeIbCTBA, 10 HAIleMy MHEHHIO,
MOJKHO BBIACIINTH TaKWE OCHOBHEIE 0CO-

u I10JI0-
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OEHHOCTH YTOJIOBHOTO IIPOM3BOJCTBA B
OTHOIICHUU HECOBEPIICHHOJIETHETO I10-
no3peBaemoro: 1) mpodeccroHanbHas
KOMIIETCHIMS JIML[, OCYLIECTBISIOIINX
MPOU3BOJICTBO MO JieJIaM B OTHOILCHUM
HECOBEPIICHHONCTHUX; 2) TpeaMeT
JIOKa3bIBaHUS 10 YTOJOBHOMY IIPOM3-
BOJICTBY B OTHOIICHHH HECOBEPIIEHHO-
JIeTHUX; 3) NPOLECcCyaNbHbI MOPAIOK
poBe/ieHUs JocyaeOHOro pacciieoBa-
HUs. B Xoze uccnenoBaHus yka3aHHOTO
BOIIPOCA €CTh HEOOXOAMMOCTh PaccMo-
TPEHUS YKa3aHHBIX 0COOEHHOCTEH po-
BEJICHUS YTOJOBHOTO IIPOU3BOJCTBA B
OTHOLICHUU HECOBEPLICHHOJETHUX 00-
Jiee JeTalbHO.

CTOUT OTMETHUTb, YTO MEKAYHAPO-
HO-IIPaBOBBIC aKThI IPHU3BIBAIOT 00ecIe-
YUTh NPOPECCHOHANBHYIO KOMIICTCH-
LU0 JINL], OCYIIECTBIIAIOUINX YTOJIOBHOE
MPOU3BOJCTBO B OTHOLICHUH HECOBEP-
[ICHHOJIETHUX. JIWIa, B KOMIIETCHIIHIO
KOTOPBIX BXOJIWT TIPUHSTHE PEHICHHS
B OTHOIIEGHMM YKa3aHHOH KaTeropuu
JIMLL, JOJDKHBI UIMETh, KPOME OCHOBHBIX
3HaHUH B 00JIaCTH YroJIOBHOTO MpOIEC-
ca, TaKKe MHHHUMAJBHYIO IOJITOTOBKY
B 00JacTH IEJaroruku, COLMOJIOTHH,
MICUXOJIOTUH, KpuMuHONoruu. IIpodec-
CHOHAJIbHAs KBaIH(UKALMS CIe0BaTe-
151 ABISETCS HEOOXOIMMBIM 3JIEMEHTOM
st obecriedeHnss OecrpUCTPacTHOTO U
3¢ (EeKTUBHOTO TPABOCYAWSI B OTHOIIE-
HUU HECOBEPIICHHOJICTHHX.

‘YKa3zaHHbIE [TOJIOKEHUS HAIIUIM OTO-
Opakenue B 4. 2 cT. 484 neiicTByIomIeTo
VIIK YkpauHsl, rie cka3aHo, YTO yro-
JIOBHOE TPOU3BOJICTBO B OTHOIICHUU
HECOBEPILICHHOJIETHETO JIMLA, B TOM
YHCJIe YrOJOBHOE IPOU3BOJICTBO B OT-
HOLICHUU HECKOJIBKHUX JIML, XOTS Obl
OHO W3 KOTOPBIX SIBISICTCSI HECOBEp-
[ICHHOJIETHUM, ITPOU3BOJUTCS CJIEI0Ba-
TeJeM, CIEelHaIbHO YHOTHOMOYEHHBIM
PYKOBOIUTEIEM OpraHa JocyAeOHOro
pacciie/loBaHus Ha OCYLIECTBICHUE J0-
CyneOHBIX pacclieloBaHUH B OTHOIIE-
HUM HecoBepuieHHoJeTHuX. Cienyer
OTMETHTB, YTO B JIAHHON HOPME 3aKOHA
yKa3zaHbl TpeOOBaHMS TOJIBKO K CcClle-
noBarento. Bmecre ¢ TeMm, 1mo Hamemy
MHEHHIO, HPOKYpPOp, CIEICTBEHHBIH
Cynbsi, CyIbsi, OCYLIECTBISIOIINE MPO-
M3BOACTBO B OTHOLICHUHM HECOBEPIICH-
HOJICTHETO, TAK)KEe JOJKHBI UMETh HE00-
XOIUMbIE 3HaHUSI 0COOEHHOCTEH TaKoro
MPOU3BOJACTBA, YTOOBI OCYLIECTBIATH,
KaKk U CIeJl0BaTellb, NPOLECCyalbHbIe
JEHCTBUSI B TIOPSAKE, KOTOPBIM HanMe-

Hee HapylaeT OObIYHBIN yKIJIaJ KH3HU
HECOBEPIIEHHOJETHETO U OTBEYAET €ro
BO3PACTHBIM M IICHXOJIOTMYECKHM OCO-
OEHHOCTSIM, IPUHUMATh BCE BO3MOXKHBIC
MepBbl, HampaBlIeHHbIE Ha H30exaHHe
HETaTUBHOTO BO3JEHCTBUS B OTHOIIE-
HUH 3TOTO JINIIA.

BTopeIM acnexkTom, KOTOPBII oIe-
JKUT PACCMOTPEHHIO B CTAThE, SIBISTIOTCS
0COOCHHOCTH TpeaMeTa IOKa3bIBaHHS
10 yTOJIOBHOMY MPOW3BOJACTBY B OTHO-
IIEHUH HecoBepuIeHHoJIeTHuX. O0cTos-
TEIbCTBA, MOJJIEKAIINE yCTAHOBICHHIO
B YrOJIOBHOM MPOHU3BOJACTBE IO J€laM
HECOBEPIICHHOJIETHUX, MPEJCTaBISIOT
co0Oi JeTanu3anuio M JIONOJIHCHHE
MOJIOKCHUH, ONPEACTAIONUX OOIIHit
IpeaMeT JOKa3bIBaHUs, SJIEMEHTHI KOTO-
poro 3akpereHsl B cT. 91 VIIK Ykpau-
Hel. O0pamenne K copepkanuio cT. 485
VIIK Ykpaussl D1acut, 4To B HEll nena-
€TCsl aKIeHT Ha JIOTIOJIHUTEIHHOM U 0o-
nee TITyOOKOM M3Y4YeHWH XapaKTepUCTH-
KM JTHYHOCTH HECOBEPIIEHHOJIETHETO, a
TaK)kK€ Ha BBIBIEHUM MPUYUH U YCIO-
BUH, CIOCOOCTBOBABIINX COBEPILICHUIO
UM YTOJIOBHOTO IPECTYIICHHUS.

Cornmacao ct. 485 VIIK VYkpaunst
B XOZI€ J0CYIe0HOT0 paccieqoBaHUs U
CyneOHOTO PAacCMOTPEHHUSI YTOJIOBHBIX
MpaBOHAPYLICHUH, COBEPIICHHBIX He-
COBEPIICHHOJIETHUMH, KpOME 00CTOs-
TEIBCTB, IpeycMOTpeHHBIX cT. 91 YIIK
VYKpauHsbl, BEISICHSIOTCS TaK)Ke TaKHe:

1) monmHBIE W BCECTOPOHHHE CBEJIE-
HUS O JHMYHOCTH HECOBEPIIEHHOJET-
HEro: ero Bospact (Yuciio, Mecsl, roj
POXKICHHSA), COCTOSHHE 3/0pPOBbS U
YPOBEHb pa3BUTHUS, IPYyrHe COLMAIb-
HO-TICUXOJIOTMYECKHE YePThl IUUHOCTH,
KOTOpbIE HEOOXOAMMO YHYUTBIBATH MpPHU
WHANBUAYaNIU3alil OTBETCTBEHHOCTH
WM U30paHUKM Mephl BOCHUTATEIBLHOTO
xapakrepa. llpn Hammumm naHHBIX 00
YMCTBEHHOH OTCTAaJOCTH HECOBEPIIEH-
HOJICTHETO, HE CBSI3aHHOI C ICHXHYe-
CKO#l 0O0JIE3HBIO, TAKXKE JOJDKHO OBITh
BBISICHEHO, MOT JIM OH IOJIHOCTBIO CO-
3HaBaTh 3HAYEHHE CBOMX JIEHCTBUIi, B
KaKoil Mepe MOT PyKOBOAMTH UMHU;

2) OTHOLIEHHWE HECOBEPIIEHHOJET-
HEro K COBEPLICHHOMY UM JISHUIO;

3) yclOBHS XMU3HU U BOCHHUTAHHS
HECOBEPIICHHOJICTHETO;

4) HaNM4IMe B3POCIHBIX MOJICTPEeKaTe-
7€l ¥ WHBIX COyYaCTHHKOB YTOJOBHOTO
MpaBOHAPYIICHHUS.

JlocTmkeHHe ONpEeeIIeHHOTO BO3-
pacta — OJHO M3 HEOOXOIMMBIX YCIIO-
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BMH NPUBJICYEHUS JMLA K YTrOJOBHOM
OTBETCTBEHHOCTH.  Kak  ykasbIBaer
P. OpumbaeB, criocoOHOCTh 0CO3HABATH
CBOMU JICHCTBHS M PYKOBOJUTH UMHU BO3-
HUKAeT y IICUXMYECKH 3T0POBBIX JIOICH
HE ¢ MOMEHTA POXJCHHS, a IOCJe J0-
CTIDKCHHSI OIIPENEJICHHOTO BO3pacTa,
ONTUMAJIbHOW BEJIMYHUHOW KOTOPOTO
SBISICTCS  LICCTHAAUATHICTHUH  BO3-
pact. K sromy Bo3pacty y uenoBeka
HAKaIIMBAeTCs ONPE/ACICHHBIA  KH3-
HEHHBIH ONBIT, ONpPEAeIAIOmUi KpuTe-
pUH BOCHPHATHS OKPYKAIOLIEro MHpAa,
MOSABISETCS CHOCOOHOCTH OCO3HABaTh
XapaKkTep CBOErO IOBEIEHHUS C TOYKH
3peHHsl TOJIC3HOCTH Ui OKpYIKalo-
mux [1, c. 23]. Ctout cormacutscsa c
A.E. SIxy0oBbIM, YTO B OCHOBE OIpejie-
JICHUS BO3pACTa, MOCIIE JOCTHIKCHHUS KO-
TOPOTO JIHIIO MOXKET OBITh TPUBICYCHO K
YTOJIOBHOW OTBETCTBEHHOCTH, HAXOIUT-
Csl YPOBEHb CO3HAHUS HECOBEPIIECHHO-
JIETHETO, €ro CIOCOOHOCTH OCO3HABaTh
MIPOUCXOJdlee U B COOTBETCTBHUH C
9THM OCMBICIIEHHO JelicTBOBaTh. Maio-
JEeTHUE JHIa HE MOTYT ObITh CyOBeK-
TaMU MPECTYIUICHHUs, TaK KaK B CHIY
CBOErO BO3pacTa HE MMEIOT BO3MOXK-
HOCTH B JIOCTQTOYHOW Mepe OT/AaBaTh
cebe OTUeT B CBOMX JICHCTBUSAX U PYKO-
BOJUTH CBOMMH TMOCTymkamu [2, c. 9].
MpsI nogaep:xuBaeM Takod MOJIXOA.

He MeHee BaXKHBIM SIBIISICTCS BOTIPOC
YCTaHOBJICHUSI B XOJ/Ie YTOJIOBHOTO pac-
CJIC/IOBaHMS YCIOBHUH JKH3HU M BOCIIH-
TaHWs HECOBEPIIEHHOIETHETO JINLA. 3a-
KOH IIpeJlycMaTpuBaeT HEOOXOAMMOCTb
BCECTOPOHHETO M TIATEIBHOTO BhISCHE-
HUS YCJIOBHH )KU3HU M BOCIIMTAHHS He-
COBEPILICHHOJIETHETO  003PEBAEMOr0
B ceMbe (MJIM B CHELMAJIbHOM JIETCKOM
YUPEKACHUHU), B Y4eOHOM 3aBEICHUH
WM 110 MECTY pabOThl, €CIIM OH YUUTCS,
pabotaeT, a Takke BHE JioMa, y4eOHOTO
3aBefieHHs Wiau paboTsl. B yromoBHoMm
MPOU3BOJCTBE, IJI¢ HECOBEPIICHHOJIET-
HUIl BBICTYIIaeT B KadecTBE I10J103pe-
BaeMOro, 00s3aTeNbHO TPOBEpsSETCS
BJIMSIHME HAa HEro CTaplLIMX MO BO3pacTy
JHIL, TO €CTh COBEPUICHHOJNETHUX. [Ipu
pPacCMOTPEHHH JIeJ TOH KaTeropuu He-
00X0/IMMO TIIATEIbHO BBISICHUTb XapaK-
TEep B3aUMOOTHOLICHHWH MOAPOCTKOB,
OKpYIKAIOIMX HECOBEPIICHHOJIETHETO
B3pPOCIIBIX, IOCKOJbKY TaKHE J[aHHbIC
MOTYT UMETh CYLIECTBEHHOE 3HauCHHE
JUTSL YCTAQHOBJIGHUSI POJHM B3POCIOTO B
rporuecce BOBJIEUEHUS
HOJIETHETO B COBEpIICHHE IPEeCTyIlIe-

HECOBCPIICH-
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Hui. HeoOxonumMo TOAYEpPKHYTh, 4YTO
CaMbIM ONACHBIM IPECTYIUICHHEM C
KPUMHMHOJIOTHYECKOW TOYKH 3pEHHS,
OCYIIECTBIISIEMBbIM B3POCIBIMH, SIBIISCT-
Csl CKJIIOHGHHE HECOBEPIICHHOJIETHUX K
paznuyHbIM  popmMaM aHTHOOIIECTBEH-
HOro oOpasza >ku3Hu. [Ilpm 3TOM moJst
B3POCIIBIX KCHIIUH-TIOACTPEKATENICH He
npesbimaer 10-15%. B 1o xe Bpems
JUISL JKEHIIUH XapaKTEepHO CKIOHEHHUE
HECOBEPIIEHHOJNETHUX K Pa3IUYHBIM
COLIMAIBHO HEraTUBHBIM IOCTYIKaM,
HampuMmep MPOCTUTYLMH, yHoTpebdie-
HUIO CIUPTHBIX HANUTKOB M HAapKOTH-
KOoB, mompouaiiHudyectBy. I[loacTpeka-
TEJISIMU U OPraHU3aTOPaMH BOBIICUCHHS
HECOBEPIICHHOJIETHUX B MPECTYIHYIO
nesitenbHOCTE B 50-60% ciydaes siB-
nsotes nmuna B Bozpacte 20-30 met, B
oompmmHcTBe  (80-85%) TOpOICKHE
xkutenu. IlpumedarensHo, 9TO TO pe-
3yJIbTaTaM UCCIIeI0OBaHUs CKIOHSIOT He-
COBEPIICHHOJETHHUX K 3aHSATHIO TIPOCTH-
Tyuuel yaie OlIM3Kue poACTBEHHUKH, a
TakKKe NOoJpyru u apysss [3, c. 73]. Otu
JAaHHBIE MOTYT HE TOJIBKO MOBJIUATH Ha
onpeneieHue OCHOBAaHUH M Mephl yro-
JIOBHOI OTBETCTBEHHOCTH CaMOro He-
COBEPIIECHHOJIIETHETO, HO U UMETh CyIIle-
CTBEHHOC 3HAYEHHUE ISl yCTAHOBICHUS
pOIM B3pPOCIIOrO B MPOIECCE BOBJIEUE-
HUS HECOBEPIIEHHOJIETHETO B COBEpIIIe-
HUE NPECTYIUICHHUS.

K ocobeHHOCTSIM yTOJIOBHOTO IPO-
W3BOJCTBA B OTHONICHHH HECOBEp-
LICHHOJETHUX TaKXke CJIEAyeT OTHECTH
IpoleccyalbHbli  HOPSIIOK  HpOBe-
JeHUd J1ocyae0HOro paccieqoBaHus.
Cpenu OCHOBHBIX OTJIIMYUK TaKOro Mo-
psAAKa MOXKHO BBIACIUTH CIIEIyIOLIHE:
a) o0s3aTeNbHOE y4acThe 3alUTHHKA;
0) yuyacTuhe 3aKOHHOTO TPEICTABUTEIS
HECOBEPIICHHOJETHETO; B) MPUMEHEHHUE
CIIEIUATBHBIX MEp TpPEeceueHus: K He-
COBEPIIECHHOJETHEMY; T) TpHUMEHEHHE
Mep BOCIIHTATEIBHOTO Xapakrepa. Poib
3aIIMTHUKA B OOECIEYEeHHHU IpaB JIUII,
MPUBICYCHHBIX K YTOJOBHOMY HpO-
LIECCY, OYCHb BEJHMKA, MOCKOJIBKY 3TOT
YYaCTHHK NpoLecca YIOJIHOMOYEH 0Cy-
LIECTBIATh 3alUTy I10JI03PEBAEMOro.
Kak yxazano B HayuyHO#l nuTepartype,
HEOOXOIMMOCTh y4yacTHsl aJBOKaTa B
3aIUTe I0JI03PEBAEMOr0 MOXKHO 000-
CHOBaTh TakKXe TEM, 4YTO JOcCyaeOHOe
paccieoBaHHE HAaNpaBIEHO Ha YCTa-
HOBJIICHHE COCTaBa MPECTYIJICHUS B
IeHCcTBUSAX Tomo3peBaemoro. [losTomy

cjaeaoBareiib, HACKOJBKO Obl  00BEK-

THUBHBIM OH He ObUI IIPU MCCIIEIOBAHUI
(bakTHYECKUX JaHHBIX, TPAJAULHUOHHO
Oonpliee 3Ha4YeHHE yaenseT (axTam,
MOATBEPXKJAIOUMM BHHY I10J03peBae-
MOTO, YeM T€M 00CTOSATENILCTBAM, KOTO-
pBIC CMSATYAOT WM OIPaBIBIBAIOT €ro.
B Takux ciydasx nono3peBacMblii HE
TOJIBKO HE MOXET IPOTHUBOCTOATH Clle-
JIOBATEIII0 B aHAJIN3€ JOKA3aTeNIbCTB U
apryMeHTalud CBOCH IMO3HMIMHU, HO U B
3aBHCUMOCTH OT Pa3iIM4YHBIX 00CTOsI-
TEJIbCTB HE CIOCOOEH peasibHO MCIOJb-
30BaTh CBOM IpaBa. EJQMHCTBEHHBIM
CPEICTBOM 3allMTHl MPaB M 3aKOHHBIX
HHTEPECOB I10/103PEBAEMOr0 SBISETCA
[IOMOIIb TOCTOPOHHETO JINIa, UMEIOLIe-
ro CreuuaibHble 3HAHUS U HABBIKH, TO
ecTb 3amuTHUKA [4, c. 104]. Cunenyet
cornmacuthes ¢ nosunuei H.M. Kanuny-
ca, KOTOpPBI CYUTAET, YTO OCHOBHBIMH
BUJAMHU JICSITEIBHOCTH 3al[UTHUKA MO
0o0ecreyeHu0 MpaB  I0J03pEBAEMOTO
SIBIISIIOTCS Takue: 1) mpaBoBasi MOMOIIb
[10I03peBaEMOMy; 2) ydyacTHe 3alllUT-
HUKa B JI0Ka3bIBaHUM; 3) OXpaHa MpaB U
3aKOHHBIX HMHTEPECOB I10J103PEBAEMOTO
[5, c. 195].

Baxxnyto poisib B obecrieueHUH paB
[I0JI03PEBAEMOTO  UTPAIOT  3aKOHHBIC
npeacraButend. Kaxk  mMox4epKuBaroT
HEKOTOpbIe Y4eHBIE, yJacTHe 3aKOHHO-
rO TIpeACTaBUTENS CllelyeT paccMaTpH-
BaTh KaK JOIOJHUTEIbHYIO TapaHTHIO
obecricyeHHs MpaB W 3aKOHHBIX HMHTE-
pecoB MOA03peBaeMOro, OOBHHAEMOTO,
KOTOPBIE HE MOXET CaMOCTOSATEIbHO
peann3oBarh NPEJLOCTaBICHHbIE UM KaK
YYaCTHUKOM YTOJIOBHOTO NPOU3BOJICTBA
mpoleccyajibHble IIpaBa, a IOTOMY H
3¢ (EKTUBHO 3aUUTUTh CBOM 3aKOHHBIE
uHTepecHl [6, c¢. 153—154]. Bu. 2 ct. 44
VIIK VYkpauHBl yCTaHOBIEH IEpEUCHb
JIUIL, KOTOPbIE MOTYT OBITH ITPHUBIICYCHBI
B KaueCTBE 3aKOHHBIX IIpeJCTaBUTENCH
nogo3peBaeMoro. K HuM oTHOCATCS pO-
nuTen (yChIHOBUTEINN), a B Cllydae MX
OTCYTCTBUSI — OMEKYHBI, IMOTCYUTEIH
JIMIIA, IPyTHe COBEPIICHHOJIETHUE OIH3-
KM€ POJICTBCHHUKU WM YJICHBI CEMbH, a
TaK)Ke MPEJACTABUTENIN OPraHOB ONEKH
U TOTIEYUTENIbCTBA, YUPEKICHUH U Op-
raHu3aluil, Ha TONEYEHUH WM OIleKe
KOTOPBIX HAXOAMTCS HECOBEPLICHHO-
JIETHUM, KaK HEeNeeCIOCOOHBINA, TaKk H
OTpaHUYEHHO JeecrnocoOneri. CiuexyeT
ormeTuTh, uyTo YIIK Vipamnsr 2012 r.,
o cpaBHeHu1o0 ¢ YIIK Ykpaunst 1960 1.,
pacuIMpuIl IepeueHb UL, KOTOpbIe MO-
I'YT OBITh 3aKOHHBIMHU TPE/ICTABUTEIISIMH
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nuua. Panee B npoueccyanbHoi JinTepa-
Type U3ydaycs BOIPOC O MEPecMOTpe U
pacIIMpeHuH Kpyra JiHil, KOTOpbIE MO-
ryT OBITh 3aKOHHBIM HPEACTABUTEISAMU
[7, c. 184; 8, c. 75; 9, c. 87]. [losTomy
clenyeT MOAAepKaTh 3aKOHOMATENs B
BOIIPOCE PACIIUPEHHUS] OINpPEIeICHHS
KpyTra yKa3aHHBIX JIHII.

B ommume oT 3ammTHHWKA, OCYy-
[IECTBIISIONIETO 3aIIUTy B YTOJOBHOM
MIPOM3BOJICTBE, 3aKOHHBIN IIpEACTaBU-
TeJb — HE IOPUCT, OH JaJIEKO He Bceraa
OCBEJIOMJIEH B TOHKOCTSIX YTOJIOBHOTO
CY/IOTIPOU3BOJICTBA. 3alIUTHUK C Haya-
Ja J0CyneOHOro paccliefloBaHMsA, Kak
[IPABUJIO, HE 3HAKOM C [10JJ03PEBACMbIM,
O0OBHHSEMBIM, TEPSIET C HUM CBS3b I10-
cJe OKOHYaHUS MPOU3BOCTBA, @ HHOTAA
JIeATETHHOCTh KOHKPETHOTO 3aITUTHHKA
OTPaHMYMBACTCS paMKaMHU OJHOTO TIPO-
LECCYaJIbHOIO JIeHCcTBUA. Y 3aKOHHOTO
MIPEJICTAaBUTEIs] HECOBEPIICHHOJETHE-
o TIOJ03pEeBaeMOro, OOBHHIEMOTO, B
OTIMYHME OT 3allUTHHUKA, €CThb 0codas
3HAUUMOCTb. OTO OOBACHIETCA TEM,
YTO TAKOH YYaCTHHK — 3TO B3POCIBIH
J1eeCrOCOOHBI YeI0BeK, KOTOPBIH XO-
pOLIO 3HAET IPEJICTaBIAEMOE JIHILIO.
OH npuUBJIEKAETCS 3alUIIATh HHTEPECHI
JIuIa He MO JOJNTY CIYXKOBI, KaK aJBO-
KaT, a B CHJIy MOPaJbHO-ITHYECKUX
acmekToB BocruTanus. CremoBareib-
HO, 3aKOHHBIE TPEJCTaBUTEIH OJKHEL
JIeHCTBOBATh B HHTEpECaX HECOBEPIICH-
HOJISTHETO JINIA, 3alluias ero mpasa,
cBOOOJIBI U 3aKOHHBIE MHTEPECHI. YTro-
JIOBHOE CY/IOIIPOU3BOJCTBO B OTHOILE-
HUHM HECOBEPLICHHOJETHUX HMEET psiji
crnenuPUYecKuX 4epT, MPOSBISIOLINXCS
B 3aKpPEIUICHUH JIOTOJIHUTEIbHBIX TIa-
paHTHi, KOTOpble 00ECIIEYHBAIOT MOBbI-
IICHHYIO 3allUTy 9TOr0 CyOBEKTa yro-
JI0BHOTO TIpomecca. BospactHas cmer-
npuKa HECOBEPIICHHOICTHUX YyUYTCHA
3aKOHOJATeNIeM, II09TOMY OIIpenesieT
0COOEHHOCTH OCYIIECTBICHHS YTOJIOB-
HOTO TPOW3BOACTBA M TNPUMEHEHHS K
HeMy Mep npecedeHus. Kak npaBuiibHO
ormeudaer I"M. MUHBKOBCKUH, clieqyeT
MOMHHTb O TOM, YTO OJMHAKOBO OIaCHO
KaK I1a0J0HHOE MPUMEHEHHE B OTHOLIIE-
HUH MOJPOCTKA TOH K€ MEpbI Ipeceye-
HUs1, KOTOpasi Oblia OBl B aHAJIOTHYHOM
CIy4yae MPUMEHEHa KO B3POCIOMY, Tak
1 OTKa3 OT IPUMEHEHHS ACHCTBUTEIHHO
HE0OXOMUMOH MEpHI MPECEUeHUs TOTb-
KO II0 TNPUYHHE HECOBEPUIICHHOIETHS
ob6suHsiemoro. B mepBom ciyuyae Heco-
BEpIICHHOJIETHEMY M €r0 POJHBIM MO-
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)KeT ObITh HeOOOCHOBAaHHO NpPUYHMHEHA
cepbe3Has MopalibHasi TPaBMa, MOCIHE-
CTBHUSL KOTOPOH HETaTUBHO CKa)XyTCs Ha
ero ganbHeieM pa3Butuu. Bo BTopom
cllydae COXpPAaHSIOTCS OJaronpHsTHbIC
YCIIOBHS I BO3ACHCTBHUS HA MOAPOCT-
Ka TaKWX ke (paKkTOpPOB, KOTOpPHIE MpH-
BEJIM €T0 K COBEPIICHUIO IPECTYTIICHHUS,
B PE3yJIbTAaTe YEro CO37aeTcs peajbHas
yrpo3a IOBTOPHOIO COBEpLICHUS IIpe-
crymienus [10, c. 143].

Ilo pesynapratam HccIenOBaHUSA,
nposeneHHbIM P.C. Xonox, B O0ibIINH-
CTBE CIIy4YaeB K HECOBEPIIEHHOJIETHUM
MPUMEHSIOTCSI MEpbl MPECEUeHUusi, He
CBSI3aHHBIC C JHUIICHUEM cBOOOIBI. B3si-
THE IO/l CTPAXy MPUMEHSIETCS TOIBKO B
32% cmyqaes [11, c. 380]. Mepsr mpece-
YEHUS, KOTOPBIE MOTYT OBITh IIPUMEHE-
HBI KaK KO B3pOCJIOMY, TaK U K HECOBEp-
IIEHHOJIETHEMY I10/103pE€BaeMoMy, 00-
BUHSEMOMY, onpejieneHsl B ¢T. 176 YIIK
VYkpaunsl. IMu gBIstoTCS TMYHOE 005-
3aTeabCTBO, JIMYHOE IMOPYUYHTEILCTBO,
3aJI0T, JOMAIIHUI apecT, coaepxkaHHe
MoJ| cTpaxke M 3ajeprKaHMe LA B Ka-
YeCTBE BPEMEHHOW Mephl NpecedeHus.
B ct. 493 VIIK YkpauHbl yCTaHOBICHO
JIBE MEpHI IMPECEUeHNs, KOTOPbIe MOTYT
OBITh TIPUMEHEHBI TOJBKO K HECOBEp-
[MIEHHOJIETHEMY TOJ03pEBAEMOMY, 00-
BUHSEMOMY: Ilepejada MojA HaJl30p po-
JUTEIICH, OTIeKyHOB HIIU ITOTIeYUTEeNeH 1
nepenada Ioji Haja30p aIMUHUCTPALUU
JIeTCKOTO yupexaeHus. Kak mnpaBuiib-
Ho moguepkuBaer O.A. JleBeHIapeHKo,
MPUOPUTETHOCTh 3TUX MEpP MPECEUEHHUs
ompefieNsseTcs TeM, UTO 3aKOHOMAATENb
BBIIENISIET UX B OT/ENBHOH I7aBe, Io-
CBAILICHHON yTOJOBHOMY MPOHU3BOJACTBY
B OTHOIIEHHU HECOBEPIICHHOIETHUX,
TeM CcaMbIM TPEANHCHIBAS OpraHam,
OCYILECTBIIIEMBIM HpoIecc, 00paTHTh
Ha HUX ocoOoe BHMManwme [12, c. 128].
Ilepenaua HECOBEPILICHHOJETHEIO I10-
JI03peBAaEMOr0 COCTOMT B OTOOpaHUU
OT pOJMTENCH, ONIEKYHOB, TONeYHTEIeH
WM aJMHUHHUCTPALUU JETCKOTO y4pexk-
JICHUS ITMCbMEHHOro 00s3aTenbcTBa 00
o0ecrieyeHMn UMM HaJUIeXKAIIero I0-
BEJICHUSI HECOBEPILEHHOJIETHETO U €Tro
SIBKU K CJIEJOBATENI0, IPOKYPOPY, CIE-
CTBEHHOMY cyzbe U B cya. [lepenaua mox
HAJ30p POAUTENEeH WK APYTUX JIUI] BO3-
MOJKHA TOJIBKO MPH UX Ha 3TO COTTACHH
U COIVIACUU HECOBEPIIEHHOJIETHETO I10-
no3peBaemMoro, ooBuHsemoro. Ilpu aTom
IO, B3ABIIee HAa ceOs 00s3aTenbCTBO
0 Ha/A30pe, UMEET MPaBO OTKA3aThCs OT

JladbHEHIIEro ero UCIOIHEHNUs, 3apaHee
00 stom coobmuB. Crenyroieid oco-
OEHHOCTBIO YTOJIOBHOTO IPOU3BOJCTBA
B OTHOLIEHHUH HECOBEPIIEHHOJIETHETO
SBJIIETCS BO3MOXKHOCTH NMPUMEHEHHS K
HEMYy NPUHYAUTEIbHBIX MEp BOCIHTa-
TenpHOTrOo xapakrepa. Kak ykaszano B 1.
1 IlocranoBnenus I[lnenyma Bepxos-
Horo Cyna Ykpaunsl «O mpaxkTHKe pac-
CMOTpEHUS CyAaMH JIe] O NMPUMEHEHHUH
MPUHYIUTENBHBIX MEP BOCIUTATEIHHO-
ro xapakrepa» ot 15.05.2006 r. Ne 2,
Le/1bI0 MPUMEHEHHUsI TAKHX Mep J0JIKHO
ObITh OOECIIeYeHEe HHTEPECOB HECOBEP-
HIEHHOJIETHET0, KOTOPbIE 3aKI0YaloTCs
B IOJYYEHUHU HE TOJIBKO HAJJIEKAIIETO
BOCIIMTaHUs, HO U 00pa3oBaHus, jeye-
HUS, COIMAJBHOM, TICUXOJIOTHUYECKOUN
MOMOIIM, 3aIMTBI OT JXECTOKOTO 00-
palieHns, HaCWJINS W JKCILTyaTalluu, a
TaKke B HAJIWYUU BO3MOXKHOCTH ajar-
TUPOBATHCSA K peajusM OOIECTBCHHOM
KW3HU, TOBBICHTH 00IIe00pa3oBaTeih-
HBIH M KyJIbTYPHBIH ypOBEHB, MPHOO-
pecTH npodeccuio U TPYIOyCTPOUTHCS
[13].

JlocynebHoe paccieoBaHUE MOXKET
OBITh 3aKOHYEHO COCTABICHHMEM XOJa-
TalicTBa O MPUMEHEHUM NPUHYAUTEIb-
HBIX MEp BOCIIUTATEIBHOTO XapaKkTepa K
HECOBEPIICHHOJCTHEMY, €CIM COOpaHO
JIOCTAaTOYHO JOKAa3aTelIbCTB, KOTOPHIE
YKa3bIBAalOT Ha Takue (aKTBl: HEco-
BEPIICHHOJIETHUI BIIEPBBIE COBEPIINII
YTOJIOBHOE IpaBOHApYIIEHHUE, MPECTy-
IUIEHUE HEOOJNIBIION TSHKECTH MM He-
OCTOPOXHOE€ MPECTYMJICHHE CpeaHel
TSKECTH, U €r0 MOXKHO HCIIpaBUTH 0e3
NPUMEHEHUs YTOJIOBHOTO HaKa3aHUs;
HECOBEPUICHHOJIETHET0 MOXHO HCIIpa-
BUTH IMYTE€M NPUMEHEHHUS K HEMY IpH-
HYAUTEIBHOM Mepbl BOCHUTATEIHLHOTO
xapakrepa. Jlo cocraBieHus xojarai-
CTBA O MPHUMEHEHHUH K HECOBEPIICHHO-
JeTHEMY TPHHYIUTEIbHBIX MEp BOC-
MUTATENFHOTO  XapakTepa MpPOKypop
JIOJKEH BBIICHUTH, HE BO3pAXKaroT JIU
HECOBEPIIEHHOJIETHHH MOA03pEBaEMBIi
U €ro 3aKOHHBIN IPeCTaBUTENb IPOTUB
COCTaBJIEHMsl XOJaTaiicTBa M Iepeaaqyu
€ro B CyA JUIsl IPUMEHEHHS 3TOH Mephl.

BbiBoabl.  YuuThIBast ~ BBILIEH3-
JIOXKEHHOE, MOXHO YyTBEpPXkKAaTh, 4YTO
0COOBI TOPANIOK YTOJOBHOTO CYIO-
MPOM3BOACTBA €1 B OTHOIICHHU He-
COBEPIICHHOJIETHUX OCHOBBIBACTCS Ha
BO3PACTHBIX,  COIHAJIbHO-TICHXOJIOTH-
YECKHX M APYTUX OCOOEHHOCTSX 3THX
mun. [looToMy OHH, COOTBETCTBEHHO,
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TpeOyIOT [ONOJHHUTENbHBIX TrapaHTHil
IUIsL peanu3auuu cBoux mpas. OcoOblit
MOPSIIOK MTPOM3BOJCTBA JIEN ITOW Kare-
TOpUH CIOCOOCTBYeT OoJiee MOTHOMY U
r1y0OKOMY HCCIIEIOBAaHUIO BCEX 00CTO-
STEILCTB COOBITUS MPECTYIICHUS, BBI-
SIBJICHUIO IIPUYUH U yCIOBHUH €TO COBEp-
LIEHU, a TAKXKe 00eCIEeUeHUIO TeX Mep
BO3JCHCTBUS Ha HECOBEPLICHHOJICTHE-
ro, KOTopble Bcerzna Oblin Obl comsme-
PUMBIMH C €r0 JHYHOCTBIO U 00CTOSI-
TEJILCTBAMH COBEPIIECHHOIO YTOJIOBHOTO
IpaBOHapyIIeHHs. B To ke BpeMs Takue
BOIPOCHI TMOUICKAT OTACIBEHOMY HCCIIe-
JOBAHUIO MM HAYYHOMY HU3YUICHHIO.
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BYMAI'A 11O 3BAKOHOJATEJIBCTBY YKPAUHBI
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KaHAUAAT IOPUIMIECKHUX HayK, JOIEHT,
JOLEHT Kaderpbl rpaxkaHckoro npasa Ne |
HanumonanbHOro 1opuanYecKoro yHuBepcutera umenu SIpocnasa Mynporo

Summary

The article is dedicated to the issues of the edition, treatment and the repayment of
hypothec emissive securities (mortgage bonds, mortgage certificates and the certificates
of real estate funds), mortgage use and its extradition as a non-equity mortgage security
as well, according to Ukrainian legislation. Besides giving the definitions to each forms
of mortgage-backed securities features, the author emphasizes on a general characteristic
of the latter — a pledged immovable property, whereby the payment, in accordance with
the mortgage-backed securities, to their owners is guaranteed by the issuers of the
issuable securities and the mortgagors.

Key words: mortgage bonds, mortgage certificates, mortgage certificates and
certificates of real estate funds, mortgage, equity mortgage-backed securities, security
performance of an obligation, real estate mortgage.

AHHOTanMs

Crarbsl OCBSIIEHA BONIPOCAM BBIITYCKa, OOpAICHNsT U MOTAIICHNST IMUCCHOHHBIX
UIOTEYHBIX [IEHHBIX OyMmar (MIOTEYHBIX OOIHUTralnii, HITOTSYHBIX CEPTHU(GUKATOB U cep-
TUQUKATOB OH/IOB ONEPALMil ¢ HEABIKUMOCTBIO), @ TAKXKE BbIJIa4e M UCIIONb30BAHUIO
3aKJIa{HON KaK HEAMUCHOHHOM UITOTEUHOH LIEHHOM OyMaru 1o 3aKOHOATeNIbCTBY YKpa-
UHBL. ABTOP, IOMHUMO PacKpbITHsI 0OCOOCHHOCTEH KayK/10r0 M3 BUI0B HIIOTEUHBIX LIEHHBIX
OyMar, aKIIEHTUPYeT BHUMaHHE Ha 00IIeM NPU3HAKE MOCIEAHNX — HAUIMYMH HCTOUYHHUKA
HCTIONTHEHUST HApYIIEHHOTO 00s3aTeNbCTBA — 3aJ0KEHHOM HEBI)KMMOM HMYIIECTBE,
Orarofapst KOTOPOMY BBIILIATA [0 MIIOTEYHBIM IIEHHBIM OymaraM X cOOCTBEHHHKaM ra-
PaHTHpYyeTCs SMUTEHTaMH SMUCCHOHHBIX IIEHHBIX OyMar 1 3aJI0r0faTeIIM1 3aKIIaIHbIX.

KnioueBble ci10Ba: NIOTEYHBIEC OOIUTANH, HTIOTEUHBIE CePTH(HUKATEI, CePTH(HHUKATH
(OHJIOB Onepalyii ¢ HeIBHKUMOCTbIO, 3aKJI1a/IHasl, SMUCCHOHHBIC UITOTEYHbIC [ICHHBIE Oy-

Mmaru, oOecrieyeHUEe UCTIOTHCHUS 06ﬂBaTeHLCTBa, 3aJI0I HEABMYKUMOI'O UMYIIIECTBA.

]:[OCTaHOBKa npodJembl. Cpenu
LEHHBIX OyMar, yJI0CTOBEPSIO-
IUX TpaBO COOCTBEHHUWKA Ha MOIyYe-
HHUE OT SMUTCHTA MOJATAIOIIHUXCSI eMy
CpEICTB, B YaCTHOCTH MAEBBIX, JOJITO-
BBIX, IPUBATH3alMOHHBIX W TOBapopa-
CIIOPATUTENBHBIX, BBINYCK (BBIAAYa)
UIIOTEYHBIX ILEHHBIX Oymar obecriedeH
UIIOTEYHBIM TOKPHITHEM (UIOTEYHBIM
IyJIOM), 4TO, O€3yCIIOBHO, BBITOJHO OT-
JINYAET MOCIIETHHE.

HNnoreunoe moxpeiTHe (MIMOTEUHBIN
mya) MPeIoCTaBIsieT COOCTBEHHHKAM
ITUX [EHHBIX OyMar rapaHTHIO X OILIa-
TBl HMUTEHTOM 3a CYET peau3aluu 3a-
JI0)KEHHOTO HEJIBIDKHMMOTO MMYIIECTBA,
JIMKBUTHOCTH KOTOPOTO BO BCE BPeMEHA
SIBJIIETCSI OJTHOM M3 HAUOOJIee BHICOKHUX.

3aKOHOJATENECTBO YKPAWHBI IIpeJ-
yCMaTpHuBaeT HECKOJIIbKO BHJOB HIIO-
TEUYHBIX LIEHHBIX OyMar, MopsIOK BbIIa-
4y, 0OpalIeHus] U MOTAIICHUS KOTOPBIX
MpelycMaTpuBaeTcst crenuaitbHbIMU
3aKOHAMM.

Leabo cTaTbu SBISICTCS PACKPBI-
THE €AMHOTrO MpeJHA3HAUYCHUsS Pa3Iuy-

HBIX BHJIOB MIIOT€YHBIX LIEHHBIX Oymar
U UCCIICIOBAHNE MX XapaKTePHBIX 0CO-
OGEHHOCTEH.

N3noixkeHne OCHOBHOIO MaTepH-
ana. CornmacHo . 3 4. 5 cT. 3 3akoHa
Vkpaunsl «O 1neHHbix Oymarax u (oH-
JIOBOM pBIHKe» [1] HmOTeuHble IEHHBIE
Oymaru — 3To LieHHbIe Oymaru, BBIIYCK
(BBIIa4a) KOTOPHIX OOECIEeUYeH HITOTEd-
HBIM TTOKPBITHEM (HMIIOTEYHBIM ITYJIOM)
U KOTOpBIE YIOCTOBEPSIOT IPaBO COO-
CTBEHHUKOB Ha ITOJIyY€HHE OT YMUTCHTA
nojararomuxcst UM cpeiacts. K umnoreu-
HBIM IICHHBIM Oymaram OTHOCSTCS cle-
JTylolue:

a) MIIOTEYHbIE OOJIUT ALY,

0) UIoTeYHbIEe CePTH(HUKATHI;

B) cepTuduKarsl HOHIOB Omepanuit
¢ HeaBIWKUMOCTBIO (Hanee — DOH);

T') 3aKJIaJHbIE.

Kak BumaHO, 3aKoHOZATENIb, maBas
OTIpeZIeNIeHNe HWIOTEYHBIX LEHHBIX Oy-
Mar, MepBBIM CPEeau TPHU3HAKOB Ha3bI-
BAaeT WIIOTEYHOE IIOKPBITHE, TO €CTh
YKa3blBa€T HAa HCTOYHHUK (MIIOTEYHOE
HUMYIIECTBO), 3a CYET KOTOPOTO AIMUTECHT
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rapaHTHpyeT IOJy4YeHHEe COOCTBEHHH-
KOM HIIOTEYHBIX IEHHBIX Oymar ImoJja-
raloIuXcsi eMy CPEACTB, YTO SBISACTCS
XapaKTePHBIM IIPU3HAKOM [OCJIEIAHUX.

BTopsIM NpH3HAKOM ~ HIOTEYHBIX
LEHHbIX OyMmar SBISETCS TO, YTO OHH
YIIOCTOBEPSIOT MPAaBO UX COOCTBEHHU-
Ka Ha MOJIy4eHHE OT IMUTEHTA CPEICTB.
OTOT mNpHU3HAK CBOMCTBEHEH TaKXkKe
WHBIM BHJAM ILCHHBIX OyMar, Kpome
HIOTEYHBIX, B YACTHOCTH, IPABO HA I10-
Jy4eHHEe CPEJCTB MX COOCTBEHHUKAMHU
YIOCTOBEPSIOT TAKUE JIOJITOBbIC LIEHHbIC
Oymaru: oOJMranuM HPeANpHUsTHH, TO-
CylapCcTBEHHbIE OOMMranuu YKpauHBI,
o0nuranuu MECTHBIX 3aliMOB, Ka3Ha-
yelickue o0nuranun YKpauHsl, coepera-
TeJbHBIC (JETMO3UTHBIE) CepTH(UKATHI,
BEKCEJIS.

TakuM 00pa3oM, UMOTCYHBIC ILICH-
Hble OyMaru HaJelsiT UX COOCTBEH-
HUKOB IIPaBOM Ha MOJIyYCHHE OT 3MH-
TeHTa (JKIa, KOTOPOE WX BBIIAIIO)
OIpENeICHHON  JIEHe)KHOM  CyMMBI,
UCIIOJIHEHHE YMHUTEHTOM JaHHOI 004-
3aHHOCTH T'apaHTHPOBAaHO €ro CTaTy-
COM HIIOTEKOJepIKaTelsl M0 J0r0BOPY
UIIOTEKU, TO €CTh NPABOM 3ajora He-
JIBU’KUMOCTH.

Cpenu MIOTEYHBIX LIEHHBIX Oymar
pa3Iu4yarT YMUCCHOHHBIC ¥ HEIMHCCHU-
oHHble. K TEpBBIM OTHOCSATCS HMIIOTEY-
Hble ceprudukarsl, cepruduxarsr POH
W uroTeuHbie obnuranuu. Heamuccuon-
HBIC MITOTEYHBIC IICHHBIC OyMaru B 3aK0-
HOZATEeJIbCTBE YKPaWHbI MPEACTABICHBI
3aK/IaaHOM.

Bhinyck TakuX 3MHUCCHOHHBIX IECH-
HBIX OyMar, Kak WIOTEYHbIe CepTH(U-
KaTbl, OCYLIECTBISACTCS (MUHAHCOBBIMU
YUPESKACHUSAME (KPEIUTONATEISIMH, KO-
TOpBIC SBJISIOTCS COOCTBEHHUKAMU HIIO-
TeyHbIX akTHBOB). CornmacHo cT. 1 3ako-
Ha YkpawHbl «O0 HIOTEYHOM KPEIHUTO-
BaHHUH, ONEPAIHIX C KOHCOIUIAUPOBAH-
HBIM HIIOTEYHBIM JIOJIFOM M HIIOTCYHBIX
ceprudukarax» or 19.06.2003 . [2],
KOTOPBIH IIpeycMaTpuBaeT npeodpaso-
BaHHME IUIATEKEH MO MIIOTEYHbIM aKTH-
BaM B BBIIUIATHI 110 UIIOTEYHBIM CEPTH-
(ukaraM ¢ NPUMEHEHHEM MEXaHU3MOB
YIPABJICHUS UMYIIECTBOM, HIIOTCYHBII
cepTudUKAT — ITO 0COOBINA BUJ LIEHHOM
Oymaru, 0O0€CHeUeHHbIIl HIIOTCYHBIMU
AKTUBAMM WJIM UIIOTCKAMHU.

Wnoreunble cepTUPHUKATBI MOTYT
OBITh BBIMYIICHBI B BUJE CEPTHPHUKATOB
¢ (DUKCUPOBAHHOMN JTIOXOJHOCTBIO U CEp-
TH(HUKATOB yUaCTHSI.

Pa3merienne unoreyHbix ceprudu-
KaTOB OCYILECTBIICTCS AIMUTEHTOM ITy-
TEM IPOBEACHUS OTKPBITOH MOJMHCKH
Ha cepTH(UKATHl WIN Yepe3 TOProBLEB
neHHbiMu  Oymaramu. Cepruduxars
MOJJIeKAT CBOOOAHOMY 00paleHuio (CT.
20 3akona YkpamHbl «OO0 HIOTEYHOM
KpEAWTOBAHUM, OTEparusix ¢ KOHCO-
JTUANPOBAHHBIM HIIOTEYHBIM JOJITOM M
UIIOTEYHBIX CepTUHUKATAXN).

DMHTEHT B OPSIIKE U CPOKH, MPEJI-
YCMOTpEeHHbIe HH(pOPMAIHEl O BBIITyCKe
cepTU(HKATOB ydacTHs, IepelaeT Hux
COOCTBEHHUKAM IPONOPIHOHAIBHO HX
JI0JI€ YacTh IUIaTeXeH, MOCTYMaIOMIUX
[0 UITOTEYHBIM aKTHBaM, KOTOPBIE HAaX0-
JATCS B IOBEPUTEIBHON COOCTBEHHOCTH
YMHUTEHTA.

DOMHTEHT B HOPSIIKE U CPOKH, MPeJi-
yCMOTpeHHBIE HH(pOpManueid o BBIITY-
cke cepTu(uKaToB ¢ (PUKCUPOBAHHON
JIOXO/THOCTBIO, 00s13aH BO3BPATUTH COO-
CTBEHHUKAaM TaKHX CEpTH(HUKATOB WX
HapUIATelbHYI0 CTOMMOCTb U IPOICH-
Tl 1o ceprudukaram (cr. 41 3akona
VYkpaunbl «O0 HMIIOTEYHOM KpeIuTOBa-
HUM, OIEpaLUsiX C KOHCOJIUIUPOBAH-
HBIM MIIOTEYHBIM JIOJIFOM M HUIIOTEYHBIX
cepTuduKaTax»).

CormacHo ctr. 37 3akoHa YKpawHBI
«O0 WNOTEYHOM KPEAUTOBAHUU, OIE-
pamusax ¢ KOHCOJNUAWPOBAHHBIM HIIO-
TEYHBIM JIOJITOM M HIIOTEYHBIX CEepTHU-
¢ukarax» oOecredYeHneM HCIIOITHEHHS
o0s13aTenbCTB 10 ceprudukaram ¢ Gpuk-
CHUPOBAHHOW JOXOAHOCTBIO SIBIISIFOTCS
UIIOTEYHbIC AKTUBBI, a obOecreueHueM
UCTIOJIHEHHSI 0053aTeIbCTB M0 CePTU(H-
KaTaM y4acTHs SBJISIOTCSA UIIOTEKH, CO-
CTaBIISIONINE UTIOTEYHBIN MMy U obecme-
YHBAIOLIME HCIOJHEHUE 005S3aTeNbCTB,
pedOpMUPOBaHHBIX B KOHCOJIUAUPOBAH-
HBIN UIIOTCUYHBINA JOJT.

Ceprudpuxkar ®OH - 310 mueHHas
Oymara, ymocToBepsrOmas MpaBO UX
COOCTBEHHHKA Ha MOJIyYeHHE J]0X0/1a OT
WHBECTHPOBAHHS B OIIEpAIlUU C HE/IBU-
KUMOCTbIO.

CornacHo cT. 48 3akoHa YKpauHbI
«O  (pUHAHCOBO-KPEAUTHBIX MEXaHM3-
Max YNpaBJIeHHs HWMYLIECTBOM MpPHU
CTPOMTEJIBCTBE JKHIIbS M ONEpAlUsiX C
HEABIKUMOCTBIO» 0T 19.06.2003 1. [3]
amuTeHTOM ceptudukatoB POH moxer
ObITh OaHK WM Jpyroe (UHAHCOBOE
y4pexaeHHe, KOTOPOE COOTBETCTBYET
TpeOOBaHUSM, yCTAaHOBICHHBIM CITEIH-
aJbHO YMOJHOMOUYEHHBIM OPTaHOM WC-
MOJTHUTEJILHON BiacTH B cepe peryiu-
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pOBaHUS PHIHKOB (DMHAHCOBBIX YCIYT, a
TaK)Ke UMEET pa3pelIeHHe Ha OCYyIeCT-
BieHue smuccuu cepruduxaros GOH.

Pasmemenue ceprudukatos ¢Gonma
onepanuii ¢ HeABMKUMOCTBIO OCYIIECT-
BisieTcss (DMHAHCOBBIM  yUPEIKACHUEM
MyTEM OTKPBITOW MPOAaXH HIH HEIo-
CPEJICTBEHHOTO TIPEJIOKEHUSI CepTH-
¢ukaroB ®OH 3apanee onpeneaeHHOMY
Kpyry nui (OTKpbITas WK 3aKpbITas
MIPOJ1aXka) COITIACHO MOJIOKEHHUSM CT. CT.
25 u 40 3akona Ykpaunusl «O ¢uHaHCO-
BO-KPEAMTHBIX MEXaHU3Max yIpaBlie-
HUS MMYILECTBOM IIPH CTPOUTEILCTBE
KHUIbSL M OIEpalMix C HEeABHKHMO-
CTBIOY.

Ipusnedennnie obpazom
CpeACTBa HCIOJB3YIOTCS (UHAHCOBBIM
YUPEKACHUEM, KOTOPOE  BBICTYIACT
YIPaBIAOIIMM [0 J0TOBOPY JOBEpH-
TEJILHOTO YIPABJICHUS CepTH(HUKaTaMU
OOH, 3akroueHHOMY MeXIy GHHAHCO-
BBIM YYPEKICHHEM U COOCTBCHHHUKAMHU
cepruduxaroB ®OH, B uHTEpecax mo-
CIICIHUX KaK yupeauTesel ynpaBieHus.

VYenoBus BbITycka W 0OpaleHHs
ceprudpukaroB ®OH mnpegycMoTpeHsI
ct. 39 3akona Ykpauusl «O GpuHaHCOBO-
KPEIUTHBIX MEXaHM3Max YIpaBlICHHs
HMYILIECTBOM HpPU CTPOMUTENIBCTBE KH-
JIbsl M OTIEPALIUAX C HEIBUKUMOCTBIOY.

Ceprudukaret ®OH kak 1eHHBIC
OyMaru TMpeloCTaBISIOT BO3MOXKHOCTh
COOCTBEHHHKY TMOJIy4aTh JIOXOJ OT
yIpaBJICHUS] MU YIPABISIOMUM — (H-
HAHCOBBIM YUpPEXJEHHEM COTIIACHO J0-
TOBOPY YHpAaBJICHUS HMYILIECTBOM, a
yIpaBIIAIOLUIEMY — IPUBJIEKATh CPEJICTBA
(Gu3nYecKUX M IOPUAMYECKUX JIUIl B
yIpaBlieHUE C LEeIbl0 GUHAHCHPOBAHUS
MAacCOBOTO CTPOMUTENBCTBA KUIbA (CT. 1
3akona YkpaunHbsl «O ¢QuHaHCOBO-Kpe-
JUTHBIX MEXaHU3MaX YIpPAaBICHUS HUMY-
LIECTBOM TIPH CTPOUTEIHCTBE JKUIIbS H
OInepanusix ¢ HeIBUKUMOCTBIO»).

Cormacuo 4. 11 cr. 25 3akona Ykpa-
nuHbl «O (UHAHCOBO-KPEAUTHBIX MeXa-
HU3MaX YHPaBICHUS MMYILECTBOM IPH
CTPOMTENIBCTBE XKHJIbS U ONEpalusx ¢
HEJIBIJKUMOCTBIO» ynpasinsatomuit ®OH
WHBECTHPYET CpEICTBA, IPHUBIICUCH-
Hble oT mponaxu cepruduxkaros ®OH,
B OIEPALMH C HEJABMKMMOCTbBIO, TIOJY-
YyaeT JO0XOA OT 3THUX olepauuid u pac-
MpeeIIsieT MONYy4YCHHBIH J0X0A MEXIy
cobctBenHnkamn ceprugpukatos @OH
Ha ycnoBusx npasun @OH. ®OH cos-
JlaeTCs Ha CPOK, YCTAHOBICHHBIH MpO-

TaKHUM

CIICKTOM OMHUCCHUHU, U JIO €I0 UCTCUCHUA
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SMUTEeHT cepTudukaToB s3troro POH He
NpUHUMaeT Ha ce0s 00s3aTenbeTB 10
BBIKyNy Takux ceprupuxaros. OOH
JICHCTBYET JI0 MOMEHTA BBINOJIHCHUS
BCEX 00s3aTeNbCTB Mepea COOCTBEHHU-
kamu ceprudpukarop @OH. CornacHo
cT. 2 3akoHa Ykpanusl «O ¢puHAHCOBO-
KPEIUTHBIX MEXaHM3Max YIpaBlICHHS
HMYIIECTBOM TP CTPOUTENHCTBE JKH-
b W ONEPALHAX C HEABMIKHMOCTBIO»
¢onHx omepanuii ¢ HEABIKHMOCTBIO —
9TO CpPEACTBA, IOJIyYEHHbIE YIPaBIs-
oM ®OH B ympaBieHue, a Takxe
HEIBXKMMOCTbh U JIpyroe HMYIIECTBO,
HMYILIECTBEHHBIC TIPaBa M JOXObI, IIPH-
OOpeTEeHHbIC OT YIPABICHUS OSTUMHU
CpelCTBaMHU.

Ilocne ucreyenust cpoka, Ha KOTO-
peIi  OBUT CO37IaH COOTBETCTBYOIIHIA
®OH, cobcTBeHHUK cepTU(UKATOB MPU
X BBIKYIIE SMHUTCHTOM ((HMHAHCOBBIM
y4pexkIeHHEM) HUMEeT MpaBo Ha IOJY-
YeHHE YacTH YUCTHIX akTuBoB ®OH B
neHexxHol ¢popme (ct. 25 u ct. 37 3axo-
Ha YkpanHbl «O GUHAHCOBO-KPEAUTHBIX
MEXaHU3Max YIPaBJICHUS UMYIIECTBOM
IIPHU CTPOUTEINILCTBE XKUIIbSI U ONIEPALIUAX
C HEJIBIDKMMOCTBIO» ).

IIpaBoBBIE OCHOBBHI BBIITyCKa M 00-
palleHus] MIOTeYHbIX OOaMranuii, Tpe-
0OBaHUS K UX MIIOTCYHOMY IOKPBITHIO,
Tak)Ke OCOOCHHOCTH TOCYIapCTBEHHOTO
perynupoBaHMs W Hazx3opa B 9ToH cde-
pe YCTaHOBJIEHBI 3aKOHOM YKpauHBI
«O0  WIOTEYHBIX  OOJWUTramusx»  OT
22.12.2005 r. [4]. UmoTeunbiMK 00IHITa-
LUSMU SABJIAIOTCS OOJMIalluy, MCHOJIHE-
HUE 0053aTeIbCTB IMUTEHTA MO KOTOPHIM
o0ecreueHo UITOTeYHBIM TOKPBITHEM (CT. 3
3akoHa Ykpautbsl «O0 HUIIOTEYHBIX 00JIH-
ranusix»). moreuneie oOnuranuu sBisi-
FOTCSI UMCHHBIMH LICHHBIMH OyMaram.

Wnoreynast oOnuranus  yIocTo-
BEepsieT BHECEHHE JIEHEXKHBIX CPEACTB
ee COOCTBEHHHMKOM U TOATBEP)KIAeT
00513aTeIbCTBO AIMHUTEHTAa BO3MECTHUTH
€My HOMHHAJIBHYI0 CTOMMOCTH JTOH
o0NUranuu M JIEHEKHOTO JI0X0Ja, a B
Clly4ae HEUCIOJIHEHUSI YMUTEHTOM 00s-
3aTeJIbCTB 110 MIIOTEYHOW OOIUranuu
MIPEJOCTaBISIET €e COOCTBEHHHUKY IPABO
YAOBJIETBOPUTH CBOE TpeOOBaHUE 3a
CYET UIOTEYHOTO MOKPBITHS.

WnoreyHoe MOKpPHITHE COCTAaBIIs-
0T UIIOTEYHbIC aKTHUBBI, KOTOpbIC 00e-
CIIEYNBAIOT HCIIOTHEHHE O005S3aTeNbCTB
SMHUTEHTA TI0 UIOTCYHBIM OOIUTAIUSM,
npejcTasiss co0oi mpaBo TpeOGoBaHUS
Mo o0ecIeYeHHBIM HIIOTEKOW JIeHEeX-

HBIM 00s3aTesbCcTBAM JO0JDKHHUKA (CT. 2
3akoHna YkpauHbsl «O0 HIIOTEYHBIX 00-
JTUTALHSIX) ).

IIpu 5TOM 3aKOH IperycMaTpUBacT,
YTO WIIOTEYHBIC AKTHUBBI, BKJIIOYCHHBIC
B COCTaB MIIOTEYHOTO IMOKPBITHUS HIIO-
TEYHBIX OOJHMraluid, CUUTAIOTCSA Mepe-
JTAHHBIMHM AYMHUTEHTOM HIIOTEYHBIX O00JIHU-
raiui uX cOOCTBEHHMKAM B 3ajor. Tak,
cormacHo cT. 8 3akoHa Ykpaunbel «O0
UIOTEYHBIX OOTHTAIMSIX» HIIOTCYHBIC
U Jpyrue aKTHUBbI, BKJIIOYEHHBIE B CO-
CTaB UIIOTEYHOI'O MOKPBITUS, CUUTAIOT-
sl TIepeJlaHHbIMU B 3aJI0T, KOTOPBIH 00e-
CHeYMBaeT HCIOJHEHHE O0s3aTeIbCTB
SMHUTEHTA-3aJI0To/IaTeNsi  mepesn  cob-
CTBEHHUKAMH HIIOTEYHBIX OOMUTanuil —
3a]I0TO/IepPKATEISIMH, YTO O3HAYaeT UX
3aJI0T B CHJIY 3aKOHa.

3aKOHHBIH 3aJIOT MIIOTEYHOTO I10-
KPBITHSI BO3HHKAET C MOMEHTA TOCyAap-
CTBCHHOIl pPErMCTpanud BhIyCKa HIIO-
TEYHBIX OONUTalii ¥ BHECCHHS B pe-
€CTp MIIOTEYHOrO IMOKPBITUS CBEIEHUH
0 BKJIOYCHHMH 3THX aKTHBOB B COCTaB
UIOTEYHOTO TOKPBITHS.

CBenieHuss 00 OTATOLICHUH 3aJl0-
IOM MIIOTEYHOTO MOKPBITHUS IOJIEKAT
BHECEHMIO B [ OCymapCTBEHHBIH peecTp
OTATOIICHHUH JBH)KUMOTO HMMYIIECTBA
VYkpaunsl (4. 1 cT. 8 3akoHa YKpauHBI
«O0 UITOTEIHBIX OOTUTATIHIX).

ITocne rocymapcTBEHHO# perucrpa-
LUK 3JI0Ta UIIOTEYHOTO MOKPBITUS COO-
CTBCHHHUKAM HMITOTEUHBIX OOIUTalNil KaK
3aJI0TO/IepKaTeNsIM TIPUHAUICKUT BbIC-
IHMHA OPUOPHUTET Iepes IpaBaMu JIHO0
TpeOOBaHUSAMH JPYTUX JIMI] 110 UIOTEY-
HOMY ITOKDBITHIO.

WnoreyHoe MOKpHITHE OTAEISAEeTCS
OT JIpYroro umyiiecrsa sMuTeHta. OHO
HE MOET BKIIIOYAThCs B JIMKBHJALIMOH-
HYI0O MacCy SMHUTEHTa, HE MOXKET ObITh
MpeIMETOM HaJIOTOBOTO 3ajora 10 MOJ-
HOTO HCIOJIHEHHS 0053aTeNbCTB MO CO-
OTBETCTBYIOIIEMY BBIIYCKY HIOTCUHBIX
obmuranui.

ITpekpamaercst 3ajJ0r HIOTEYHOTO
MIOKPBITUS B CJlyyae MOJHOTO YIOBIET-
BOpeHHsI TpeOoBaHMH COOCTBEHHUKOB
UIIOTEYHBIX OOJUralui WK mociie 00-
palleHHs B3bICKAHUS HA UIIOTEYHOE T10-
KpBITHE.

Wnoreynble 00IUTrauy MOTyT OBITH
JIBYX BHJIOB: OOBIYHBIC U CTPYKTYpPHUPO-
BaHHbIE.

WnorteyHble OOMUTallU CYLIECTBY-
0T UCKJIFOYUTEIBHO B OE310KYyMEHTAp-
HO# (opme.

" LEGEA SI VIATA

3aKOHOM yCTaHOBJIECHBI 0053aTelb-
Hbl€ PEKBU3UTHI JUISl HIIOTEYHBIX 00-
JUraluMid Kak LEeHHBIX Oymar, B 4acT-
HOCTH, coOrjiacHo 4. 6 cT. 4 3akoHa
Vkpaunbl «O0 HUMOTEUHBIX OOJIUTAIM-
SX» I100aNbHbl cepTudUKAT BBIITyCKa
UIIOTEYHBIX OOnuranuii 00s3aTeabHO
IOJDKEH CcojxepXaTh WX HaWMEHOBa-
Hue (OOBIYHAs WM CTPYKTYpPHUPOBaH-
Has WIOTEYHAasi OONHWTanus) U CCBUIKY
Ha TO, YTO HCIIOJIHEHHE 0053aTelbCTB
SMHUTEHTA 00ECIeUNBACTCS UITOTEYHBIM
MOKPBITHEM.

OMUTEHTOM OOBIYHBIX HIIOTEYHBIX
o0nuranui SIBISIETCSl MIOTEYHBIH Kpe-
JUTOpP, KOTOPBIH HECET OTBETCTBEH-
HOCTb 32 WCIIOJHEHHE 00s3aTeIbCTB MO
TaKUM HIIOTCYHBIM OOJIMIalusiM HIIO-
TEYHBIM MOKPBITHEM H BCEM JPYTUM
CBOMM MMYIIECTBOM, Ha KOTOPOE MOXKET
OBITE OOpamieHo B3bICKaHWe. Mmored-
HBIM KPEIUTOpPOM sBIsieTCss (puHaHCO-
BOE YUpexaeHHe (Kpome CIeHaTn3u-
POBAaHHOTO MIIOTEYHOTO YUPEkKACHUS)
[4, cT. 2], xoropoe mpeaocTaBiseT
KpeauThl (3aiiMbl), UCTIOJTHEHHE 00s3a-
TEJIbCTB JOJDKHUKOB 110 KOTOPHIM 00e-
CIICYCHO UIOTEKOH M/WIIM KOTOPOE NpH-
00peno mpaBo TpeboBaHus MO obecre-
YEHHBIM HIIOTEKOH KpeauTaM (3aiimam)
OT APYTHX JIULL.

VYhpaBrneHnue MMOTEYHBIM TOKPBITH-
eM OOBIYHBIX MIIOTEUYHBIX OOJIMTAIHI
BO3JIAraeTcss Ha YHPaBISIONIETO, KOTO-
pBIil IeiicTByeT B MHTEepecax cOOCTBEH-
HUKOB MIIOTE€YHBIX obnuranuii. Cornac-
HO 4. 2 cT. 15 3akona VYkpaunsl «O0
UIOTEYHBIX OOJINTALUAX» TAKUM YIIPaB-
JISIOUIUM MOXKET ObITh (PUHAHCOBOE yu-
peKICHUE, TOJNyYUBLICE JHMLEH3UI0 Ha
ocymiecTBiIeHHe  NMpodeCcCHOHANIbHON
JIeSITEILHOCTH Ha PhIHKE [IEHHBIX Oymar
— IESTEIbHOCTH IO YNPABICHHUIO HIIO-
TEYHBIM OKPBITHEM.

OMHUTEHTOM  CTPYKTYPHPOBaHHBIX
UIIOTEYHBIX OOJNUTalni SIBISICTCS CIe-
[UATH3UPOBAHHOE HWIIOTEYHOE YUPEeK-
JICHHE, KOTOPOE HECET OTBETCTBEHHOCTD
3a MCIIOJHEHUE 0053aTeNbCTB O TAKUM
UIOTEYHBIM OOJUralusM TOJBKO HIIO-
TEYHBIM HOKPBITHEM.

Crenuanu3upoBaHHOE
YYpEeKACHUE — 3TO (HUHAHCOBOE Yu-
PEKICHUE, HCKIIOYUTEIbHBIM BHIOM
NIeATEIBHOCTH KOTOPOTO SIBIISIETCS TPHU-
oOpeTeHne WIOTEYHBIX aKTHBOB (WX
MpoAaka B CIydasX, PeTyCMOTPEHHBIX
3akoHoM YkpauHbl «O0 HIIOTEUHBIX 00-
JUTANHIX» U MPOCIIEKTOM 3MHCCHHU) U

HIIOTCYHOC



L

BBIIIYCK CTPYKTYPHUPOBAHHBIX HIIOTEY-
HBIX OOJIHMTraIui.

Vcnonnenne 0053aTeNbCTB  TrocCy-
JTAPCTBEHHOTO UIIOTCYHOTO YUPEKICHHS
nepea  COOCTBEHHHKAMH  HIOTEYHBIX
obnuranuii  obecrnednBaeTcss rocyaap-
CTBEHHBIMH T'apaHTUSAMHU, KOTOPHIE BEI-
JAIOTCS COTJIACHO TIOJOXEHHSIM CT. 6
3akona YkpanHsl «O rocyJapCcTBEHHOM
6romkere Ykpaussl Ha 2013 r» no pe-
mennto Kabunera MunucTpoB VYkpau-
HEI [5].

@OyHKIMM 1O YHPABICHUIO HIIO-
TEUYHBIM TOKPBITHEM B HMHTEpecax
COOCTBEHHUKOB  CTPYKTYPHPOBAaHHBIX
UIOTEYHBIX OOJIMranuii OCyLIeCTBISET
YIPaBISAIOIIUA.

Cornacuo ct. 21 3akoHa YKpauHBI
«O06 MMOTEYHBIX OOMUTranMAX» YIpaB-
JISTONTIM UIIOTEIHOTO TOKPBITHSI CTPYK-
TypHUPOBAHHBIX HITOTEYHBIX OOJIMTAITHI
MOXET OBITh OaHK WIM HEOAHKOBCKOE
(hrHAHCOBOE YyUpeXKIeHNE, TOTyIUBIIEe
JUILEH3MI0 Ha yNpaBlIeHHE HIIOTEYHBIM
MOKPBITHEM, BblJJaHHYI0 HanuoHanbHOM
KOMHCCHEH 110 IeHHbIM Oymaram U (oH-
JI0BOMY PBIHKY YKpauHBI.

BhInycKd ¥ MPOCIEKTHl UIOTEYHBIX
o0nuranuit moasIekar rocyaapCTBEHHOM
perucTparuu, KoTopas OCyIIeCTBISIETCS
HamuonanbHOM KOMHCCHEH IO IIEHHBIM
Oymaram 1 ()OHZOBOMY PHIHKY YKpauHBI
(cT. 4 3akoHa YkpanHbl «O0 HITOTEIHBIX
00IUTAIUAXY ).

B omnmmume oT WNOTEYHBIX 00IH-
rauui, MIOTEYHBIX CcepTU(PUKATOB MU
ceprudukaroB DOOH, 3akmagHas He
OTHOCHUTCS K OSMHCCHOHHBIM I€HHBIM
Oymaram. OHa mpencTaBisieT UMEHHYIO
LICHHYI0 Oymary, KoTtopasi BblJaeTcs Ha
UMsI MIIOTEKOJEpHKATeNsi — KpeauTopa
10 00ecreYeHHOMY UIIOTEKOH JeHEeKHO-
My 00513aTeNbCTBY, KOTOPBIH U SIBISIETCS
MEePBBIM COOCTBEHHHUKOM 3aKJIaIHOMH.

3akmazHas BBICTYNAeT OJHOW W3
HoBeJN 3akoHa YKpauHbl «O0 HIOTEKE»
ot 05.06.2003 1. [6]. Ee HasHaucHuE
COCTOMT B YCKOpEHHMH 000poTa 3allo-
JKCHHOW HEJABMIKUMOCTH M PACIIUPEHUU
BO3MOXXHOCTH 3aJIOTOZIEP)KATENs B CKO-
peiileM yJI0BIeTBOPEHHH CBOUX Tpebo-
BaHMII.

Cornacao ct. 20 3akoHa YKpauHBI
«O06 unoreke» 3aKiIagHAs — 3TO UIIOTEU-
Has eHHas Oymara, ynoCTOBepsIoLias
0e3ycJI0oBHOE TIPaBO €€ COOCTBEHHUKA
Ha TIOJyYeHHE OT JOJDKHUKA HCIOJHE-
HUSl TIPH YCJIIOBHH, YTO OHO IOIJICKHUT
WCIIONTHEHUIO B JIeHEXXHOH (opme, a B

ciIy4yae HEHCIIOJIHEHHsS OCHOBHOTO 00si-
3aTejIbCTBA — MPABO OOPaTUTh B3BICKA-
HUE Ha MpPeJAMEeT UITOTEKH.

3akianHas HE MOXKET BbIIABaThCS,
€CIIU MIOTEKOW 00EeCMevYeHo JCHEKHOEe
00s513aTeNbCTBO, CyMMa J0jra Ho Ko-
TOPOMY Ha MOMEHT 3aKIIOUCHHUS HII0-
TEYHOTO JIOTOBOpa HE OIpenaeleHa u
KOTOpOE HE COJEP)KUT KPUTEpPHUEB, II0-
3BOJISIIOLINX OTPEACIUTh 3Ty CYMMY Ha
KOHKPETHBI MOMEHT.

IloguepkuBas cBs3b 3aKJIAaJHOU C
JIPYTUMH UIIOTEYHBIMU IICHHBIMU OyMa-
ramu, clieflyeT yKas3arb, 4TO 3aKJaJIHble
MOTYT O0ECHeunuBaTh BBIMYCK HIIOTEY-
HBIX OOJHranuil ¥ HIOTEYHBIX CEepPTH-
¢ukaros (ct. 31 3akona Ykpaunsl «O0
UTIOTEKEY).

[Ipennaznauenue 3akiaagHOM  Kak
[IEHHOW OyMarum Hapsay ¢ HIIOTEYHBIM
JIOTOBOPOM — YIOCTOBEpSITH ITIpaBa 3a-
noronepxkarens. [Ipu sTom 3akiagHas
— 9TO Takas IeHHas Oymara, KoTopas
MOJATBEPKIAET TNPaBO COOCTBEHHHKA
3aKJIaJIHOM Ha TMOJyYeHUE HCIIOTHCHHS
Mo 00s13aTeNbCTBY, 00ECIeYeHHOMY 3a-
JIOTOM HEIBMIKUMOCTH (MIIOTEKOM), MC-
KIIOYUTEIbHO HAa OCHOBAHUH 3aKJIa[HOM
0e3 HEOOXOAMMOCTH MPEIOCTABIATH
WHBIE JOKA3aTeIbCTBA.

[To sxemaHWIO WIOTEKOAEPIKATEISI
€ro IpaBa MOTYT OCHOBBIBATHCS HA HITO-
TEYHOM JI0TOBOpE JIN00 Ha 3aKkyIagHON. B
MOCJIETHEM CITydae yCIIOBHUS HIIOTEYHO-
TO JIOTOBOpA JIOJDKHBI ITPEeTyCcMaTpuBaTh
BBIJIa4y HITOTEKOICPIKATEIIO 3aKIaTHOM.
IIpu aTOM mOCIIE BBIIa4H 3aKJIaTHOM HC-
MOJIHEHUE OCHOBHOTO 00s53aTeNnbCcTBa
u oOpaieHue B3bICKAHHS Ha MPEIMET
UIIOTEKH MOXKET OBITh OCYIIECTBICHO
TOJILKO Ha OCHOBAaHHMH TpeOOBaHUsI COO-
CTBEHHMKA 3aKJIaJHOM.

CocTaBisieT 3akKJIaJHyl0 Ha OC-
HOBaHWM WIIOTEYHOTO JOTOBOpa 3a-
JIOTONATeNb-T0JDKHUK 10 OCHOBHOMY
00s13aTeIBCTBY, @ B TEX CIIydasx, KoTaa
3aJI0TO/IaTeNIeM SIBIISIETCSl TPEThe JIMIIO,
— JOJDKHHK BMECTE C 3aJI0roJlaTelieM.
CeneHusi O BbIJa4e 3aKJIAJHOW TOJ-
JIeKaT TOCYIApCTBEHHOW perucTpanuu
B [OoCynapcTBEeHHOM peecTpe BEeLIHBIX
npaB Ha HEABM)KMMOE HMYIIECTBO
VkpauHbl B TOpsAKE, MPEAYCMOTPEH-
HOM 3akoHOM VYkpamHbl «O rocynmap-
CTBEHHOM pPETHCTpAI BEIIHBIX IIPaB
Ha HEABIDKHMOE UMYIIECTBO M UX OTS-
romenuit» ot 01.07.2004 1. [7]. [Tocae
TOCYJapCTBEHHOH pErucTpaluy HII0-
TEKH OpWUTHHAJI 3aKJIaTHOW TeperaeTcs
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HIOTEKO/IEPIKATENII0, €CJIM MHOH Hops-
JIOK Nepeiayy 3aKJIaAHOM He TIpeycMo-
TPEH UIOTEYHBIM JIOTOBOPOM.
COOTBETCTBEHHO, TEPBBIM  COO-
CTBEHHUKOM 3aKJIaHOU SBJISETCS JIULIO,
KOTOpOE Ha MOMEHT BBIJIAuU 3aKiIaj-
HOW HMEeT CTaTyc HIOTEKOJEpIKaTes
B MIIOTEYHOM JI0oroBope. B cBoe Bpewms
N.A. TloxpoBckuii, 3annmasch mnpooie-
MaMH 000pOTOCIIOCOOHOCTH HIIOTEK,
obparan BHUMaHHE Ha TO, YTO IHPKY-
JSIMA  3aJI0OTOBBIX NpaB oOneryaercs,
KOIJIa MEPBBIM JepXKaTeJIeM 3aJI0T0BOTO
CBUJIETEJILCTBA SABISAETCS COOCTBEHHUK
umenus [8, c¢. 217], To ecThb 3aynorona-
TeNb (MIIOTEKOAATENb), @ HE 3aJI0T0ep-
JKaTenb (MIOTEKOAEPIKATENb).
3aknajHas COCTABISETCS B IUCh-
MEHHOH (opme (HoKymeHTapHOH (op-
Me) B OXHOM »HK3eMrursipe. Duxcarus
MpaB, 3aKpEIICHHBIX B MMEHHOI 100
opAepHOIl LeHHOH Oymare B 06e310Ky-
MEHTapHOW (opmMe, BO3MOXKHA JIHIIb
TOr/a, KOrJa 3TO MPEeJyCMOTPEHO 3aKo-
HOM. 3akoH Ykpauubl «O0 UIOTeKe» U
JIpyrue 3aKOHBl HE IPeNyCMaTpUBAIOT
TaKyl0 BO3MOXXHOCTb JUISl 3aKJIaJHBIX.
B nureparype ormeuaercs, uto (ukca-
nus npaB B 0e310KyMeHTapHOU (Gopme
HEBO3MOJXKHA Ul TaKUX IICHHBIX Oymar,
Kak BEKCeJsi, YeKH, BappaHThl, KOHOCA-
MEHTBHI, 3aKIagHbIe [9, c. 26].
3akJIaHOW MPEIOCTABIACTCS TPH-
OpHUTET TMepe]l OCHOBHBIM 00s3aTelib-
CTBOM, 00ECIICUCHHBIM 3aJI0TOM HE/BH-
KUMOCTH, ¥ HIOTEYHBIM JIOTOBOPOM.
IIpu HecoBmajeHUH UX COAEPIKAHU
ClIeyeT PYKOBOJICTBOBATBbCS — CONEp-
JKaHueM 3akjangHoil. Hampumep, ecnm
B 3aKJaJHOM YKa3aHO HMYILIECTBO B
OoJIbLIIEM KOJIMYECTBE, YeM B HIIOTEY-
HOM JIOTOBOpE, TO HHAOCCAT KaK HOBBIH
COOCTBEHHHUK 3aKJIagHOW mpuobpeTaer
IIPaBO COTJIACHO 3aKJaJHOM, a HEe J0ro-
BOpy 00 umoreke. VCKIIOUeHHE COCTaB-
JISIFOT CITy4dau, KOT/ia MHIO0CCAT B MOMCHT
COBEPIICHHS CICIKHA 3HAJ WK JOJIKCH
ObUI 3HATh O HECOOTBETCTBHUU YCIIOBMH
3aKJIaZIHOM MIOTEYHOMY JOTOBOPY MIIH
o0ecriedeHHOMY MM 00S3aTEIbCTBY.
B »TOoM cnmywae mHAoccaT Kak HOBBIH
COOCTBEHHHUK 3aKJaJHOW mpuobperaer
MPaBO COTIIACHO 3aKJIaJHOH, a He JO-
roBOpy 00 HIOTEKe, eCliid eMy He ObLIO
M3BECTHO 00 3TOM pacxoxaeHuu. [Tono-
KCHUSIMH 3aKJIQJHO ClIeayeT PyKOBOJ-
CTBOBAaThCS TAKXKe B TOM CiIydae, KOrjia
MHAOCCAHT (MIOTEKOJePKATENb HIIH HE
NepBbIi COOCTBEHHUK 3aKJIQIHOM) 3HAI
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0 PacXOXKJIEHUU MEXIY YCIOBUSMHU 3a-
KJIaJHOW U MITOTEYHBIM JOTOBOPOM HIIH
OCHOBHBIM 0053aTEILCTBOM.

Hnorexonarens ycrTpa-
HUTHh HECOOTBETCTBUE 3aKJIagHON oc-
HOBHOMY 00s53aT€IbCTBY U JOTOBOPY
00 WmoTeke MmyTeM BbIAaYd HOBOW 3a-
KJIaJHOM, JJIsI 4ero HIOTeKoJepKaTe-
JII0 HEOOXOAMMO HEMEUICHHO MOoCie
00HapYKEHHSI TAaKOTO HECOOTBETCTBHS
oOparutbesd K unorexonarento. Ilpu
BO3HUKHOBEHHH YOBITKOB, BBI3BAHHBIX
pacxokJIeHHEeM 3aKJaIHOW W yKa3aH-
HBIX JIOKYMEHTOB, HITOTEKOJATeNIb KakK
COCTaBUTEIb 3aKJIaJHOU HECET OTBET-
CTBEHHOCTh B COOTBETCTBHH C HOpMa-
mu TiaBbl 51 I'pakmaHckoro Kopekca
VYxpaunst [10].

3akianHas, Kak U JpYyrue ICHHBIC
Oymaru, JOJDKHA OBITH MPEIbSIBICHA €€
COOCTBEHHHKOM JUISI  OCYIIECTBICHHS
IpaB, 3aKPEIUICHHBIX B 3aKJIaTHOH, 00s-
3aHHOMY JHIy. Tak, cOOCTBEHHHK 3a-
KJIaJJHOW 00sI3aH MpPEIbsBUTH 10 Tpebo-
BaHHUIO JOJDKHUKA OPUTHHAJ 3aKJIaJHOM
0e3 ero mepenay JOJDKHUKY, €CIIU OH
MpeabsBUI JOJDKHUKY TpeboBaHHe 00
HCIIOJIHEHUU OCHOBHOTO 00s513aTeNbCTBa
B CBOIO TOJb3y. 3aKiagHas MOMJIEKHUT
nepenade JODKHUKY B Clydae IMOJTHOTO
HCTIOJTHEHUS UM OCHOBHOTO 00s3aTelb-
crBa. HaxoxaeHue 3akjiaiHON y JOJIK-
HUKa TIOATBEPXKJAaeT HWCIIOJHEHUE OC-
HOBHOTO o0si3arenibeTBa (CT. 22 3akoHa
VYkpaunsl «O6 unorekey). Ilpu ucnoi-
HEHUHU 00s13aTenbcTBa, 00ECIEeYeHHOTO
HIIOTEKOH, MpEeKpaIleHHe UIIOTEKH Y/IO0-
CTOBepseTcs MyTeM IMepeladyd 3aKiiaj-
HOH UITOTEKOJATENIO.

BriBoabl. HecmoTpst Ha ocoOeHHO-
CTH 3aKOHOAATEIBbHOTO PEeryIUpPOBAHHUS
BBIMTyCKA M OOpAIIeHHs UITOTEYHBIX 00-
JIUTAIUi, UIMOTEYHBIX CEPTU(GHUKATOB U
ceprudpukaroB ®OH kak SMUCCHOHHBIX
WIIOTEYHBIX M[EHHBIX OyMar, BBIIAYN
W HCTOJB30BaHUs 3aKJIaTHON Kak He-
SMHUCCHOHHOMW IIEeHHOI1 Oymaru, o4eBu/I-
HO, YTO BCE BHJBI MIIOTEYHBIX IIEHHBIX
Oymar oObBeAHHSIET OOECIEeYeHHOCTD
BBITIOJIHEHUsI 0053aTENIbCTB 1O HUM
HEJBH)KUMBIM  HMYIIECTBOM, IPaBO
3aj0ra Ha KOTOPOE€ MPUHAJICHKUT COO-
CTBEHHHKAM dMHUCCHOHHBIX UIIOTEIHBIX
LIEHHBIX OyMar WJIH UIOTEKOACPIKATEIIO
3aKJIaIHOW. 3aJI0)KEHHOE HEJBHIKHMOE
UMYIIECTBO TIPEACTABIsAECT pe3epB B
pa3mepe TpeOoBaHHS COOCTBEHHHKA
HIIOTEYHOH IeHHO# Oymaru. Y4uTsIBas,
YTO ITOT pe3epB OyleT 3aaeiicTBOBaH

00s13aH

TOJBKO B Cllyyae HEUCIIOJHEHUS SMU-
TEHTOM HJIM 3aJ0rofaTesieM 3aKiaJHoi
cBOEH 00SA3aHHOCTH IIO BBIILIATE YKa-
3aHHOW B MIIOTEYHOH IeHHOW Oymare
JICHEKHOH CyMMBI €€ COOCTBEHHHKY,
MOCIEIHUN MOXET OBITh Ha3BaH UCTOU-
HUKOM HMCIOJHEHHS HapyIICHHOTO 00s-
3aTeNbCTBA, HAJINYHE KOTOPOTO SIBIIS-
eTcsl XapaKTepHbIM /s c11oco0oB 00e-
CIICYCHUS HCIIOIHEHUs 00s3aTeIbCcTBa.
K mociennumM, 0e3ycioBHO, OTHOCHUTCSA
3aj0r ¥ Hauboyiee BOCTpeOOBaHHAsS €ro
Pa3sHOBUAHOCTh — MIOTEKa (3aJor He-
JIBIDKUMOTO UMYILECTBA).
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3AKOHOJIATEJILCTBA CTPAH MUPA O TIPABOBOM PET'VJINPOBAHUH
OTHOILIEHUI B COEPE PENMPOAYKTUBHOM MEJTUIIMHBI

Eaena PABEHKO,
acrUpaHT Kaeapbl IPaykIaHCKOTO MpaBa

Kueckoro HanmoHaibHOTO yHUBepcuTeTa uMeHu Tapaca llleBuenko

Summary

The article is to do with the analysis of legislation of different countries in the world, such as Australia, UK, Italy, USA, Japan
and others, relating to the application of methods of assisted reproductive technologies. Throughout the world, relations in the sphere
of reproductive medicine are whether not regulated at all or are regulated by taking into account peculiarities of the legal system of
any state. We attempt to reveal the features and characteristics of the legislation of some countries in order to find common signs and
patterns with the legal regulation of relations in the implementation of interventions in the human reproductive system.

Key words: reproduction, reproductive medicine, right to reproduction, reproductive rights, legislation, surrogacy, assisted

reproductive technologies.

AHHOTaNUA

Crarbs NOCBAIIECHA aHAIN3Y 3aKOHOJIATEIbCTBA Pa3JIMUHbIX FOCYAAPCTB MUPA, TaKUX Kak ABCTpainus, BenkoOpuranus, Uranus,
CIIA, SImonust n gpyrue, Kacarolerocs BOMPOCOB MPUMEHEHHSI METO0B BCIIOMOTaTeIbHBIX PENPOLyKTUBHBIX TEXHOJIOTHI. Bo Bcem
MHpPE OTHOIICHHUS B chepe perpoayKTUBHOW MEJULIMHBI WM HE PETYIMPYIOTCS BOBCE, MM PETYIMPYIOTCS C YYE€TOM 0COOCHHOCTEH
MPaBOBOH CHCTEMbI TOTO MJIM MHOTO rOCylapcTBa. MBI [ieJ1aeM IOIBITKY PacKpblTh OCOOCGHHOCTH U XapaKTEePHbIC YePThl 3aKOHO/1a-
TENBCTB Psiia CTPaH, HAWTH OOIIHe MPU3HAKK W 3aKOHOMEPHOCTH MTPABOBOTO PETYIUPOBAHISI OTHOIICHUH MPH OCYIIECTBICHUH BMe-
IaTeIbCTBA B PEMPOJYKTHBHYIO CUCTEMY UEJIOBEKA.

KroueBnie ci1oBa: penpoayKiys, pernpo yKTUBHAs MEANIMHA, IPAaBO HA PENPOLYKIHNIO, PEPOJYKTHBHBIE IIPaBa, 3aKOHOAATENb-
CTBO, CyppOraTHOE MAaTePUHCTBO, BCIIOMOTATEIbHBIC PETIPOTyKTUBHBIC TEXHOIOTHH.

]:[OCTaHOBKa npodaems. K. Yim-
Hekuil yrBepxkaan: «lIpaBo Ha
CYacThe COCTABJIAET, KOHEYHO, CaMoe
HeoTheMJIeMOe TIpaBo uenoBeka». K co-
JKaJICHUIO, JTAJIEKO HE BCE JIIOAU MOTYT
OLIYTUTb Ha ce0e CYaCTbe MATEPUHCTBA U
OTILIOBCTBA 1O NpU4nHe Oecrionus. B ta-
KHX Clly4asX BO3HHMKAeT HEOOXOAMMOCTb
oOpamieHuss B CIICHHAIU3HPOBAHHbIC
YUPEKACHHS AJIsl BBISCHEHHS HPHYMH M
HEMOCPE/ICTBCHHOTO JICUYCHHUSI ITOTO He-
TaTHBHOTO SIBJICHUSL.

AKTYaJIbHOCTB TEMbI HCCJIEI0BAHUS.
Co ItHA pOXKICHHS NEpBOro peOeHKa «H3
npoOHpKI» TponwIo yxe Ooiee 36 net. Bo
BCEM MHpPE HHTEPEC K Pa3BUTHIO BCIIOMO-
raTeNbHBIX PENpPOAYKTHUBHBIX TEXHOJIOTHI
00yCIIaBINBaCTCst IPUOPHTETHOCTBIO TIPO-
onembl Oecrutonust. [IpoGnema neueHust
OecCIutoiusi B HACTOsIIIIEe BpeMsl TIpHoOpe-
TaeT HE TOJBKO MEJHUIMHCKOE, COLUAIb-
HOE, SKOHOMHYECKOE, HO U FOPHANYECKOE,
ITHYECKOC 3HAYCHHE.

Co3nanue 3aKOHOJATEIbHBIX HOPM,
rapaHTHPYOIINX 0e30MacHOe MpaBO Ha
MaTepUHCTBO, IIPAaBO Ha OTLIOBCTBO, APY-
T'He PeNpoNyKTHBHbIC IpaBa, SBISETCS
KOHKPETHBIM TIPOSIBIICHUEM Pa3BUTHS Jie-
MOKpPaTHYECKHX IpaB B rocynapcree. K
COXKAJICHUIO, 3aKOHO/IATEIIH HE BCEX CTPaH
MHpa 3aKpeNuIi MoJ00HbIe TIpaBa, a TaK-
)K€ TAPaHTHU MX PealIU3aLiH.

B cBSI3M C M3JIOKEHHBIM LIEJBIO CTa-
THH CTaJ aHAJIM3 3aKOHOIATEIbHOIl 6a3bl

pa3IMYHBIX TOCYIapcTB Mupa B cdepe
PEeTIPOTYKTUBHONH MEIMIUHBI, OTHOIIIEe-
HUH TI0 MPUMEHEHHIO BCIIOMOTATEIbHBIX
PETIPOYKTUBHBIX TEXHOJIOTHH C BBIIEIE-
HHEM 0COOCHHOCTEH Kax /10l KOHKPETHOM
CTpaHBbI.

OCHOBOW HCClleloBaHMs CTajna 3a-
KOHOJaTenbHas 0a3a psla rocyaapcrs,
a Takke MHOCTpaHHas JHUTepaTypa,
NOCBSAILICHHAs Mpo0jIeMaM IPaBOBOrO
peryliupoBaHus OTHOLIEHUIl, BO3HU-
KaIOIUX NpU HNPUMEHEHHU BCIIOMOTra-
TEIBHBIX PEIPOLYKTUBHBIX TEXHOJIOTHI
(cmemyer OTMETHTBH, UTO B CTaThe Iepe-
BOJl Ha3BaHHUI BCEX 3aKOHOAATEIBHBIX
aKTOB CIIeJIaH Ha OCHOBE aBTOPCKHUX Ie-
PEBOJIOB U TIEPEBOJIOB CIICLUATHCTOB).
Kpome Toro, mcmonb3oBanuch TaHHBIE
MEXAyHapOJHbIX OPTaHU3alMH, B 4acT-
Hoctu Donna HapopoHacenenuss OOH,
EBpomneiickoil accomnuanumu denoBeue-
CKOH penpomaykuuu u >MOPHOJIOTHH,
MexnyHapoaHOW OpraHU3aIuy 31paBo-
OXPAHEHHUS.

H3i10:eHne 0CHOBHOTO MaTepHaJa.
IIpaBoBast 6a3a peryaupoBaHHSI OTHOIIE-
HUH, BO3HUKAIONMX TIPH INPUMEHEHUH
BCIIOMOTATEIBHBIX PETPOTYKTUBHBIX TEX-
Honoruit (nanee — BPT), B mupe HeonqHo-
ponHa. B nienoM 3akoHonarenbHas peria-
MEHTAIMs CTPOUTCS Ha YPOBHE 3aKOHO-
JIaTeNIbHBIX aKTOB MO 3PaBOOXPAaHEHUIO
00 crenuaibHbIX 3aKOHOB. EBponei-
CKOE 3aKOHOZATENILCTBO B cdepe peryiu-

POBaHUS OTHOILICHHI, BO3HUKAIOIIUX MIPH
MPUMCHEHUN BCIIOMOTATEIIBHBIX PEIMpo-
IYKTHBHBIX TEXHOJOTHH, OTIUYAETCS B
3aBHCUMOCTH OT CTpaHbI. Tak, MBI MOkeM
HaOIIOIaTh caMoe JKECTKOE MPaBOBOE pe-
rynupoanue B Utamuu u ['epmannu, 3aTo
3aKOHOJATeNbCTBO Bennkobpuranuu, Hc-
nanuu, benbrun u Hunepnanaos BecbMa
nrOepabHO B 9TOM OTHOIICHHH.

Heo0xoquMo OTMETHTB, YTO Cylie-
CTBYIOT CTPaHBI, KOTOpbIEe BOBCE HE yIe-
JSIOT BHUMAHUS PETYIUPOBAHHIO OTHO-
IICHUH, KOTOPBIE BO3HUKAIOT MPHU TPHU-
MeHeHuu moobx ¢popm BPT, npyrue xe
JIETATHFHO OTMCHIBAIOT KAXBIM ATaIl 3TON
MEIUIMHCKOI mponenypsl. Hampumep,
Coenunennble LlltaTer AMepuky He UMe-
FOT MacIITaOHBIX 3aKOHOAATEIbHBIX aK-
TOB B 3TOH cepe, B TO BpeMs Kak Jpyrue
pa3BUTbIC CTPAHbI NPEIOCTABIIIOT Ooliee
LIMPOKUI CHEKTP HOPM OTHOCHUTEJIBHO
ucnons3oBanuss BPT u Bo MHoOrux ciy-
yasxX OrpaHUYMBAIOT €T0 HCIIOJIb30BAHHUE.
Be3ycnoBHO, GONBIIMHCTBO 3aKOHOB, pe-
TYJIUPYIOLIMX OTHOIICHHUSI B 3TOU cdepe,
HE WealbHbI, HO UX Pa3pabOTYMKU Jie-
JIAIOT BCE BO3MOYKHOE I 0OeCIeueHUs
3I0POBBSI U OE30IACHOCTH JKEHIIUH, HC-
nons3yromux Meroas! BPT, u nereid, ko-
TOpBIE TIOSIBISIFOTCS. Ha CBET Onaromaps
3THM TEXHOJIOTHSIM.

[Ipoananu3upyem 3aKOHOIATEILCTBO
psaa ctpaH MHUpa AJsl TOTO, YTOOBI MOy~
YUTH O0IIee MPEICTaBICHUE O MIPABOBOM
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peryIMpoBaHUM OTHOLICHHWH, BO3HHUKAIO-
X npu npumeHenun BPT.

Aeécmpanusa perynipyer BOIPOCHI HC-
KyCCTBEHHOH PENpoIyKIHMU Kak Ha dere-
paabHOM YpOBHE, TaKk M Ha ypOBHE IITa-
TOB, NIE€peaBasi OCHOBHYIO MacCy IOJHO-
MOYHH B 3TOM BOIPOCE UMEHHO INTaTaM.
OcHoBHbIM DenepanbHBIM 3aKOHOM AB-
CTpaJlMM B aHAJIM3UPYyeMOW cdepe craa
AKT 0 3arpenieHuy KIIOHHPOBAHUS YeJI0-
BeKa JUTS PENPOAYKIUH U PETYITHPOBAHUT
yenoBeueckoro smbOpuona 2006 r. [1].
OTOT 3aKOH 3alpenaeT pernpoayKTHBHOE
KJIOHHPOBAHHE, OIHAKO IO3BOJIAET LITa-
TaM pa3pelnTh WIN 3aIPETUTh KIOHUPO-
BaHHUE B UCCJIEA0BATENIBCKUX Leisix. Kio-
HUPOBAHHUE B HAYYHBIX LIEJISAX JOMYCKaeT-
csl B Takux LITarax, kak Bukropus, Ho-
BbIl FOkHBIH Yanbe, Tacmanus, FOxnas
ABcTpanus 1 ABCTpanuiicKasi CTOINYHAs
Tepputopus. Kpome Toro, 3TOT 3aK0OH 3a-
npemaeT MOAN(UKAINIO 3apOAbIIIEBOI
JIUHUU ¥ KOMMEPUYECKYIO TOPTOBIIIO YeIo-
BEUECKUMHM SAHIEKIETKAMH, CIIEPMON HIIH
SMOpHOHAMH.

HanumonansHblil  HccienoBaTebCKUi
COBET 110 3PaBOOXPAHEHHIO U MEAULIMHE
ABcTpanuu myOonuKyeT JTHYECKHUe MPHUH-
LIMITBI UCIIONB30BAHUS BCIIOMOTATEIbHBIX
PETNPOAYKTUBHBIX TEXHOJIOTUH B KIMHH-
YEeCKOH MPAKTHKE W B HAYYHBIX HCCIEIO0-
BaHMAX [2]. DTn 001Me MPUHIAIIBT TOIIK-
HBI cobmonatbest neHTpamu BPT ¢ nensro
akkpenuranuy B KoMmutere mo akkpemu-
TaI¥ PEeNPOAYKTHBHBIX TEXHOIOTHI AB-
cTpanuu. B ykazaHHOM JIOKyMEHTE O4eHb
1oipoOHO  ONMHUCHIBAIOTCS BCE IIpaBUIIA,
KOTOPBIMH ~ JIOJDKHBI ~ PYKOBOJICTBOBAaTh-
csl BCE YYAaCTHHMKM OTHOIIECHHMH B cdepe
penponyKTUBHON MeauuuHbl. Tak, peub
UJICT O MaKCHMaJbHOM OIDaHHYCHUH KO-
JTUYECTBA YMOPUOHOB, KOTOPBIE CO3/IAI0T-
Csl JUIsL OTIPEZIETICHHOTO Kypca SKCTpaKop-
MOPaIFHOTO OIUTOJJOTBOPEHHS (Janee —
OKO), crporoMm BelIeHHUHM JOKyMEHTa-
UM, 3alpeTe HEMEIUIMHCKOTO BEIOOpa
moja Oymymiero peOeHKa, CypporaTHOM
MaTepUHCTBE Ha KOMMEPUYECKOH OCHOBE.
Hexommepueckoe cypporarHoe MaTepHH-
CTBO Pa3pPEIICHO JIMIIb B HEKOTOPBIX LITa-
Tax ABCTpalIHU.

OcHoBHbIMH 3aKkoHamu benveuu B
HCCIIelyeMOi 00NacTu SIBISIOTCS 3aKOH
«O Hay4YHOM HCCJIEAOBaHMU 3MOPHOHOB
B npodupke» 2002 . u 3akon «O mexnn-
LIMHCKOM BCIOMOTraTeabHOM PENpomyK-
UM U PacIpeieleHu CBEPXUUCICHHBIX
sMmOpuonoB u ramer» 2007 1. [3]. Croutr
OTMETHTh, YTO 3aKOHOIATENLCTBO belrb-

MU SIBJISIETCS JIOBOJIBHO TOJIEPAHTHBIM
C TOYKH 3PEHHS PEryIHpOBaHHsS 3TOTO
Borpoca. Mexy TeM 3aKOHOAATENbHbIC
AKThl 3alPelIaloT PENpOJyKTHBHOE KJIO-
HHPOBaHHE, CO3JaHHe SMOPHOHOB B HC-
ClIeIOBATENbCKUX 1IENIsIX, BHIOOP mona Oy-
nymiero pebeHka 06e3 COOTBETCTBYIOMIMX
MEIUIMHCKUX ToKa3arenei. OmHako B
[[EJIOM 3aKOH IPEIOCTABISIET JOBOJBHHO
cBOOOIHOE TT0JI€ ACUCTBHH ISl COOTBET-
CTBYIOIIUX yupexaeHuit. Kpnokoncepsu-
pOBaHHbIE 3MOPHUOHBI MOI'YT XPaHUTHCS
He Gosnee 5 sier. UMIutanTauus smMOpuoHa
paspelieHa B OPraHW3M JKEHIIMHbI, BO3-
pacT KoTopoii He npeBbiaeT 47 JeT.

VHTepecHO, 4TO 1O COCTOSHMIO Ha
2003 r. Bce mporenypbl BCIOMOTaTeIbHOM
penpoaykuny B besbruu noHocTeo ¢u-
HAHCHPOBAJIICH 32 CYET HAIMOHAIHLHOTO
TUTaHa 3/{paBOOXpaHEeHNs. DTOT BUJ CTpa-
xoBaHUs obecrieunBai 10 6 ukiaoB BPT
y JKeHIIMH B Bo3pacte 10 42 net. JKeH-
IUHBI cTapiie 42 JeT He MMeNn TpaBa
Ha CTpaxoBoe MOKpbITHE. EnnHcTBEHHOM
0COOCHHOCTBIO CTAJIO KECTKOE OrpaHnye-
HHE KOJIMYECTBA MEPEHOCHMBIX dMOpHO-
HOB B OJTHOM LIUKJIE (y KEHIIUH 10 36 JieT
2 sMOpuoHa, y xeniiuH 10 40 ner — 3).

JlocTyn K 31paBOOXpaHEHHIO, B 4aCT-
HOCTH K HpOrpaMMaM JIe4eHHs OecIio-
nus meronamu BPT, u ctpaxoBoe nokpsbl-
THEe JOCTaTOYHO TECHO CBs3aHBL. Bcero
HECKOJIBKO CTpPaH MHpa, CPEAn KOTOPBIX
Ascrpanus, benbrus, ®panuwms, W3-
paunb, CnoBenws, [lIBerust, nmeroT Tak
Ha3bIBa€Mble HAILMOHAJIBHBIC IUIAHBI IO
OXpaHe 3710pOBbsl, KOTOPbIE MOKPHIBAIOT
B ()MHAHCOBOM IIJIaHE BECh CIEKTp YC-
JIyT, HEOOXOMMBIX JUIs JiedeHus. Jpyrue
CTpaHbl, Hampumep BenukoOpuranus,
Hanus, Ounnsuaus, TyHuc, mpemycma-
TPHUBAIOT TOJBKO YACTHYHOE ITOKPHITHE
pacxomoB, cBs3aHHBIX ¢ TuKIOM DKO.
OcTanbHbIE )K€ CTPAHBI, CPEAN KOTOPBIX 1
VYKkpanHa, BO3JIararoT BCI0 MaTepPHAIbHYIO
Harpy3Ky HEMOCPEICTBEHHO Ha JIAI, KO-
TOPBIM TTPOBOANTCS MpOIEAypa JEICHUS
6ecrutonust. OTCYTCTBHE COOTBETCTBYIO-
IIEr0 CTPaXOBOTO MOKPHITUS 3TOH cdepsl
BJIeYeT 3a co0OH TakkKe COOTBETCTBYIO-
LIMe MOCNIEeACTBUS. B yacTHOCTH, TOIBKO
COCTOSATENIbHBIC JIIONM B cuilax obecrie-
YUTh ceOe JOCTYH JI0 BCIOMOTATeIbHBIX
PEeNPOAYKTUBHBIX TEXHOIOTHH I Jede-
HUSI O CTUTOYSL.

OcHOBHBIM 3aKoHOM Kanaowl B aHa-
TU3UpyeMoil cdepe cram AKT O BCIO-
MOTaTeJIbHOH YeJIOBEYECKOH PEerpomyK-
mun 2004 1. [4], KOTOPBIM OBUTO CO3aHO

" LEGEA SI VIATA

ArenrcrBo Kanazpsl o BcnomorareiabHOR
yesoBeueckold  penpoxykuun. OcobeH-
HOCTBIO Ha3BAHHOTO 3aKOHOIATEIHEHOTO
aKTa SBJISACTCS TO, YTO OH C(HOPMYIHPO-
BaH 4epe3 HOpMbI-3anpeThl. OCHOBHBIMU
Te3MCaMH ATOTO 3aKOHA SIBIISIOTCS] HOPMBI
0 3aIpeTe YeJI0BEYECKOTo KIIOHNPOBAHUS,
BOCTIPOM3BE/ICHHST YETOBEKa M3 MPOOHp-
KM HE JJIs [esel, mpexyCMOTpEeHHBIX 3a-
KOHOM, BbIOOpa Tonia 0e3 JOCTaTOYHBIX
MEIUIIMHCKUX OCHOBAaHUH, CO3aHUS XU-
MephbI JIN00 THOPUIHOTO SMOPHOHA, KOM-
MEpYECKOIr0 CypporaTHoOro MaTepHHCTBa,
KOMMEPUYECKOH TOPrOBIH YeJIOBEYECKUMHU
PENPOAYKTUBHBIMH KJIETKaMH U 3MOpHO-
HaMHU. DTOT 3aKOH TAK)XKE YCTAaHABIIMBACT
PAA IPUHIIKIIOB, CBsA3aHHBIX ¢ BPT.
Henrpanbuble 3akoHbl  @Ppanyuu,
KOTOpbIe AeHCTBYIOT B cdepe BPT, — 310
3axon «O 6mosrTtnkey 2004 . [5] u 3akon
«O 6uostuke» 2011 r. [6], a Taxke 3aKOH
«O moHAaUM M WCIOJIB30BAHUM DIIEMEH-
TOB W TPOXYKTOB YEJIOBEUECKOTO Tela,
HCKYCCTBEHHOT'O OIIOIOTBOPEHUS U Ipe-
HaTajdbHOW JuarHoctuku» 1994 1. [7].
3akoHoM «O OMO3THKE» OBUIO CO34aHO
®dpaHIly3cKOe areHTCTBO MO OMOMETUIIH-
HE, OTBETCTBCHHOE 3a JIMLICH3UPOBAHUE U
perynupoBanue nenTpos BPT. 3akonona-
TenbcTBOM DpaHIUHM MONTHOCTBIO 3ampe-
IIEHO KIOHMPOBAHHE B IIEJISIX PETIPOAYK-
Uy OO0 B HCCIIENOBATEIBCKUX IIEIX,
co31aHne SMOPHOHOB C IENBI0 HCCIIEO0-
BaHMs, BBIOOp mmona 0e3 MEIMIUHCKHAX
nokazannii. bonee Toro, BeIOOp TmoONa
MOKeT OBITh ONpABIaH JHIIb B TOM CIy-
4ae, eciiu y OJHOro U3 poauTeneit smbo
y OJIM3KOTO POJICTBEHHHMKA €CTh TSKEIOe
reHetuyeckoe 3aboseBanue. Harponans-
HBIi TUIaH OXpaHbl 30pPOBbs B0 PpaHIn
npeIycMaTpuBaeT —IOJHOE CTPAaxoBOE
nokpeiTue nporpamm BPT rerepocexcy-
AIBHBIX Tap PENpOIyKTUBHOTO BO3pacTa,
KOTOpbIE MPEeOBIBAIOT B 3aPETUCTPUPOBAH-
HOM Opake 100 MPOKUBAIOT COBMECTHO
Oonee aByx set. [lox modHBIM 3ampeTom
B0 DpaHIMK CypporaTHoe MaTepHHCTBO.
Jnst xxureneit @paHuuu 310 ABIEHUE HE-
3aKOHHO, ITOCKOJIBKY OHO IHPOTHBOPEUHUT
3aKOHOJIATENBCTBY 00 YCHIHOBIICHHH.
KitoueBbimu 3akonamu I'epmanuu B
uccuenyemMoit obnactu sisisitores Dejte-
pajbHBII akT Mo 0XpaHe aMOproHa 1990 .
[8] u IlpaBuna Hemeukoii (penepaibHON
MenunuHcKo# nanars! 2006 . HaspanHbIe
3aKOHBI MO’KHO Ha3BaTh JOCTATOYHO KOH-
CepBaTHBHBIMH, B YACTHOCTH, B HUX NPH-
CYTCTBYIOT TaKH€ 3alpeTsl: JIF000ro BUaa
KIIOHMpOBaHMs, BbIOOpa mona (6e3 Me-
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JMLMHCKUX T10Ka3areleil), npeJuMILIaH-
TAIlMOHHOW TE€HETHYECKOH JMarHOCTUKH
(manee — II]]), Bcex hopm cypporatHoro
MaTepUHCTBA, JIOHALMKU TrameT. B oxHOM
PETIPOAYKTHBHOM LIHKJIE BO3MOXKHO OILIO-
JIOTBOPEHUE TOJBKO TpeX SUIEKICTOK C
HOCJIELYIOIUM UX IIEPEHOCOM.

B Hmanuu npaBoBoe peryianpoBa-
HHUE B c(epe penpomayKTHBHOH MEIHIH-
HBI TIPOMCXOUT Ha ypoBHe 3akoHa «O0
OIIJIOIOTBOPEHUH C TIOMOIIBIO METUIIHH-
ckoro BMemarenbctBa» 2004 1. [9]. Cie-
JyeT OTMETUTb, YTO 3aKOHOJATEIbCTBO
Wranuu sBisiercss eiBa JM HE CaMbIM
JKECTKUM cpean Bcex cTpaH Epombl. Ko-
JIMYECTBO 3alPETOB BrieyaTIseT. B nemom
NPUCYTCTBYIOT TaKHE K€ HOPMBI, KOTO-
pBIe KacaroTcs 3alpeTa penpoayKTHBHOTO
WM NCCIIeJOBATENbCKOTO KIOHNPOBAHUS,
3anpeT MCHOJIb30BaHUS JOHOPCKHUX pe-
IIPOAYKTUBHBIX MarepuanoB st BPT,
KpHOKOHcepBanuu 3MOpuoHOB. Kpome
TOTO, 3aIpeleHsb! JIto0ble GOpMBI Cyppo-
raTHOrO MaTepuHCTBa. llcrnomb3oBaHue
NpeIMMIUIAHTALMOHHON ~ TeHETHYEeCKOH
JIMarHOCTHKU, TEHETHYECKOTO TEeCTHPO-
BaHUs, BBIOOP IOJIA TAKXKE HE JOIYyCKa-
10TCcsl 3aKOHOM. CyObeKTbl NMpPUMEHEHHs
mporpamm  BPT cTtporo orpanudenst
TeTePOCEKCyalbHBIMU TIapAMH, IMapaMHu
crapme 18 5er, penpoxyKTHBHOTO BO3-
pacrta, KOTOpble MMEIOT JOKyMEHTAJIHHO
MOATBEPAKJICHHOE OeCIuIonne U KOTOPBIM
CHauaJia OblIa IPEJIOKeHa BO3MOKHOCTD
YCBIHOBJICHUS peOEHKa.

Y4uThIBask BCIO CTPOrOCTh 3aKOHOMA-
TeNbCTBA MTanum, crosib CypoBbIE HOp-
MBI BOCIIPHMHHMAIOTCS I10-pa3sHoMy. Tak,
Koncrutyumonnsii cyn Wranuu He pa3
[PU3HABAJ HEKOHCTUTYLMOHHBIMU HOP-
MBI 3akoHa «OO0 OIUIONOTBOPEHUH C TO-
MOIIBI0O MEJUIMHCKOTO BMEIIATEIHCTBAY
2004 r. B mae 2009 r. 66111 onpoTecToBa-
HBl OTPAaHUUCHHMS, KacaloIluecs 3ampeTa
KPHOKOHCEPBALMK AMOPHOHOB, a TaK¥Ke
HOpPMa, KOTOpasi IJ1acuiIa, YTo 3a OJIMH pe-
MIPOIYKTHUBHBIHA IUKJI MOYKHO TTOJTYYHTH HE
Gosnee Tpex SMOPHOHOB, HO IIPH 3TOM BCe
MOJIyYEeHHbIE SMOPHOHBI JIOJDKHBI OBITH
MePEHECEeHbl B OPraHU3M JKCHIIMHbL. Te-
nepb, 1Mocjie OTMEHBI COOTBETCTBYIOIIETO
3ampera, CrelruaniucTbl chepbl perpomyK-
TUBHOW MEIUIIMHBI UMEIOT IIPaBO BbIOOpa
OTHOCHUTEJIBHO KOJIMYECTBA SMOPHOHOB,
KOTOPbIE MOKHO NEPEHOCUTH IS yCIIeIl-
HOTO HACTYyIUIEHUsI OepeMeHHOCTH (Tak
Kak Obu1 yOpaH JMMHT B TpH dSMOpUOHA).
Taxke mnpu3HaHA HEKOHCTHTYIMOHHOM
HOpPMa 3aKOHa O TOM, YTO HEOOXOJMO Iie-

PECHOCHUTB BCE IOJyYCHHbIC SMOPHOHBI B
9TOM K€ IMKIIE, YTO COCcoOCTBYyeT Oolee
YCIIETHOMY HACTYIUICHHIO OepeMeHHO-
CTH M HOMOTaeT M30eXaTh OCIOKHEHUN
MHOTOIIIOHON OepEeMEHHOCTH.

B Anonuu wer 3akona, Henocpen-
CcTBeHHO cBs3aHHOTO ¢ BPT. P ananmu3n-
PYEMBIX HOPM MOXXHO BCTPETUTH TOJBKO
B OJHOM 3aKOHOJATEIIFHOM aKTe — 3aKo-
He Slnonmn «O peryiaupoBaHWU TEXHHK
YeJIOBEUECKOTO KIOHWPOBAHUS U JPYTHX
nono0HbIX MeTomauk» 2001 1. [10]. DTum
3aKOHOM 3allPEelCHO PEeNpOAyKTHBHOE
KJIOHUPOBAHHUE, NEPEHOC THOPUAHBIX M-
OpHOHOB YENOBEKa M JKMBOTHOIO YeJo-
BEKy WJIM XHUBOTHOMY. OTMETHM, 4TO B
SInoHUM pasperieHo KIOHUPOBAHHE B UC-
CJIEIOBATENBCKUX IeNsiX. Bee ocTambHbIe
HOPMBI, KOTOPBIMH DPETyIHPYIOTCS OTHO-
IICHNsI, BO3HUKAIOIINE TIPH TPUMEHEHUH
METOJIOB BCIOMOTATEIbHON PETPOIyK-
UM, CYNTAIOTCSI JOOPOBOJIBHBIMU IPHH-
[UITaM¥ pabOThl MEANIIMHCKUX YUpexk/ie-
HUI M BbIIAIOTCS SIHOHCKUM O01IeCTBOM
aKyIIepCTBA U TMHEKOJIOTHH.

3akononarenbuyto 0azy Huodepnan-
0o¢ B Bompoce perynupoBanusi BPT co-
CTaBIAIOT AKT, COJIEpIKaIllUii paBUiIa OT-
HOCHUTEIBHO TaMeT u SMOproHoB, 2002 1.
n 3akoH «O KOMMEpUYEeCKOM CyppOraTHOM
MmarepuHcTBe» 1993 1. 3akoH 06 MOpu-
OHE 3allpeIiaeT CO3AaHHe SMOPHOHOB B
HCCIIEIOBATEbCKUX IENAX, PETpOIyK-
TUBHOE KJIOHWPOBAHUE, HEMEAWITMHCKUI
BBIOOp TOJIa, KOMMEPUYECKYIO JIOHAIHIO
raMmeT WM 3MOPHOHOB B PENpPOLYKTHB-
HBIX WJIM HCCIIC/IOBATEIbCKUX LENsX. 3a-
koH HunepnangoB «O KoMMep4ecKoM
CyppOraTHOM MaTEepHHCTBE» 3alperiaer
KOMMEpUYECKOE U CyppOorarHoe MaTepuH-
CTBO, YCIYTH KOTOPOIO IIPEIOCTaBIIs-
0TCA Ha MpodeccHoHaIbHOW OcHOBe. B
Hupepnangax — mpexmMmIaHTalMOHHAsS
TeHeTHYeCKast JUArHOCTHKA Pa3pernaeTcs
TOJIBKO TIPH YCIIOBUH CEPHE3HOTO I'€HETH-
YeCcKOro 3a00JIeBaHMs Y OTHOTO U3 POAH-
TeJIeH.

Crnenyer noguepkHyTh, uto Mcnanusa
CTaja IepBOM CTpaHOW, KOTOpas H3Jajia
OTJICNIbHBIA 3aKOH, PEryJNUpYIOIUHA OT-
HOILICHUS B cepe NCKYCCTBEHHOH perpo-
nykiun. Menanckue [IpaBuna Bcriomora-
TELHOW PENPONYKIHH ObLIIM BO3BE/ICHBI
B 3akoH B HOos0pe 1988 1. DrtoT 3aKOH
perynupoBai oCHOBHbIE acniekTsl BPT u
rapaHTupoBai cozaanne HannonansHoro
peructpa BPT.

Ha cerogusimauii nenr B Mcnanun
COOTBETCTBYIONIYIO cdepy IpaBOOTHO-
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weHui peryaupyor 3akoH «O BCromo-
raTejbHbIX TEXHOJOTHAX YeJIOBEYECKOH
penpoaykimny 2006 1. u 3akon «O 6uo-
meauuune» 2007 r. [11]. Tak, stumu 3a-
KOHAMH  3alpelIeHO  PErnpoayKTUBHOE
KIOHHUPOBaHHUE, CO3JaHHE HSMOPHOHOB
JUIS MHBIX IeJIel, HeXEIH PernporLyKIuus,
TEPEeHOC B OHOM IHUKIE Oojiee Tpex sM-
OpHOHOB, HEMEIUIIMHCKUI BEIOOp ITONIa,
MPEeAUMIUIAHTAIIMOHHAs ~ TeHETHYecKast
JMAarHOCTHKA 0e3 MEIWIIMHCKHX IOKa3a-
Huil. KomMepueckast JoHaIus penpoayk-
TUBHBIX KIJICTOK pa3pemieHa B Mcranuu
Kak Uil penpoAyKIUH, TaK U B HCCIE0-
BaTeJIbCKUX HemsX. [Ipu 3ToM OT ofHOrO
JIOHOpa MOXKET OBITh POXKAEHO He Ooliee
6 nereit. CypporaTHoe MaT€pUHCTBO HE
TIPU3HACTCS.

[maBHBIME 3aKOHAMHU COOTBETCTBYIO-
e cepst B IHlgeyuu siBastoTcst 3aK0H
«O0 3THYECKOM COOOpPAKEHHH HCCIIENO-
Banuit ¢ moneMu» 2003 1. [12] u 3akoH
reHeTudeckoit neoctaoctu 2006 r. [13].
3anpenieHHbIMU TPOLEAYPaMH SBIISIOTCS
CypporarHoe MaTepHUHCTBO, PEHpPOIYyK-
THUBHOE KJIOHMPOBAHHUE, HCIHOJIb30BaHUE
TITA nns coumanbHbix wnenei. [lIBenus
OKa3bIBACT IOJHYI0 (MHAHCOBYIO IIOJ-
JCP)KKY TapaM, KOTOpbIe MpPeOBIBAIOT B
Opake u sBISOTCS OecruiofHbIMU. B o1-
HOM PENPOAYKTHBHOM IIMKJIE pa3perieH
MEepeHoC UMb OJHOTO AMOpHOHa (Wc-
KITIOUCHHEM SIBJISTIOTCSI BO3PACTHBIE TTaphl
— 110 aByX sMOpmoHOB). Kprokxoncepsa-
usi SMOPHOHOB OCYIIECTBISIETCST HEe 00-
aee 5 JeT.

W3 3akoHoB Ill¢etiyapuu B aHanu3u-
pyemoii cdepe cienyer HasBath Dene-
panbHBIA 3ak0H «O penpoAyKLUHMH C TO-
MOLIBIO MEUIIMHCKOIO BMEILIATEILCTBA
1998 r., denepanbHblit 3akon «O6 uccie-
JOBAHUSX C y4acTHEM SMOPHOHAIBHBIX
cTBOJIOBBIX K1eTOK» 2003 1. u Denepanb-
HEIH 3aK0H «O pEenpoxyKIIHH C TOMOIIBIO
MeAUIMHCKOro BMemarenscrsay 2004 .
[14]. Tak, umu 3anpemiaercs penpoayK-
THBHOE KJIOHWPOBaHWE U KIIOHMPOBAaHUE
B HCCIIEJIOBATEIbCKUX LEIAX, JOHAIMS
PENpOLYKTUBHBIX KJIETOK U 3MOPHOHOB
s BPT, co3nanue smOpuona s Ha-
YUHBIX IIeJIed, NpeAuMILIaHTaluOHHAs
reHeTHYecKas JMarHoCTHKA, HeMeIu-
LIMHCKHUH BBIOOpP TOJa, CypporaTHOE Ma-
TepuHCcTBO. llIBelinapus OrpaHU4YUBacT
KOJIMYECTBO SMOPHOHOB B PETIPOAYKTHB-
HOM ITHKJIE 1O TpexX. Taxke CymecTByeT
HOpMa O TOM, YTO 3aMOPOKEHHEIE TaMe-
TBI U SMOPHOHBI JOJDKHBI OBITH YHHUYTO-
JKEHBI CITyCTS 5 JIET.
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OcHoOBONOJIAralOUMMH  3aKOHAMH B
cdepe, koTopasi aHanu3upyercs, B Benu-
koopumanuu siBnsiercs Akt «O0 ycTpou-
CTBE CyppOraTHoro MmarepuHctsa» 1985 .
[15], Akt «O uenoBedeckoii 3MOpHOIO-
ruu 1 omtogorsopenum» 2008 r. [16] u
AKT «O 4eoBeYECKOM PEMpPONLyKTHBHOM
kioruposanuu» 2001 1. [17]. DTm 3aK0-
HBI 3alPeIaloT PerpoIyKTUBHOE KIOHHU-
poBaHHe, HEMEIUIMHCKUN BBIOOp MOIa,
KOMMEpUECKHE JIOTOBOPHI CyppOTaTHOTO
marepuHcTBa. OZHUM M3 3aKOHOB B Be-
JIMKOOpUTaHNM OBUIO yupeskieHo Benom-
CTBO YEJIOBEYECKOH (hePTUIILHOCTH U 3M-
OpHOJIOTUH, KOTOPOE OTBEYACT 3a JIMIICH-
3MPOBaHME KJIMHHK I10 JICYCHHUIO OecIio-
JIMs1, @ TAKKE PEryJIUPYeT BCE OTHOIICHUS,
CBSI3aHHBIE C JIOHAIMEH PEeNPOAYKTHUBHBIX
KJIETOK, NPEeIUMIIAHTAIlMOHHONW TeHe-
THYECKON JUATHOCTUKOM, JIFOOBIMH JCii-
CTBUSIMU HaJ{ YEJIOBEIECKUM AMOPHOHOM.
B BennkoOputaHuu JIUMHTHPOBAHO KO-
JIMYECTBO HMOPHOHOB, KOTOpBIE MOTYT
OBITh IIEPEHECEHbI B OPraHNU3M JKCHIIUHBI:
y skeHuuH 10 40 et — 1-2 sMOproHamuy,
y skeHumH crapuie 40 et — 3 smOpuoHa-
mu. McenenoBanus Haj SMOPHOHAMHU MO-
ryT OBITh IPOBEICHBI TOJBKO B repBbie 14
nHell. Bee uccnenoBanust Ha SMOpHOHAX
yeroBeka B BenmkoOpuTaHUHM MPOH3BO-
JTCSA TOJBKO € O0OpeHMs YIpaBICHUS
SMOPHOJIOTHN M HCKYCCTBEHHOTO OIIJIO-
JOTBOPEHWSL.

Uro kacaercsi Coeounennvix Illma-
moeé Amepuku, To QeneparbHoe MpaBHU-
TEJILCTBO OOBIYHO HE PETryIHpyeT OTHO-
nieHus: B cdepe MpaKkTUUeCKOW MeIuLu-
HBI, OCTABJISAS 3TY NPEPOraTHBY ILUTATAM.
IonoOHas cuTyanus CioXuiach U OTHO-
CHUTEJIHO PENPOAYKTUBHOW MEIMIMHBI.
EnuncTBEeHHBIM (heniepalibHbIM JOKYMEH-
TOM SBJISIETCSI AKT 00 ycrexax KIMHUK 110
JICYCHHIO OCCIUIONMS U X CePTUHKALINT
1992 r. PerynmpoBanme nporpamm BPT
BapbUpPyeTCs] B 3aBHCHUMOCTH OT INTAra.
Hexotopele mrarhl 3ampemaroT 4enoBe-
YecKoe KIOHUPOBAaHHWE B JIFOOBIX IIEJISIX,
HEKOTOpBIE OCTABJIAIOT NPABO Ha PEINpo-
JNYKTHBHOE KJIIOHUPOBaHUE B HCCIIEIOBa-
TEJIBCKHUX LIeNsAX. B HECKONbKHX INTaTax
3alpelieH0 CypporaTHOe MAaTepHHCTBO
MIOJIHOCTBIO.

Crnenyer MOMOMHUTH, YTO B psae
CTpaH YCIOBHSI TPOU3BOACTBA BCIOMO-
raTeNbHBIX PETMPOAYKTUBHBIX U  KOH-
TPPETIPOAYKTUBHBIX ~ TEXHOJOTHH  OTO-
BapHUBAIOTCS B BEJOMCTBEHHBIX aKTax
MUHHCTEpPCTBA 37[paBOOXpaHeHus. Tak, B
BennkobpuTtannyu 3aKoH O YeIIOBEYECKOM

OIUIOIOTBOPeHUU ¥ dMOpuonorun 1990
I. BBINOJHACT cieayroume (QyHKINU:
YCTaHABIMBAET 00s3aTeIbHOE JIMIECH3H-
pPOBaHHE YUPEKACHHH, KOTOpPBIC YIOJI-
HOMOYEHBI 3aHUMAaThCSl MCKYCCTBEHHBIM
OIIJIOIOTBOPEHNEM M MMILTAHTAlUeH dM-
OpHOHa; PETyIHpyeT CO3JaHUE SMOPHO-
HOB B J1a0OpaTopusiX M YCJIOBHS HCKYC-
CTBEHHOTO OIUIOJIOTBOPEHHS 4elIOBEKa
C IIOMOIIBIO HCIOJIB30BAHUS JIOHOPCKOM
CHEepPMBI; KOHTPOJHPYET OSKCIEPHMEHTHI
Ha 3MOpPHOHAX; OCYILIECTBISET KOHTPOIb
3a npojaxeil, XxpaHeHHEM U UCII0Nb30Ba-
HHEM 5MOPHOHOB; OCYIIECTBIAET PEKO-
MEHJAIMI OTHOCUTENIBHO Ipejrosarae-
MBIX POJIUTENCH.

BsiBoabl. MupoBoe cooOrmiecTBo B
LIEJIOM U KaXKJ0€ OTAENBHOE TOCYapCTBO
Ha HAIMOHAJIFHOM YPOBHE CTPEMSTCS K
HOPMAaTHBHOMY 3aKPEIJICHHUIO IPaBOBBIX
OCHOB B cepe oOecredeHuss OXpaHbI
37I0pOBbS TPakaaH, 0E30MaCHOCTH U WH-
TEPECOB MAIUEHTOB, OIpPE/ICICHUH MpaB
1 0053aHHOCTEH MEAULIMHCKUX yUYperK/ie-
HUH, Bpauyeil, MaleHToB.

Ha ocHOBaHMM NpOBEJIEHHOTO aHa-
32 MOXKHO KOHCTaTHpOBaTh, 4TO 3a-
KOHOJaTeIb KaXJO0i CTpaHbl CTPEMHTCS
HauboJee MOJHO M apryMEHTHPOBAHHO
3aKpeNuTh HOPMBI, pa3peraromue I1uoo
3ampeInaomue T€ WIN HHBIC MPOIEdy-
pPBI OTHOCHUTENIBHO JIEUeHMs OecIUIonus.
B Mupe mpucyTCTBYeT M MOJHBIA 3ampeT
TaKkMX HOHATHH, KaK CypporarHoe MaTe-
puHCTBO (Harpumep, B Mtamuu, [Isernun,
®DpaHIMu), U TOJHAS ANUCIIO3UTHBHOCTD
OTHOCHUTEJIBHO YPETYJIMPOBAHUS 3THX BO-
npocoB (HanpumMep, B BenukoOpuranum).

Poxnenne B 1978 1. mepBoro peben-
Ka U3 NPOOHPKHU CTAjI0 OOJBIIUM IIATOM
Haykn Briepeq. OJHAKO OHO MOBIEKIIO
BO3HUKHOBEHHE MpOOJIeM, C KOTOPBIMH
€Iie TPEACTOUT CTONKHYThCSA. OmHuUM
u3 Haubosee CI0XKHBIX OCTAeTCs BOIPOC
BOCTIPHSATHS OOIIIECTBOM JETeH «H3 Ipo-
OMpKW», JIeTeH, POKICHHBIX C ITOMOIIBIO
cypporarHoro marepuHcTsa. OOmIecTBy
€11l MPEJICTOUT CIIPABUTHCS C MOPAJIbHOM
Harpy3koil 1 HOBBIMU BbI30BaMH OHOTEX-
HOJIOTHH ¥ PENpOAyKTHBHON MEIUIIMHBI,
uX MocieAcTBUusAMY. [1aBHas nmpobiema, ¢
Hallell TOUKU 3pEHUs, COCTOUT B TOM, KaK
c/ienath TEXHOJIOTUM HCKYCCTBEHHOW pe-
MPOAYKIUHU JOCTYHHBIMU JUISL BCEX CJO-
€B HaCeJIeHUs, IS BCEX, KTO HY)KIAeTCs
B HHX, B TOM YHCJIC 1 B MEHEE Pa3BHUTHIX
cTpaHax. IMEHHO ISt 3TOTO ClenyeT Jie-
TaJbHO AHAJIM3WPOBATh U MPUHUMATh BO
BHUMAaHHUE 3aKOHOAATEIHCTBO PAa3BHTHIX

CTpaH OTHOCHUTEIIbHO 3TOr0 BOIIpOCa, a
TaKXE B IOCICAYHONIEM HMIUIEMEHTUPO-
BaTh HamboIee AKTYaJIbHBIE HOPMBI B OT-
€YCCTBCHHOEC 3aKOHOAATCIBbCTBO.
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ON THE LEGAL CONSEQUENCES
OF WRONGFUL USAGE OF LAND
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Summary

The article deals with the concept of “state registration in land relations” and analyzes
the legal consequences of wrongful usage of land plots before their registration and the
rights on them. The urgency of the research issues related to the definition of the legal
nature of the state registration in the sphere of land relations and the legal consequences
of land use stakeholders to state registration of land rights if they have the decisions
of the authorized bodies on the transfer of ownership or lease of such land. The author
concludes that the existence of solutions of the authorized body on the transfer of land
ownership or providing it to the use of a particular person does not give her the right to
start the operation of the land to the state registration of rights to it.

Key words: state registration of land plot, state registration of rights on land plot,
formation of a land plot, unauthorized occupation of land plot, unauthorized usage of
land plot.

AHHOTAIMS

B crarbe packpbiBaeTcs conep:KaHHe MOHSATHS «TOCYIapCTBEHHAs PETUCTpalUs B
cdepe 3eMebHBIX OTHOIICHUNY W aHaJIM3HPYIOTCS MPABOBBIC MOCIEICTBUS HEIIPaBO-
MEPHOT0 MCIOJIB30BAHUS 3€MENbHBIX YYaCTKOB 10 OCYIIECTBICHUSI UX IOCYJapCTBEH-
HOU perucTpaiuu u npas Ha HuX. OOOCHOBaHA aKTyalbHOCTh MCCIICIOBAHUS TIPOOIEM,
KaCaloLIUXCsl ONPEICNICHUsI MPaBOBOM MPHUPOJABI I'OCYIAPCTBEHHOW pEruCTpaluu B
cepe 3eMeNbHBIX OTHOIIEHUH M TPABOBBIX MOCICACTBUIN HUCIIOIB30BAHMS 3€MEIbHBIX
Y4aCTKOB 3aMHTEPECOBAHHBIMHU JIMIIAMU J0 TOCYJapCTBEHHON PEruCTpalii 3eMeIbHBIX
NIpaB MPH HAJMYMH Y HUX PeIleHUH YIIOJIHOMOYEHHBIX OPTaHOB O Iepeaade B COOCTBEH-
HOCTh WJIM TIPEJOCTABICHUN B TIOJIB30BAHUE 3TUX 3EMENBHBIX YYaCTKOB. ABTOp TpH-
XOJIUT K BBIBOJY, UTO HAJIMYME PEUICHUS YIIOJTHOMOYEHHOTO OpraHa o nepeaadye 3eMelb-
HOTO y4acTKa B COOCTBEHHOCTh WJIM MPEIOCTABICHUH €€ B IT0Jb30BaHNE KOHKPETHOMY
JIMIly HE J1aeT €My MpaBa MPUCTYIATh K KCILIyaTalliy ATOrO 3€MENbHOTO Y4YacTKa 10
MIPOBE/ICHUS TOCYJApPCTBEHHOM PEruCTpali MpaB Ha HEro.

KuroueBble cjioBa: rocylnapcTBEHHAs PErucTpalys 3€MENbHOIO ydacTKa, rocy-
JTApCTBEHHAsI PETUCTPALNS TIPaB Ha 3eMENbHBI y4acTOK, (JOPMHUPOBAHUE 3€MEITHLHOTO
y4acTKa, CAMOBOJIbHOE 3aHITHE 3€MEIbHOTO y4acTKa, CAaMOBOJIBHOE UCIIOIb30BaHHE 3€-

MEJIbHOI'O y4acTKa.

Statement of a problem. Among
the violations of land legislation
significant share is unauthorized occupation
of land plots. Law of Ukraine “On state
control over the land usage and protection
of land” (art. 1) defines this offense as any
action that indicate the actual usage of land
plot without the relevant decision of the
executive authority or local government
about the transfer of ownership or renting
(rent) or no committed transaction on such
land, except for actions under the law is
legitimate. So from the sense of these norm
implies that the unauthorized occupation
land plot directly related to the actual usage
of this land plot without the proper legal
basis, that is in the absence of a decision
of the authorized body or committed
transaction, such as a contract of sale land
plot land lease, etc.

Grounds for arising land rights of
citizens and legal entities defined land

legislation. Thus, art. 116 of Land Code of
Ukraine, which is entitled “Foundations
for the obtaining of the rights on land from
the land in state and municipal property”
found that the obtaining of the rights by
citizens and legal entities shall be effected
by transmission of land plots in the
ownership or usage them in the decision
of executive power bodies or local
authorities within their powers defined by
this Code or by auction results. However
art. 125 of Land Code of Ukraine links the
appearance of the right of ownership on
the land plot, the right to permanent usage
and lease rights with the state registration
of these rights.

In connection with the foregoing
needs analysis problem which concerns
the legal nature of state registration of
land relations and legal consequences of
land plots usage by interested persons
before state registration of land rights



FEBRUARIE 2015

if they have decisions of the competent
authorities on the transfer of ownership or
renting of land plots.

The purpose of the article. The
purpose of this article is to outline the
meaning of the term “state registration in
land relations” and analysis of the legal
consequences of unlawful use of land
plots to carry out their registration and the
rights to them.

The main material. Should be noted
that the legal regulation of relations
connected with the appearance of land
rights, has its history.

Previously existing land legislation
appearance of subjective rights for
land bound primarily with obtaining by
interested party documents which certify
the right (public acts on the permanent
use, etc.). So, Land Code of USSR
(1970) established the inadmissibility
of the usage of land plot given to the
establishment of appropriate  land
surveying by the boundaries of the land in
kind (on the terrain) and issue a document
certifying the right to use land (art. 22).
Article 22 Land Code of Ukrainian SSR
of December 18, 1990 also prohibits to
start using given land (including under
lease) before establishing the boundaries
of the land plot in kind (on the terrain)
and obtaining a document certifying the
ownership or usage of land plot.

The right of ownership or right of
permanent usage of land entitled by state
regulations that were issued and registered
village, district and city councils (art. 23).
A similar rule was confirmed by Land
Code of Ukraine and amended in 1992
and 2001. With the adoption of the Law
of Ukraine from 05.03.2009 version of
art. 125 current Land Code of Ukraine,
entitled “The appearance of the right for
the land plot”, was changed. According
to this norm the right of ownership of the
land, and the right of permanent usage
and the lease of land plot arising from the
state registration of rights. So the state
registration of land rights of the person
concerned having subjective rights and
responsibilities for specific land plot.
From that moment the person acquires
the status of a legal land owner or user.
Thus the state registration of land rights
serves as such element in a legal, whose
presence suggests the usage of land plot
by interested person legitimate.

State registration is usually viewed
in two ways: as a specific activity

authorized state bodies and as a result
of such activities. However, it should be
borne in mind that the state registration
as a specific activity is not always ends
with state registration as a result because
a result of this activity can sometimes be
a refusal in state registration [1, p. 107].

When it comes to state registration
as an activity of state and its specialized
agencies, it is clear that it is process
of handling applications of interested
persons on entering data, such as real
estate properties in the state register. As
is known, this aspect of state registration
as an activity should be determined by
the relevant purposes and content. It is,
in particular, the immediate purposes for
which such activities are directed in each
case. The content of the same process of
state registration serves establishing by
the registration authorized body proper
grounds for inclusion in the register
required information [1, p. 108-109].

Domestic scientists usually regarded
state registration as activity, the essence
of which is the entry of information
into the state register of special
procedures and provides data validation
(PY. Slobodyanyuk, D.P. Bondarenko,
K.P. Peychev).

Sometimes state registration as an
activity is considered as legally defined,
multifunctional, volitional activity of
subjects of land registration relationship
that aims to make the legislation provided
for the data in properly designated to do
so by the authorized official documents
state subjects in the prescribed procedure
in order of occurrence, modification or
termination of rights to land in appropriate
of interested persons who initiate it
[2, p. 23-24].

From the dictionary sources implies
that the state registration — a written
record or otherwise fixation of facts,
events, information or certain material
objects for the purpose of state control,
authentication and grant them legal
(legitimate) status. In this case, refers to
one of the possible results of interaction
registering authority and the applicant [3,
p. 162]. This approach actually found its
consolidation in the current legislation.
Thus, in formulating a definition of state
registration the land plot such as the Law
of Ukraine “On State Land Cadastre”
(art. 1) provides that the state registration
of land plot making it to the State Land
Cadastre provided information about
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the formation of land plot and giving it
cadastral number.

The existing land and civil legislation
distinguishes between state registration
of land plots (art. 202 Land Code of
Ukraine) and state registration of real
estate rights (art. 182 Civil Code of
Ukraine). In the latter case refers to the
state registration of ownership and other
rights in immovable property, the burden
of these rights, their occurrence transition
and termination. To immovable things
(immovable property, real estate) art. 181
Civil Code of Ukraine considers land and
facilities located on the land plot whose
movement is impossible without their
impairment and changes their destination.
Civil legislation provides that the state
registration of rights to property is public
and is carried out by the authority that
is required to provide information about
registration and registered rights in the
manner prescribed by law.

Special Law of Ukraine “On State
Registration of Rights to Real Estate
and Their Encumbrances” (the Law
from 11.02.2010) founds that in the state
register registers rights and burdening on:
land plots; enterprises as the only property
complexes; houses; building; edifices
(separate parts of them) and so on.

So case in point is actually about the
dual nature of state registration of real
property — land plots, in the State Register
of Rights on Immovable Property and in
the State Land Cadastre, but in a public
register registers subjective rights of person
to a land plot or encumbrance of this right,
and the State Land Cadastre — the land plot
as an object of property rights, rights of use
or limited rights [6, p. 68—69].

It is known that appearance of
the rights to a land plot Land Code of
Ukraine (art. 125) connects with the state
registration of rights (not a land plot),
registered in the manner prescribed by the
Law of Ukraine “On State Registration of
Rights to Real Estate and Their Burdens”.
So registration of the land plot in the
State Land Cadastre does not entail the
appearance of land rights in the subject,
so he cannot proceed to the operation
of land plot, on which there was a state
registration.

It should be noted that along with
the appearance of the right on the land
plot Land Code of Ukraine (art. 126)
distinguishes registration of real rights on
the land plot. This norm is established that



the ownership, use the land plot issued
under the Law of Ukraine “On State
Registration of Rights to Real Estate and
Their Encumbrances”.

To be logically consistent, it must be
admitted that the registration of real rights
to a land plot must necessarily precede
the formation of the land plot as a specific
subject of such rights.

The procedure for the formation land
plot as an object of civil rights established
by Art. 79 of Land Code of Ukraine.
According to this norm formation of
land plot is to determine the land plot
as an object of civil rights. It involves
the definition of areas, boundaries and
entering the necessary information about
it to the State Land Cadastre.

Formation of land plots for projects
carried out by land management for
allotment of land plots. Formation of the
land plots by dividing and combining
previously established land plots owned
or used without changing their purpose
is made for technical documentation on
land plots management on division and
unification of land plots. Passing in kind
(on the terrain) formed the boundaries of
the land plot before its state registration
is documentation of land management,
which gave rise to its formation.

The law provides that the land
plot may be the subject of civil rights
exclusively since its formation (except
sublease, an easement on separate parts
of a land plot) and state registration of
ownership on it.

It should be noted that in the legal
doctrine the forming of the land plot
usually regarded as the commission of
administrative and land management
actions concerning the delimitation of the
earth’s surface of some parts boundary
markers, marking its location and
determining the content of such rights to
the earth’s surface (in fact, determination
of the legal regime of land plot).

According to p. 4. art. 791 Land Code
of Ukraine land plot is considered formed
after giving it the cadastral number.
Cadastral number of the land plot Law of
Ukraine “On State Land Cadastre” (art. 1)
considers individual considers that is not
repeated throughout Ukraine, sequence
of numbers and characters, which is
assigned to a land plot and saved for her
for the lifetime.

Contents of the civil registration the
land plot and a list of information about

its formation, which is submitted to the
State Land Cadastre disclosed in the
art. 24 Law of Ukraine “On State Land
Cadastre”. In support of state registration
land plot issued Extract from the State
Land Cadastre.

In the modern land-legal literature is
made reasonable conclusion that the state
registration of the land plot — the result of
interaction an authorized state registration
authority and the interested person, which
manifests itself in making the state system
of information provided by the law of
the formation the land plot giving it the
cadastral number and issuing excerpts
from the State Land cadastre [4, p. 43].

Parallel  functioning  of  state
registration of land plots and rights to
them causes necessitate resolving the
issue of whether would be lawful usage of
the land plots which are already formed
by interested person in whose name
framed this land plot.

To be logically consistent, should
come to the conclusion that only with
the state registration of rights to the land
plot usage by interested person becomes
legitimate, that is legitimate. In all other
cases, that is until the state registration of
rights to a land plot to use the land plot
interested person has no right. So in the
absence of executed in the prescribed
manner of property rights or another
statutory land rights have improper use
of land plots. The essence of the offense
usually sees in unauthorized occupation
of a person someone else’s land plots and
using them without a legitimate reason.
One way of unauthorized occupation of
land plots considered acquiring them
without the permission of the authorized
bodies to make decisions on allocation of
land plots [5, p. 424-425].

Based on the content of art. 1 of the
Law of Ukraine “On state control over
land use and protection”, the presence of a
decision of the authorized body on specific
transfer of land ownership or providing
it for usage (rent) removes the issue of
unauthorized occupation of the land plot.
However, in this case actualized the issue
of the legal nature of the improper use of
land, that is, whether that use is lawful.

It should be noted that effective land
legislation Ukraine sets legality of the use
of the land plot dependent on a number of
legally significant actions of the competent
authorities, namely the adoption of a
decision by the authorized body for
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consent interested person to develop the
project of land management for allotment
of land plot; decision on approval of that
authority developed and coordinated
the project of land management and the
transfer of land ownership or providing it
for use; establishment of the boundaries
of the land plot in kind (on the terrain);
state registration of the land of subjective
rights that have already arisen.

As is known, the adoption of a
decision by the authorized body for
consent to develop the land management
project and to provide specific land plot
from state or municipal property, for
example, use — two interrelated actions
which are the implementation of the
owner (or authorized body) eligibility on
disposal of this plot, that is, determine the
legal fate of land. Character of the action,
which relates to the state registration of
land rights is completely different. To the
right of disposal of land by its owner last
actions have no directly relationship. Also
should keep in mind that these actions are
implemented at all other bodies. In this
regard, the fundamental point of view it
would be wrong to recognize unauthorized
occupation of the land plot on the sole
ground that there was no state registration
of land rights on a particular the land plot,
to provide any particular person has taken
appropriate action. However, one can
hardly recognize the use of land plot for
state registration of rights to it legitimate.

Today, based on the content of the
current land legislation, state registration
of land rights serves actually defining
element of design of these rights.

Under registration of right to land in
the literature are sometimes invited to
consider legally defined, volitional activity
of subjects of registration of land rights by
issuing and receiving legally significant
and title documents of ownership, the
right to use land and other rights arising
out of the installation encumbrances
or restrictions; their registration and
notarization in cases established by law
[7, p. 8]. The approach to the definition of
this legal category seems fundamentally
correct and justified. But today, according
to the changes made to the art. 125 Land
Code of Ukraine, decorated considered
only registered rights on land plot.

It is interesting to emphasize
that the Law of Ukraine “On State
Registration of Rights to Real Estate
and Their Encumbrances” provides
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priority registered real rights and their
encumbrances over unregistered in
the event of a dispute regarding real
property (p. 7 art. 3). The above provision
indicates the possible existence of
unregistered, that is “unformed” land
rights that are recognized as legitimate.
In land-legal literature on the subject
sometimes states that this provision is
contrary to the principles of dispute as
in this norm focuses on the advantages
of one over the other right. Meanwhile,
in the determination of the dispute shall
prevail over the other proof given that no
evidence for a court has no predetermined
priority [8, p. 49].

The literature draws attention to the
fact that the registration of land rights has
as its main objective the onset of certain
legal consequences — namely, state-
sanctioned establishment as an official
person, legal entity corresponding land
rights [9, p. 49].

As for the registration of rights to land
as part of the registration rights should be
noted that they (the law) are the indirect
object of registration. If during registration
understand the registration of land rights,
then, as rightly emphasized in literature
before the time of the registration by a
person de jure does not exist subjective
rights on land. So to be registered must be
objective reality, not right [9, p. 28-30].

The current legislation as opposed to
pre-existing basis for state registration not
accept documents, but the subjective land
rights.

Emphasize that illegal use of land
plot possible by specific person without
an adequate solution of state authority or
local authority of the transfer in ownership
or in use (rent) and the presence of such a
decision. In both cases, the usage of the
land is not valid because it carried no legal
basis. But the nature of this usage is not
identical in these cases.

In the absence of appropriate
personalized solution state authority or
local authorities on of the land plot which
is determined by the legal fate, any actions
that indicate the actual acquisition and
use of this land plot constitute an offense
which in essence is the unauthorized
occupation of land area. In the second
case, when a person has a “hands on”
appropriate competent authority decision
to transfer her ownership or in use (rent) a
specific land plot and begin to use it ahead
of time, that is the of state registration of

rights takes place unauthorized use of the
land plot.

These offenses are different in nature.
First infringes on the rights above the
land owner and can simultaneously
violate the rights of legitimate land user,
the second gives himself above all the
order of occurrence of subjective rights
established by law. In the first case a
person carries (takes) land plot actually
takes possession of it for the purposes of
further unauthorized use. Here there is
hampering the implementation of its own
powers of the owner on a particular land
plot. It is, for example, to prevent access
to the owner to his plot and others. This
understanding unauthorized occupation
of land plot consistent with the etymology
of the concept of “unauthorized” (the
one that is made without authorization,
illegally) [10, p. 1287].The second refers
to the actual action potential carrier of
Land Rights violates the established
order of first appearance of these rights,
willfully begin to use the land. These
offenses should differentiate for various
reasons. Their commitment would lead
to different legal consequences for those
responsible.

Unauthorized occupation of land
plots as a separate offense land to some
extent complicated in its content. It can
act as separate land violations of material
nature and at the same time as the land
offense environmental focus. To own
land property offenses character specific
feature is that its object is the specific land,
which, according to art. 79 Land Code of
Ukraine should understand the earth’s
surface with established boundaries,
certain location, defined rights on it.
When refers to the such unauthorized
occupation of land plots, which has as
its object the land as a natural object,
an element of the environment, the top
layer of the earth’s surface, performing
economic, the settlement, environmental,
and other life-supporting functions, it
can be attributed to the land of offenses
environmental focus. The commission of
such an offense necessarily associated
with harm to earth.

However, one should note that
unauthorized occupation of the land plot
which, being the object of state, municipal
or private property provided for use at the
same time not only violates the rights of
the owner of this plot, but also rights of
those, who use it.

In terms of the value of the priority
aspects of land-legal doctrine comes
from the need to incorporate primarily
that unauthorized occupation of land plot
violates the right of ownership, and in
some cases — both and land use.

So, seems possible to conclude that the
proposed law definition of unauthorized
occupation of land plot is unlikely to meet
the needs of the land law. It cannot be
considered universal, which can be used
as land law and criminal, administrative,
civil, economic and other fields of law.

It should focus on the fact that art. 1
of the Law of Ukraine “On state control
over land use and protection” emphasizes
the actual using of land plot. As well
known, the use is an integral component
of content ownership. With regard to
the implementation land plot powers for
its use is the removal of its beneficial
properties and satisfy any actual user
interests. Such an actual use as a basis
for unauthorized occupation of land plot
is illegal because is carried out without
appropriate legal basis. As rightly
emphasize A.M. Miroshnichenko and
R.I. Marusenko, it is by its nature preclude
normal use the land plot by others
(it is the rightful owners and land users).
Unauthorized occupation of land plot —
is not so much its capture and creates
more or less interference owner or other
legal holder to use this land [11, p. 516].
It barriers in using the land plot created
by a third party, violate the rights of the
owner of land and other legal holder. So
the essence of the illegal occupation of
land plot is to oppose the use of specific
land plot by others.

Conclusions. The presence of the
authorized body decision on the transfer
of land plot ownership or providing it to
use by a specific person does not give
her the right to start operation by the land
plot before the state registration of rights
to it. Actions on the use of the land plot
mentioned person before state registration
of land rights would be unlawful. It
seems that in this case we can talk about
the violation of the order of the right to
the land or its unauthorized use. Those
responsible for such illegal using land
plot should be held accountable, for
example, administrative proceedings, to
be established by law.

So, the proposed definition by
legislator of unauthorized occupation
of land plot, even at first glance, is quite



controversial. Its incompleteness creates

some inconvenience in enforcement
practice.  Therefore, analyzing the
meaning of shortcomings of contest
referred to should pay special attention to
possible solutions.
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TPEBOBAHMUS K KAYECTBY
AIMUHUCTPATUBHBIX YCJIYI

Oabra COJIOBBEBA,
KaHIUaT IOPUIHYSCKUX HAyK, JOUCHT Kadeaphl a IMUHUCTPATHBHOTO IpaBa
HannoHanpHOTo IOPHIHYECKOr0 YHUBEPCHTETa MeHH SIpociaBa Myaporo

Summary

The problem questions of providing quality administrative services are considered
in work. The separate attention is paid to development of institute of public services in
the countries of Europe. The existing national legislation in the sphere of administrative
services in a section of the main requirements to their quality and procedure of its
assessment is analyzed. The conclusion that it is necessary to develop standards of
administrative services by which the minimum requirements to quality of services
would be established is drawn. Ukrainian legislation doesn’t give to this question of due
attention. It is noted that providing effective control of quality is possible only with use
of mechanisms of public monitoring.

Key words: administrative service, quality of administrative service, standard of
administrative service, information and technological card of administrative service,
civic monitoring.

AHHOTAIMS

B paGote paccmarpuBaroTcst mpoOIeMHbIE BOMPOCH MPEJOCTABICHUS Ka4eCTBEH-
HBIX aJIMHHUCTPATUBHBIX yciyr. OTienbHOe BHUMAHUE YACICHO Pa3BUTHIO HHCTHTYTA
MyONMYHBIX YCIIYT B cTpaHax EBpomnsl. [Ipoanann3upoBaHo JeicTBYONIEe HAITMOHAb-
HOE 3aKOHOJIATENNbCTBO B chepe aJMUHUCTPATUBHBIX YCIYyT B pa3pe3e OCHOBHBIX Tpe-
0OBaHMH K WX Ka4deCTBY U Ipoleaype ero oneHku. CrenaH BBIBOI O HEOOXOIMMOCTH
pa3paboTKKU CTaHIAPTOB aJIMUHUCTPATUBHBIX YCIIYT, KOTOPHIMH YCTAHABIHBAIUCH OBI
MUHHAMAIIbHbIE TPeOOBaHHs K Ka4eCTBY YCIYT, MMOCKOIbKY JACUCTBYIOIINE YKPAHHCKOE
3aKOHOJIATENILCTBO HE YAEISIET ITOMY BOIPOCY JOJDKHOTO BHHMaHMs. OTMEUEHO, YTO
obecrieuerre 3P HEKTHBHOTO KOHTPOJISI KAUECTBA BO3MOXKHO JIUIIE C TPUMEHEHHEM Me-
XaHU3MOB OOIIECTBEHHOTO MOHUTOPHHTA.

KuroueBble c10Ba: aIMUHMCTpaTUBHAS yCIlyra, KaueCTBO rOCyJapCTBEHHOH yciy-
TH, CTAHIAPT TOCYAAPCTBEHHOW yCayru, HH()OPMAIIMOHHAS M TEXHOJIOTHYECKAsl KapTa
aJIMUHHCTPATUBHON YCIIyTH, OOIECTBEHHBI MOHUTOPHHT.

HUCTPATUBHBIX yCIIyrax» (Janee — 3aKoH)

I I OCTAaHOBKA mpodaembl. Pa3-
[1], co3manne eanHOTO TOCYAAPCTBEHHOTO

BUTHE praI/IHH Kak IMpaBOBOTO

JIEMOKPATHYECKOro rocyapcrsa Tpedyer
PaJMKAIBHOTO M3MEHEHHUSI NPHOPUTETOB
B OTHOILIEHUSAX MEXIy BIACTBIO M 4acCT-
HBIMU ((PU3UYSCKIMU U FOPUIUICCKIMH )
JMUAMH. DTO O3HA4aeT, YTO MPaBOBOIi
PEeXKHMM TaKHX B3aUMOOTHOIICHHUI J0JI-
JKEH OCHOBBIBAThCS Ha OE3yCIOBHOM MpHU-
3HAHMU MPHOPHUTETA TIPaB YEJIOBEKa, €ro
3aKOHHBIX HHTEPECOB, MPABOMEPHOCTH
CBOHMX TPeOOBaHHI M OKHIAHUH OT Jiesi-
TEJILHOCTH TOCY/IApCTBEHHBIX OPraHOB U
OpPraHOB MECTHOTO CaMOYIpaBJIEHHs, UX
JOJDKHOCTHBIX JinLL. 715t TOrO 4ToObI MOJI-
YEPKHYTh CYIIECTBOBaHUE 00S3aHHOCTEH
rOCyAapcTBa Mepe]| PAA0BbIMU I'PaskiaHa-
MH, TPYIIONH YKPAaUHCKUX aJMHHHCTpa-
THUBHCTOB ObLIA MPEIJIOKEHA TaKasi HOBa-
1M B HiepedHe QYHKIUI OpraHoOB HUCIION-
HHUTEJIBHOW BJIACTH, KaK MPEIOCTaBICHHE
aJIMHHUCTPATUBHBIX ycuyr. HecmoTpst Ha
HPOBOJMMYIO B ITOCIIEHEE BpeMs pedop-
My CHCTEMbI aJIMHHHCTPATHBHBIX YCIyT
(npussitie 3akona Ykpanusl «O6 aaMu-

BeO-TopTana aJMUHUCTPATHBHBIX YCIYT,
yAydlOIeHHe OpraHu3allud  IpPeIoCTaB-
JICHUsI aJIMUHHCTPATHBHBIX YCIYT depe3
LIGHTPbl TPEAOCTABJICHUS aJAMUHUCTpA-
TUBHBIX YCIIYT ¥ TaK Jajee), TOBOPUTH O
CO3/1aHUM Ka4eCTBEHHOM U AelcTByoLIEeH
CHUCTEMbI aIMUHUCTPATUBHBIX yCIYT Tpe-
KaeBpeMeHHO. COLMOIOrHYeCKHue uccie-
JIOBAaHUS TIO YPOBHIO YIOBIETBOPEHHOCTH
HAaCEJICHUS aIMIHUCTPATUBHBIMU yCITyTa-
MU TIOKa3bIBAIOT, YTO OOJIBIIE TPETH HACe-
JICHHS TUTOXO OLIEHUBAET KA4eCTBO MPEI0-
CTaBISIEMBIX AJMHHUCTPATHBHBIX YCIYT.
B menom Takoe OTHOIIEHHE OOIIECTBA K
aJIMUHHUCTPATHBHBIM YCIIyraM OOBSICHSI-
€TCSI OTCYTCTBHUEM OOINUX M €IUHBIX JUIS
BCEro rocynapcTBa (TOCYIapCTBEHHBIX
OpraHoB, OPraHOB MECTHOT'O CaMOyIpaB-
JICHUs, TPEANPUATUH, YUpEeKACHUH, op-
TaHU3aIWH, TPAXKIAH U UX 00bEMHEHHN)
MPENCTaBICHUI O KaYeCTBEHHOH COCTaB-
JAIOUICH aIMUHUCTPATUBHOM yCIIyTH, KaKk
BCETO TIpoIiecca ee Mpea0CTaBICHUs, TaK
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U KOHEYHOIO pe3ysibTara, B TOM YHCIE
JOCTYNHOCTH 3TUX YycIyr. OTCyTCTBYeT
OTBETCTBEHHOCTb JO/KHOCTHBIX U CIYy-
JKEOHBIX JIMI[ OPTaHOB TOCYHapCTBEHHOM
BJIACTH U OPTaHOB MECTHOTO CaMOYIpaB-
JIeHHs 3a OTKa3 B IPEAOCTABICHUH aj-
MUHHCTPAaTUBHBIX YCIyT WIH UX HHU3KOE
kadecTBO. Tarke K HeocTaTkaM B cdepe
MIPEAOCTABIICHHUS aIMIHUCTPATUBHBIX yC-
JIyT CIeQyeT OTHECTH HaJlMdhe MPOTHBO-
peunii MeXIy HOPMAaTHBHO-TIPABOBBIMHU
aKTamMu, AyOIMpOBaHME  IOJHOMOYMMH
3HAUUTENBHOTO YIPABIEHUYECKOIO U CO-
ITyTCTBYIOLIETO 00CIIYKHBAIOIIEro Iep-
COHasa.

AHanu3 Hay4YHbIX HCTOYHHUKOB. Bo-
MPOCHl  MPEAOCTABICHUS AAMUHHUCTpA-
THBHBIX YCJIYI OBUIM TPEIMETOM Haydy-
HO-TEOPETHYECKUX HCCICTOBAHMH TAKHX
YKpPanHCKHX YYeHBIX, Kak B. ABepbs-
HOB, A. Bunnwnkos, B. I'apamyx, U. To-
snocHuueHko, JI. Topenos, B. [loneuek,
B. Kawmmo, 1. Kommymixo, P. Kyiibuna,
T. Motpenko, E. MarBunius, I. Iluca-
penko, B. Copoxko, B. Tumontyk u apyrue.
HecmoTpst Ha 3HaUNTENBHOE KOIMUYECTBO
Hay4HBIX Pa3pabOTOK, CIEAYET MPHU3HATh,
YTO B IOPUIMYECKOH JIUTeparype npooe-
MBI KaueCTBa aJJMUHUCTPATUBHBIX YCIYT,
KPUTEPHUEB €ro ONIpENeNIeHHs HEe CTall
MPEAMETOM JOIDKHOTO CHCTEMaTH3HPO-
BAaHHOTO M3YYEHUs, a TOTOMY HYKIAIOTCS
B JaJbHEHINNX MCCIETOBAHUSIX.

Llesb cTaTBH 3aKIIIOYACTCS B aHAIN3E
HOPMAaTHBHO-TIPABOBBIX aKTOB M HAay4YHOI
JIUTEPATYPHI [JIs1 OIPENIENIEHHs] OCHOBHBIX
TpeOOBaHUH K Ka4eCTBY aJMUHUCTPATHB-
HBIX YCIIYT, IPE0CTaBIsEMbIX OpraHaMu
HCTIOJIHUTENBHOW BIACTU M OpraHaMu
MECTHOro camoympanieHus. CorniacHO
yKa3aHHOW LIEJIN UCCIEeTYIOTCSl KPUTEPUHN
KauecTBa aJMHHUCTPATHUBHBIX YCIYT M
MpoOIeMBl X OMpEACICHHUS U 3aKperuie-
HUSI B HOPMaTHBHO-TIPABOBBIX aKTaXx.

H3n0:xkenne 0CHOBHOTO MaTepHaJa.
OnHUM 13 OCHOBHBIX HalpaBJICHUH TOCY-
JTApCTBEHHOI OJIMTHKH B Chepe aIMHHH-
CTPaTUBHBIX YCIYT SBISETCS yay4lIeHUE
nx kadectBa. Cremayer OTMETHTb, 4YTO
BOIIPOCHI Ka4eCTBa JI0CTAaTOYHO a0CTpaK-
THBI, TIOCKOJIBKY pe4b UAET O CyObEeKTHB-
HOM OLICHKE OKUJaeMOoro pe3ynbTrara. Ha-
MpUMep, KaueCTBO MOXKHO PacCMaTpPUBATh
KaK CTENeHb yJOBICTBOPEHMS OXHIAHUI

norpebureneld (MIMEHHO B TAaKOM 3Haue-
HHM 3aKpeIIeH 3TOT TEPMHUH B MEXIY-
Hapoaubeix crangaprax SO 9000), kak
CTENEHb COOJIONCHHUS MPEANUCaHUI Tpe-
0OBaHMH M CTAHJAPTOB, C MO3UIMHU CO-
OTBETCTBHUS MPEAOCTABISIEMBIX YCIyT HX
CTOMMOCTH U TaK JaJiee.

Bormpochl MoBbIIIEHH KauecTBa af-
MHUHHCTPAaTUBHBIX YCIYT 3aHUMAIOT OT-
JIEIbHOE MECTO TaKKe B MOJIUTUKE €BPO-
neiickux rocynapcts'. OIHaKko B OTIIHYUE
oT YKpauHbl, cTpaHbl 3anaaHoil EBporibl
[POLLIM B 3TOM HANpPABICHUU IPOAOII-
KUTEIbHBIH TyTh pa3BuTHA, pedopmu-
pys B LIEJIOM CHCTEMY I'OCYAapCTBEHHOTO
YIpaBIICHUs, CO3/[aBasi HEroCyAapCTBEH-
HbIE MHCTUTYTBI, B TOM YHCJE camope-
TyIupyeMble OpraHU3alld, Ha KOTOPHIE
BO3JIATaJOCh BBIIIOJIHCHHE COIMAIBHO
3Ha4nMbIX (ynkimil. Tak, B Benunko-
Oputanuu B 1991 1. Gputa paspaborana
Xaprust rpaxaad — 10-neTHsas nporpam-
Ma, 3a7adeil KOTOpoil OBUIO TOBBIIICHUE
CTaH/IAPTOB aJMUHUCTPATHBHBIX YCIYT,
YJIy4IIeHHEe WX OPraHu3alyMd U pacrpe-
JieneHust. XapTusi TpaKJaH 3aKpenuiia
MIPUHLMIIBI, KOTOPBIC SBIISIOTCS OCHOBO-
MOJIATAIOLIMMH B JICSTEIILHOCTH TOCyap-
CTBEHHBIX YUPEXKICHUA U OpraHHU3alui,
a UMEHHO: YeTKHE CTaHJapThl yCIyT, OT-
KPBITOCTh U MOJIHOTY HH(POPMALHH, Ipe-
JIOCTABJI€HHE KOHCY/IBTAlUil HACENICHUIO
U BO3MOKHOCTb BBIOOpPA YCIIYT, UX MOJIB3Y
u 3¢dexTuBHOCT, NPaBO Ha OOXKaJIOBa-
HHE TIPU HEYJOBJICTBOPUTEIBHOM Kaue-
ctBe ycuyr [2]. B nemom Xaptust rpaxian
CrocoOCTBOBaNA JIy4IIeMy HOHUMAHHIO
HACEeJICHHEeM CBOUX MPaB IPH MOTyYESHUH
YCIIyT, a TaKkKe Co3/ajia HPEIOChUIKH
ULl U3MEHEHUSI TICUXOJIOTHU U IIPABOBOI
KYJIBTYpbl CaMHX TOCYAapCTBEHHBIX CIIY-
xammx [3, c¢. 398-399]. C uensio onen-
KM TIPAKTHYECKHX pPEe3yabTaToB pPadOTHI
rOCYapCTBEHHBIX OPraHOB, YUPEKICHUM
U OpraHu3alui, KOTOpbIE TPEOCTaBII-
0T aJIMUHHUCTPAaTHBHBIC YCIyTH, OBUIN
BBEJICHBI TAaK Ha3bIBacMble TaOJHUILBI CO-
OJIFOZICHNST CTAHIApPTOB KadyecTBa YCIYT.
BrnocnenctBum  koHuenuus Obuia repe-
CMOTpEHa U BKIIFOYEHA B OoJiee MIMPOKYIO
MHUIMATUBY MO COBEPIICHCTBOBAHUIO pa-
OOTBI UCIIOMHUTENBLHON BiacTu — benyio
KHUTY «MojiepHHU3aIMsi TPaBUTEIILCTBAY,
KOTOpasl IIPeICTaBIsieT CoOOH JoNIro-

! TTo cyTH, KaTeropus «aJAMHHHCTPATUBHAS yCIyra», KOTOpas HCIOJIb3YeTCsi B YKPAHHCKOM 3aKOHO-
JIaTeNIbCTBE, YaCTHYHO COBIMANACT C TAaKUMH TEPMHHAMHU €BPOIEHCKOrO aJIMUHHCTPATHBHOTO IpaBa, Kak
«myOInuYHast yclyray WM «iyomnuHas ciyx0a» (public service, service public), ¢ Toit pasnurieii, 4to my-
OnmyHast ciryk0a (yCIIyru) — poJoBoe IMOHATHE, 00BEUHSIOLIEE BCE BUJIbI OOLIECTBEHHO MOJIC3HOM IS Telb-

HOCTH HyGJ'II/[‘iH]:IX JIAIL.
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BpPEMEHHYI0 Hporpammy pedopmuposa-
HHUA BCEH CHUCTEMBl TI'OCYIapCTBEHHOTO
ynpasieHus. YkazaHHas pedopma pea-
JIM30BBIBAJIACh O ISATH HAIPaBICHHSM:
1) obecneveHre KOMIUIEKCHOTO MOX0/1a K
pa3paboTke rocylapCTBEHHOMN MOJUTUKHY;
2) TNOBBHIIICHHE IEJICHANPABICHHOCTH H
OTBETCTBEHHOCTH 3a PACIpEAEIeHHe ITy-
OIMYHBIX YCIIYT; 3) MOBBIIICHNE Ka4yeCTBa
MyOIUYHBIX YCIYr IIyTeM pa3padoTKu
[pOrpaMM OTYETOB; 4) HCIOIb30BAHHE
MH()OPMALIMOHHBIX TEXHOJOTHH; 5) Mo-
JICPHU3ALUS TOCYJAPCTBEHHOM CITyKOBI.
Jlns obecriedeHust KOHTPOJIS CO CTOPOHBI
OOIECTBEHHOCTH 3@ OCYIIECTBICHUEM
nporpaMmbl «MoJiepHU3aLus TPaBUTEIb-
CTBa» OBIIO BHEAPEHO PETYJISIPHOE OIIOBE-
IMIEHUE Yepe3 CPEACTBA MacCOBOM UHOP-
Malii MOHUTOPHHTA €¢ Pean3aluH.

AHaJIOTYHBIC MIPOTPaMMBI U JTOKYMCH-
ThI, HAINPABJICHHBIC HA yCOBEPILIECHCTBOBA-
HHE IIPOLCAYp IIOJYYCHUsS aJIMUHHCTpa-
THBHBIX YCITYT, ObLITH MPHHSTHI BO OpaHIHi
(nanpumep, Xaptus Mapuanssr) [4, c. 11].
VX Ha3HaueHHEe — YIPOLIEHHE IOCTyma
rpaXlaH K TOCYIApCTBEHHBIM OpraHam,
NPEAOCTABISAIONIMM  YCIIyTH  HACENICHHIO.
He cranu HCKIIOYEHUEM M JPyrue CTPaHbI
EBpomnbl, r1e Takxke ObUIM NPUHATHI JIOKY-
MEHTBI, KOTOpbIC COZIep)KaT KOHKPETHbIC
MHULMATHBBI WM TPEIIOKEHUS pedhopm
[0 KaueCTBY aIMHHHCTPATHBHBIX YCIIYT
(Xaptust mpaB  motpebuTenel rocymap-
cTBeHHbIX yciyr B bensruu, Hanzop 3a co-
GmonenneM kauectBa B Mcnanuu, Xaprus
COOJIFOZICHHST Ka4eCTBAa NMPH IPENOCTaBIIe-
HHMH TOCylapcTBeHHBIX yciyr B Ilopryra-
nn ). OCHOBHOM 1IEJBIO MX TIPUHSATHS OBLIO
YIIy4YIIEHHE PEarupoBaHUs YUPEKICHUI
TOCYJIapCTBEHHOIO CEKTOpa Ha IMOTPeOHO-
CTH OOIIECTBEHHOCTH, B YaCTHOCTH, Yepes3
AKLICHTUPOBAHNE BHUMAHHs HA KOHEYHBIX
pesyJbTarax ux JesiTeIbHOCTH.

Crpanst EBpoms! ipormn 6oee 1im-
TENBHBIA TyTh Pa3padOTKU HHTETPHPO-
BaHHOI CHCTEMBI IIPEIOCTABICHUS YCIyT
(c 1990-x rT.) 110 CpPaBHEHHMIO C HEAABHUM
npuHsATHEM B YKpanHe 3akona «O0 agMu-
HUCTPATHBHBIX yciyrax» (B 2012 r.). bec-
CIIOPHO, MEPBBIM IIATOM IS TIOBBILICHHS
KayecTBa IMpPEeIOCTaBICHHUs aJMHHHUCTpA-
TUBHBIX YCIYI SIBIISIETCSl 3aKOHHOCTH M
MPO3PAavYHOCTb ACSATEIBHOCTH MyOIMYHBIX
CTPYKTYp, YTO HEBO3MOXKHO 0€3 4ETKOTO,
IPOCTOTO ¥ HOHSATHOTO 3aKOHOIATENIBHO-
TO ONpEENEHHs TOpsiiKa OpraHu3aluu
MPEeOCTABICHHS aIMUHUCTPATHBHBIX YC-
Jyr OpraHaMH MCIOJIHUTEIBHON BIIACTH
U OpraHaMH MECTHOTO CaMOYIIPaBJICHHUSI.
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B 2006 r. Kabunerom MunuctpoB Ykpa-
uHbI Obl1a puHsiTa KoHLenys pa3BuThs
CHCTEMBl NPEJOCTABICHUS AJMHHHCTpA-
TUBHBIX YCIYI' OpraHaMH HCIIOJHUTEIb-
Ho¥i Biactu (nanee — Konnenmus) [5], ko-
Topast ONpeAenia IPUHINIBI U HallPpaB-
JICHUs JalibHeiero pedopMUpOBaHUS
JIESITeTEHOCTH OPTaHOB MCIIOTHATEIHHOM
BJIACTH B cpepe aIMUHUCTPATHBHBIX YC-
ayr. Kpome Toro, B Konuenmun Obuia
c/eaHa TIONBITKA HE TOJBKO JaTh OMpe-
JIeTICHNe TIOHATHS «aJMHHHCTpPATHBHAs
yCIyra», HO M pa3rpaHU4UTh TaKUe TTOHs-
THSL, KaK «IyOJIMYHast yCiyray, «rocyiap-
CTBEHHAs yCIyra» M «MyHHULUNaJIbHAas
yciayray.

Yacte monoxkennit Konmemnmuu 1mo-
CBSIIIEHA TAKXe BONPOCAM ITOBBIIICHUS
KauecTBa IMPEAOCTABICHUS aJAMUHHCTpA-
TUBHBIX YCIyr M ero omeHku. OueHka
KauecTBa  aJIMHHHCTPATUBHBIX  YCIYT
BO3MO)KHA TOJBKO IIPH OIPEICICHUU H
3aKOHOATEIIbHOM 3aKPEIUIEHUH YEeTKHX
kputepueB. K Ttakum kpurepusm Kon-
LeNMs  OTHOCUT  PEe3yJIbTaTHBHOCTb,
CBOEBPEMEHHOCTb, JOCTYIHOCTb, Y100-
CTBO, OTKpPBITOCTb, YB@KECHHE K JIMY-
Hoctd W mpodeccuonanusm [S]. Ha
NpPaKTUKE IPOBOJAMTH TaKyl OLEHKY
1e7eco00pa3HO OTAENBHO 10 KKIOMY
KPHUTEPHUIO [UIS TIOMYICHUS PAa3HOCTOPOH-
HEeH ¥ MONHOW MH(pOPMAINH O KadecTBe
aIMUHHUCTPAaTUBHOW  YCIIyTH,  Ipemo-
craBisieMoil morpeburensm [6, c. 89].
VIMeHHO C TIOMOIIBIO TaKWX KPHUTEPHEB
MOKHO OIIPEJIeIIUTh CYIECTBY IO ypo-
BEHb YJIOBJIETBOPEHUs MOTpeOHOCTEH M
MHTEPECOB MoTpeduTenei ycuyr, npodec-
CHOHAJIU3M JISTEIIbHOCTH JOJDKHOCTHBIX
U CIYKEOHBIX JIMIL, KOTOpbIE HX IIPEaO-
craBisifor. Tak, B BemukoOpuranum st
MOTy4eHHs OOIIeHAIIMOHATBHON MTPEMHUH
«3HaK XapTHW», IPUCYKAAEMOH 3a yIOB-
JIETBOPEHHE TOTpeOHOCTEH moTpeduTe-
nel MyOIMYHBIX YCITyT, KaueCTBO ITOCIIe-
HUX OIIEHUBACTCS 110 AECATH KPUTEPHUSIM:
HaJIIM4Me pa3pabOTaHHBIX CTaHIApPTOB,
BO3MO)XHOCTb BBIOOpA, JOCTYHHOCTb H
MOJIC3HOCTh YCIIYT, IPaBO Ha areJUIALHIO
NPU HU3KOM KauyecTBe, 3QEeKTHBHOE HC-
OJIB30BAaHUE PECYPCOB, YBAXKEHUE K Ipa-
BaM IpaXkJaH, BBEICHUE WHHOBALUH, CO-
BMeCTHasi paboTa ¢ mpoBaiepamMu yciyr,
oOpaTHast CBA3b C HACENICHHEM, CTEICHb
YIOBJIETBOPEHHOCTH MOTpeduTene yc-
ayr [2]. Takolf KOHKypC BBITIONHSIET pe-
TYJIUPYIONIAE ¥ CTUMYJIHpYIOmue (QyHK-
Uy B 0OJIAaCTH IOBBIIICHHS KavyecTBa
aJMUHHCTPAaTHBHOTO YIPaBICHUS U TPHU-

OJM)KEHUS ero K 3ampocaM M MHTepecam
TpaK/IaH.

Ha ocnoBe onpenenennbix Konmen-
[Ueil KPUTEPUEB OLICHKH KayecTBa aJMH-
HHUCTPATHBHBIX YCIYTr IpEAIoNaraiach
pa3paboTka CTaHAApTOB MpeNOCTaBIIe-
Hus nocneaHux. CTaHaapT JODKEH ObLT
BKIIIOYATh TpeOOBaHUs, 0OecreunBaro-
[IMe HEOOXOAMMBIA ypPOBEHb IOCTYITHO-
CTH M KayecTBa aJMHHHCTPATHBHOW YyC-
JIYTH B IIEJIOM, a TaKKe Ha Ka)XJOM dTare
ee IPEeIOCTABIICHMs, BKJIIOYAsi BHECEHHE
3ampoca O IPEeOCTAaBICHUN YCIIYTH, €ro
oopmIIeHHE U PErHCTPALNIO, OXKHIAHHE
ee TONYYeHMs, KOHTPOJb 3a Ka4eCTBOM
AJIMMHUCTPATUBHOU YCIIyT'H U PaCCMOTpe-
HHeE kano0 nosydarens. MUHUMAaJIbHBIMUA
TpeOOBaHHUAMH CTaHJAPTOB K Ka4eCTBY M
JOCTYIHOCTH QJIMUHUCTPATUBHON yCITyTH
MPU3HABAIKNCH BPEMsI H CPOK TPETOCTaB-
JICHUSI aIMHHHCTPATHBHBIX YCIIYT, 3a1poC
0 MPEIOCTABICHUH YCIyTH, 00eCIicYeHIEe
OJIaroONpUsITHBIX ~ YCJIOBHIl  MpefocTaB-
JIGHUs YCIYTH, HCIOJb30BaHHE HH)Op-
MAalOHHO-KOMMYHHUKALMOHHBIX ~ TEXHO-
noruid. B Teuenne 2009-2012 rr. 6butn
YTBEP)KIEHBI CTAHIAPThl Ha OOJIBIIMH-
CTBO aJIMUHUCTPATUBHBIX ycuyr. [Ipuuem
TaKHe CTaHIApPThl MPUHUMAINCh KaK Ha
LICHTPAJIbHOM YPOBHE, TaK U Ha MECTHOM
[7; 8; 9]. Jlna mciomHEeHUsT IPUHATOTO B
2012 r. 3akoHa MPaBOBBIE aKTHI 00 yT-
BEP)KACHUU CTAHIAPTOB MPEIOCTABICHHS
aJIMHHUCTPATHUBHBIX YCIYT ObLIA OTMEHE-
HbI, MOCKOJIBKY B HEM BOOOIE HE Mpe/-
yCMaTpUBAeTCsl CYLIECTBOBAHUE TaKHX
cTaH1aproB. Bmecto HUX Kaxaas aaMu-
HHUCTpaTHBHAs yciyra IpeloCTaBiIseTcs
Ha OCHOBAaHMHU YTBEPXJECHHBIX COOTBET-
CTBYIOIIUM OPraHOM HH(POPMALOHHBIX
U TEXHOJOTH4YecKux Kaprouek. CoriacHO
4. 2 ct. 8 3akoHa MH(OPMALMOHHAS Kap-
TOYKa aJMHHUCTPATUBHOM YCIyrH CO-
JCPKHUT Takyto HHPOpMaIHio: 1) cyObekT
HPeI0CTaBICHHS aJIMHHUCTPATUBHON
YCIYTH W/WIH LEHTP TNPEA0CTaBICHUS
aJIMHHUCTPATHBHBIX YCIYT (HAMMEHOBa-
HHE, MECTOHAXOX/CHUE, PEKUM pabOThI,
TenedoH, aapec AEKTPOHHOH IOYTHl U
BeO-caiita); 2) mepevyeHb OKyMEHTOB,
HEOOXOIMMBIX [UISl TOJYYEHHs aJMHHU-
CTPaTHBHOI yCIIyrH, MOPSJIOK M CIOCO0
ee MpeJICTaBICHHs, a B Clly4ae HeoOX0oIu-
MOCTH — UH(pOpManus 00 YCIOBUIX WX
npaBe Ha MOJYyYCHHUE TOCYAapCTBEHHON
yciryTH; 3) TUIATHOCTH WK OSCTUIAaTHOCTH
aJIMHHUCTPAaTUBHOW YCJIyTH, pasMep H
MOPSIOK BHECCHHS IUIAThl (aIMHHHICTpa-
THUBHOTO cO0pa); 4) CPOK MPETOCTABICHUS
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aIMMHUCTPaTUBHOHU yCIIyTH; 5) pe3ysibrar
MIpeloCTaBICHHS aJIMHHUCTPAaTUBHON
ycnyru; 6) BO3MOXHBIE CHOCOOBI TMOJY-
4yeHus oTBeTa (pe3ynbrara); 7) aKThl 3aK0-
HOJZIATEJILCTBA, PETYIUPYIONIHE TOPSI0K
W YCIOBHUS NPEJOCTABICHUS aIMHUHU-
CTPaTUBHOM ycilyru. B TexHonorudeckoi
KapTOYKe aJMHHHCTPATHBHON YCIyTH,
cozepkamieil MHGOPMALMIO O MOpsIKe
MPEIOCTABIICHUSI YCIYTH, YKa3bIBaIOTCS
JTansl 00pabOTKH OOpaIeHus: o0 ee Impe-
JIOCTABJICHUH, OTBETCTBEHHOE JIOJKHOCT-
HOE JIMIO, CTPYKTYPHBIE MOJPa3/ICIICHNS,
OTBETCTBEHHBIE 3a 3Tallbl (IEHCTBUS, pe-
LIEHMS), CPOKH BBITIOJIHEHUS 3TAIOB (e
CTBUSI, PCILICHHUS).

Kpome Toro, ToT 3ak0oH BOOOIIE HE
COJICP)KUT KOHKPETHBIX TpEOOBaHUH K
KaueCTBY aJMUHHUCTPATHBHBIX YCIYr H
KPHUTEpPHEB MX OLICHKU. B TakoM KOHTEK-
CT€ TOJBKO YIIOMHHAETCSI O BO3MOKHOCTH
cyObeKTa IpesoCTaBlICHUs aJMHHHCTpa-
THUBHBIX YCJIYI' BbIJaBaTh OpraHM3alld-
OHHO-PACIIOPsIUTENIbHBIE aKThl 00 ycTa-
HOBJICHHH COOCTBEHHBIX TPEeOOBaHMH K
KayecTBY IPEIOCTaBICHUsS aJAMHHUCTpA-
THUBHBIX yCIIyT (OIpe/ie/IeHue KOJIMUeCTBa
4acoB IpHEMa, MAaKCHMAJIbHOE BpeMs
OKUJIAaHUS B OYEPEIM M JIPYTHX Hapame-
TPOB OLICHKM KayecTBa IMPEIOCTaBICHUS
aJIMMHUCTpPAaTUBHBIX yciyr). [Ipu sTom
Takhe TpeOOBaHHs HE MOTYT YXY/ILIaTh
YCIIOBUSI TIPENOCTABICHUS AAMUHHCTpA-
TUBHBIX YCIIYT, OIIPEAETICHHBIX 3aKOHOM.

CunTaeM, 9TO OTCYTCTBHE HOPM OT-
HOCHUTEJIBHO OCHOBHBIX TPEOOBAaHHH K Ka-
YeCTBY aJIMUHUCTPATUBHBIX YCIIyT U KpU-
TEpHEB MX OLEHKH, KOTOPbIE SBISIOTCS
3a70roM S(PPEKTUBHOCTH JESTEIbHOCTH
OpraHoB MyOIUYHOMN BIACTH BOOOIIE, SIB-
JSIeTCS CYLIECTBEHHBIM HEIOCTAaTKOM 3a-
koHa YkpauHbl «O0 aJIMHHUCTPATHBHBIX
yciayrax». IMEGHHO Ha 3aKOHOJATEIbHOM
YPOBHE CYIIECTBYET HEOOXOIUMOCTH B
OTIpEIeTICHNN TaKuX TpeOoBaHW, KOH-
KPETHBIX KPUTEPHEB U MOKa3aTeleil Kave-
CTBa aJIMHHHCTPATHUBHBIX YCIYT, & TaKXKe
MIPEIOCTABICHUN BO3MOXHOCTH CyObek-
TaM, KOTOpbIE NPEIOCTABIAIOT AMUHU-
CTpPAaTHBHBIE YCIYTH, CaMOCTOSTEIbHO
BHEIPATh cHelu(uuecKkue KpUTEepHH,
CBSI3aHHBIE C OCOOEHHOCTSIMH OTpaciu
i cepsbl UX JAeSTEIBHOCTH.

OnpenenuTh ACHCTBUTEIBHBIA YPO-
BEHb Y/IOBJIETBOPEHHOCTH HACEICHUS
KaueCTBOM  aJMHHUCTPATHUBHBIX  YCIYyT
HEBO3MOXXHO 0€3 IPOBEICHUSI UYETKHX
Mep OOILIECTBEHHOIO KOHTPOJIS U OLCH-
KM paboThl OPraHoB IyOJNIMYHON BIACTH.
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B Espone eme B Hayasie 1970-x rr. Ha-
YaJau aKTMBHO OOCYXJarh IyOIMYHYIO
OIICHKY JCWUCTBUH BIACTH, KOTOpas ObLia
MHUIMUPOBAHA [yl peLIeHHs Mpodiiem
SKOHOMHMYECKOW  CTarHaiuu, KpHU3uca
YIPaBICHUSI U CHWKEHUS] YPOBHS YIOB-
JIETBOPEHHOCTH HACEJCHHS ICHCTBHAMHU
BIacTd. B Takmx crpaHax, kak Benn-
koOputanusi, Hwunepmangs, IIBenus,
Ounmsnaus, CLUA, Kanana, yxe maBHO
HayaJll MPOBOJNTH HCCIIENOBAaHHS Pado-
Thbl BIIACTH (ONPOC, aHKETUPOBAHUE, MH-
TEpaKTUBHOE rojocoBaHue). B cBs3u ¢
TeM, 4TO 3HAYMUTENbHAs 4YacTh TpaXaaH
HAIlIero ToCcyAapcTBa YaCTUYHO MM MOJI-
HOCTBIO HE JIOBOJIbHA OOCIY>KHBaHHEM B
TOCYapCTBEHHBIX CTPYKTYypax, Ui IO-
BBIIICHUS] Ka4eCTBA aAMUHHCTPATUBHBIX
yCIIyT HEOOXOMMO H3ydyaTh MHEHHUE H TI0-
JKETIaHUS TPAKIaH, IPUIEeM He TOJIBKO de-
pe3 o0paTHYIO CBS3b C TOCYIapCTBEHHBIM
OpraHoM WJIM OpPraHOM MECTHOTO CaMo-
yIIpaBIeHUs, HO M Yepe3 OOIIeCTBeHHBIE
opranuzauuu. HeoOxonumo uccienoBarhb
B IIEPBYIO OuYepe]b MHHULMATHBBI 0OIIe-
CTBEHHOCTH €BPONEHCKHMX CTPaH, 4TOOBI
HCTIOJIb30BaTh UX IOJIOKUTEIbHBIM OMBIT
B HameM rocynapctee. C I1enbio ycu-
JIeHUst OOIIECTBEHHOI0 MOHMTOPHHIA W
omanku 3()QGEKTHBHONH 00paTHOW CBs3H
MEXIy OpraHaMH IMyOJIMYHOTO YIIpaBiie-
HUSI ¥ OPTaHU3aIUSIMH TPasKIaHCKOTO 00-
mecTBa B YKpanHe ObUI BHEIPEH HPOEKT
«PacnpocTpanenne JIydmmx MpakTUK He-
rOCyIapCTBEHHOTO MOHHUTOpPHHTA IPEIO-
CTaBJIEHNS] AMHHHUCTPATHBHBIX YCIYyI»,
YTO SIBJISIETCS COBMECTHOW MHMIMATHBOI
EBpomneiickoro Coroza u Ilporpammsl
pazButuss OOH. Psng MecTHBIX OpraHoB
IyOJIMYHOIO YNpaBJICHHUsS HMHHULUHUPOBAI
CO3/laHKe IEHTPOB MPEIOCTABICHUS aj-
MHUHHCTPATUBHBIX YCIIYT U Web-1opTanos
«PernoHanbHbIl  BUPTYambHBIA  OQHCY,
[EJBI0 KOTOPBIX SIBIISIETCSI TIOCTPOCHUE
OpHEHTHPOBAHHON Ha KIMEHTa MOJEIHN
MIPEIOCTABIICHUS AJIMUHHCTPATHBHBIX
YCIIYT TpakaaHaM OpraHaMy TOCyIapCTBa
n npuOmKEeHHe K CTaHaapraMm o0ciy-
JKMBaHUs Tpak[JaH OpraHaMU BIACTH K
€BPOMNENHCKOMY YPOBHIO HE3aBUCHMO OT
MecTa ux npoxusanus. Kpome toro, He-
KOTOpbIE OpraHbl MECTHOTO CaMOYIpaB-
JIEHHUsl BHEJPUIN CHUCTEMY YIIPABICHUS
KaueCTBOM TMPEIOCTAaBICHUS TaKHX YC-
YT B COOTBETCTBHH C MEXKTyHAPOTHBIM
craggaptom [SO 9001: 2008, mposenn
peaym3anuio MPOEKTOB CONMAIBHBIX HH-
HoBauui U tak nanee. Tak, ¢ Leblo U3-
yueHHsT OOIIECTBEHHOTO MHEHHS O Kade-

CTBE aIMMHUCTPATHBHBIX YCIIyT, KOTOPbIC
MIPEJIOCTABIIAIOTCS HACCIICHUIO MECTHBIMU
OpraHaMH BJIACTH, B OT/ICJIbHBIX PErHOHAX
TEPPUTOPHAIBHBIMU ~ OpraHamu  Hanwu-
OHQJIPHOTO areHTCTBa YKPauHbI MO BO-
[pocaM TrOCYIapCTBEHHON CIIyKOBI Mpo-
BOJMJINCH aHKCTUPOBAHUS CICLHAINCTOB
OTAEJIOB, CTPYKTYPHBIX TIOIpa3AeICHUI
COOTBETCTBYIOIIMX opraHoB. OnHaKo Bce
9TH MEpBI C Y4eTOM TpeOOBaHHS 4. 2 CT.
19 Koncturyuuu Yxpaunst [10] (oprans
roCy/lapCTBEHHOM BJIACTH M OPT'aHbl MECT-
HOrO CaMOYIpAaBJIE€HHs, UX JIOJDKHOCT-
Hble JIMna 00s3aHbl IEeHCTBOBATH TOJBKO
Ha OCHOBAHWHM, B Ipe/esiaxX IOJTHOMOYHUH
U CrocoOoM, KOTOpBIE NPEAYyCMOTPEHBI
Konctutymueit u 3akoHaMu YKpauHbI)
Oecrionie3Hbl 03 YETKUX M MPO3pPadHBIX
MEXaHU3MOB 00paTHOM CBA3M OT HOTpeOu-
TeJlel OTHOCUTENBHO KauecTBa Ipolecca
MIPEAOCTABICHUS aIMIHUCTPATUBHBIX yC-
nyr. DYHKIUIO MPaKIaHCKOTO KOHTPOJIS B
9TOH chepe MOIIH ObI OCYIIECTBIATH pa3-
JIMYHbIE OOIIECTBEHHbIE OObEINHEHHUS,
KOTOPBIX B YKpauHE HACUMTBIBACTCS He-
CKOJIBKO JIeCATKOB Thica4. OJIHAKO CIemy-
€T IPHU3HATh, YTO yYaCTHE B UX JCATEllb-
HOCTH JI0 CHX IIOp OCTaeTCsi Cpeiu Hau-
MEHee 3HAUYMMBIX JUIsl TpaKIaH YKpauHbI
neHHocTed. ClemayeT COTIacUThCs, YTO
YCHJICHHE CIOCOOHOCTH OTEYECTBEHHBIX
0O0IIECTBEHHBIX OPTAaHU3ALNH K OCYIIeCT-
BJICHHIO MOHHTOpPHHTA MPEI0CTABICHUS
aJIMHHUCTPATUBHBIX YCIIyT MOXET CTaTh
OIHHUM U3 (PaKTOPOB MOBBIIICHUS JOBEPHS
K HUM CO CTOpPOHBI TpaxciaH [11, c. 6].
BoiBoabl. Takum o0pa3om, HOBbILIe-
HHE KayecTBa aJ]MUHUCTPATHBHBIX YCIyT
SBJIACTCA OAHUM M3 NPUOPUTETHBIX Ha-
MpaBJICHUI aIMUHUCTPAaTHUBHOU pedop-
MbI B YKpauHe IS BBIX0Ja Ha HOBBIN dTar
rocynapcTBeHHOCTH. [IpeoOpazoBanusi B
cuctemMe IMyOIMYHON BIAacTH B YKpanHe
JIOJDKHBI OBITH HANpaBJIeHBI HA TO, YTOOBI
KaXIbI{ TPa’KIaHUH HE TOJIBKO 3HAN, HO 1
HMeIl pealibHyI0 BO3MOXKHOCTB TpeOoBaTh
TOT YPOBEHB M TO KaU€CTBO YCIIYT, KOTOPBIE
eMy 00s3aHbl NPEIOCTaBUTh KOHKPETHbIC
OpraHbl BIaCTH. YKa3aHHas 3a/1a4a MOXKET
OBITh BBINIOJIHEHA, BO-TIEPBBIX, TOJBKO
IpU Pa3paboTKe M 3aKPEIUICHUH B 3aKO-
HOZIATEeNILCTBE YETKMX U IOHSATHBIX Tpe-
0OBaHMI K KaueCTBY aJIMHHHCTPATHBHBIX
YCIyT U Ipolexype ee oneHku. Benp Hu
TEXHOJIOTHYEeCKasi, HU MH(POPMALMOHHBIC
KapTOYKH aJIMHHHACTPATUBHOHN YCIyTH HE
CoZlepIKaT pasJielibl, MOCBAIIEHHBIE KpH-
TEpUsM OLCHKH KadyecTBa aJMHHHUCTpPA-
THUBHBIX YCIYT ¥ COOTBETCTBYIOIIUM Me-
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paM KOHTPOJISI CO CTOPOHBI ITOTpeduTeNeit
yciyr. Beenenue npouenypsl OLEHKH Ka-
4yeCTBa AAMUHUCTPATUBHBIX YCIIYT, [IOMU-
MO MPOYEro, AacT BO3MOKHOCTh YCOBEP-
IICHCTBOBATh CUCTEMY OPraHOB, KOTOPbIC
MpPEAOCTABIAOT TAKUE YCIIYTId B KOHTCK-
CT€ MpOLETypPHOH HSKOHOMHUHM, a HMEH-
HO: YCTaHOBUTH CIIPOC Ha TC WJIH HHBIC
AIMUHUCTPATUBHBIC YCIIYTH, HGOGXOIII/I-

MOCTh YMEHBIICHUSI WIN YBEIUYCHUS
KOJIM4YecTBa PaOOTHUKOB KOHKPETHOTO
OopraHa WIH CTPYKTYpPHOTO MOpa3elie-
HHS, BO3MOXKHOCTbH Iepepacrpe/eeH s
aJIMMHUCTPATUBHBIX (QYHKIMI M TOIHO-
MOYHi, YCOBEPLICHCTBOBAHHUS MOPSIKA
WM crocoda MpejocTaBiICHHUs aJMHHU-
CTpPaTUBHOU yCIyTH U Tak ganee. Takxke
CYIIECTBYET HEOOXOAMMOCTh pa3paboTKu
CTaHJAPTOB aJMHHUCTPATUBHBIX YCIYT
HAIlMOHAIBHOTO YPOBHS, KOTOPBIM yCTa-
HaBIIUBAJNCH OBl €AWHBIC MHHUMAaJIbHEIE
TpeOOBaHUs K KayeCTBY YCIYI, ITIOCKOJIb-
Ky WH(pOPMAIMOHHAS ¥ TEXHOJIOTHUECKAst
KapTOYKH aJMUHHUCTPATHBHOM yCIIyru
TaKyl0 HOPMaTHBHYIO HAarpy3Ky He HECyT.
Crenyer obecneunTb OpraHU3aIMIO Mpo-
LIECCOB KOHTPOJISI KaueCTBa, B YaCTHOCTH
OCyLIECTBICHHE OOIIECTBEHHOIO MOHH-
TOpPUHra TNPEJOCTABICHUS aJAMHHUCTpA-
TUBHBIX YCIYT.
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HPECTYILIEHMS ITPOTUB )KU3HU
B JIMTOBCKOM CTATYTE:
NCTOPHUKO-ITPABOBOE UCCJIEJJOBAHHUE

Anexcanap COTVIIA,
KaHJNJAT OPUIMYECKUX HAyK, IOLEHT,
JOKTOpaHT Kadeapbl yroJI0BHOTO MIPaBa, YroOJIOBHOIO NPOIecca U KPUMUHAIUCTUKH
Ojiecckoro HalMOHAJIBHOTO yHUBepcuTera uMenu .M. Meuynukosa

Summary

Article is devoted research of criminally-legal research of rates which provided
responsibility for crimes against life in the legislation of the Lithuanian princedom
which railroad train included the Ukrainian earths after loss of political independence by
the Kiev Russia. On the basis of the system analysis of domestic and foreign researches,
monographs and other literature features of qualification of crimes against the life,
displaying properties of the legislation provided by the Lithuanian Statute on all extent
of its existence are specified.

Key words: criminal law, crimes against life, Lithuanian Statute.

AHHOTAIMS

CraTbsi MOCBAIIEHA YTOJIOBHO-IPABOBOMY HCCIIEAOBAHUIO HOPM, KOTOpPbIE Ipe.-
yYCMaTpHUBaIH OTBETCTBEHHOCTH 3a MPECTYIUIEHHs IPOTHUB KU3HU B 3aKOHOJATEIILCTBE
JINTOBCKOTO KHSDKECTBA, B COCTaB KOTOPOTO BOILIH YKPAWHCKHE 3eMIIH TOCIE MOTEpH
Kuesckoit Pycrio monutnyeckoit HezaBucumMocTd. Ha 0cHOBe crcTeMHOro aHain3a oT-
€UECTBEHHBIX 1 3apyOeKHBIX HCCIIEI0BAHUN, MOHOTpaUil U IPYToi IUTEpaTyphl OlIpe-
JICTICHBI 0COOCHHOCTH KBaTM(HUKAIMU MPECTYIUICHUI POTHUB JKU3HHU, 0TOOpaKaroIne
CBOICTBA 3aKOHOAATENIBCTBA, MPEAYCMOTpeHHOTo JIuToBckuM CTaTyTOM Ha BCEM IPO-

TSHKEHUU €ro CYHICCTBOBAHMUS.

KnioueBble c1oBa: yronoBHOE MpaBo, MPECTYIIICHUS TPOTHUB JKNU3HU, JINTOBCKUIA

CratyT.

HOCTaHOBKa npodiemsbl. [locre
norepu Kuesckoit Pycpro mo-
JIUTUUYECKON HE3aBHCHUMOCTH YKpPaWHCKHE
3eMJIM BOIIUIU B cOocTaB JIUTOBCKOTO KHS-
JKECTBa, 3aKOHO/IaTeNTbHBIM
akToM KoToporo Obu1 JIntoBckuit CraryT
B pemakuusx 1529, 1566, 1588 ronos [1].

Ha nporsokeHMHM HECKOJIBKUX CTOJIE-
i JlutoBcknii CraryT ObUT OCHOBHBIM
cOOpHHKOM ITpaBa B YKpauHe, JaKe B TOH
YacTH, KOTopasi OblIa MPHCOEIMHEHa K
Tosnpme. OH ObLT IIABHBIM HCTOYHHKOM
YKpauHCKoro npasa Ha [ermaHckoil Ykpa-
WHE M MPEJCTaBIIsUl OCHOBHOM MCTOUHMK
koziekca «lIIpaBa, MO KOTOPBIM CyIMTCS
Manopoccuiickuit Hapon». Ha IIpaBoGe-
pexHolt Ykpanne Jlurosckuii CraryT neii-
CTBOBAJI BILUIOTh O OTMEHBI YKa30M Iaps
Hukomas [ 25 uronst 1840 roma. Hexoropsie
3aKOHOTIONOKeHNsT  JIuToBcKOoro  YcraBa
ObUTH BHECEHBI B coOpanue 3akoHOB Poc-
CHIHCKOM UMITEPUH M COXPAHIIIH 3aKOHHYTO
cwity B YepHurosckoil u IlontaBckoii ry-
OepHusIx BILUIOTH 10 1917 roma [2].

Bcee tpu penakiuu JlutoBckoro Cra-
TyTa ObUIM HANMCAHbl TOLJAIIHUM «pycC-
CKUM» KaHLEISIPCKUM SI3bIKOM, KOTOPBIi
ObLI  CMEChIO  IIEPKOBHO-CIIABSHCKOTO,
YKPauHCKOTO M OEJIOpPYCCKOTrO  SI3BIKOB.

OCHOBHBIM

TlepBbie BE peAaKINK TOSBHINCH B PYKO-
ITHCHOM (hopMe, a TpeThs OblIa HarleuaTaHa
B Bubhe [3, ¢. 1303].

AHA/IN3 TOCJIEIHUX HCCIeI0BAHUI
u mybamkanmii. Pazpabotkoit oOmux u
CIICLMAJIBHBIX BOIIPOCOB HCTOPUH YTOJIOB-
HO-IIPaBOBO OXpaHbI [paBa YesoBeKa Ha
JKU3Hb 3aHUMAJICh TaKHEe M3BECTHBIE OT-
CYECTBCHHBIC U 3apyOCIKHBIC YUCHBIC, KaK
M.U. baxanos, C.B. boponun, H.I'. Bonb-
mumapoBa, O.C. Kammnyc, B.B. Crammc,
M.J1. Hlapropoxnckuii, H.H. Apmuin u gpy-
rre. OpHaKo HayIHBIMHU PAOOTHHKAMH HE
yZAeIeHO BHUMaHHE TpoliieMe KoMIapaTh-
BHCTCKOTO HCCIIEJIOBAHUSI OTCIBHBIX HOP-
MAaTHBHO-TIPABOBBIX aKTOB, KOTOPBIC PaHee
JIeHCTBOBAIIM HAa TEPPUTOPHN YKPAUHBI.

Lenbio crarbu SIBISIETCS HCCIENO-
BaHHE MHPOBOIO ONbITA PA3BUTHS B 3a-
KOHOJIATEJILCTBE MOHATHUS HPECTYIUICHUS
MIPOTHB KU3HU U 00ECIICYEHHE YrOJIOBHO-
MPaBOBOW 3alIUTHI JKU3HU YENOBEKa OT
MPECTYIHBIX MOCSTATENIbCTB.

H3n0:xeHHe OCHOBHOIO MarepHaJja.
Hanbonee onacHbiMu B JIutosckom Crary-
TE CYUTAIIMCH TIPECTYIUICHUS IPOTHUB JINIIA.
K HIM oTHOCHIN TIpEXIe BCETO JINIICHNE
ouna  OKM3HU  (yOmiicTBO).  JIMTOBCKHMM
CrarytoM YOMICTBO OIpenessioch Kak
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«3a00HCTBO», «MYKOOOHCTBO», «3MOPJO-
BaHbE», «KMOPJEPCTBO» U TOMY HOJOOHOE
[4,c. 13].

B JlutoBckom Craryte yOHiicTBa Je-
JIMJINCh Ha YMBIIIJICHHBIE U HEYMBIIILICH-
Hele. K ymblIueHHbIM yOuiicTBaM OTHO-
CHJIICh COBEpIICHHBIE IO TPEABAPUTENb-
HOMY IUTaHy, TO €CTh «II0 3aMBICIY», «3b
yMbICTa». YOHHCTBO 1O HEOCTOPOKHOCTH
Ob110 IpexycMoTpeHo aptukynamu 10, 11,
15, 23 Pazmena XI JlutoBckoro CraryTa
1588 roma [5, c. 40].

B 3aBucHMOCTH OT COLMAJIBHOTO CTa-
Tyca IPeCTyIHHUKa 1 )KePTBbI YOUICTBa Jie-
JIWJINCh Ha YOWMCTBO IUISXTHUYA HELUISAX-
THYEM, YOUICTBO LUIAXTHYA IUIIXTHYEM,
yOMICTBO TPOCTOTO YeNOBEeKa MPOCTHIM,
yOHICTBO HENLUIIXTHYA IULSIXTHYEM.

Uccnenosarens C.B. Kymun ormeua-
€T, YTO CYIIECTBOBAIO Pa3IMIMUE B OTBET-
CTBEHHOCTH 32 yOHMIHCTBO B 3aBHCHMOCTH
OT 11012, YTO O0TOOPa3MIIOCh HA YIUIaTe 3a
JIUIIEHUE JKH3HU JKEHIMHBI JIBOMHON TO-
JIOBIIMHU. Takast MbIC/Ib 000CHOBBIBACTCS
aHasm3oM HopM Jlurosckoro Craryra, B
KOTOPBIX YTBEP)KAAETCS, YTO 32 yOUICTBO
JKEHILUHBI «TOJIOBIIMHA <...> COBHUTO Ma-
eTh ObITH CKa3bIBAHA», a «CKOHAMb UXb CO-
BUTO TOJIOBIIKMHAY [6, . 155].

K ybuiictBam ¢ oTsryaroimmu o0cTo-
sirenbeTBaMu JIutoBckuit CTaTyT OTHOCHIT
yOuiicTBa, COBepIICHHBIE C 0CO00I JKECTO-
KOCTBIO (TIPH HATMYUH OTATYAIONINX BHHY
obcrositenbeTB). K HUM OB OTHECCHBI
Takue youiicTa: yOMHCTBO IPH HAJIMYUH
POJICTBEHHBIX OTHOIICHUH (apTHKYIbI O,
17, 18 Paznena XI); yOuiicTBO My>KUMHBI
MOXUTUTEJIEM ero »eHbl (apTukyn 29 Pas-
nena XIV); youiicTBO rocrnoanHa ciyroit
(apruxyn 9 Paspmena XI); yOwuiicTBo mpu
BTOPYKCHHMH B YacTHOE BJIaJICHUE, TO €CTh
«HAXOIbY, «Hae3Ab» (apTukynsl 1, 2 Pas-
nena XI); yOWMICTBO KOBapHBIM TalHBIM
obpazom (aptukyn 17 Paznena XI); yowuii-
cTBO M3 MecTH (apTukynsl 7, 16 Pasnena
XI); yowuiicTBa, CoBEepIICHHbIE IIPH KOPO-
JIEBCKOM JIBOpE, B IOMEIICHHU Cyla, Ha
Jiopore, B IIEPKBH U TOMY I0f00HOE (ap-
Tukynsl 3, 21 Pasnena XI); cosepiuenue
yOwuiicTBa Tpymmo# i (apTukynsr 29, 39
Pasznena XI) [5, c. 40].

K omacHbIM NpecTYIUICHHSM IIPOTHB
KM3HM TaKkKe OTHOCWIM ClIeIyIOLIHe:
yOuiicTBO BO Bpemst moeuHKa (apTukyin 14
Paznena XI); youiicTBO, CONESIHHOE HEMOI-
CyIHBIM YeJoBeKoM (apTukyn 35 Paznena
XI); yOumiicTBO IpH TPEBBIMIEHUU TIpesie-
JIOB HEOOXOZMMON OOOpPOHBI (apPTHUKYIIBI
21, 24, 35 Paznena XI); yOmiicTBo myTe-

niecTBeHHUKa (apTukyel 26 Pasnena XI);
yOHICTBO OepeMEeHHOM >KEeHIIUHBI (apTH-
kyn 15 Pazpena XI); ucrsizanue (apTuxyst
28 Paznena XI) [5, c. 40].

B nepBoii pegakuun Jlurockuit Cra-
TyT, Kak U Pycckas [IpaBna, ycranasiusain
JICHE)KHBIE B3BICKAHMS B TOJIb3Y KHS3S 3a
yOHMICTBO | 3a IpyrHe MPEeCcTYIUICHHUS, KO-
Topsle B Kuesckoil Pycu HakasplBanuch
yronoBHeIM mmTpadom. Kpome Toro, He-
KOTOpBIE M3 3THX IITpadoB, Kak U BO Bpe-
MeHa Kuesckoit Pycu, paBHsuIMCh yacTHO-
My BO3HarpaxieHuro. Tak, 3a yOHICTBO
LUIAXTHYA B MOJIb3Yy rOCY/1apcTBa B3UMAJl-
cs mrpad («BHHAY»), PaBHBI TOJOBILIUHE.
IMonoOHOEe paBHOBECHE YCTAHABIMBAJIOCH
U Ipyr'uMu apTuKyinamu. Harpumep, B ap-
tukyne 29 Pasnena VII B penakimu JIutos-
ckoro Craryra 1529 roma otMe4anoch, 4To
3a yOWICTBO BO BpPEMS MOTACOBKH IILISX-
Tr4a nursxtid mwiati 100 xom ener «ro-
JIOBIIMHBD» CEMbE YOHTOTO M CTOJIBKO K€
«BHHBI» BeIHKOMY KHs1310. CoXpaHWIICS
TaKKe IJIABHBIA KPUTEPHH JIeNIeHHs ITpa-
(a Ha pa3Mepbl — 3a TSHKECTHIO IPECTYILIe-
nust. HauBbicineit cymmoit mrpada Obuia
«BuHa» B 100 Ko eHer (3a youicTBo), 3a
YJICHOBPEAUTEIILCTBO M PAaHEHHE B3UMa-
nocek 50 xom mener u 30 Kom J€HET COOT-
BETCTBEHHO [6, c. 105].

[TocTenenHo noy BIMSHUEM MTOITECKOTO
1 HEMEIIKOTO TIpaBa MPOMCXOANIIA TpPaHC-
(dopManyst OTHOIICHHS K HaKa3aHHIO.
Bropas u tperbs penakuum JInToBcKoro
CraryTa npegycMaTpuBaiil HaKa3aHUS B
BHUJIE CMEPTHOMN Ka3HH 3a yOMICTBO M TIO-
PEMHOr0 3aKiIoYeHHs 3a paHeHus. Korna
Ha 4Yel-TO POJIOBHTHIH JOM IpeHAMEpEH-
HO HAaCWIBHO OBLIO COBEpIIEHO Haraje-
HUE, U B TOM JIOMe ObLI KTO-HUOYIb YOUT,
3JI0yMBIIICHHUK TOJIBEPTajiCsi CMEPTHOM
Ka3HH BMECTE CO CBOMMHU COyJaCTHHKaMHU.
[Ipn >TOM ronmoBmuHA JOMHKHA OBLTA BBI-
TUTAYMBATHCS COMIACHO COCTOSTHHIO yOHTO-
TO B IBOHHOM pa3mepe [7, c. 253].

A eciH 3I0yMBIIUICHHUK KOTO-HHOYb
paHWI, TO TOJBKO €ro CaMoro OCYXKIIAIK
Ha CMEPTHYIO Ka3Hb, a €ro COy4aCTHUKOB
OCY)XJaJIi Ha TIOPEMHOE 3aKJIIOYCHHE KaK
MPECTYIHUKOB CPOKOM Ha OAWMH TOX H
LIECTh HEJEINb.

B «Xpecromatun mo HCTOpPUU TOCY-
JlapcTBa M TpaBa YKpaWHBI» T'OBOPUTCS:
«A Korja, HACHJIPHO HAaeXaBLIM WM Ha-
MaBIIM, HUKOTO HE MOPAHMI W He yOu,
HO TIPM3HAKM HACWIIMSI OCTaBHJI WJIH BPEZ
TIPUTBOPHJI, TOTA TOJBKO 3a HACWIHS Oy-
Jer miatuth 12 pyOneit neHer, a Takke
BO3Memarh youITkny [8, c. 80].
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Haubonee omacHbIM IpecTyIuIeHHEM
CYMTANIOCH YOMICTBO pomuTesnei IeTbMH.
OTH IefCTBUS BICKIIM [T030PHOE U CYpPOBOE
HakazaHue. B «XpecToMaruu mo MCTOpun
rocyiapcTsa M npasa YKpauHbD» TOBOPHT-
csi: «Kora Obl CBIH WM ZI04b CBOKO Marb
WM OTLA HACWIBGHO yOWIM WM MHAYe JIH-
VTN UX ’KW3HM, TO OHA HE TOJBKO CMepT-
HBIM HaKa3aHWEeM HaKa3aHbI OBITH JIOJDKHBI,
HO ¥ JIIIEHBI YeCTH ¥ IMYILIECTBA, KOTOPOE
TiepesiaeTcs B TOJIb3Y JIPYTUX OparhbeB WITH
cectep WIHM ponuyed. YOuina mo30pHOM
CMEpTHOM Kapoll IO/KeH ObIThb HaKa3aH:
BOJIUTB I10 PHIHKY, KJICIIAMH TEJIO PBATh, a
MOTOM TIOCA[IUTh B KOKaHbI MEIIOK BMe-
cre ¢ co0aKoi, IIeTyXOM, Y’KOM U KOTOM M
yromuTh» [8, ¢. 79-80]. Takum >xe 06pazom
HaKa3bIBAINCH COYYaCTHUKH.

3a yMBIIUICHHOE YOMICTBO POIUTENS-
MH CBOETO peOeHKa yOmiilla HaKa3bIBaeTCst
OJTHMM TOZIOM M IIECTBIO HEeTSIMU TIOPEM-
HOTO 3aKJIIO4YEHMs B OalllHe, 1 OHU, OTCHJICB-
1 CPOK, JOJDKHBI YeThIpe pasa B TO[ IPH
LIEPKBHU WJIM KOCTEJIE IIPHHOCHUTD MOKAsHHUE 1
HCIIOBE/IOBATHCS B IBHOM I'PEXe IIepel BCeMU
JIFOABMU XpHUCTHaHCKUMH |8, c. 80].

CMepTHOE HakazaHue 3a YOWICTBO
HPUMEHSIIOCh IIYTEM YTOIICHHUS, YeTBEep-
TOBaHMSI, IOCAXKEHUSI HA KOJI, OTPYObIBa-
HUS TOJIOBBL.

CraryT OrpaHI4YMBaII KOJTUYECTBO JIHII,
KOTOPBIX JOJDKHBI OBLUTH Ka3HUTH 32 yOuii-
CTBO IUISIXTHYA B COYYaCTHH, 32 UCKIIOUe-
HHUEM Ciydasl YMBIIUICHHOTO HamaJeHUs!
Ha POJIOBUTHIM JIOM, BO BpeMs KOTOPOTO
ObUT YOUT NUIIXTHY (B TaKOM CiTydae BCe
COYyYaCTHHKHU TIOJISKAIM CMEPTHOH Ka3-
HH, YTO CBHIETENIBCTBYET O IpPU3HAHUU
3aKOHOJATeJIeM Takoro yoOwuiicTBa Oonee
OIIaCHBIM JUIsl TOCYAapCTBa, YeM APYyrHe)
[8, c. 81]. Beigemnsiioch Takxke yOUICTBO
C TPUMEHEHHEM OpyAus MPECTYIUICHUS
(HOX, KHH)KaJl), 9TO MOMYEPKUBAJIO IO-
BBIIIIEHHYIO OOIIECTBEHHYIO OIAcHOCTD
Takoro youiictsa (aptuxyn 16 Paznena XI)
[8, c. 81]. Craryt mpemycmaTpuBai Takxe
CPOK JIaBHOCTH TIPHBJICUCHUS] K OTBET-
CTBEHHOCTH 3a YOUICTBO — TPH TOJ1a.

BbiBoabl. Yka3zaHHOE CBUJIETEIBCTBY-
€T, 4TO B NEepHoj pa3pabOTKu BTOPOI M
Tperbeil pemaximidi JlutoBckoro Craryra
[POM30LIUIA MEPEOLeHKa 3aKOHOATEeNIeM
LIEHHOCTH JKU3HH U TIOBBIINICHUE OIAC-
HOCTH yOWiiCTBa I OOIIECTBA, O YeM
CBUJICTENILCTBYET YCHJICHHE HAKa3aHUS 3a
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Summary

Experience with the implementation of measures of state regulation in the sphere of
development of renewable energy in the countries of the European Union is being analysed.
The basic principles in the implementation of the energy policy of the European Union
in terms of renewable energy and main trends in the development of renewable energy
of the European Union countries with the aim of transferring this foreign experience for
the improvement of energy policy in Ukraine in terms of its state regulation and further
development are being reveiled. Mechanisms and tools for the implication of state
regulation of renewable energy in the European Union countries are reflected upon.
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AHHOTAUMS
B crarpe aHAMM3HUPYETCS OIBIT B PeaTu3alliiil MEp TOCYIapCTBEHHOTO PETYIHPOBa-
HUsI B 00JaCTH pa3BUTHsI BO30OHOBIISIEMBIX HCTOYHHKOB DHEPIHU B CTpaHax EBporeii-
ckoro Coro3a. PackpbIBaloTCsl CHOBHBIC NPHHIMITEI pean3allii dYHEPTeTHIeCKON I10-
mutukn EBporetickoro Coro3a OTHOCUTEIHHO BO300OHOBIISIEMBIX HCTOYHHKOB DHEPTUU
U aHAJIM3UPYIOTCSl TEHICHLIUHN B Pa3BUTUU BO30OHOBIISIEMBIX MCTOUYHHKOB YHEPTHH B
ctpanax EBporeiickoro Coro3a ¢ IeJIbI0 3aMMCTBOBAaHHSI ATOTO 3apyOeKHOTO ONbITa B

OTpacilb SHEPIeTUKHU B YKpauHe.

KuiroueBble cjioBa: rocylnapCTBEHHOE PETYIMPOBAHHE BO30OHOBIISIEMBIX HCTOYHU-
KOB 3HEPrHH, CPECTBA TOCYAAPCTBEHHOIO PErYIMPOBAHMS, SHEPreTHUECKas OINTHKA,
UCIIOJIb30BAaHNE BO30OHOBIISIEMbIX HCTOUHUKOB SHEPTUH, BHELIHSS TIOJIUTHKA, SHEPTeTH-
yeckast 0e30I1aCHOCTb, CJIOKHBIH MEXaHH3M I'OCY/IapCTBEHHOTO PETYIMPOBAHMS, YHEpre-

THYCCKHNC PBIHKU.

Introduction. At the present stage the
role of the energy factor in ensuring
socio-economic development of countries
increases significantly. Particularly
important are the problems of ensuring
energy security for countries that do not
have sufficient amounts of energy for their
own needs. Therefore, for these countries
the issue of improving the renewable energy
policy and implementation of mechanisms
of state regulation of this sphere are of
particular importance. The question of
stimulating the development of renewable
energy is relevant for the countries of the
European Union (hereinafter — EU), and
for Ukraine and for all CIS countries. This
problem was investigated in scientific
works of both Ukrainian scholars such as:
E. Sukhin, S. Yermylov, V. Saprykin, G.
Kalyetnik and Russian ones (Y. Sinyak, S.
Gardash and others).

However, the continuous improvement
of state regulation of renewable energy in the
EU countries along with the latest European

projects and tools of state regulation of this
sphere has not yet been driven enough of
attention from the side of promiment scholars
and are therefore not sufficiently illuminated
by the management sciences. Given the
urgency of this issue and the fact that for
Ukraine studying the experience of the EU
energy policy is of particular importance
in the context of close cooperation
and prospects of European integration,
with a view to further development and
improvement of the state’s energy policy
of Ukraine, and also taking into account the
progressive nature of the EU’s energy policy,
continuous improvement of its foundations
and mechanisms, great success of the EU
in solving existing problems in this area,
we consider it necessary to define the basic
principles of the implementation of the EU
energy policy and the main patterns for its
development with the aim of transferring
foreign experience of energy development
for the improvement of the state’s energy
policy Ukraine.
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Statement of research objectives.
Given the high importance of the energy
sector, and the need for further improvement
of public policy and government regulation
in the field of renewable energy, we
consider it necessary to study in detail
mechanisms and tools for the realization of
state regulation of renewable energy in the
EU countries. There’s also a striving need to
carry out a througout theoretical research,
provide an integrated mechanism of state
regulation of renewable energy in the EU
as well as to define and classify the main
directions and tools of state regulation of
renewable energy in the EU countries with
aim of accumulating European experience
with further identification of ways for
implication of the set of measures of state
regulation in Ukraine.

Results. With the aim to ensure
its energy security, starting from 2000
European Union had been gradually and
consistently forming and in 2007 finally
delivered so called “Energy Policy for
Europe”. Its most important part is the issue
of the external energy policy of the EU,
which in the aforementioned document for
the first time had been called “international
energy policy”. Given the scarcity of oil,
gas and coal in the bowels of the EU, which
in turn leads to additional requirements for
energy imports, the growth of the struggle
for power sources with old and new world
centers of power, and the desire of the EU
to influence the supply conditions (prices
and volumes) from third countries, it is a
quite logical desire of the EU to create a
common EU energy policy.

We should note, that the European
Union is one of the largest importers of
energy in the world and in this regard
the European Commission takes an
uncompromising stance on the importance
of supranational EU external energy policy.
Analysis of the EU legislation in the field
of energy allows us to select a few basic
principles of the EU energy policy:

— The principle of non-discrimination,
which is a consequence of the general
principle of non-discrimination and in
the energy sector particularly means,
first of all, creation of non-discriminative
conditions in the contract of supply to the
“third party access”;

— The principle of transparency, which
provides “transparency” in the domestic
energy market, the ability to obtain
information about the level of consumer
prices for energy, as well visiability of

varios observations led by the Community
for the supply and transit of energy
resources;

— The principle of not causing harm to
the environment that reflects the needed-
bridges of measures for environmental
protection in the energy supply activities;

— Taking into account the principle
of the social factor in energy policy
that requires attention to the problem of
depending of the level of unemployment in
the energy sector on the labor market, the
safety of workers etc [1, p. 141].

It should be noted that the main legal
acts that EU institutions issue are the
regulations that have been taken by the
EU Council, European Parliament and
the European Commission jointly. These
are acts of a general nature and direct
action. They are directly applicable in all
EU Member States and don’t require the
introduction of the national legislation of
individual countries.

The second group consists of directives.
They are made by the same institutions,
but differ in the part that they formulate
common goals and objectives, which are
later implied in the Member States. How to
implement them in practice is determined
by the states in the context of the use of
national forms, methods and techniques of
legal regulation.

The third category of acts is decisions,
conclusions, resolutions, which constitute
acts of individual character, as well as court
decisions that interpret the provisions of
the treaties [2].

Let’s try to categorize and organize
the main directions of state regulation
and instruments of state influence on the
sector of renewable energy of the EU and
its recent developments in regards to the
implementation of EU policy on energy
efficiency of member countries, and to
provide an integrated mechanism of state
regulation of renewable energy EU as
it is being reveiled in the table 1, as well
as to carry out theoretical explanation of
the basic compontents of the complex
mechanism of state regulation of renewable
energy.

We would like to emphasize the
fact that the optimal combination and
implementation of the regulatory functions
of renewable energy the EU should be a
part of forming sound, comprehensive and
effective mechanism of state regulation in
this sphere. However, now the question of
theoretical basis of the composition of the

complex mechanism of state regulation of
renewable energy in the EU countries with
the aim of pooling European experience
with identification of ways for future
implementation of the set of measures of
state regulation in this particular sector of
the economy in Ukraine, requires further
study and improvement.

From our point of view, complex
mechanism of state regulation in the field of
renewable energy of the EU can be defined
as a set of elements of state regulation of
renewable energy, its directions, means
and methods used by public authorities
in the process of implementation of all
responsibilities to impact renewable energy
and its developments in order to achieve
the objectives of energy policies in the field
of renewable energy.

Let’s consider some of the key features
of the fixed assets of state influence on the
field of the renewable energy in the EU
countries and its development in the areas
of state regulation of the targeted operating
environment (classified and systematized
by the author of this article O. Stoyan).

1. Legal regulation: directives,
decisions, conclusions, resolutions, court
decisions that interpret the provisions of
the Treaties. The basis for a special legal
regulation in the sphere of renewable
energy serve mostly guidelines and
regulations. Certain influence on the
formation of legislation in this area make
recommendations and decisions of the
European Council, which detail or explain
the provisions of the relevant directives
and regulations.

Main tools in the direction, from our
point of view, should include:

— Directive 2001/77 / EC 2001,
which aims to promote an increase in the
contribution of renewable energy sources
in electricity production in the internal
electricity market (art. 1);

— Directive 2009/72 / EC of 13 July
2009, “On the general rules governing the
internal market of electricity distribution
and repealing of the Directive 2003/54 /
EC”. This Directive establishes common
rules in the field of generation, transmission,
distribution and supply of electricity,
as well as rules to protect the rights of
consumers in the view of improving and
integrating competitive electricity markets
in the Community. It defines the rules of
the organization and functioning of the
electricity sector, constitutes the right of
cunsomers for the open access to the market
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Complex mechanism of state regulation in the field of renewable energy in the EU
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based on the criteria and procedures that
apply towards tender procedures for the
operation of systems. It also defines the
universal service obligations and the rights
of electricity consumers and clarifies the
obligations in the field of competition;

— Directive 2003/30 / EC of the
European Parliament and of the Council
of 8 May 2003 concerning the promotion
of biofuels and other sources of renewable
energy;

—  Directive  2003/96/EC,  which
provides, in particular, additional financial
support measures. Article 15 constitutes
that Member States may apply total or
partial tax exemption or reduction towards:
goods subject to taxation in the field of pilot
projects for the technological development
of more environmentally friendly products
or in relation to fuels which are being

retrieved from renewable sources; natural
gas and RNG being used as fuel; all biofuels;
electricity consumption of the urban utility
vehicles.

2. International cooperation:

— Joint programs as a form of
international cooperation, which main
objective is to bring together the resources
of its members in order to implement
complex projects in a particular area, or to
address a specific problem. These programs
are launched and carried out by the Council
of the European Union or the European
Parliament; content of joint programs
is mandatory for application for all EU
member states;

— International legal treaties and
agreements which are concluded by the
European Community in accordance with
the founding treaties, including the Energy
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Charter Treaty and regulation contributing
towards the Energy Charter Treaty which
was signed in December 1994 and entered
into force in April 1998. It has been signed
by 51 countries in Europe and Asia. The
main objective of the Energy Charter Treaty
— strengthening the rule of law on energy
issues by creating a unified field of rules to be
observed by all participating governments,
thus minimizing the risks associated with
investment and trade in the energy sector,
increasing energy efficiency and improving
the environment around energy networks
and the development of renewable energy
sources. International legal instruments play
an important role for the development of the
EU energy policy, which are also sources of
secondary EU legislation.

It should be noted that on 1 February
2011, Ukraine has acquired the status of the
party of the Energy Community of Southeast
Europe. Protocol on the Accession of
Ukraine to the Treaty establishing the Energy
Community was signed on 24 September
2010 in Skopje (Macedonia) and ratified
by the Law of Ukraine “On ratification
of the Protocol on Ukraine’s accession
to the Treaty establishing the Energy
Community” from 15.12.2010 Ne 2787-VI.
In our opinion, Ukraine’s accession to the
Treaty establishing the Energy Community
will ~ contribute  towards  long-term
financial stability of the energy sector and
improvement of the investment climate in
Ukraine, encourage regional integration and
trade, help to resolve problems of combating
climate change and the introduction of
energy saving technologies. As part of the
membership of the Energy Community,
Ukraine will continue to improve the
functioning of the internal energy market,
through the implementation of the relevant
EU legislation.

3. Administrative  and  control
regulation: rules, regulations, directives,
decisions, recommendations, conclusions,
resolutions, standards, quotas, licenses,
fines and penalties, energy audit, control
and supervision. In particular, the definition
of a term “energy audit” is being defined
by the Directive 2006/32/EC “On the
efficiency of the end-use of energy and
energy services” from April 6, 2006 as a
systematic procedure that is performed
in order to obtain information about the
parameters of energy consumption house or
group of houses, industrial efficiency and/
or installed equipment in private or public
operation, the definition and calculation of
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economic opportunities and low-cost energy
conservation report on the results obtained.

4. Strategic Planning:

— European Strategy for long-term,
competitive and secure energy (Green Book)
— a document which purpose is to promote
discussion and to initiate a consultation
process at European level. Ever since 1999,
after the entry into force of the Amsterdam
Treaty, energy policy is regarded as a factor
of sustainable community development.
This document set the ambitious goal
before the EU Member States — to almost
double the share of renewable energy in the
total energy stock (from 6 to 12%) and the
main mechanisms of its implementation, in
particular the provision of credit system,
harmonization of tax legislation, the
provision of state support, standardization,
financial support for research in this area by
2010;

— The White Paper of the European
Commission entitled “Strategy or the
EU Action Plan. Energy of the Future:
Renewable Sources of Energy”, approved by
the Council on 8 June 1998. This agreement
is evoted to the features of renewable energy
and the possibility of their use in the EU.

5. Financial and budget (economic)
regulation: a program of state support
for projects in the field of energy and
environment, which entered into force on
1 July 2014, revised and adopted by the
European Commission in April this year. The
program is valid until 31 December 2020.

The main goal of the program is a
gradual transfer of energy supplies in
accordance with the market prices, where
institutional arrangements should be cost-
effective for society and do not lead to a
distortion of competition or fragmentation
of a market of energy supplies [3].

The program foresees, above all, the
following provisions: from 2016 producers
must sell energy on the market and are
required to compensate for short-term
deviations from previous commitments
to supply electricity. In 2015-2016 EU
countries that are members of the program
will begin to implement competitive bidding
on thte portion of its electricity retrieved
from renewable sources. Also, participating
states take in the commitment to replace the
preferential electricity tariffs for subsidized
premiums or certificates. And starting from
2017 member states are ought to hold
tenders to support the introduction of new
renewable energy facilities. With the aim of
achieving energy objectives to develop 20%

of its electricity from renewable sources
by 2020 participating countries will cancel
subsidies for electricity and transfer it to
the market value for both industrial and the
public use.

It is essential to underline, that the
European Union is one of the leaders in the
development and use of renewable energy
sources. It accounts for almost 42% of global
consumption of renewable energy. Over the
past fifteen years, the EU has formed a full-
fledged policy of stimulating renewable
energy, including clearly defined goals, a
wide range of measures to achieve them,
and the specific model of the division of
responsibilities between the communitarian
and national levels of government. By the
mid-2000s, the European Union on the basis
of its strong system of economic regulation
on climate and energy transferred its own
economy on integrated approach. There
was a new goal — by 2020 to increase the
production of renewable energy by 20%
in comparasion with primary consumption
margins. In order to implement this
aspiration in 2009 Directive 2009/28 on
the development of renewable energy had
been adopted, which translates political
intentions into legal obligations. During the
period of 2002-2011 total production of
renewable energy in the EU increased by
67%, with a CAGR of 7,4%. The successes
of the European Union in this particular
matter are unquestionable.

Let’s emphasise, that the aforemetioned
list of state influence on the sector of
renewable energy in the EU and its
development in areas of state regulation
from the point of view of science is not
exhaustive, countries of the European Union
have considerable experience of government
regulation, promotion and support of the
development of renewable energy, so from
our point of view, accumulation of the
European experience of state regulation
of renewable energy and its development,
systematizing of considered in the process
of research materials, legal acts, and so on
and developing specific recommendations
for its implication in Ukraine are of great
importance.

Conclusions. From the point of view
of the formation of an effective system
of mechanisms of state regulation of
renewable energy in Ukraine, introduction
of European Union experience in the field
of energy policy, which at the present
stage took over the energy security, is very
important. In recent years the European

Union has adopted a number of strategic
documents that define the principles for the
implementation and direction of a common
energy policy, as well as make it possible
to limit the impact of sharp fluctuations in
the global energy market and provide them
with a steady supply to Europe. The EU
has created a single internal energy market,
which operates on the principles of free
competition.

With the ratification of the Protocol
on the Accession of Ukraine to the
Treaty Establishing Energy Community
(hereinafter — the Agreement) on December
15, 2010 Ukraine undertook obligations
to adapt the national legislation in the
energy sector to the requirements of
acquis communautaire and to meet these
requirements in a timely manner.

Ukraine’s accession to the Energy
Community provides a great opportunity
and the tools necessary to carry out the
sequence of structural reforms in the energy
sector. Adoption and implementation of
European norms and standards in the field of
energy and protection of environment will
make its own legislation more modern and
will allow Ukraine to rebuild its economy,
go to the path of sustainable development
and gain the potential to become a full
member of the EU. Ukraine already has an
appropriate framework for the development
of renewable energy sources, and the
continuation in the implementation of
legislative reforms will serve a purpose
of increasing their compliance with the
requirements of the EU directives.

Developed by the author of this article
composition of the complex mechanism
of state regulation of renewable energy
of the EU and its development through
the interaction of all the legitimate objects
and subjects of the mechanism can be
useful for scientists and practitioners in
terms of implementation and composition
of the state influence on the development
and functioning of energy sector of the
economy, as well as can help to organise
all tools of state influence on the sector
of renewable energy in the EU through
further accumulation of its experience
and achievements and implementation in
Ukraine.

From our point of view, Ukraine needs
to undertake a number of further steps for the
development and reformation of the energy
sector, in particular in terms of development
and transition to renewable energy and
use of renewable energy sources, for



which, if to be precise, the main condition
would to improve the mechanism of state
regulation in the area of development of
renewable energy while taking into account
international experience along with further
implementation of international legal norms
and stardards into the legal framework of
our country.

For this purpose, in particular, there
is a striving need to: carry out technical
and economic assessment of the use of
foreign equipment in the Ukrainian natural
conditions; further improve legislation in
the field of renewable energy (including
the development of a clearly defined legal
framework of accession to electricity
generating plants); adopt the National Action
Plan for the development of renewable
energy up to 2020 and to coordinate it
with other strategic documents in the
field of energy; provide priority lending
on concessional terms for companies that
manufacture equipment that produces
energy from renewable sources as well as
energy companies working on alternative
energy sources; review the priorities of the
national energy policy in the direction of
strengthening the energy efficiency and
conservation and to adopt necessary legal
and regulatory framework for the use of
fuel and energy resources and operation of
residential and public buildings; develop
sectoral programs to improve energy
efficiency in industrial and residential
sector; simplify the procedure for issuing
permits related to land use for businesses
that follow the National Action Plan for
Energy Efficiency until 2020.
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AHHOTaNMA
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€MBIiA, OOBUHSIEMBIH, CYII.

he relevance of the article is that

the introduction of “agreements
in criminal proceedings” became one of
the most promising and controversial
novels of the criminal procedure law
and practice in Ukraine. A block of new
rules under Chapter 35 “The criminal
proceedings on the basis of agreements”,
introduced by the Criminal Procedure
Code of Ukraine on May 14, 2012, laid
the basis for the formation of a new
legal institution and development of
the competitive criminal proceedings in
Ukraine [2]. This legal institution provides
for two types of agreements concluded
in criminal proceedings: plea agreement
and agreement on reconciliation. Plea
agreement is made between the prosecutor,
representing the prosecution, and the
suspect or the accused, which represent
the defense. Such an agreement can be
also called “agreement with justice”.

Problem statement. Securing new
special order of criminal proceedings
based on the plea agreement in the
Criminal Procedure Code of Ukraine
means creating a new ideology of criminal
policy of the state: crime counteraction
through a compromise, agreement,
including incentives for persons who have
committed criminal offenses, to cooperate
with the authorities.

The degree of scientific
development of  the problem.
Research of legal and psychological
characteristics of the problem was made

in the works of many scientists, including
D.O. Aleksandrov, V.H. Androsiuk,
V.F. Boiko, V.V. Zemlianska, H. Zer,
L.I. Kazmirenko, V.O. Konovalova,
M.V.  Kostytskyi, O.I. Kudermina,
V.T. Maliarenko, V.Ya. Marchak,
D.M. Maksymenko, V.S. Medviediev,
N.V. Nestor, .M. Okhrimenko, M. Wright,
O.K. Chernovskyi, Yu.V. Shepitko,
O.M.Tsilmaketal., however, the institution
of agreements in criminal proceedings is
unexplored from the standpoint of legal
psychology, causing many disputes about
its theoretical provisions among scientists
and application among practitioners.

The purpose of the article is
stipulated by the need to improve and
develop the institute of agreements in
criminal proceedings, which significantly
contribute to the efficiency of its operation
in the field of criminal justice.

Basic exposition. The theory of
procedural law determines that a plea
agreement has the following advantages:

— for the accused — the avoidance of
uncertainty as for the type and amount
of punishment by the results of the court
proceedings; in some cases — the use of
alternative punishment or its decrease, the
possibility of release from punishment;

— for the prosecutor — possibility to
reduce budget expenditures and save
procedural time; reducing the burden on
the prosecutor as for the state accusation
in court, providing more effective criminal
justice system; eliminating to some
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extent the prospects of judgment appeal
(reviewing by the appeal and cassation
institutions).

The criterion that determines the
possibility and feasibility of initiating
and concluding plea agreements is the
availability of public interest in providing
quick pre-trial investigation and court
proceedings, detecting more criminal
offenses and also in preventing, detecting
more serious criminal offenses. However,
materials of the proceedings show that the
pre-trial investigation, despite the formal
structure of committed criminal offenses
and the suspect’s (the accused’s) plea of
guilt, is fully made, thus the full range of
search and investigation is involved, as a
result, procedural terms are not reduced,
but the agreement actually concerns just
punitive measure [5].

For full legal and psychological
characteristics of features of a plea
agreement it is necessary to analyze the
legal basis and the terms of this agreement,
as well as to determine its sides, rights,
duties and psychological characteristics.

Legal grounds for the conclusion of
plea agreements are stipulated by Chapter
35 of the Criminal Procedure Code of
Ukraine “Criminal proceedings on the
basis of agreements”. The legislator has
provided the possibility of concluding
such an agreement at the initiative of the
prosecutor or the suspect or accused.

The plea agreement between the
prosecutor and the accused or suspect
may be concluded in the proceedings
concerning criminal offenses, little or
medium crimes, grave crimes, which
resulted in the damage to a state or
public interest [2, p. 469]. Making plea
agreement can be initiated at any time
upon notifying the person about suspicion
before the court leaving for the jury room
for making a judgment.

Entering plea agreement in criminal
proceedings in respect of an authorized
person of the legal person who committed
a criminal offense in respect of which
proceedings are carried out against a legal
person, as well as in criminal proceedings,
which involves the victim, is not allowed.
That is, the law bars the plea of guilt
over the offenses or criminal offenses,
resulting in inflicting damage on the rights
and interests of both individuals and legal
entities, as well as in criminal proceedings
concerning grave crimes regardless of the
number of agents who were harmed as a

result of such criminal offenses. Taking
into consideration the requirement of the
procedural law that a plea agreement shall
be entered in the criminal proceedings in
respect of the above criminal offenses,
provided that they inflicted damage only
to national or public interests, taking
into account that in the Special Part of
the Criminal Code of Ukraine (p. 356
art. 232-1 Chapter 2, art. 359 Chapter
3, art. 364 Chapter 1, art. 364-1 Chapter
1, art. 365 Chapter 1, art. 365-1 Chapter
1, art. 365-2 Chapter 1, art. 367 Chapter
1, art. 382 Chapter 3) there was coined
the term “public interest” rather than
“society interests”, despite the fact that
these phrases differ semantically, in the
context of the Criminal Procedure Code
of Ukraine they should be understood as
identical [1].

It is necessary to point out that if in
one criminal proceedings the person
is suspected, accused of committing
several unrelated (independent) criminal
offenses, and as a result of committing
one of them there was a damage to the
rights and interests of citizens or legal
entity (i.e., there is a victim involved in
criminal proceedings), the plea agreement
in relation to other criminal offenses
cannot be made in this case. However, it
is possible to conclude a plea agreement
in criminal proceedings, in which there
was previously made an agreement on
reconciliation, and therefore the materials
of the criminal proceedings were sorted
out in a separate proceeding.

Considering the subject of a plea
agreement from the standpoint of legal
and psychological characteristics of its
conclusion the following elements can be
singled out:

— the concept of a plea agreement;

— the order of drafting and conclusion
of plea agreements;

— the order of sentencing in the case of
a plea agreement.

In the study of the subject of the plea
agreement the conditions stipulated in the
agreement are of particular importance.
The immediate condition of this
agreement is the possibility of applying
criminal law regarding the suspect or the
accused, in case of following terms and
obligations set forth in the agreement by
the latter.

Thelegislator sets certain requirements
for the content of the plea agreement,
namely, it must include its peculiarities,

wording of suspicion or accusation and

its legal qualification indicating the
article (part of the article) of the Law
of Ukraine on criminal responsibility,
the circumstances, essential for proper
criminal  proceedings, unconditional
plea of guilt in a criminal offense made
by the suspect or accused, the duties of
the suspect or defendant to cooperate in
detecting the criminal offense committed
by another person (if appropriate
arrangements took place), consistent
punishment and consent of the suspect,
accused to the punishment or release
from it on probation, the consequences
of making and approval of the agreement,
non-execution of the agreement. Also,
the agreement shall contain the date of its
conclusion and it must be signed by the
parties [2, p. 472].

It should also be noted that some
difficulties arise when wording of the
content of the plea agreement. Thus,
in accordance with art. 472 of the
Criminal Procedure Code of Ukraine in
the plea agreement there shall be noted
unconditional plea of guilt by the suspect,
accused in committing criminal offense
(mandatory component of the agreement
content) and obligations of the suspect or
defendant to cooperate in detecting the
criminal offense committed by another
person (if agreed) (i.e., optional, or a
secondary part of the agreement content).

Analyzing such mandatory condition
as unconditional plea of guilt in the plea
agreements, there were found the cases
where it was stated in the agreement
that the suspect or the accused pleaded
guilty unconditionally, and materials
of proceedings denied such a plea — a
person in the whole or in the part of the
prosecution didn’t plead guilty or this
issue was not emphasized.

Besides, it should be noted that
the suspect or the accused is required
unconditional plea of his guilt in a
criminal offense and its obligation to
cooperate in solving the criminal offense
committed by another person and consent
to the sentencing or the sentencing and
release from its serving on probation.

Butthe condition itselfis a requirement
that relates to one of the parties of the
agreement. However, the legislator does
lay down any specific requirements on
the suspect’s or the accused’s actions,
behavior and testimony at the pre-trial
investigation or trial, which would



give the court a legal basis to mitigate
punishment in accordance with the law.

However, these actions of the suspect
or defendant shall comply with the criminal
law, which establishes that the mitigating
circumstances are as follows: appearing
with confession, sincere contrition or
active assistance in detecting a crime,
voluntary reimbursement of inflicted
damage or removal of inflicted damage etc.
Among the terms of the agreement, which
would give the court right to acknowledge
them as those which mitigate punishment
of an accused, there should be provided
such terms as assistance in the detection
and prosecution of other participants in
the offense, property tracing, extracted as
a result of a criminal offense that would
mean active promotion not only on the
actual identifying of other offenders, but
also the creation of formal evidence for
their prosecution.

There are no clear criteria of the
activity of the person who has entered
into the plea agreement and the nature of
his cooperation in detecting the criminal
offense committed by another person.

At the same time the active promotion
is also a conscious desire to provide
effective assistance in solving crimes rather
than passive execution of the investigator’
or prosecutor’ recommendations.

Undoubtedly, a person who seeks to
reduce the amount of punishment or be
exempted from it must consciously and
proactively provide effective assistance
in the investigation of criminal offenses.
However, a characteristic feature of the
active social action aimed at helping law
enforcement agencies engaged in criminal
proceedings, is its social utility and
legal justification or necessity. Although
passive performing of investigator’s or
prosecutor’s tasks, beneficial in proving
guilty of the criminal group can also be
evaluated as a basis for the plea agreement.

Also, it should be emphasized that
since the plea agreement may be also
made in the proceedings concerning
grave crimes, of great significance is
the justification of providing the ratio of
public interest and private interest of the
suspect or accused. In this case, the public
interest as for the awarding of appropriate
punishment can be subject to interest in
increasing the efficiency of the pre-trial
investigation. That is, in exchange for
an agreed sentence the suspect (accused)
would facilitate detection of accomplices,

report the scheme of the criminal activity
and so on.

During the study it is found that
more than half of the plea agreements are
concluded by prosecutors with the only
condition for the suspect — unconditional
plea of guilty in the court, and the majority
of them are proceedings under the art. 309
of the Criminal Code of Ukraine (illegal
actions with drugs without intent to sell).
Thus, the task of detecting the people who
sell drugs is not solved, because such
terms are not available in the agreements.
This primarily relates to proceedings in
which the fact of drugs purchase from an
unidentified person is set.

Agreements in such cases, despite the
fact that such agreement is an optional
(subsidiary) part of their contents, do not
meet liable public interests by the purpose
of their making, as aimed solely at
meeting the private interest of the suspect
or accused to mitigate punishment.

In our opinion, it is necessary to
expand or specify conditions of activity
and behavior of the suspect or the
accused in the plea agreement because
mitigating conditions of the punishment
of the accused specified by the agreement
may occur not as a result of an increase
of the amount of his positive post-
criminal behavior, but as a result of the
fact that there is an agreement on the
unconditional plea of the guilt in the
criminal proceedings. This approach
is wrong, even from the standpoint of
inevitability of punishment, adequacy
of offense with punishment. For
example, in the context of cooperation in
detecting the criminal offense committed
by another person, we can mention
providing incriminating testimony in
the court, giving documents, items,
participation in the investigation (search)
operations, during which the person
specifies sources of evidence, location of
persons, things, documents etc.

Of course, the text of the criminal
procedure law cannot predict and specify
all the actions of the suspect or the
accused, which may be useful to fully
solve the crime, establish and institute
criminal proceedings against all people
guilty in committing the crime. Therefore,
to improve the provisions of art. 472 of
the Criminal Procedure Code of Ukraine,
which provide the content of the plea
agreement, the words ‘“committed by
another person (if there have been
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appropriate  agreements)” should be
followed by the words “and other activities
that promote full disclosure of the crime
and defining guilty of its committing”.

Another obligatory prerequisite of
such agreement conclusion is the ability
and voluntary desire of the suspect or the
accused to make active steps to facilitate
the investigation, because no one can
make any of the parties conclude such an
agreement. This condition is necessarily
revealed by the court when making a
judgment.

If the consent to conclude an
agreement has not been reached the fact of
its initiation and allegations that have been
made to achieve it, cannot be considered
as a waiver of prosecution or as a plea
of his guilt. If criminal proceedings are
carried out for several persons suspected
or accused of having committed one
or more criminal offenses and consent
on agreement conclusion has not been
reached with all suspects or defendants,
the agreement may be concluded with one
(several) of the suspects or defendants.
The criminal proceedings against the
person(s), which agreed, are subject to
be singled out in separate proceedings
[2, p. 469].

The criminal procedure law regulating
peculiarities of plea agreements, in our
opinion, contains another significant
contradiction. Regardless of the name of
the document (contract, agreement etc.)
it deals with unilateral commitments of
the suspect or defendant to take certain
actions that first of all must be described
by him in its request for an agreement
conclusion and be included in the text of
the agreement in the future. Within the
statutory procedures the implementation
of these commitments by the accused
may result in considering his criminal
proceedings by the court in a specific
order with the use of the criminal law
that significantly mitigates punishment.
In the event of default or breach of the
obligations by the accused (partial plea,
giving false testimony, statements or
hiding any other significant circumstances
of the crime from the investigation),
criminal proceedings against him is
considered in general terms.

However, the law does not provide
the guidance which positive commitments
for the suspect or accused are undertaken
by the party of the agreement represented
by the prosecutor. After all, one cannot
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assume the prosecutor’s duty, stipulated
by the legislator, to consider the following
factors when making a plea agreement as
the commitment:

1) the extent and nature of the
assistance of the suspect or the accused in
making criminal proceedings against him
or others;

2) the nature and gravity of the charges
(suspicion);

3) if there is some public interest in
ensuring rapid pre-trial investigation
and court proceedings, detecting more
criminal offenses;

4) the existence of a public interest in
preventing, detecting or stopping a greater
number of criminal offenses or other more
serious criminal offenses [2, p. 469].

In addition, it is clear that the
Criminal Procedure Code of Ukraine
does not define the limits of agreements
on penalties between the prosecutor and
the suspect (accused) because it is a
scope of the material, rather than criminal
procedure law. Thus, the prosecutor,
giving the suspect some promises must
be guided not by the sense of justice,
but unambiguous provisions of the
Criminal Code of Ukraine, including the
following:

1) if there has been a preparation
for the crime — the term or amount of
punishment cannot exceed half the
maximum term or amount of the most
severe punishment prescribed by the
article sanction (sanction of the part of the
article) of the Special Part of the Criminal
Code of Ukraine (art. 68 Chapter 2);

2) if there has been an attempt to
commit a crime — the term or amount of
punishment may not exceed two-thirds
of the maximum term or amount of the
most severe punishment prescribed by the
article sanction (sanction of the part of the
article) of the Special Part of the Criminal
Code of Ukraine (art. 68 Chapter 3);

3) if the person acted as accomplice,
instigator, organizer or minor artist — his
punishment may be awarded below the
limits set by the relevant article sanction
(the part of the article) of the Special
Part of the Criminal Code of Ukraine,
in the case of multiple circumstances
which mitigate punishment a softer kind
of basic punishment not specified in the
article sanction (sanction of the part of
the article) of Special Part of the Criminal
Code of Ukraine (art. 68 Chapter 4, art.
65, 69 Chapter 3) may be awarded,

4) if a person performed a special
task, participating in an organized group
or criminal organization to prevent or
disclose their criminal activity, and being
a part of an organized group or criminal
organization intentionally committed a
serious crime associated with the onset
of serious consequences — punishment
in the form of imprisonment may not be
imposed on him for a period longer than
half the maximum term of imprisonment
prescribed by the law for this crime (art.
43 Chapter 3);

5) if there are several circumstances
that mitigate the punishment and
significantly reduce the gravity of the
crime — punishment may be prescribed
below the limits set by the article sanction
(the part of the article), or a softer type of
primary punishment not mentioned in the
article sanction (the sanction of the part
of the article) of the Special Part of the
Criminal Code of Ukraine (art. 69) may
be imposed;

6) if there are circumstances that
mitigate the punishment provided for in
paragraphs 1 and 2 Chapter 1, art. 66 of
the Criminal Code of Ukraine, there are no
circumstances aggravating punishment,
as well as in case of the defendant’s
pleading his guilty, the term or amount
of punishment may not exceed two-thirds
of the maximum term or amount of the
most severe punishment prescribed by
the appropriate sanction of the article
(the sanction of the part of the article) of
the Special Part of the Criminal Code of
Ukraine (art. 69-1);

7) in case of multiple offenses final
punishment can be defined (since it
is awarded for each crime separately)
by means of absorption of less severe
punishment by more grave, and not by
adding the assigned punishments in full or
partially (art. 70 Chapter 1);

8)  supplementary  punishments
imposed for the crimes in the committal of
which the person has been convicted (art.
70 Chapter 3) may not be added to the
basic punishment imposed for multiple
offenses;

9) in case of the aggregate sentence the
unserved part of the previously assigned
punishment can be partially, but not
completely added to the newly assigned
punishment (art. 71 Chapter 1 and 5);,

10) when sentencing a juvenile, in
addition to the circumstances provided
for in the art. 65-67 of the Criminal Code

of Ukraine the living conditions and
upbringing, the influence of adults, the
level of development and other minor’s
personal characteristics shall be taken into
account (art. 103) [1].

As for release on probation, under the
Criminal Code of Ukraine, it is of three
kinds:

1) a general exemption from the
sentence by means of a correctional
labor, service limitations, restriction
of liberty and imprisonment for a term
not exceeding five years (art. 75 of the
Criminal Code of Ukraine);

2) release on probation for pregnant
women and women with children under
seven in the form of restriction of liberty
or imprisonment for a term not exceeding
five years for offenses that are not grave
and particularly grave (art. 79 of the
Criminal Code of Ukraine);

3) release of a juvenile on probation,
sentenced to detention or imprisonment
for a term not exceeding five years (art.
104 of the Criminal Code of Ukraine) [1].

In this case there appears a strange
situation: the plea agreement is made
between the prosecutor and the suspect
or accused which perform all their
obligations independently and the
court takes the prosecutor’s obligations
imposing sentence not exceeding the
limits specified in the agreement. This
casts doubt that the document is an
agreement, since it lacks the obligation
of one party (the prosecutor’s one).
Undoubtedly, the above fact is noteworthy
because, despite the bilateral nature of the
agreement, the prosecutor’s obligations
are not mentioned. The prosecutor is not
authorized to promise any real benefits
to the accused because he cannot provide
them. Herewith the court may refuse to
approve the agreement if:

1) the terms of the agreement
contradict the criminal procedure law
or criminal law, including the admitted
wrong legal qualification of the criminal
offense that is more grave than that for
which the possibility of an agreement is
provided;

2) the terms of the agreement do not
meet the public interest;

3) the terms of the agreement violate
the rights, freedoms and legitimate
interests of the parties or other persons;

4) there are reasonable grounds
to believe that an agreement was not
voluntary;



5) there is an apparent inability of
the accused to perform the assumed
obligations under the agreement;

6) there is no factual basis for the plea
of guilt.

In this case, pre-trial investigation or
court proceedings continue in the general
procedure. Herewith, the second appeal to
the agreement in one criminal proceeding
is not allowed [2, p. 474].

Furthermore, the court has the right
to check the conditions of cooperation of
the accused in detecting criminal offense
committed by another person. If it finds
that the prosecutor was unable to confirm
the active assistance of the accused in the
investigation and prosecution of other
participants in the offense it may also
refuse to approve the agreement and send
the results of the criminal proceedings
to complete the pre-trial investigation in
general order.

However, A.M. Bandurka pointed
out that analyzing the psychological
component of the prosecutor as a party to
a plea agreement it should be noted that
“a prosecutor cannot stand over the court,
and should contribute to a successful
search and lawful execution of all court
proceedings” [7, p. 92].

The obligation of the suspect or
accused to inform investigation certain
information would be fully consistent with
the prosecutor’s reciprocal obligation to
prove the committal of the acts referred to
in the agreement in the form of lodgment
that is sent to the court together with the
criminal proceedings. This reciprocal
obligation would harmoniously fit into the
concept of bilateral plea agreement. As
the issues how the information obtained
from the suspect or accused person will
be used, whether it will be used at all,
and what will be the results of its use and
similar questions are, obviously, beyond
the commitments made by the prosecutor,
who signed the plea agreement. Moreover,
it can be envisaged before that because of a
number of objective and subjective factors
the investigation may not always be able to
effectively use the information obtained in
cooperation with the accused. The results
of the cooperation with the accused, which
faithfully fulfilled the assumed obligations
under the agreement, shall not affect the
decision on whether or not he deserves
a special procedure for consideration of
criminal proceedings, since these outcomes
are independent of his will.

In general terms, the concept
of a plea agreement, unfortunately,
gives parties grounds to subjectively
interpret the specific features of the
conclusion and implementation of a
plea agreement, and can be considered
as  state-sanctioned incentives for
denunciation which is, in social terms,
unlawful message to power about
certain violations of rules, regulations,
orders failure, etc. It is unlawful either
because such rules, regulations, orders,
etc. are not considered to be correct
or consequently their violation is not
condemned, or because in such situations
it is conventional to resolve the conflict
at a personal level without appealing to
formal institutions [9].

From the psychological point of
view the plea agreement is preceded
by conflicting communication between
the bodies of pre-trial investigation, the
prosecutor and the suspect or accused. In
general, conflictisaclash of significantly
incompatible or opposing views, needs,
interests and actions of individuals
and groups. At the psychological level
conflict is manifested in participants’
strong negative feelings about the
situation. Conflict can lead to changes
in the system of relations and values.
Under the conflict, people seem to
perceive reality differently, take actions
that are not peculiar to them. Not any
contradiction grows in the conflict, but
usually this one, which presents the most
essential needs, aspirations, interests,
and goals of people, individual’s social
status, his prestige. Primarily legal
psychology focuses on the following
aspects of the conflict: awareness of a
conflict by its members; singling out
the psychosocial components, primarily
causing internal conflict position, i.e.
the set of motives, real interests, values
that motivate a person or group of
persons to participate in the resolution
of controversies; determine the causes
and stages of forming a subjective
image of the conflict situation etc.
[6, p. 170].

Thus, we jump to the conclusions that
the term “plea agreement in the criminal
procedure law of Ukraine” means:

1) an agreement that sets any
conditions, relationships, rights and
obligations of the parties to criminal
proceedings and means mutual consent,
agreement;
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2) a method of settlement between
conflicting  subjects of  criminal
proceedings: the prosecutor and the
suspect (accused);

3) a legal instrument that creates
rights and obligations for the agreement
parties;

4)  free of  participants,
which manifests itself in a voluntary
arrangement;

5) the content is in making mutually
acceptable conditions and mutual
concessions permissible by law;

6) is of written character;

7) is not itself a fact that mitigates
punishment in the sense of art. 66 of
the Criminal Code of Ukraine, but
is taken into account by the court in
sentencing;

8) a significant reduction of the upper
limit of punishment in case of signing
such an agreement must be stipulated
by the importance of actions committed
within such an agreement;

9) making an agreement has a strong
psychological impact on the parties and
encourages post-criminal behavior of the
suspect (accused), it is a measure of pre-
penitentiary influence and fully meets
the interests of all participants in the
criminal process.

will
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" LEGEA SI VIATA

ITPOBJIEMbBI PE©OOPMHUPOBAHUA CUCTEMbI
HHPEJOCTABJIEHUA IICUXUATPUYECKHUX
YCJIYT B YKPAUHE: IOPUIUYECKHWN ACTIEKT

JAmutpuii YEPHYIIEHKO,
couckarelsb Kadenaps! Gpuitocodun pasa U FOPUIMIECKOH JTOTHKA
HaroHanbHOM akaJeMUn BHYTPEHHHX A€l YKPanHbI

Summary

In this article will be demonstrated main characteristics and analysis of the problems
of reforming of the system of mental health care in Ukraine in the legal aspect. The laws
of health care sphere must legally provide not only the right of patients to treatment,
but must ensure that they protect the rights, honor and dignity. But stigmatization
of patients, their discrimination, unfortunately, are the reality of providing the
mental health services both in Ukraine and in other countries with a totalitarian past.
Therefore, legally ensuring the rights of mentally ill people in accordance with the
European standards is the task of reforming the Ukrainian legislation. There are some
legal provisions in Ukrainian legislative system concerning the rights of patients with
psychiatric diagnosis but looking on the mechanisms of implementation of these law,
we can make a conclusion that they are of declaratory nature. The main task is to form
a mechanism of ensuring and protecting the rights of persons suffering from mental
disorders.

Key words: sense of justice, capability, international provisions concerning rights
of mentally sick people.

AHHOTAIUSA

B crarbe naHa XapakTepHCTHKA U MPOBEJCH aHAIU3 MpoldieM pehOopMUpPOBaAHHS
CHCTEMbI IICUXUATPUYECKON TIOMOIIM B YKpauHe B IOPUIMYECKOM acleKTe. 3aKOHO-
JIaTEeTIBCTBO 3PABOOXPAHEHNUS JODKHO HE TOJIBKO IOPUANYECKH 00eCIeunBarh MpaBo
[AIIMEHTOB Ha JeYeHHe, HO U TapaHTHPOBATh UM 3alUTY IpaB, YECTH U JJOCTOUHCTBA,
MIOCKOJIBKY CTMI'MAaTH3alus OOJbHBIX, UX JUCKPUMHHALUSA, K COKAJICHHIO, SBISIOT-
Csl PeaNbHOCTBIO Cepbl MPEIOCTABICHUS ICHXUATPUYCCKUX YCIYT Kak B YKpawHe,
TaK U B JIPYT'HX CTpaHaX ¢ TOTAJIMTAPHBIM NPOILIbM. Clie0BaTesIbHO, IOPUANYECKOe
obecrieueHne MpaB MCUXUYECKH OOJNBHBIX JIFOJCH B COOTBETCTBHU C €BPOICHCKUMU
CTaHAapTaMU — 3TO 3ajJada peOpMHPOBAHUS YKPAHMHCKOTO 3aKOHOmaTenbcTBa. He-
CMOTPS Ha TO, YTO B LIEJIOM B YKpauHe 3aKOHOJATeNIbHO 00ecredeHbl paBa MaeH-
TOB C IICUXHaTPUYECKUM JUArHO30M, MOJKHO KOHCTaTHPOBATh, YTO 3aKOH B aCIEKTE
MeXaHU3Ma ero BHEAPCHUS (DaKTHUYCCKH SBISCTCS JeKnapanueil o HamepeHusx. Jlis
YKpauHbl 0COOEHHO OCTPO CTOMT BOIIPOC HOPMAaTHBHO-IIPABOBOH 0a3bl HE B BOIIPOCE
o0ecrieueHHs U 3alUThI IPAB JINIA, CTPAAAIOIIET0 IICUXUYECKUMH PACCTPONCTBAMH, a
B (OPMHPOBAHHH PEATBHBIX MEXaHHU3MOB 3aIINTHI [IPAB YEIOBEKa B ACIICKTE OKA3aHHs
MICUXUATPUUYECKON MTOMOIIIH.

KirodeBble ci10Ba: npaBoCO3HaHME, J1€ECIIOCOOHOCTh, MEXyHApOJAHbIE HOPMBI
MIpaBa MCUXUYECKH OOITBHBIX.

I IOCTaHOBKa npoodyaemsbl. Bax- AKTYaJIbHOCThL  HCCJIEOBAHMS.
HelmuM cobbiTneM XX Beka — IIpobGiema pedopmupoBaHUS CHCTEMbI
MIPUMEHUTENIBHO K Npo0iieMaM IICUXHa-  NPEAOCTABICHUS  [ICUXHUATPUUYECKOM

TPUYECKOTO 370POBBS SIBISETCS pedop-
MHpOBaHUE IICHXHATPHUECKOH ITOMO-
1Y, IPOUCXOSIIIee BO MHOTUX CTpaHaX
MHPa, B TOM YHCIIe U B YKpauHe.
HeobxonumocTh pedopMupoBaHUs
MCUXUATPUUYECKONW MOMOIIH OO0yclaB-
JIMBACTCS HU3KUM HNPAaBOBBIM U T'yMa-
HUTApHBIM yPOBHEM MPEAOCTABICHUS
YCIyT TICHUXHATPUYECKOH IOMOIIN B
VYkpanHe, TOCYIapCTBEHHBIM MOHO-
MMOJIM3MOM B cdepe OKa3aHHUs ICUXHa-
TPUYECKOW TOMOIIH, IpeodiiajaHneM
WHTEPECOB «OOIIECTBEHHOCTH» HaJ
HHTEpEeCaMM OT/eJIbHOU JTUYHOCTHU [1].

IOMOIIIM HaCEeJEHUI0, IPUBEJeHNE Ha-
LIMOHAJILHOTO 3aKOHOJATEJIbCTBA B CO-
OTBETCTBUE C MEXIyHAapPOJHBIM 3aKO-
HO/IaTEeJIbCTBOM OCOOCHHO aKTyallbHa
I TIOCTCOBETCKHUX TOCYIApCTB, TakK
KaK OCHOBBI (OPMHUPOBAHHUS CHCTE-
MBI TPENOCTABICHUS TMCUXUATPHUYE-
CKOW TIOMOIIHU, IOPUIHIECCKON 3aITUTHI
I C TICUXUATPUUYECKUM JTUArHO30M
MPAaKTUYECKU HUJCHTUYHBL. PaboThI
B.A. A6pamosa, W.A. TIyposwuu,
A.A.Konomeern, JI.A.Ilpiranox, B.A. Tu-
xoHenko, M.W. Illuranesa, B.C. Sctpe-
0OBa TOCBSIIEHBl Pa3JIMYHBIM acleK-
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TaMm peOPMUPOBAHHS CHUCTEMBI Ipe-
JTIOCTABJICHUS TICUXUATPHUUECKOH TTOMO-
[[H HA MOCTCOBETCKOM MPOCTPAHCTBE.
Heab cTaTbM SBISCTCS aHAIU3
OPUIMYECKOr0 MEXaHHW3Ma 3al[UThl
MpaB MMCUXUYECKU OOJbHBIX B YKPAHH-
CKOM 3aKOHOAATEJIbCTBE, €0 COOTBET-
CTBHSI MEKIyHAPOIHBIM CTaHIapTaM.
HU3noxxenne OCHOBHOrO MaTepu-
aja. OxpaHa ICUXUUYECKOTO 370POBbs
HacelIeHUs
BaThCs HE TOJBKO 3aKOHOAATEIHHO-
[PaBOBBIM TIOJIEM, HO M OOILIErocy-
JIAPCTBEHHOW  KOHIICMIHECH  OXpaHbI
MICUXHYECKOTrO 3/0POBbs, OCHOBAHHOM
Ha TAKUX MPUHIMIIAX: Y€CTHOCTH, 00b-
€KTHUBHOCTH W OTBETCTBEHHOCTH TMPHU
BBIHECEHUH 3AKIIFOUCHHUI O COCTOSHHUM
IICUXUYECKOTO 370pOBBsI  00CIeaye-
MBIX; OrpaHUYCHUsT C(Hepbl MPUHYKIE-
HUsl TIPU OKa3aHUHU TCUXHATPUYCCKON
MOMOIIM JI0 TIPE/CNIOB, OIpeeise-
MBIX MEIHMIIMHCKON HEOOXOIMMOCTHIO,
YTO CIY)KUT TapaHTHe#l CcoOIoneHus
[paB YeJOBEKa; YCTAHOBJICHHS OIITH-
MaJbHBIX B3aMMOOTHOIICHHI Bpaya U
MAalMEeHTa, CIOCOOCTBYIONIUX peau-
3aIM¥ UHTEPECOB OOJIBHOIO C y4eTOM
KOHKPETHOW KIMHHUYECKOW CHUTYaIlWu;
CTpeMJIeHHs] K JOCTHXKCHHUIO OanaHca
WHTEPECOB OOIBHOTO W OOIIEeCTBAa Ha
OCHOBE IIEHHOCTH 3/I0POBbs, JXHU3HH,
6e301acHOCTH M OJIArONoIyuns Tpax-
nmaH. Jlroboe micmxwyeckn OOJIbHOE
JIUI0 UMEET MPaBO Ha OCYIICCTBICHHE
BCEX TPAXKIAHCKUX, TOIHUTHUYCCKHUX,
9KOHOMHYECKHUX, COIHATBHBIX M KYJIb-
TYpHBIX TpaB, NpPHU3HAHHBIX BO Bce-
o0miel Jekiapanud paB YesioBEKa,
MesKIyHApOJHOM MaKTe 00 3KOHOMH-
YECKHX, COLMAIbHBIX W KYJIBTYPHBIX
npaBax, MexXIyHapOAHOM IaKTe O
FPaXKAAHCKUX U TMOJUTHYCCKUX TIpa-
BaX W B JPYTUX COOTBETCTBYIONINX J[O-
KyMEHTaX, TakuxX Kak Jlekiapaius o
npaBax WHBaJIUA0B U CBOJ IPHUHIIUIIOB
3aIUThl BCEX JIMII, MMOJBEPracMbIX 3a-
JIEPIKAHUIO WIIH 3aKJIFOYCHHIO B KaKOM
ObI TO HU OBLTO hopme [2].
PedopmupoBaHue rocyaapCcTBEH-
HOM CHCTeMBI MO0 MPEJIOCTABICHHUIO
MCUXUATPUICCKON MOMOIIH BO3MOXHO
TOJILKO TIPH W3MEHEHHH COIHATBHBIX
YCTaHOBOK B OTHOIICHUU K MCHUXUYE-
CKH OOJIBHBIM B 00IIECTBE, TO €CTh NPU
MOBBINICHUN TOJEPAHTHOCTU (TEpIH-
MOCTH) O0IIeCTBA K JIMIaM C TICHXHYe-
CKHUMH OTKJIOHCHHUSIMHU, IPCOIOJICHUN

JIOJDKHA ~ PerIaMEHTHPO-

NpeaAB3sATOCTH, OTUYXIACHHSA, a Tak-

K€ IPU PEryJIMpOBaHUM COLHAIbHBIX
CaHKIIMA B OTHOIICHHH ICHXHUYECKU
OOJIbHBIX.

B ropuauueckoM acrexkTe 3amura
paB IMCUXUYECKH OOJBHOTO JOJIKHA
OCHOBBIBATHCSI Ha MPUHIUIIE [TPABOBO-
ro mapTHepcTBa — OajlaHCa UHTEPECOB
607bHOTO M O0IIECTBA HA OCHOBE 1LICH-
HOCTH 3/0pOBBsI, KM3HH, Oe30IacHo-
ctu u Onaromoisry4us rpaxaas [3].

I'maBHOI nenpr0 pedopMUPOBAHUS
CHUCTEMBI 110 TIPEJOCTABICHHUIO IICH-
XHUATPUYECKOM IOMOIIM HACEJICHUIO
JIOJDKHO OBITh YIIy4YIIEHHE KadecTBa
J)KM3HM manueHTtoB. B EBpomneilickoit
JIeKJIapaliy 10 OXpaHe ICUXHYECKO-
ro 310poBbsi ckazaHo: «Ilcuxmyeckoe
310pOBbE M ICHXHYECKOE OJIaromnoiy-
YUe — 3TO BAXKHEHIINE MPEANOChUIKH
JUTSL XOPOIIETO KayeCcTBa KU3HU U TIPO-
JYKTUBHO# JESITEIbHOCTH OTICIBbHBIX
JIMI, CEMEH, MECTHBIX COOOIIECTB U
HapoJIOB B IIE€JIOM, ITOCKOJIbKY OHH TIO-
3BOJISIIOT JIFOJSIM BOCIIPUHHUMATh CBOIO
JKU3Hb KaK MOJHOLICHHYIO U 3HAYMMYIO
u OBITh AKTHBHBIMH M CO3UAATEIbHBI-
MM WIeHaMH o0IecTBa» [4].

OCHOBOW €BpOMEHCKUX CTaHAap-
TOB pedopMHpOBaHHS ICHXHATpUYE-
CKOM NMOMOIIM SIBISICTCS HMPHUHLHMII Jie-
MHCTUTYLHAIU3aLNN, KOTOPBIH PUBO-
JUT K CO3[IaHUIO0 KaK HOBBIX YCJIOBHIA
MPEIOCTABICHUSI  MCUXHATPUYCCKON
IIOMOILU, TaK U 30pOBOH coLlMaIbHOMN
Cpelibl OKa3aHus ICUXHATPUYECKOI T0-
MOIIHU («JI0Ma Ha MOJIYTH», JHEBHBIC
LEHTPBbl, peadMINTAllMOHHbIE LIEHTPHI,
00IIEeCTBEHHbIE MPOrPAMMBI ITCHXUYE-
CKOTO 3/10POBbSI 1 MHOTO€ JIPyTroe).

B  ocuoBe pedopmupoBanHO
CIyXOBbl ~ ICHUXHUYECKOTO  370POBBS
JIOJKHO JIeKaTh NSATh 0a30BBIX 3Jie-
MCHTOB, B YaCTHOCTH CTallOHapHbBIC
cyKObI, amOyJmaTOpHBIE  CIY>KOBI,
CIIyOBbl YaCTUYHOW TOCMHUTANIN3AINH,
CIIyKObI HCOTIIONKHOW ITOMOIIH U CITYK-
OBl KOHCYJIBTHPOBAHUS M 00pa30BaHMUs
(m1s pabOTHI € PA3IMYHBIMM OpraHU3a-
LUSIMU, COOOIIeCTBAaMH M TpodeccH-
oHaJbHBIM mmTatoM). K HuM cienyer
00aBUTh UArHOCTHYECKHE CIYKOBI,
peadWInTallMOHHBIC, J10- U IOCJero-
crnuTajgbHble CiyxObl. Ilcuxuarpude-
cKas peaOWJIMTALUs B COBPEMEHHBIX
YCJIOBHSIX — 3TO MHOTIOSTANHBIA IPO-
1ecc, 00beTMHSIONINN BECh ITYTh COITH-
aJIbHOTO U TPYIOBOTO BOCCTAHOBIICHUS
M YCTpOWCTBAa INMCHUXUYECKH OOJIBHBIX,
KOTOPBIH OCYIIECTBISIETCS MPEICTABH-

FEBRUARIE 2015 || X

TEJISIMH MHOTHUX Hpodeccuii (Bpauamu,
IICUXOJIOTaMH, IeJaroraMu, COIHalb-
HBIMH paOOTHUKAMH, DKOHOMHCTAMH,
couosioraMu), Tpedyer KOOpAUHUPO-
BaHHOH PabOThl MHOTHX MHUHHCTEPCTB
U BEAOMCTB (3ApaBOOXPAHEHHUs], COIU-
aJbHOW 3alIUThI, 00Pa30BaHUA, CIIYXK-
OBI 3aHATOCTH W TaK Jajee), a TaKKe
TOCYZapCTBEHHBIX M YaCTHBIX Ipen-
NPUATHI U OOIIECTBEHHBIX OpraHH3a-
mui [5].

Peopranusanust npenocraBieHUs
IICUXUAaTpUYecKo nomoiu, pedop-
MHPOBAaHHE CUCTEMbI TPeOyeT He TOJb-
KO TOTOBHOCTH K pPehOpPMHUPOBAHHIO,
HOBOH TOCYZapCTBEHHOW MOJUTUKUA B
MPEIOCTABICHUN MEIUIIUHCKUX YCIIYT,
HO U OTPOMHBIX JEHEKHBIX U YeIOBe-
YECKHUX PECypPCOB.

Cynsba pedhopMBl O TpenocTaB-
JIGHHUIO TICUXMATPHUUECKHX YCIyT 3a-
BUCUT OT pedopMbl B chepe 3apaBo-
oxpanenusi. CerogHs B YKpaumHe ITOT
BOIIPOC SIBJISIETCS OTKPBITHIM. TeM He
MeHee 1poOieMbl pedhOpPMUPOBAHUA
03HAYEHHOIl OTpaciu HM3BECTHBI: 00y-
CJIOBJICHHAs! HAJMYHUEM ICHUXUYECKOIO
3a00J1eBaHMs BOBMOXKHOCTb COLIUATILHO
HeOIaronpusATHBIX MOCIEACTBUN, CBS-
3aHHBIX C TPYJHOCTSMH B peaTH3aluu
JUIOM CBOUX IIPaB, BO3MOXHOCTBHIO
WX OTpaHWYCHHUS, KOTOpas BBHI3BIBAET
HEOOXOIMMOCTh COIMAJIbHOM 3amIUThI
9TOTO JIMIIA B [EJISIX 00eCTIeueHUs IPU-
€MJIEMOT0 KauecTBa KU3HH.

Hes3upas Ha TO, 4yTO B YKpauHe B
LIEJIOM 3aKOHOAATeJIbHO obecreueHa
MPE3yMIIUS TICUXUYECKOTO 3/I0POBbS
JUYHOCTU M KOH(PUACHIIMAIBHOCTD HH-
(dbopmManuu o Hell, MO)KHO KOHCTaTHPO-
BaTh, YTO 3aKOH B ACIEKTE MEXaHMU3Ma
ero BHeApeHUs: (aKTUYECKU SIBISCTCS
JIeKJIapalnyuei 0 HaMepeHUsX.

MOo’kHO yTBep>KIaTh, YTO AT YKpa-
HWHBI 0COOCHHO OCTPO CTOUT BOIIPOC HE
HOPMaTHUBHO-IIPAaBOBOW 0a3bl B BOIIPO-
ce COOJIIONIeHUs W 3aIIHUTHl MpaB JIHY-
HOCTH, KOTOpasi CTpajiaeT ICUXUIECKH-
MH paccTpOWCTBaMH, a B 00€CIIeYCHUH
MeXaHHM3Ma 3alIMTHI IpaB YeJIOBEKa B
acHeKTe NPeJOCTABICHHS IICHUXUATPU-
YECKOH MOMOIIH.

N.A. Crenanos yrBepxaaet: «llcu-
XUaTpus IPUHAJICKUT K Haubonee
AKTyaJbHBIM C MTO3UINH IIPABOBOTO pe-
TYIUPOBAHUS OTPACISIM MEIHIIMHCKOM
nesaTenbHoCTH. VcTopus Hamel ctpa-
Hbl yOeIMTEIbHO
YTO HEJOCTATOYHOE BHHMAaHHE K IpO-

CBUACTCIILCTBYCT,
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OseMe IOPUIMYECKOro obOecreyeHus
NICUXUATPUYECKONW ITOMOIIN B COYeTa-
HUU C JleBajibBalliell NPaBOBOrO CTa-
Tyca 4eJOBeKa CIHOCOOHBI HEraTHMBHO
OTpa)KaThCsl KaK Ha IMCUXHATPUHU, TaK
Y Ha Cyab0e JIUI, CBSI3aHHBIX C IPEIO-
CTaBJICHHEM IICHUXHATPUIECKOH MOMO-
i [6].

B cootBercTBUM ¢ oOmenpr3HaH-
HBIMH MEXIYHapOAHBIMH HOpPMaMU M
HaIlMOHAIBHBIM  3aKOHO/ATEIbCTBOM
YKpanHbl 4eNOBEK B cllydae Hapylie-
HHUA ero npas B cdepe 3ApaBooOXpaHe-
HUS MMEeT MpaBO OTCTaMBaTh HMHTE-
pecsl B cyne (ct. 8 3akoHa YKpauHBI
«OCHOBBI 3aKOHOAATEIbCTBA YKPAUHBI
0 3paBOOXPAaHEHHH»); 00pamaTbCs B
EBponelickuil cyn nmo mpaBaM 4ellOBe-
Ka C WHIUBHAYAJIbHBIM 3asBICHHEM,
€CIIM eT0 MpaBO HAPYIIEHO M UTHOPH-
pyeTcs HaOWOHAIBHBIMH OpTaHaMH
Binactu (ct. 34 EBpomneiickoii KOHBEH-
[IMH TI0 TIpaBaM 4YeJoBeKa); oOpariarh-
Csl K COOTBETCTBYIOIIUM KOMHUCCHUSM U
xomuTeTaM BcemupHO# opraHuszanuu
3/paBOOXpaHeHus, MeXIyHapOoJHOM
opraHuzauuu Tpyna, BcemupHoil Mme-
munuHckor accoumamuu OOH, Bce-
MHUPHOH TICUXUATPUYECKOW accolua-
OUH U IPYTUX MEXIyHapOIHBIX Opra-
HHU3anui [7].

3akonamu YkpawHbl «O0 OCHOBax
COIMAJIbHON 3alIUIIEHHOCTH WHBAJIH-
noB B YkpauHe», «O peabunuranuu
WHBAIUAOB B YKpauHe», «O Tmcuxu-
aTpuueckoil momomm», «O rocynpap-
CTBEHHOH COIMaJbHONW MOMOIIU HH-
BallWJaM C JIETCTBA M JIETAM-HUHBAJIH-
namy», «O comuanapHbIX yciayrax», «O0
oXpaHe JEeTCTBa» HOPMHUPOBAaH BOIPOC
3aIMTHl MpaB JIOAEH C HHBAJIUIHO-
creio. C 2012 1. B YkpauHe peanusy-
ercst Takxke ['ocynapcTBeHHas 1eneBas
nporpamma «HanuonanpHbIM  IIaH
nedicteuil nmo peanusanuu KonBeHuuun
OOH o npaBax WHBaJIUAOBY Ha MEPUOJ
102020 1.

OpHako  OONBIIMHCTBO  3aKOHO-
JaTeJIbHBIX aKTOB B 3TOi cdepe Ha-
NPaBJICHO Ha IPENOCTABICHUE JIMIIAM
C MHBAJHUJHOCTBIO COLMAJIBHOMN MOMO-
LM, @ HE Ha COOJIONEHUE MpaB TAKUX
e, odecrieueHrne UX HOPMAaTbHOM
JKM3HEACSATEIHOCTH U MOJHOLIEHHOTO
y49acTus B XKU3HH 0o0mecTBa. JTO He-
OTHOKPATHO OTMEYaJIH IPEeICTaBUTEIN
00IIIeCTBEHHBIX OpraHM3aluii WHBAJIN-
0B YKpauHBI, B YaCTHOCTH B aJIbTEep-
HAaTHBHOM OTYETE OTHOCUTEIHHO BEI-

nonnenuss Konsenuuu OOH o npaBax
JIIO/IeH C MHBAIMIHOCTBIO «Y TEPSHHBIE
npasa» [8].

YHonIHOMOYEHHBIN BepxoBHoit
Pansl YkpauHbl MO mnpaBam desoBe-
Ka 0COOCHHOE BHMMAaHHE OOpaTHi Ha
JEUCTBYIOIIMH  MEXaHM3M  3allUThl
MpaB COBEPIICHHOJIETHUX JIUI] C NHBa-
JIATHOCTHIO 10 IIPUYNHE ICUXUIECKUX
HapylIeHUH, NMpHU3HAaHHE HX B Cyaeo-
HOM TIOpsIJIKE HeaeecrnocoOHsIMH. B
JIOKJIa/ie MOJYEPKHYTO, YTO CHTYyallMs,
KOT/Ia BCE PELICHUS M IOPUINYECKHE
JIEHCTBUSA COBEpINAET OIEKYH JHIIa,
MIPU3HAHHOTO HEJEeEeCNOCOOHBIM, HE
OTBEYACT MEXJLyHAPOIHBIM 00s13aTeIb-
CTBaM TOCylapcTBa, OrpaHHYMBACT
IpaBa TUX JIMI Ha PAaBEHCTBO U HE/H-
CKPUMHUHAINNIO, TOCTYII K IPaBOCYIHUIO,
3alIUTY JUYHOM ILIE€JTOCTHOCTH, CaMO-
CTOSITeIBHBIN 00pa3 )KU3HH.

B wactHOCTH, Ha CETONHS MOAOIIECY-
HBIE JIMIICHBI ITpaBa IMOXaJI0BaThCsl Ha
JeicTBUA WIM 0e3/1eATelbHOCTh Olle-
KyHOB B CJIyyae HEBBIIIOJIHEHUS IIO-
CJIEIHUMHU ONEKYHCKHUX 00s3aHHOCTEH,
MOCKOJIBKY B COOTBETCTBUH €O CT. § 3a-
koHa Ykpaunbl «O0 oOpalleHuu rpax-
JlaH» OOpalleHMs JIML, TPU3HAHHBIX
CyIOM HEeeCnOoCOOHBIMH, HE pac-
cMmarpuBatoTcs. CTaTyc Hexeecrnocoo-
HEIX JUI] B YKpaWHe JINIIAeT UX MpaBa
Ha HEIMOCpEeICTBeHHOEe oOpamieHne K
cyny. Cormacuo 1. 2 4. 3 ct. 121 I'pax-
JTAaHCKOTO TIPOIIECCYaIbHOTO KOJeKca
Vkpaunsr (manpime — 'TIK Ykpaunsr)
HCKOBOE 3asBIICHUE, ITOJJAHHOE Hejee-
CIIOCOOHBIM JIMIIOM, BO3Bpallaercs 3a-
SIBUTEITIO.

OTcyTcTBUE  aJMHHUCTPATUBHOM
MpoleccyaIbHOM JIeeCIoCoOHOCTH
JelaeT HeBO3MOXKHBIM oOpaleHne He-
JIeeCIOCOOHBIX JIUI C aJIMUHUCTPATHB-
HBIM UCKOM B CYZ B ClTydae HapyIICHUS
HX TIpaB OpraHaMH OIEKH WIIH OIEKy-
HaMH.

JInma, xoTOpBIe TPU3HAHBI CYIOM
HEeeeCnOoCOOHBIMH  HJIM  JI€eCcroco0-
HOCTb KOTOPBIX SIBIISIETCA OrpaHH-
YEeHHOW, TaK)XKe HE MOTYT HEeNocpe-
CTBEHHO peaju30BaThb CBOE MPaBO
Ha OCCIUIaTHYI0 NPaBOBYIO IIOMOILb,
ITOCKOJIKY B COOTBETCTBHH C 4. 3 CT.
10 3axona Ykpaunsl «O OecruraTHOU
MIPAaBOBOM IMOMOMIIM» OOpamarscst o
MPEOCTABICHUH MTPABOBBIX YCIYT MO-
TyT TOJBKO ONEKYHBI MW MOTEYHTEITHN
JIAI, KOTOpBIE IIPHU3HAHBI HEJEeCIo-
COOHBIMH B Cy[IeOHOM TOPSIJIKE.

" LEGEA SI VIATA

Cratbs 7 Hexknapauuu OOH o npa-
Bax YMCTBEHHO OTCTaJbIX JIUI OTMeE-
4aeT He0OXO0IUMMOCTh MEePUOIUYECKOTO
[IepecMoTpa CTaTyca HeJeecroCcoOHbIX
mun. I[Ipy OTCYTCTBHM MEXaHHM3MOB
TaKOTO MepecMoTpa B YKpauHe BO300-
HOBJICHHE JEeCIIOCOOHOCTH JIMIa 3a-
BHCHUT OT 3asBJIICHUS €r0 OMEKyHa N
opraHa OIeKH W nomneyutenascrsa. OT-
MEYEHHOE NPOTUBOPEUHUT CT. CT. 5, 12
n 13 Koueenmuun OOH o mpaBax uH-
BAJIUJOB U SIBJISCTCS TUCKPUMHMHALUEH
10 MPU3HAKY MHBAJIUJHOCTH.

MexnyHapoIHbId  ONBIT  CBHJE-
TEJIBCTBYET O TEHJICHIIMU 00CCIIeYeHUS
paBEeHCTBA JHUIl C 0COOBIMH MOTPEOHO-
CTSAMHU TIPU pealin3ali MMM IpoLec-
cyanbHBIX IpaB. Tak, mo nemy «CrtaHes
npotuB boarapum» Ne 36760/06 or
17 saBaps 2012 r. EBpomeiickuii cym
10 IpaBaM YeJIOBEKa OTMETHJ, YTO B
17 n3 20 cTpaH-4JICHOB HEJEECnoco0-
HBIM JIMIIaM JIaHO TpaBO oOpamieHus B
Cya Ul BO30OHOBICHHS J1€€Croco0-
HOCTH. B 3akoHOmarenbcTBE IpYyrux
CTpaH BCE Yalle HCIOIb3YIOTCS allb-
TepHATHBHbIE NpaBOBbIe (OPMBI 3a-
LIUTHI TAKUX JIIOACH, B 4aCTHOCTH I1O/I-
JIep’KKa CO CTOPOHBI JOBEPEHHBIX JIHI]
MIpU IPUHSITUN UMHU CaMOCTOSITEIbHBIX
pemenunii (ombiT I'epmanmm u Ben-
TpUN), COXpaHEHHE HMX IPaBOCIOCOO-
HOCTH B c(pepe ceMeiHbIX OTHOIICHHUH
MpY HAJIUYUU OTPaHUYCHUN B APYTHUX
cdepax (OmBIT DCTOHUN).

ITo pesynabraram pazOuparenbcTBa
nena «Haranus MuxailieHKO IPOTHUB
VYxpaunsl» EBponeiickuil cyn mo mpa-
BaM 4YeJIOBEKa INPHU3HAJ HapylIeHHEeM
ct. 6 KoHBeHUMHU O 3amiuTe IpaB 4ye-
JIOBEKa U OCHOBOIIOJIArAIOLINX CBOOO
OTCYTCTBHE B YKpanHe JOCTyNa K Mpo-
eaype BO300HOBICHHUS JI€€CIOCO0-
HOCTH HeneecmocoOHoro numa. Cyx
OTMETHJI, YTO MPaBO 00paIIaThCs ¢ uc-
KOM O IepecMOoTpe Jieja O J1eecrnocoo-
HOCTH SIBIISICTCSI OTHUM U3 BaXKHEHIITNX
IpaB 4eJIOBEKAa M Kacaercs Npolenyp,
BAXKHBIX [IPH peajn3allii BCeX IPaB U
cBobox [9].

BriBoasl. 1o HanieMy MHEHUIO, TIO-
HSATHS IPAaBOCYOBEKTHOCTH, IIPABOCIIO-
COOHOCTH M J1eeCrOCOOHOCTH JIOJIKHBI
HEMOCPECTBEHHO OCHOBBIBATHCA Ha
MOHATHH TIPaB, Y€CTH U JOCTOMHCTBA
uyenoseka. HOpuanueckass Heompese-
JIGHHOCTH DTHX MOHSTHH, COOTBETCTBY-
ouye 1npodensl B 3aKOHOJATENIbCTBE,
CcyObeKTUBU3M B NOHMUMaHHUM IpoOlIe-



MBI CO3JAal0T YCJIOBUA I HApYLICHUA
npaB IHCUXUYCCKU 60J'ILHI>IX, npuiyem

KaK MaTepHuajbHBIX,
CyasibHBIX.

B 1970-e rr. mpaBOBOE MOJIOKEHHE
rpax<aaH, CTPaJalON[UX MCUXUYCCKHU-
MH PacCCTPOMCTBAMH, PETYIHPOBAIOCH
Hapsy ¢ HOPMaMH TPaKIAHCKOTO U
CEeMEHHOTO 3aKOHOIATEIbCTBA CITEIIH-
aJbHBIM 3aKOHOZATEIBCTBOM O 3/pa-
BooxpaHeHHH. CtaTbst 36 OCHOB 3aK0-
HonatenbcTBa Coroza CCP U cOrO3HBIX
pecnyOIHK O 31paBOOXpaHEHUH 3aKpe-
IIsia Te3uc 00 OOIIeCTBEHHOM ormac-
HOCTH TICHXUYECKOH OOJIe3HH Hapsay
C IpYyrMMH KapaHTHHHBIMU 3aboJieBa-
HusiMu. Ha opraHbl 3paBOOXpaHeHUs,
Bpavyeii-IICUXUaTPOB OblIa BO3JIOKEHA
005I3aHHOCTh HE TOJBKO OPTaHU30BBI-
BaTh M HEMOCPEICTBEHHO OKa3bIBAThH
MCUXUATPUYCCKYIO TIOMOIb, HO W
MpeaynpekaaTh COLMAIBLHO OIACHOE
W HETIPUEMJIEMOE MOBEACHHE MCUXUYC-
cku 00JbHBIX B 00mIecTBe [10].

[To muenuto C.®. ['lmy3mana, kare-
ropus «HEIeeCcoCoOHBII» HaM J1ocTa-
nack ot CCCP: «Hu B oiHOM HOpMaIIb-
HOU CTpaHe HeT Kareropuil «0emoe» u
«4epHOe». DTO TOJIBKO y HAC IEITUTCS
«IeeCImOCOOHBIN — HEeIeeCnoCOOHBII.
Ha 3amnajge ectb MHCTUTYT YMEHbIICH-
HOM JI€eCHOCOOHOCTH, YAaCTHYHOM.
OHH, 3TH JTIOH, MOTYT XUTH BHE 0O0JIb-
HHUIbI, MOTYT €3JHTh B TpaHCIOPTE.
Ho mo cBoemy crarycy HE MOTYT 3a-
KJIFOYaTh COTJIAIICHUH O MOKYIKEe HIIH
OCYHICCTBIISATh Jpyrue (UHAHCOBBIC
onepamum» [11].
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Summary

The article author is provided copyright understanding of administrative and legal protection of intellectual property rights in
education. A understood as a positive static state administrative law aimed at regulating the legal relations in education, as appropriate
prevention and suppression of offenses in the relevant area, providing preserving intellectual property rights in education and
restoration and removal of obstacles in implementation of intellectual property rights in education. Emphasized that its integral part —
administrative and legal protection that is active actions to remedy the intellectual property in the field of education, removing obstacles
during its implementation by means of administrative law and bring the perpetrators to legal liability.

Key words: intellectual property, education, administrative and legal protection.

AHHOTaNUA

B crarbe npuBeeHO aBTOpCKOE MOHWMAaHUE aJMUHHCTPATHBHO-TIPABOBOW OXPaHBI IIpaBa MHTEIUICKTYAIIbHOH COOCTBEHHOCTH B
cepe obpazoBanus. Ee mpemioskeHO TOHUMATE KaK MO3UTHBHOE CTATHYECKOE COCTOSIHUE a]MIHUCTPATUBHOTO TIPaBa, HalpaBlIeHHOE
Ha MPABOBYIO perlIaMEHTALMIO OTHOIICHHI B cepe 00pa3oBaHus, a B Cliydae HEOOXOIMMOCTH — MPEIYIIPEkKIACHAE U MPEKPaIeHUE
MpaBOHAPYIICHNI B COOTBETCTBYIONICH cepe, oOecrieueHne YCIOBHH COXpaHEeHNs paBa HHTEIUICKTYaIbHONH COOCTBEHHOCTH B che-
pe oOpa3oBaH¥sI, BO3OOHOBIICHUE W YCTPAaHEHHUE TMPETSATCTBUN B OCYIIECTBICHUH TpaBa MHTEIUICKTYaIbHONH COOCTBEHHOCTH B cdepe
oOpa3oBanusi. OTMEUEHO, UYTO €€ HEOTheMIIeMasl COCTABIISIONIA — aIMHHUCTPATUBHO-TIPABOBAsI 3aIINTA, KOTOPAs 3aKJII0YACTCS B aK-
THUBHBIX JICHICTBUSX OTHOCHUTEIIFHO BO30OHOBIICHNSI HAPYIIIEHHOTO TpaBa MHTEIUIEKTYaJIbHOI COOCTBEHHOCTH B cpepe 00pa3oBaHws,
YCTpaHEHUS MPETATCTBUNA BO BPEMSI €T0 OCYIISCTBICHUS CPEICTBAMH aIMHHHUCTPATUBHOTO TIPaBa U MPUBJICYCHNS] BHHOBHBIX K FOpPH-

IMYECKON OTBETCTBEHHOCTH.

KioueBble cjioBa: paBo I/IHTeHHeKTyaHLHOﬁ CO6CTB€HHOCTI/I, 06p3.30BaHI/Ie, AIMUHHUCTPATUBHO-IIpaBOBas OXpaHa.

I IOCTaHOBKa npoduembl. [lepe-
CTpOiiKa HAIMOHAJIBHOW  CH-

cTeMbl 00pa30BaHUSI B COBPEMEHHBIX
YCIIOBHSAX C yYETOM KapAWHAJIBHBIX W3-
MEHEHHI BO BceX cepax 0OIIECTBCHHOM
JKU3HU, UCTOpPUYECKUX BbI30BOB X XI Beka
TpeOyeT KPUTHYECKOTO OCMBICICHUS J0-
CTUTHYTOTO, COCPEIOTOYCHHS YCWINH U
pecypcoB Ha pelIeHUH Hauboliee OCTPhIX
po0JIeM, KOTOpbIE CIEPKHUBAIOT Pa3BHU-
THE, HE JIAI0T BO3MOXKHOCTb OOECICYHUTh
HOBOE KayecTBO OOpa30BaHUs, aJeKBar-
HOE HBIHEUTHEeH UCTOPUYECKOH 3TOXeE.

Llesb cTaTbU B yCIOBUSIX CETOMHSAII-
HETO JIHSI COCTOWUT B PEIIEHHH OCHOBHBIX
BOMPOCOB B c(hepe oOpazoBanmst, odecrie-
YEHUH TIPABOBOM 3aIUTHI 00pa3oBaTellb-
HBIX HHHOBAIUH KaK 00bEKTOB HHTEIUIEK-
TyaJbHOH COOCTBEHHOCTH.

O030p mOCHeIHUX HCCIECOBAHUI
u mybnukanuii. B ocHoBy o00ocHOBa-
HUSL HAay4HOTO IOJX0Ja OTHOCHTEIBHO
CYLUIHOCTH IHpaBa HMHTEIUICKTYaJIbHOH
cOOCTBEHHOCTH B cdepe o0Opa3oBaHUs
MOJIOKEHBI uccienoBanus B.b. ABepsws-
HoBa, W.I. 3amopoxen, B.K. Kommako-
Ba, T.A. Komomoen, O.B. Kyspmenxo,
B.II. Harpe6ensnoro, E.Il. Psbuenxo,
A.A. CenuBanosa, 10.C. llemmryuenxo,
P.b. Hlnmkn n apyrux ydeneix. Mx Ha-
y4HBIE HapaOOTKH MOJOKEHBl B OCHOBY

(OpMHUPOBaHHS 1OJX0/1a OTHOCHTEIBHO
OIpE/ICICHUS. CYLIIHOCTH IIpaBa HMHTEN-
JIEKTyaJbHOW COOCTBEHHOCTH B cdepe
o0pa3oBaHusi Kak 00beKTa aJMUHHUCTpA-
TUBHO-IIPABOBOI OXPAaHBI.

H3no:xeHnne 0CHOBHOTO MaTepuaJa.
B coBpeMeHHBIX yCIOBHSX 00pa3oBaHUE
SIBJIICTCS TEM «KUPIHYOM», «(PyHIaMCH-
TOM», KOTOPBIM O0ecnednBaeT IOJIHO-
[IEHHOE pa3BUTHE 4YeJOBeKa, IOCTYI
JIMYHOCTH K TYXOBHBIM U MaTepUalIbHBIM
Onaram, SIBIISIETCS MEPHIIOM JOCTIKSHUI
OIIPE/ICJICHHOTO I'PayKIaHCKOTO 00IIecTBa
U COCTOSHMEM €ro IMBHIIN30BAHHOCTH.
ITosToMy B 0COOEHHOM BHUMAHHH HYK/1a-
eTcs MEeXaHW3M aJIMHHUCTPATHBHO-IIPa-
BOBOI OXpaHbl IPaBa MHTEIUIEKTYaIbHON
coOcTBeHHOCTH B chepe 0Opa3oBaHusL.

Kak ormeuaer B.B. KomecHuuenko,
mpobiemMa COBEpIIEHCTBOBAHHS IIPaBO-
BOM 3aIIUThl WHTEIUICKTYallbHOW CO0-
CTBEHHOCTH, OCOOEHHO B cdepe obpa-
30BaHUS, HEMOCPEICTBEHHO CBs3aHA C
oO0IIerocy1apcTBEHHBIM  33/1aHIEeM 00e-
CIIEUCHUS] HALMOHAIBHOM M SKOHOMH-
yeckoil GezomacHoctu. IlocremneHHoe
(bopMHpOBaHKE 3aKOHO/ATENILHO OIIpesie-
JICHHBIX CIIOCOOOB M CPEJICTB IPABOBOI
3aIUTHl U TapaHTUPOBAHMS COONIIOCHHS
MIPaB MHTEJUICKTYyaJIbHOH COOCTBEHHOCTH
SIBJISICTCS OJHUM U3 (paKTOpPOB IOBBILIE-

HHS YPOBHS COLMAJIbHO-9KOHOMHYECKOTO
pa3Butus Ykpaunsl [1, c. 31].

ITosTOoMy 3amuTy mpaBa HHTENI-
JIEKTyaJbHOW COOCTBEHHOCTH CIIelyeT
paccMmarpuBarh Kak 3allidTy BO3MOXKHO-
cTell pU3MYECKOro WM FOPHIUYECKOTO
JIUIla peanu30oBaTh Takoe mpaBo. [l
TOTO YTOOBI TaKMe BO3MOXKHOCTH OBIIH
peann3oBaHbl, HEOOXOANMO HE TOIBKO
(hopmMHupoBaHHE TOCYIApPCTBOM HEOOXO-
UMOW HOPMAaTHBHOW OCHOBBI 3aIlUTHI,
HO W co3nanue d()(HEeKTUBHOW CHUCTEMBI
KOHTPOJI 32 COOJNIOAEHHEM 3aKOHOIa-
TEJIBCTBA, KOTOPOE O3HAa4aeT OpraHu3a-
LUI0 JEATENBHOCTH TOCYIapCTBEHHBIX
OpPraHOB B OTMEUEHHOM HAlpaBICHUH,
BO3JIOXKEHHE Ha JOJDKHOCTHBIX JIMI] ATUX
OpraHoB MOJHOMOYMH, HaNpaBIEHHBIX
Ha OCYIECTBICHUE IPABOBOI 3aIUTHI, &
TaKKe HajeNnseT GU3NIECKUX U IOPUAN-
YECKUX JIAI KaK CyObEKTOB MpaBa HHTEII-
JIEKTyaJbHOW COOCTBEHHOCTH IIPABOBBI-
MH BO3MOXXHOCTSIMH PEaJIH3AIHH TaKOTO
mpasa [1, c. 33].

B cBs3uM ¢ 3THM cuuTaeM HeOOXOnH-
MBIM PacCMOTpETh CHayajla HMOHMMAaHHe
MOHSTHUSL «IIPAaBO HA 0Opa30BaHUE» C T10-
CJICIIYIOIMM BBIICJICHUEM [IpaBa HHTEI-
JIEKTyaJbHOW COOCTBEHHOCTH B cdepe
o0pa3oBaHus KaKk OObEKTa aJMHHHCTpA-
THUBHO-IIPABOBOM OXPAaHBL.
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B.A. boHsik B cBOEM auccepTaluoH-
HOM HCCJIC/IOBAHUHM OTMEYAEeT, YTO MPaBO
YeJloBeKa M IpaXkJJaHUHA Ha 00pa3oBaHue
— 9T0 mpenycMmoTpeHHas Koncturynuein
VYKpauHbl, HOpMAaMH MEKIyHAPOJHOTO M
HaIIMOHATBHOTO IIpaBa Mepa BO3MOXKHOTO
MOBEACHUSI CyOBEKTa MPAaBOOTHOLICHHUH,
peanmu3anus, OXpaHa M 3aIIUTa KOTOPO
TapaHTUPYIOTCS  TOCYIAapCTBOM  Yepe3
JIEHCTBYIOIIYIO CHCTEMY OpPTIaHOB TOCY-
JTApPCTBEHHON BJIACTH, MECTHOTO CaMo-
YIPABJICHUS, CUCTEMY 00pa30BaTENIbHBIX
3aBEJICHUH pa3HbIX (OpM COOCTBEHHO-
CTH M HAy4YHBIX YYpExXJEeHHH. DTa Mmepa
MOBEJICHNUs HANpaBlieHa Ha MOJy4YeHHe
TEOPETUYECKUX 3HAHUM, MPAKTHYECKHX
HABBIKOB, BOCIIMTAHUE JIMYHOCTH, MNPH-
BJICUEHHE 4YENIOBEKA K HAIIMOHATIHHOMY
U MHPOBOMY KYJIBTypHOMY HAcCIEIHIO C
I[EJTFI0 TAPMOHUYHOTO M TPOTPECCHBHOTO
Pa3BUTHS KaK KayKIOH JIMIHOCTH OT/AENb-
HO, TaK ¥ 00mecTBa B 1esiom [ 1, ¢. 9].

H.M. Marys30B npumien K BEIBOLY, 4TO
paBoO Ha 00pa30BaHUE — 3TO CyOBEKTUB-
HOE IPaBo, TO €CTh JINUHOE, MHIUBHIY-
aJIbHOE ¥ KOHKPETHOE; 110 FOPUANYECKUM
CBOICTBAM — KOHCTHUTYLIMOHHOE; MO CO-
UanbHo# mpupone u chepe AeHCTBUS —
kynsrypHOE [3]. T.B. I'paueBa onpexnensier
IpaBo Ha 0Opa30BaHME KaK OIHO W3 CO-
[UaJbHBIX TIpaB dYeJIOBEKa, HalpaBiICH-
HOE Ha TIOJTyYeHHE OTPEICIICHHON CyMMBI
3HaHUH, yYMEHUH, HaBBIKOB Ha OCHOBE
B3aUMHOTO COTpPYIHHYECTBA CYOBEKTOB
cepbr 00pa3oBaHUsI C IIETBI0 BCECTOPOH-
HEro pa3BUTHS JIMYHOCTH U MOATOTOBKH K
JKU3HU B o01ectse [4, ¢. 49].

B uenom nopaepxuBas MO3ULUH BbI-
IIEYMOMSHYTBIX ~ Y4YEHBIX, [pejaraem
OCTaHOBUTHCS Ha OoJsiee KapJUHAIBHOM
MOJIOKEHWU TOHMMAaHUs IpaBa Ha 00-
pasoBanue, kotopoe mpegocrasmia M.IO.
[Ipwu3. [1o ero MHEHHUIO, TIPaBO Ha 00Pa30-
BaHME IIeJIeCO00Pa3HO OTHECTH K TyXOB-
HBIM TPaXXTAHCKUM MpaBaM, IOCKOJIBKY
peanu3anysl BCeX JAPYTUX IPaB Tpakaa-
HUHA (HalmpuMep, MOJINTHYECKHUX, IKOHO-
MHYECKUX COLMAIBHBIX U KYJIBTYpPHBIX)
ocHOBbIBaeTcsl (0a3upyeTcs) UMEHHO Ha
npase Ha oOpa3oBaHue. B mHTEpecax 3To-
IO YTBEP)K/JCHHS BBICTYIIAIOT CIIEYIOIINE
aprymMeHThbl: 1) npaBo Ha oOpa3oBaHue Ha-
CTyIaeT paHblIe, YeM MOJTUTHYECKHE Mpa-
Ba, MOCKOJIBKY I'PaKIAaHUH UMEET IIPaBO
Ha JIOUIKOJIbHOE O0pa30BaHME W IOJHOE
cpenHee oOpa3oBaHME paHbIIE, YeM pea-
TU3anus MOJMUTHYECKUX TpaB; 2) B XoJe
peanu3anuu mpaBa Ha oOpa3oBaHHE Y
JTUYHOCTH (DOPMHPYETCSI MUPOBO33pEHHE,

JKM3HEHHBIC LIEHHOCTH M IPUOPUTETHI,
NPEJCTaBICHUs. O CaMUX «IIpaBax», KO-
TOpble B JaJbHEHIIEM SBISIOTCS OCHO-
BaHMEM IS HAJUISKALeWd peasu3aluu
MOJIMTUYECKHUX, SKOHOMHUUYECKUX H KYIIb-
TYpHBIX Tpas [5, c. 98].

VY4uTeiBas W3JI0KEHHOE, CYUTACM
HEOOXOIMMBIM BBIICIHTH TAaKHE IIPHU3HA-
KU IpaBa Ha oOpasoBaHue: 1) mpaBo Ha
o0pa3oBaHHE — 3TO HPABOBBIC BO3MOXK-
HOCTH 4YeJOBeKa M TIpakIaHWHA OBITH
MOJIHOIIEHHBIM ¥ HEOTHEMJICMBIM UJICHOM
IpakIaHCKOTO OOILEeCTBa, SBISETCS 00s-
3aTeJIbHBIM 3JIEMEHTOM €ro MpaBOBOTO
cTatyca; 2) IPU3HACTCS B ONPEeICHHOM
NOHMMaHUM KaK €CTECTBEHHOE, TO €CTh
JYXOBHOE TPa)KJTAaHCKOE TPaBO, MOCKOJb-
Ky pealus3anusi BCeX OPYruX IpaB rpax-
JTAHUHA, B YACTHOCTH MOJIUTHYECKUX, KO-
HOMHYECKHUX COLHATBHBIX U KYJIBTYPHBIX,
ocHOBBbIBaeTcs (0a3upyercs) MMEHHO Ha
npaBe Ha oOpaszoBaHue; 3) sIBIsETCSA He-
oTheMJIEMBIM; 4) sBISETCS HEOoOXOomu-
MbBIM [UISi HOPMAJIHOTO CYIIECTBOBAHMS
U Pa3BUTHS 4EJIOBEKA M TI'PAKAAHHUHA;
5) MMeeT HEeCKOJIbKO YpPOBHEH, JOCTHXe-
HHE KOTOPBIX IPEILyCMaTPUBAECT HAIIH-
yue 00s3aTeNbHBIX Ha4YalbHBIX YPOBHEII;
6) siBIIsieTCST OOIIUM U PaBHBIM JIJIST KaK-
JIOT0 4YeJIOBeKa U IpakJaHuHa; 7) peaiu-
3a1ys IpaBa Ha 00pa30BaHUE NPU3HACTCS
W TapaHTHUPYeTCsl TOCYAapcTBOM; &) Cy-
IECTBYET CUCTEMA IIPABOBLIX CPEICTB 3a-
IIUTHI HAPYLUICHHOTO IpaBa; 9) OHO UMeeT
MOCTOSIHHBIN, MHANBH/YaJbHBI U JIHHA-
MHYECKUH XapakTep (4elI0BEK MOXKET ero
pean30BbIBaTh B TCUCHUE BCEH JKU3HM).

Janee nornpoOyeM ONpenenuTs IpaBo
MHTEJUICKTYyaJIbHOH ~ COOCTBEHHOCTH B
chepe oOpazoBaHus KAk OOBEKT aMHHH-
CTPaTUBHO-TIPABOBON OXpaHbI.

Kak ormeuaer Pb. Illumka, oxpana
IpaB UHTEJUICKTYaIbHOH COOCTBCHHOCTH
COCTaBIISeT IIMPOKHII KOMIUIEKC CPEICTB
IPaBOBOT'O, OPTaHU3ALMOHHOTO U JIPYro-
IO XapakTepa, KOTOPBIH yCTaHABIMBAaeT
NPaBOBOIl pexnM OOBEKTOB IpaBa HH-
TEJUIEKTYaJIbHOH COOCTBEHHOCTH, OIIpe-
JIeIIsIeT PaBOBOE IIOJIOKEHHE CYOBEKTOB,
HOPSAZOK  NPHOOpETeHHs, peallu3alin
U TIpeKpanieHus CyObeKTHBHBIX IIPaB U
FOPUINYECKUX 00sI3aHHOCTEH, CIIOCOOBI U
MOPSIOK 3aLIUTHI IPaB CyOBEKTOB B CITy-
yae ux Hapymenus [6, c. 418].

B cBoto ouepespb perieHue npoodiemMpl
Hauiekameid U d(Q(eKTUBHONW OXpaHbI
IpaBa HMHTEJUICKTYalbHOH COOCTBEHHO-
CTH 3aBHCHT OT COCTOSIHHSI 3aKOHOZATEIb-
CTBA M TOTOBHOCTH COOTBETCTBYIOIIHX
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TOCYAapCTBEHHBIX OPraHOB I[PUHHUMATDH
¢ dexTUBHbIE pEelIeHU, OT TOTOBHOCTH
MpeiNpUHUMATEeNIel HMX BBIIOJIHATb, a
KOHTPOJIBHBIX OPraHOB — MPEAYIPEKIATh
HapyleHus, oOHapy»XHUBaTh UX M yCTpa-
HSTh HETaTHUBHBIC IOCJIEACTBHUS, OKa3bl-
BaTh CBOCBPEMEHHYIO H A()(EKTUBHYIO
TTOMOIITH BITAAETbIIaM TAaKUX MPaB B UX 3a-
[IUTE, YCTPAHITH BOJIOKHTY B CyNEOHBIX
OpraHax M peajbHO 00ecIieuynBaTh UX Io-
TOBHOCTB K PEIICHHUIO JIeJI TAKOW Karero-
puu [6, c. 419].

W.I'. 3anopoxer, oTMe4aet, YTo Mpo-
LIeCC OXpaHbl [IPaB Ha 0OBEKThI HHTEILICK-
TyaJIbHOW COOCTBEHHOCTH pEallu3yeTcs
4yepe3 KOHKpETHbIC CpeJCTBa Trocynap-
CTBEHHOTO BIIUSIHUS, KOTOpBIE CyIlle-
CTBYIOT NPEHMYIIECTBEHHO B IPABOBOH
(dbopmMe U MOTyT HPOSIBISTHCS WIN 4epe3
YCTAHOBJIGHHE TPABOBBIX HOPM, MM Ye-
pe3 ux mosuTtuBHOE mMpuMeHenne. C ox-
HOW CTOPOHBI, OpTaHbl MUCIIOJHHUTEIHHOMN
BJIACTH TyTeM W3JaHUs HOPMAaTHBHO-
IIPABOBBIX aKTOB YCTAHABJIMBAIOT OOIIMH
PEeKHMM, TOPSANOK  (PYyHKIMOHUPOBAHUS
CyOBEKTOB, KOTOpBIE PEAIM3YIOT CBOU
¢byHKIMK B cepe oxpaHbI MpaB HA 00b-
eKTbI MHTEJIJICKTYaJIbHON COOCTBEHHOCTH,
OIIPENeNSIOT ~ aJIMHHUCTPATUBHO-IIPABO-
BOMW CTAaTyC Y4aCTHHKOB aIMHHUCTPATHB-
HO-OXPaHMTENBHBIX OTHOmEeHHH. C apy-
TOI CTOPOHBI, OXpaHa OTMEUCHHBIX TpaB
peanm3yeTcsi depe3 W3AaHUEe WHIUBHIY-
QIBHBIX AKTOB YIPABICHHUS W COBEp-
[IEHUE JPYTUX FOPUANYECKHA 3HAIMMBIX
neiictBuii [7, c¢. 27-28]. B To xe Bpems
W.I. 3anopoxen noja 3amuTod MpaB Ha
O00BEKTBl HMHTEIUIEKTYaJIbHOH COOCTBEH-
HOCTH TOHHMMAeT IPEeILyCMOTPEHHYIO
3aKOHOJATEIbCTBOM  JICATEIIBHOCTh  CO-
OTBETCTBYIOIMX TOCYIapCTBEHHBIX Opra-
HOB, TIPEXK/IE BCETO MPABOOXPAHUTEIBHBIX
1 KOHTPOJIMPYIOINX, U X JOJDKHOCTHBIX
JIUIl OTHOCHUTEIHHO BO30OHOBIEHUS Ha-
PYIIEHHOTO TIpaBa Ha OOBEKT MHTEIUICK-
TyanbHOW COOCTBEHHOCTH, NMPEKPAIICHUS
TaKnX HapyIIEHWH, a TaK)Ke CO3TaHuUs He-
00XOAMMBIX YCIOBHH [UIS IPUBICUEHUS
K IOPUIMYECKOH OTBETCTBEHHOCTH JIHMI,
BHUHOBHBIX B COBEPIICHUH MPOTHBOIPAB-
HBIX JEHCTBUH, CIEACTBUEM KOTOPBIX
CTaHOBHTCS IPUYMHCHUE BPEJia IIPaBaM 1
3aKOHHBIM MHTEpecaM CyObEKTOB HMHTEIl-
JeKTyanbHOU cobcTBenHocTH [7, ¢. 28].

B.B. Konecunuenko mpwuimien K BBI-
BOAY, YTO aJAMUHHCTPAaTHBHO-TIPaBOBas
3amIUTa IpaBa WHTEIUIEKTyalbHOW c00-
CTBEHHOCTH SIBIISICTCSI JMBEPCUPHUINPO-
BaHHOI. OHa NpexycMaTpuBaeT HCIONb-
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30BaHME Oojee IIUPOKOro MO CpaBHe-
HHUIO C TPaXIAAHCKO-TIPABOBOM 3allUTOH
KOMIUIEKCA MEpOIPUSTHH M  CPEeACTB
aJIMMHUCTPATUBHO-TIPABOBOTO  BIIUSIHUS,
B YaCTHOCTH TaKHX, KOTOpbIe 00yCIIaBIu-
BAIOTCS BIIACTHO-OPTaHU3YIOLIMM YIIPaB-
JICHYCCKUM BIIMSHUEM M TEM, YTO CICAYET
u3 00IIero CyneOHOro mporiecca, U mpe-
craBisieT coboil mpoueccyanbHyto (op-
MY OCYIIECTBJICHHSI aIMHUHUCTPATHBHOM
fopucauknu [1, c. 32].

Takum o0Opa3om, paccMaTpuBaTh Ipa-
BO MHTEJUICKTYaJbHOH COOCTBEHHOCTH
B c(epe oOpa3oBaHMs KaK OOBEKT aiMH-
HHUCTPaTUBHO-TIPABOBOH OXPaHbI HEOOXO-
JIMMO C TOYKH 3PEHUS TeX 3aJjaHHi, KOTO-
pble MOTYT OBITH pELICHBI MPU YCIOBUU
rapaHTUPOBAHHOCTH MpaBa Ha OOBEKTHI,
Il CaMbIMHU [VIABHBIMH SIBJISIFOTCS TaKUE:
obecrneuenne HanOosee OIATONMPHUSITHBIX
YCJIOBHH ISl TBOPYECKOW [ESTEIBHOCTH
10 CO3aHUIO MPOU3BEACHUN U OOBEKTOB
CMEXHBIX TMpaB; OOECIEYeHHE MTOCTYII-
HOCTH JOCTHKEHUH KYJIBTYpBI JUI BCEX
IpaXK/aH; pa3sBUTHE MEKIYyHAPOIHOIO
COTPYJJHUYECTBA B OTPACIISX HAYKHU, KYJlb-
TypBl ¥ UCKycCTBa; obecrieuenue dpdek-
TUBHOM TNPaBOBOH OXpaHbl OTEYECTBEH-
HBIX [TPOU3BENICHUH 1 0OBEKTOB CMEKHBIX
IIPaB B IPyTHX CTPaHaX, a MHOCTPAHHBIX —
B YKpauHE; HAIlOJIHCHUE TOCYIapCTBEH-
HOTO OOJKETa JIOTIONHUTEIIBHBIME CPE/I-
CTBaMH 3a CYET peali3aliii OObEKTOB
ABTOPCKOTO MpaBa U CMEXKHBIX TPAB.

B cBOIO Ouepe/ib MPaBO MHTEIJICKTY-
QJIBHOW COOCTBEHHOCTH BO3HHMKAET OT-
HOCHUTEJIBHO HE BCEX PE3yJIbTaToB TBOP-
YeCKOil JeATEeIbHOCTH, a TOJBKO Tex,
KOTOpBIE OTBEYAIOT TPEOOBAHMSAM 3aKOHA
[8,c. 7].

CrenoBaresibHO, OOBEKTaMM  ITpaBa
MHTEJICKTYaJIbHON COOCTBEHHOCTH B Ce-
pe oOpa3oBaHUsI MOTYT OBITH TOJIBKO He-
MaTepUaIn30BaHHBIC PE3yNbTaThl HHTEI-
JICKTYaJIbHOW, TBOPYECKOH JEATEIBbHOCTH,
KOTOPBIC HAXOJSATCS B ONpPEICICHHON 00b-
eKTHBHO# (opMe, PHUTOHBI JUIsi BOCTIPH-
ATHS U BoccosnaHus. OObeKTaMu IpaBa
HHTEJUIEKTYaJIbHOH COOCTBEHHOCTH SIBIISI-
IOTCS 3HAaHHMS B OOOOIIEHHOM BHJE, MO-
CKOJIbKY JIIOOBIE PEe3yJbTaThl HHTEIUICKTY-
AJIbHOW, TBOPYECKOU AEATENBHOCTH — 3TO
TIPEIKJIE BCErO HOBBIE I0OBITHIC 3HAHUSL.

OOpareHue K CT. 8 3akoHa YKpauHbI
«O6 aBTOpPCKOM IpaBe M CMEXHBIX Mpa-
Bax» [9] mpemocTaBisieT BO3MOXKHOCTH
yKa3aTh JCTAJbHBIH MepedeHb OOBEKTOB
ABTOPCKOTO MpaBa, KOTOPbIC MOTYT TOJy-
YHTh MPABOBYIO OXpany. Takumu 0ObeKTa-

MHU SIBISIIOTCS CJIELYIOIINE TIPOU3BE/ICHHS
B chepe HayKu, JIUTEPATYPhl U HCKYCCTBA:
1) nuTeparypHble NUCBMEHHBIE HPOU3-
Be/ICHHsT OCJUIETPHUCTHYESCKOTO, MyOIuIn-
CTUYECKOT0, HAYYHOT'0, TEXHUYECKOTO HIIH
JIPYroro xapakrepa (KHHIH, OpOIIIOPHI,
CTaTbu U TOMY TOH00HOE); 2) BBICTYILIC-
HHS, JICKIMH, PeYH, IPOTIOBEAN U IPYTHE
YCTHBIE IPOM3BEICHNUS; 3) KOMITBIOTEPHBIS
nporpammsl; 4) 6asbl aHHBIX; 5) My3bl-
KaJIbHbIE TIPOU3BENCHHSI C TEKCTOM U 0e3
TEKCTa; 0) ApaMaTH4ecKue, My3bIKaJbHO-
JipaMaTHYeCcKUe POU3BEICHNUS, TAHTOMHU-
MBI, Xopeorpadguueckue u Apyrue npous-
BEJICHNs, CO3aHHBIC I CLIEHHYECKOro
MOKa3a, WX TMOCTAHOBKHU; 7) ayAHOBU3Y-
aJbHbIC MTPOU3BENCHUS; §) MPOU3BEICHHS
N300pa3UTENBEHOTO HCKYCCTBa; 9) mpous-
BEJICHUSI apXHUTEKTYPBI, IPaJOCTPOCHHS U
CaJI0BO-TIApKOBOTO UCKyccTBa; 10) doTo-
rpaguueckue IPOU3BEACHUS, B TOM YHC-
JIe IPOM3BEICHNS], BBIIOIHEHHBIE CIIOCO-
6amH, CXO)KUMH ¢ (oTorpadupoBaHIEM;
11) npousBeneHUs NPHUKIATHOTO HCKYC-
CTBa, B TOM YHCJIE TPOM3BEICHUS JEKO-
paTMBHOIO TKa4yecTBa, KEPaMUKH, pe3b-
Obl, JNUTHS, U3 XyHL0KECTBEHHOIO CTEKJIa,
IOBEJIMPHBIE U3/IENUs M TOMY IOJ00HOE;
12) wnnroctpanyu, KapThl, IJIaHbI, YepTe-
KM, ICKU3bI, TUIACTUYHbBIC TPOU3BEICHHS
OTHOCHTEJIBHO ~ Treorpaduu, ICOJNIOTHH,
Tonorpauu, TEXHHKH, ApXUTEKTYPbl U
npyrux céep nestensHoctH; 13) cueHu-
geckne 00paboTKH Ipom3BeAeHUH, 00-
paboTku  (ONBKIOpa, TPHUTOTHBIE IS
CLIGHMYECKOro I0Ka3a; 14) nmpousBojHbIe
npousBenieHus; 15) cOOpHHKH Tpou3Be-
nieHni, cOOpHUKH 00paboToK (oJbKIIOpPa,
SHUMKJIONEINN M AHTOJOTHH, COOPHUKH
OOBIYHBIX JJAHHBIX, JIPYTUE COCTABICHHbIC
MIPOU3BEACHHUS TIPH YCIIOBUH, YTO OHHU SIB-
JSI0TCSL PE3yJIBTaTOM TBOPYECKOTO TPyZAa
0 0TOOpY, KOOPIMHAIMY WM YIOPSIO-
YUBAHUIO COMCPKAHUA 03 HapylICHUS
ABTOPCKHUX IIPaB Ha HMPOHM3BEIEHUsS, KOTO-
pbIe BXOJSAT B HUX KaK COCTABHBIC YacTH;
16) TEeKCTBI TIepeBOOB JUIA JTyOIHpOBa-
HHS, O3ByYMBaHUS, CyOTUTpOBaHHMSA Ha
YKPaUHCKOM M JIPYTHX sI3bIKaX MHOCTPAH-
HBIX AayJAHOBHU3YaJbHBIX HPOU3BEACHHUII;
17) npyrue npousBeneHusI.

Takum 00pa3oMm, OUEBUIIHO, YTO 3AKO-
HOJATeNNb OCTABHJ OTKPBITHIM I€peYeHb
00BEKTOB aBTOPCKOTO IPaBa, KOTOPHIM MO-
JKET TMPEJOCTABIIATHCS TIPAaBOBasi OXpaHa,
9TO CBHAETEILCTBYET O BO3MOXKHOCTH IIpe-
JIOCTaBJICHHS IIPAaBOBOI OXPaHbI JIFOOOMY
00BEKTY, KOTOPBIIi OTBEYAET yCTaHOBJICH-
HBIM 32KOHOM (hOPMAJTLHBIM ITPH3HAKAM.

" LEGEA SI VIATA

B cBOI0 ouepeb CMEKHbIC IIpaBa He-
MOCPEJICTBEHHO CBS3aHbI C ABTOPCKUMHM
npaBaMH, MMEHHO MOATOMY OHM Has3bl-
BAIOTCSl CMEKHBIMH M OXpaHSIOTCS 3a-
KOHOM YkpauHbl «O0 aBTOPCKOM TpaBe
U cMexKHBIX mpaBax» [9]. OcobeHHO-
CTBIO CMEXKHBIX IPaB SIBISICTCS TO, YTO
OHH OCHOBBIBAIOTCSl Ha HCIIOJIB30BaHUH,
KaK MpaBWIO, YY)XHX aBTOPCKUX IIPaB.
CMeXKHBIC MpaBa UCXOJST U3 TBOPYCCKOM
JIeSTEIbHOCTH, pean3aliy, HHTEpIpeTa-
LIMM, UCIOJIB30BaHUS YK€ 0OHapOaOBaH-
HBIX [IPOU3BEJICHUH JINTEPaTyPbl U HCKYC-
crBa. CieoBaTenbHO, MOXKHO OTMETHTb,
YTO YACTO CMEXHAsl ISSTEIIbHOCTB, IIPaBa
Ha pe3ysbTaTbl KOTOPOM OXpaHSIOTCS 3a-
KOHOM, CIIY’KHT CIIOCOOOM JIOHECEHUs K
00IECTBY PE3yJIbTaTOB HHTEIUICKTYallb-
HOW nesTenbHOCTH aBropa [7, c. 155].
B cBs13H € 3THM CMEXHBIE IIPaBa, KOTOPbIE
NPU3HAIOTCS 32 CyOBEKTaMM CMEXKHBIX
[paB, MOTYT MOJIYYHTh IPABOBYIO OXpaHy
[P YCIIOBUHU COOJIOICHUS] OTMEUCHHBIMH
cyObekTaMH B Mpolecce CBOCH JesTellb-
HOCTH IIpaB aBTOPOB, TO €CTb TBOPLOB
00BEKTOB aBTOPCKOTO MPaBa.

BoiBoabl. TakuM oOpa3om, ajMUHH-
CTPaTHBHO-IIPABOBas OXpaHa IpaBa HH-
TEJJIEKTyaIbHOU COOCTBEHHOCTHU B cepe
00pa3oBaHUs COCTAaBISIET IO3UTHUBHOE
CTaTUYECKOE COCTOSIHUE aJIMHHUCTPATUB-
HOTO IpaBa, HalpaBJICHHOE Ha MPABOBYIO
perIaMeHTanuIo OTHOIICHUH B cepe 00-
pas3oBaHHs, a B Cly4ac HCOOXOIUMOCTH
MpeyIPEKICHUS U TPEKPAIICHUS IPABO-
HApyILICHUH B COOTBETCTBYIOIIEH cdepe
— Ha ofecrieyeHne yCIOBHH COXpaHEHUS
npaBa HMHTEJJIEKTYaJIbHOH COOCTBEHHO-
cti B cepe obOpa3oBaHHs, BO30OHOBIIE-
HHE M YCTPaHCHHE NPENATCTBUH B OCY-
IIECTBJICHUN T[paBa HWHTEIUICKTYaJIbHON
cobcTBeHHOCTH B chepe oOpazoBanus. Ee
HEOThEeMJICMasi COCTABJISIOIAS — aIMH-
HHCTPaTHBHO-TIPABOBAsl 3alllUTa, KOTOpast
3aKJIFOYACTCsl B aKTHBHBIX JICHCTBUSIX OT-
HOCHTEIILHO BO30OHOBJICHHUS HAPYIIICHHO-
ro IpaBa HHTEJICKTYaJlbHOH COOCTBEH-
HOCTH B cpepe 00pa3oBaHUsl, yCTpaHEHHS
HPENSTCTBUH BO BPEMsl €ro OCYyILECTBIIC-
HHUA CPEACTBAMM  aJMUHHUCTPATHBHOTO
NpaBa U MPUBJICYECHHUS BUHOBHBIX K IOPH-
JINYECKON OTBETCTBEHHOCTH.
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Summary

The paper signs of legal facts defects that allowed to form a common understanding
of models of legal regulation of relations connected with the establishment of nullity of
legal facts in family law. Author finds out what might be the consequences of defects,
as well as the regularities of manifestations of common features of defects in the family
law field relations. The article marks those cases which may act grounds of nullity of
legal facts in family law.

Key words: defective legal fact, invalid marriage, invalid adoption, invalid marriage
contract, administrative order of annulment of legal fact, judicial procedure of annulment
of legal fact, consequences of the legal fact nullity.

AHHOTAIMS

B crarbe ycraHoBieHbI NpU3HAKH AE(YEKTHOCTH HOPHAMYECKUX (DAKTOB, YTO MO-
3BOJIMIIO chopMUpOBaTH OOLIEC IMOHUMAHHUE MOJEIH IPABOBOTO DPEryJIUPOBAHUS OT-
HOIICHUH, CBSA3aHHBIX C YCTAaHOBICHHEM HX HEICHCTBHTEIFHOCTH B CEMEHHOM IIpaBe.
BbIsICHEHO, KAKUMH MOTYT OBITh TOCIEACTBHS Ae(DEKTHOCTH, a TAK)KE BBISBICHBI 3aKO0-
HOMEPHOCTH NPOSBJICHUS 00X 4epT Ae(PEKTHOCTH B CEMEHHO-IIPaBOBOIi chepe OTHO-
mreHni. O603HAYeHBI T€ CITydan, KOTOPBIE MOTYT BBICTYIIaTh OCHOBAaHUEM 1e(DEKTHOCTH
IOPUANYECKOTro (haKTa B CeMEIHOM IpaBe.

KaroueBblie ciioBa: nedekTHbIN I0pHIHYeCcKIid (aKT, HeCHCTBUTENBHBII Opak, He-
JIEHCTBUTEIBHOE YCHIHOBIICHHUE, HENCHCTBUTEIBHBIN OpauHBId JIOTOBOP, aJMHHUACTpPA-
TUBHBI TOPSIOK NPHU3HAHUS IOPHIMYECKOro (hakra HeNelCTBUTENBHBIM, CyAeOHBII
HOPSANOK NPU3HAHUS IOPUANYECKOro (akTa HeeHCTBUTEIILHBIM, TOCIEACTBUS ACEKT-

HOCTH FOPHIMYECKOTO (hakTa.

Introduction. A general
understanding that legal norm
fixes an abstract model of the actual
circumstances in which this rule links
the emergence, modification or surcease
of certain legal consequences is formed
in legal doctrine. Any specific real
relationship is much more complex
and richer in features compared to its
regulatory model. Therefore, the concept
of legal facts defects have to include
criteria to distinguish permissible from a
variety of social relationships substantial
and legally significant violation [1, p. 65].

The importance of this distinction is
related in particular to the fact that the
classification of legal facts as defect has
a result in automatic cancellation of legal
consequences that were associated with
it. This is so-called absolute defect of
legal fact. Therefore, one of the important
tasks of legal technique in the current
development of the domestic legal system
is to improve methods of presentation
in hypotheses law legal facts. Legal
technique is a system of rules and methods
of preparing the most perfect form and
structure of legal acts which provide
the most complete and exact form of

regulatory requirements of their content,
and access to and understanding of the
regulation, comprehensive coverage of
the subject regulation [2, p. 123].

Proper selection of items to legal
structure is the most important part
of the problem of choosing the best
option of regulating social relations.
Hypotheses of legal rules which are
overwhelmed by actual composition of
elements, as well as compounds that
do not contain the necessary elements
reduce the effectiveness of the mechanism
of regulation and sometimes lead to
violations of the law order and to the
destabilization of society.

In this regard, the scientific community
should pay attention not only normal,
steady state operation of the mechanism
of law, but possible failures, interference
in his work. One of the negative aspects
of the implementation of the laws often
serves defective legal fact or structure that
prevents the further implementation of the
law, emergence, change or termination
of relationship entails other negative
consequences in the legal system.

Following the adoption of the Family
Code of Ukraine three dozen changes
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were made to it text. Litigation of the
application of family laws includes almost
800 thousand of court decisions. Legal
practice faces new types of defective legal
facts and their compositions. Therefore
the problem of legal facts defects in
family law is particularly relevant.

The problem of legal facts defects
has a long history. Roman law provided
responses to defects will and volition.
Today, in an increasingly dynamic
development of social relations legal facts
acquire adequate structural complexity
and not a simple form, which in turn leads
to a significant increase in the number
of cases of violation of the structure and
form of the system of legally significant
circumstances. Thus these defects range
from “harmless” minor matter of law to
Very serious.

The value of the defective facts in the
mechanism of legal regulation of family
relations is largely due to their negative
role. It is resulting in destabilization of the
legal rules enforcement and in violating
of the rights and legitimate interests
of participants of public relations.
Scientific and practical development
of uniform rules and procedures of the
legal qualification of defective facts in
family law will ensure compliance with
the principles of justice and equity in law
[3, p. 51

Neither science nor legal practice has
not developed a clear understanding of the
nature of the defect facts, its specificity
in family relationships, correlation with
family law offense. The specificity of
legal action to respond to faulty facts is
not established to this day.

Legislative and law enforcement
agencies of the public power government
don’t use the whole arsenal of legal and
technical tools that can minimize the
impact of defective regulation of the
facts on family relationships. The rules
that are specifically designed to establish
protective measures in case of defective
actual compositions which significantly
reduces the efficiency of the entire system
of family and regulations are not always
possible to find. In general, issues of legal
facts defects in family law remain relevant
and practically significant, and scattered
legislation on the subject are those that
require some improvement.

The concept of defect fact, the
question of technical design of institute
of legal invalidity of fact in the law, and

the problem of determining response to
defects actual situation in law enforcement
are among the nodes in the theory of legal
fact. Therefore, this problem has always
been a research interest among researchers
of different legal sciences, mostly
representatives of civil law science. At the
same time, we must admit that the issue of
legal facts defects and their composition
in family law in terms of the general
characteristics of the individual studies
were not. In most cases, researchers focus
on specific forms of legal facts defects in
family law - the nullity of marriage [4],
the nullity of the marriage contract [5; 6],
the invalidity of adoption [7] and others.
We believe that the theory of legal facts in
family law requires a holistic view of the
possible manifestations of defects legal
facts, legal consequences that can lead to
such defects, defects of the specific legal
facts in family law compared to other
areas of regulation, types of defects, legal
protection measures in family law from
the negative consequences of defective
legal facts. For this it is necessary to clarify
the concept and classification of defective
legal facts, to determine their legal nature,
to determine the causes and conditions that
contribute to the occurrence of defective
legal facts in family law, to develop a
general characterization of measures
to protect against the consequences of
defects of legal facts in family law and
to make recommendations for improving
legislative regulation of situations related
to legal facts defects in family law.
Certainly, multidimensional of problems
that are described does not allow to answer
completely to all issues that are related to
the defects of legal facts in family law,
however the purpose of this article is to
address the most urgent, basic theoretical
legal concept of legal facts in family law.

Description of the main research
material. Issues of legal facts defects
are not always a question of assessment
of real phenomena (relations that arise in
family law regulation), but of their legally
defined models (legal structures) which
may be defective under certain conditions
stipulated by law.

The first stage of the origin and
development of the institution of
defective facts is associated with
civil law, such as those of its rules
which describes agreements and other
transactions.  Originally ~division of
defective transactions on negligible and

disputed was not in a Roman law, as there
was no general doctrine of the nullity
of contracts. However, if we look at the
history of Roman private law [8; 9], we
can reveal legal measures to respond to
possible defects in legal structure in the
ancient world. The first provisions of the
legal texts about defective facts were not
systemic and had fragmented nature. As
the story goes, the problem of defective
facts arises not only in civil law but also in
family and other areas of law and practice.
However, civil law, as at that time the most
developed branch of law, faced with the
need to respond to a variety of negative
deviations in actual formulations first.

Admittedly, the problem of defective
facts occurs simultaneously with the
emergence of the law as a certain standard
model behavior. Thus because of the
diversity of objective social relations
different kinds of deviations from legal
models that are set out in the rules are
appearing in practice regularly. The
dialectics of social and legal life leads
to the establishment of the dichotomy
“social norm — social rejection”. Law
and legal practice have at some stage of
development set of measures from the
most negative deviations from the norms
and standards.

Defects characterize not events
or actions, but their models and legal
structures that are created in respect of
legal action on their installation, fixing,
legal qualifications and more. The
statement of fact as defective is possible
as a result of display of real phenomena
by means of legal evidence and comparing
these phenomena with the standard.

Defective legal facts and their
compositions are the kind of legal
anomalies that there are certain variations
in the legal field. Defective legal fact can
be defined as a special kind of legal facts,
which has legal structure defect and (or)
non-compliance with the reality (action
or event) and, consequently, entails legal
consequences in the form of its own
invalidity and remedy if it took place.

We have to note the inadmissibility of
the offense and the identification of legal
facts with the defects. This theoretical
step leads to inaccurate understanding
of the place and role of defective actual
situations in the system of legal facts. It
doesn’t allow to see the specific quality
defective facts as a special, independent
group of legal facts. Defective legal facts



have a special intermediate between lawful
and unlawful actions. Inconsistency to
specific legal prescriptions allows to
clearly distinguish facts from defects
(disorders) of lawful action. This feature
is called the number of researchers as
a basis for full or partial identification
of the legal structure with bug offenses.
However, this identification is false.

Differentiation between offense and
defective legal fact may be carried out on
two criteria: 1) by presence or absence
of fault — offenses are characterized by
obligatory presence of fault, defective
legal fact has not this feature mandatory; 2)
by legal consequences — the offense entails
application of legal liability (punitive,
penalties), the defective fact entails the
measures of restoring the original state
or correct existing deficiencies. Defective
can be caused by circumstances which
are not regarded as an offense. However,
offenses are not the result only of defects
of legal facts. In other words, defective
legal fact and offenses may be the same,
but it is not always [1, p. 66].

It is also necessary to distinguish
problem of defective legal acts, errors
in the legal strengthening of legal facts
(defects on the establishment of their
models in legislation) from defects
of legal fact. This is a theoretical and
practical distinction between “legal fact
defect” and “legal error”. As a result of
violations of the requirement of adequate
reflection of the social situation in the
regulation we get an error of law-making,
but not defective legal fact. Defective
facts are a problem of the enforcement of
law, not law-making.

Another important point is that the
defectiveness of legal facts should not
be confused with its incorrect legal
qualification (assessment). As a result of
this fact that is estimated by enforcement
authority does not get any defects, but
an error of law of the authorized person
may result in defective adoption of
enforcement act. Wrong qualification
does not change the actual circumstances,
but may be a cause of a new fact of defect
(for example, the judgment with false
qualifications). Typically, the adoption
of mistake enforcement act entails its
abolition and (or) changes of it.

Types of defective legal facts should
be based on substantive and procedural
criteria which are interrelated. Specificity
of impaired interest (private or public)

determines the features of procedural
order of protection the legal system
features defective facts. Procedural basis
for classification of defective facts on
the negative and insignificant can be
identified in addition to the substantive
criteria. This procedural basis includes:
1) the method of establishing invalidity
of fact (e.g., mandatory of court order);
2) the number of persons which are eligible
to initiate the finding invalid (defective).
These procedural criteria are derived
from the basic material criteria. Thus,
in family law, as a general rule, there is
valid legal presumption that if the relevant
members of family relationships do not
make legal defects fact that legal defect is
considered absent. Public authorities can
be authorized only to certify legal facts
and they should not interfere in the sphere
of personal relationships of participants of
such relations [10, p. 159].

Thus, a common feature for all
circumstances with which the law binds
the application of the legal consequences
of defects fact is that they all get legal
significance only at the initiative of the
interested party. The state does not assume
powers of intervention in this sphere of
private relations. For example, marriage
is considered valid (even if its conclusion
had defects) if any individual (one of the
spouses, the third person) declares breach
fact of signing the marriage of his rights
or legitimate interest.

We agree with those researchers who
come from the fact that minor defects
legal fact that does not entail specific
legal consequences can not be regarded as
independent types of defective legal facts.
This selection has no proper scientific
and practical value for the typology. If
the legislation provides for a special
response to procedural defects fact, it is
not insignificant deviation from the norm.
In the case of the silence of law about the
response to other possible defects of facts
these facts can be considered insignificant
and legally irrelevant. However we do
not actually have to deal with defective
legal fact because of its insignificance
deviation from the norm. Legal practice if
abstracted from these defects.

There are two main types of defective
legal facts. Insignificant facts are the type
of defective factual circumstances that are
invalid because of the special instructions
in the laws and there are not required of
court confirmation of the absence of legal
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significance. Disputed facts are the type
of defective legal facts, which need to
confirm invalidity in court at the request
of the statutory audience.

The above typology of defective facts
on insignificant and disputed does not
preclude their classification on the basis
of other criteria such as the possibility
of correction, the point detection etc.
[11, p. 274]. However typology that is
presented is aimed directly at disclosing
specifics, the defective nature of the
facts. It has, in my opinion, the greatest
scientific and practical value. Other
classifications which may be held are
minor or complementary.

It is necessary to distinguish from
other law enforcement tools protective
measures that are specifically aimed to
neutralize of the effects of defective legal
facts.

In the case of defective legal facts a
tool of the returning of the parties in the
original position that existed prior to the
actual situation of the defect is mainly
used. It achieves localization and possible
adverse effects and redress.

Abolishment of illegal acts is a special
event to respond to legal defects of legal
facts. The content of the sanctions is to
cancel the authorized persons of illegal
acts that entail cancellation by these acts
of legal consequences.

However, there are other safeguards,
including stabilization legal consequence
[1, p. 81]. For example, recognition of
“defective” valid marriage. Legislator
seeks to preserve the relations established
fact, even if not complied with certain
requirements, as a general rule may be a
ground of invalidity. Stability of relations
that are regulated by law is an independent
social value which makes protection of
rights and legitimate interests of citizens,
allows to ensure stability relations. The
reason for demand of this measure is
largely continued character of family
relationship.

Conclusions. The model that is
presented in this article is a prime example
of embodiment in legislation the concept
of balancing interests [12, p. 5]: legislator
tries to find a balance between social
values such as the stability of family ties,
on the one hand, and the certainty of legal
regulation that requires strict adherence
to the requirements for the emergence,
change or termination of legal relations
on the other. Moreover, they in turn
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also are not arbitrary. These requires are
manifestation of procedural fairness that
is procedure, compliance with which is a
minimum guarantee of a fair result.
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