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Summary
The article considers features of procedure of the application of preventive measures, that apply to minors and are appointed to help
prevent crime and at the same time to ensure correct teenagers. Author analyzes practice application of preventive measures to minors.
The article explains features of the application of detention for minors. Author examines special precaution in the form of placement in
distribution of children, that can be applied to minor who have committed acts which fall under the signs of a criminal offense under
the age of 11 years at which possible prosecution criminal liability.
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AHHOTaUsA
B cTarbe paccMOTpeHbI 0COOEHHOCTH TPOIIECCYaTbHOTO TOPS/IKAa TPUMEHEHHS Mep MPECEUeHHsI, KOTOpBIE TPUMEHSIOTCS K HECO-
BEPIICHHOJIETHUM U MPHU3BaHbI CIIOCOOCTBOBATH MPEIOTBPAIICHUIO PECTYINICHUH, 00eCIeurBast B TO e BPEMsl HCIIPABICHHUE MO/
poctkoB. [IpoBenen aHann3 MPaKTHKA NPUMEHEHHsT Mep TPEecedeHus] K HecoBepIIeHHOIeTHIM. OTpa)KeHbI 0COOCHHOCTH TOPSIKa
n30paHust MEPhI IIPECEUCHUS B BHJIC COICPIKAHUS MOl CTPAXKEH [Tl HECOBEPIICHHONIETHHX. VccienoBaHa eie oJHa Mepa [peceueHHs
B BHJIE IOMEIICHUS ACTeH B IPUEMHHUK-PACIIPEICIUTEINh, KOTOPas MOXKET IPUMEHSIThCS K HECOBEPIICHHOJIETHUM, COBEPILUBILIUM JIesi-
HUE, TIOJIA IAI0NIEE IO/ MPU3HAKU YTOJIOBHOTO MPECTYIUICHHS, B BO3pacTe OT 11 JIeT 10 JOCTHKEHHUS BO3pacTa, ¢ KOTOPOTO BO3MOKHO

TIPUBJICYEHUE K yFOHOBHOﬁ OTBETCTBECHHOCTHU.
KaroueBble ciioBa: cy;[e6HasI MpaKTUuKa, HCCOBCPIICHHOJICTHUC, 06BI/IH$ICMI:-IC, COACpIKaAaHUE 1TO CTpa)KCﬁ, MEpa MpeCCUCHUs.

roblem statement. Juvenile

delinquency is quite sharp and
relevant legal and social problem. The
level of juvenile crime is increasing,
the number of serious crimes, including
murders, robberies, thefts is also
increasing. The violence and cynicism of
crimes committed by juveniles is growing.

State of juvenile delinquency causes
disturbance and the need to find new
means of crime prevention, additional
measures by the government, including
law enforcement agencies and the public,
which would contribute to the gradual
reduction of criminal offenses by juveniles.
Procedural activities of investigation,
prosecution and court exercising criminal
proceedings in juvenile crimes are the
important measures to prevent juvenile
crimes.

Significant role in the prevention of
crime play criminal procedure, including
preventive measures that apply to minors
and are appointed to help prevent crime
and at the same time to ensure correct
teenagers.

Research condition. The examined
legal relations were analyzed by such
domestic scientists and lawyers as E.M.
Hidulyanova, V.K. Matviichuk, G.V.
Mudretska, O.V. Tsykova and others.

Given these trends should recognize
the urgency of the question to determine
the current state of legal regulation
and conduct of criminal proceedings in
juvenile cases and preventive measures
for minors in particular. This defines the
aim and task of the proposed article.

Main part of the article. Juveniles
in criminal proceedings have a specific
position, as evidenced analysis of
international laws on the rights of
children (Convention on the Rights of
the Child, the UN Standard Minimum
Rules relating to the administration of
justice relatively minors and the relevant
articles of the CC of Ukraine and CPC of
Ukraine. Thus, the criminal proceedings
against minors carried out in accordance
with the Constitution of Ukraine, CC of
Ukraine, CPC of Ukraine, international
treaties ratified by the Verkhovna Rada of
Ukraine, in particular the UN Convention
on the Rights of the Child from the 20th
of November 1989, International Pact
on civil and political Rights 1966, the
Convention for the protection of Human
Rights and Fundamental Freedoms 1950,
Minimal UN standard rules relating to
juvenile justice from 29th of November
1985.

The issue of rights and lawful
interests of minors and humanization of
criminal justice has always been the focus
of national legislators and accordingly
reflected in the new Criminal Procedure
Code of Ukraine. Regulations of CPC of
Ukraine aimed at increasing protection of
minors and the establishment of a special
procedure for criminal proceedings.

As rightly noted by G.V. Mudretska,
rules of criminal proceedings against
juveniles are aimed at providing additional
guarantees complete, comprehensive and
objective investigation of the case, identify
the causes and conditions of crimes

committed by juveniles, exercising their
procedural rights, the use of reasonable
and fair criminal procedure measures
the impact on juvenile considering
information about his personality and
crime [4, p. 141].

According to p. 1 art. 492 CPC,
minors can be used one of safeguards
(Chapter 18, CPC of Ukraine), according
to age, psychological characteristics and
occupation. In this application to minors
suspects, accused measures has its own
characteristics, due to the specifics of the
criminal procedural status of minors.

Measures to minors apply: during the
preliminary investigation — investigating
judge at the request of the investigator,
agreed with the prosecutor or at the
request of the prosecutor, and during the
proceedings — the court at the request of
the prosecutor.

About the arrest and detention of a
minor notified his parents or persons who
replace them.

Arrest and detention may be applied
to juveniles only if they are suspected
or accused of committing a grave or
especially grave crime, provided that the
use of other preventive measures will not
ensure the prevention of risks that provide
a sufficient basis investigating judge, the
court considered that suspect, convicted
can take the following actions as provided
for in art. 177 CPC of Ukraine:

1) hide from the pre-trial investigation
and/or court;

2) destroy, conceal or distort any of the
things or documents that are essential to
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establish the circumstances of a criminal
offense;

3) illegally influence the victim,
witness, another suspect, experts, scholars
in the same criminal proceedings;

4) prevent the criminal proceedings
otherwise;

5) commit another criminal offense
or continue a criminal offense, which is
suspected, accused [3, p. 81].

Detain is exceptional preventive
measure that can be applied to minors
only  exceptional cases provided

reasonable suspicion or accusation of
having committed an grave or especially
grave crime as prescribed in art. 183-187,
192-194, 196,197 CPC of Ukraine to
ensure performance by juvenile suspects,
when there are grounds to believe that
any of the softer precautions are not can
prevent the above risks.

“On the practice of application-courts
of law in Ukraine juvenile crimes” from
April 16, 2004 focuses on the account
in a custody juvenile health, family and
material state, relations with parents,
effectiveness of existing monitoring
their behavior, activity, place of living,
data on previous convictions, social
relationships, lifestyle, behavior during
the proceedings in this or any other
criminal case, the presence of factors or
circumstances recognition their moral
values, which allow to predict behavior.
These conditions can be ascertained by
interviewing parents, guardians, trustees,
administration officials at the place of
work or study juveniles [5].

According to the explanations Supreme
Court of Ukraine for Civil and Criminal
cases contained in the Letter “About some
issues of criminal proceedings against
minors” from 18.07.2013 Ne 223-1134/0/4-
13 year “in the exercise of criminal
proceedings against juvenile courts are
obliged to provide accurate and strict
application of existing legislation, timely
and quality of review, take into account
the European Court of Human Rights,
introducing their position in domestic law
enforcement” [2].

Thus, art. 5 of the European
Convention on Human Rights guaranteed
the right to liberty and security, provides
that everyone has the right to liberty
and security of person and no one shall
be deprived of his liberty save in the
following cases and in accordance with
the procedure laid law.

In art. 63 the European Court of
Human Rights in the case of 27.11.2008
“Svershov against Ukraine” in violation
of Article justification noted that the
domestic courts when considering the
continued detention of a minor never
considered the possibility of choosing an
alternative preventive measure instead
of detention and referring mainly to the
severity of the crimes continued to keep
the applicant in custody on the grounds
which can not be considered “relevant
and sufficient”. In art. 64 of the same
decision European Court of Human
Rights, recognizing a violation claim of
the Convention stated that “takes into
account the fact that, although defender
urged to take into account the age of the
minor applicant authority, as evident
from the case, never taking into account
this fact when handed a decision on his
detention” [6].

It should be noted that the national
courts in most cases take into account the
peculiarities of cases involving minors,
choosing to judicial proceedings following
the accused as a preventive measure of
house arrest, which is confirmed by the
analysis of jurisprudence, but there are
numerous cases of unjustified detention
for long periods of minors including:

— Court of Appeal decision of
Zaporozhye region in 2010 changed
the resolution of the District Court of
Zaporizhzhya on April 9, 2010 in respect
of G.O., last released from custody and
he was elected as a preventive measure of
personal responsibility, because choosing
a precaution regarding minor, the court
took into account only the severity of the
crime, in which he accused committed,
and did not consider other circumstances,
such as the defendant’s age, his positive
characteristics, the presence of permanent
residence, etc.;

— Court of Appeal decision Rivne
region 2011. The Resolution Zdolbunov
District Court Rivne region of 16 June
2011 on juvenile suspect B. and elected
him a preventive measure — on parole with
the release from custody of the courtroom.
The Court of First Instance, choosing strict
precautionary measure, referred to their
own conclusion about B. commit other
crimes, which are not mentioned in either
the investigator or a record of the trial [7].

In accordance with art. 37 of the
Convention on the Rights of the Child
no child shall be deprived of liberty
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unlawfully or arbitrarily. The arrest,
detention or imprisonment of a child
shall be in conformity with the law and
shall be used only as a last resort and for
the shortest appropriate period of time.
This is necessary to ensure the humane
treatment of every child deprived of
liberty and respect for the dignity of the
person, taking into account the needs of
persons of his age, in particular, every
child deprived of liberty shall be separated
from adults unless it is considered in the
child’s best interest not to be do and have
the right to maintain contact with their
family through correspondence and visits,
save in exceptional circumstances. Every
child deprived of liberty shall have the
right to prompt access to legal and other
appropriate assistance, as well as the right
to challenge the legality of the deprivation
of liberty before a court or other competent,
independent and impartial authority, and to
a prompt decision on any such action.

According to the UN Standard
Minimum Rules relating Administration
of Juvenile Justice, holding a juvenile
pretrial detention is used only as a last
resort and for the shortest period of
time and if possible replaced by other
alternative measures (Rule 13.1 and 13.2).

Thus, detention can be applied to
minors only in exceptional cases, as a
last resort, with determination as soon as
possible of such detention and ensuring
periodic review at short intervals grounds
for its application or renewal (the
European Court of Human Rights from
28th October 1998 in the case “Assenov
and Others against Bulgaria”) [7].

High Specialized Court of Ukraine
for Civil and Criminal Cases in Letter
“On some issues of criminal proceedings
against minors” from 18.07.2013 Ne 223-
1134/0/4-13, the notes that implementing
the provisions p. 5 art. 199 CPC, the
investigating judge and the court in
accordance with p. 3 art. 331 CPC should
take into account that after the expiry of
a period of time (the term of the prior
approval) the existence of reasonable
suspicion is no longer a reason for
deprivation of liberty, but because in
the judgment judicial authorities shall,
considered the possibility of choosing
alternative precautions cite other reasons
for further detention (Judgment of the
European court of Human Rights of 20
January 2011 in the case “Prokopenko
against Ukraine”) [2].
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In addition to minor precautions
provided art. 176 CPC of Ukraine can
be used as an alternative to the transfer
of a minor under the supervision of
parents, guardians, and minors who are
brought up in a children’s institution —
transferring them under the supervision
of the administration of the institution (p.
1 art. 493 CPC of Ukraine). According
to the Law of Ukraine “On structures
and services for children and special
institutions for children” from 24.01.1995.
The number of child care, which can
accommodate juveniles include reception
centers for children, schools or vocational
schools rehabilitation, medical and
social rehabilitation of children, special
educational institutions of the State
Criminal executive service of Ukraine,
shelters for children, services for children,
socio-psychological rehabilitation
children, social rehabilitation centers
(children’s town).

Transfer under supervision possible
compulsory installation investigating
judge, court following circumstances in
their entirety:

1) information on the identity of
parents, guardians or trustees, as well as
information about their relationships with
minors enable make sure that the person
could exercise proper supervision of
minors;

2) parents, guardians or trustees
(representative of the administration
of children’s institutions, if a minor is a
disciple of the institution) and minor given
consent to transfer under supervision;

3) parents, guardians or trustees
(Senior Administration childcare
facilities, if a minor is a disciple of the
institution) given a written undertaking
to ensure arrival juvenile suspect or
accused to the investigator, prosecutor,
investigator judge, court, and the proper
conduct of a minor.

A person who undertook the
supervision shall have the right to refuse
to perform this obligation by notifying in
advance. In such cases, the investigating
judge, the court must consider a message
and request the presence of pretrial
investigation or the prosecution to consider
a request for a preventive measure to the
juvenile suspect (accused) in accordance
with art. 492 CPC of Ukraine.

The possibility of using such specific
preventive measures as the transfer
of a minor under the supervision of

parents, guardians, and minors who are
brought up in a children’s institution —
transferring them under the supervision of
the administration of the institution fully
complies with the requirements of art. 13
Rules on the need of changing possible
detention for juveniles another alternative
measures, such as permanent supervision,
active educational work or placement in a
family or educational institution or home.

Another special precaution in the
form of placement in distribution of
children can be applied to minor who
have committed acts which fall under the
signs of a criminal offense under the age
of 11 years at which possible prosecution
criminal liability. According to the Law
of Ukraine “On structures and services
for children and special facilities for
children” — reception centers for children
—a special agency of the Interior, designed
for temporary detention of children under
the age of 11 years. Reception centers for
children created in the cities of Kyiv and
act with rules approved by the Ministry of
Home Affairs of Ukraine.

The order of detention of children
placed in reception centers for children
is determined by the internal regulations
reception centers for children approved by
the Ministry of Home Affairs of Ukraine.

The terms of the child in detention for
children reception — defined investigating
judge, the court depending on the
availability of objective grounds for
detention within the firm within 30 days,
and its continued use of the term also is
30 days. Thus, despite the equal of the
detention order of election, cancellation
or continuation of such an event is much
smaller.

In fact, placement in reception centers
is a measure of procedural coercion,
which by its nature is very close to the
restraint of detention, as well as provides
temporary imprisonment of a person
whom it is applied by placing a special
institution with special regime of stay.

Interesting is the position of p. 4 art. 499
CPC of Ukraine, which provides necessity
for investigating judge in deciding on
placement in a juvenile detention center
distributor to establish that none of the
softer measures can prevent risks under
p. 1 art. 177 CPC of Ukraine, but in fact
other measures of procedural compulsion
to minors under the age of which engaging
possible criminal charges, the current
CPC of Ukraine does not provide, as well
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as provided possibilities placing minor
changes in distribution to other children,
milder measure of procedural coercion.

E.M. Hidulyanova rightly points
out that it is a kind of omission national
legislation in this part does not meet
international standards of justice it on
the requirements possibilities for replace
detention of juveniles in custody other
alternative measures, such as constant
supervision, active educational work
or placement in family or educational
institution or building [1, p. 230].

Thus, it should be noted that the order
of application of procedural safeguards to
juvenile characterized by certain features
that are important to take into account in
practice, and in general conformity with
international legal standards. To avoid
fraud and irregularities in the application
of safeguards to juveniles who have
committed a crime, it is necessary to take
account of the judge in making decisions
of international practice, including the
European Court of Human Rights on the
characteristics of criminal proceedings
against juveniles.

List of reference links:

1. Hidulyanova E.M. Application
features to minors precautions /
E.M. Hidulyanova // Bulletin of University
of Kharkiv. Series “Right”. — 2013. —
Ne 1082. —Vol. 16. — P. 229-232.

2. Letter Supreme Court of Ukraine
for Civil and Criminal Cases “On some
issues of criminal proceedings against
juveniles” from 18.07.2013 Ne 223-
1134/0/4-13 [Electronic resource]. —
Access mode : http://zakon4.rada.gov.ua/
laws/show/v1134740-13.

3. Matviichuk VK. Procedural
order of preventive measures for the
new CPC of Ukraine / V.K. Matviichuk,
G.V. Martynenko // Law. —2013. — Ne 7. —
P. 72-83.

4. Mudretska G.V. Features preventive
measures during criminal proceedings
against juveniles / G.V. Mudretska,
O.V. Tsykova // Scientific Bulletin of
Kherson State University. — 2013. —
Vol. 3. —P. 141-143.

5. About the practice of application
courts of Ukraine legislation on juvenile
crimes: Decision of the Supreme Court of
Ukraine Ne 5 from 16.11.2004 [Electronic
resource]. — Access mode : http://zakon4.
rada.gov.ua/laws/show/va005700-04.



LEGEA SI VIATA

6. The decision of the ECHR in
the case “Svershov against Ukraine”
(Statement N 35231/02), 2008 [Electronic
resource]. — Access mode : http://zakon4.
rada.gov.ua/laws/show/974 428.

7. Generalization of court practice
of courts and appellate courts in cases
concerning persons held in custody
proceedings in respect of which lasts
more than 6 months from 01.07.2013, the
Supreme Court of Ukraine specialized
in civil and criminal cases [Electronic
resource]. — Access mode : http://zakon4.
rada.gov.ua/laws/show/n0002740-13.

MARTIE 2015

AS FOR THE RIGHTS AND LIBERTIES OF AN
INDIVIDUAL AND A CITIZEN
IN ENFORCEMENT PROCEEDINGS
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Summary

The codes of the rights and liberties of an individual and a citizen are determined
in this article. Definitions such concepts as justice, human liberties of an individual and
a citizen are analyzed on the base of science and research library. These specification
are investigated for enforcement proceedings, and the Summary is that the rights and
liberties of an individual and a citizen aren’t potential, they’re real non-derogable human
rights, are confirmed by Constitution and the Law. Considering the fact that, all these
rights and liberties of an individual and a citizen must be realized in close contact with
representatives of State Bailiff Department that according the Law are vested rights in
individual and a citizen, so their self-confidence depends from implementation level of
State Representatives their professional responsibility to full service, for example in case
of compulsory execution of administrative enforcement and judicial decision.

Key words: rights and freedoms of human, person and citizen, state officers,
executive production.

AHHOTAIMSA

B crarpe ompezneneHo moHATHE MpaB M CBOOOX YesioBeKa M rpakaaHuHa. [Ipoana-
JIM3UPOBAHbI CYIIECTBYIOLIME B HAyYHOW JIUTEpaType OIpEeNeNCHUs TIOHATHH MpaB U
cBO0OO]] YeJIOBEKa, JIMIA, TpaXaaHuHA. VcclieoBaHbl JaHHBIC KaTErOPUU B KOHTEKCTE
HCTIOJTHUTENEHOTO MTPOU3BOACTBA, 00O0CHOBAHBI BBEIBOIBI O TOM, UTO MpaBa U CBOOOIBI
IpaklaHWHA SBJISIOTCS HE TOTCHLIMAIbHBIMHU, @ PEAIbHBIMI BO3MOYKHOCTSIMU Y€JIOBEKa,
KOTOpbIE 3aKperuieHbl B KoHcTuTymy YKkpanHbl U IeCTBYIONIEM 3aKOHOATENILCTBE 1
SIBIISIFOTCSL HEOTUY>KAaeMbIMH. [10CKONBKY 3TH MpaBa M CBOOOBI TOJKHBI PEaTH30BEI-
BaThCsl B MPOLIECCE B3aUMOJCHCTBHS ¢ TOCYIAPCTBEHHON MCIIONHUTEIBHON BIACTBIO B
JIUIE JOJDKHOCTHBIX JIUII aIMUHHCTPAaTHBHOW IOPHUCAVKINK (KOTOpBIE, COTJIACHO JICH-
CTBYIOIIEMY 3aKOHOJATEJIbCTBY, Ha/ICJICHBI ONPEACICHHBIMH 00S3aHHOCTSAMH 0 OTHO-
LIEHHIO K 00JaaTeNsiM 3TUX IIPaB U CBOOOM), TaKask yBEPEHHOCTb 3aBUCHUT OT YPOBHS
peanu3anuy rocyJapCTBEHHBIM HCIIOTHUTENIEM TaKUX OOs3aHHOCTEH MO MpemocTaBie-
HUIO MOJIHOTO CIEKTPA MPaB ¥ CBOOO, B YaCTHOCTH, IPH PUHYAUTEILHOM HCIOIHEHUN
aIMUHUCTPATHBHBIX M CYACOHBIX PEILICHHH.

KiroueBble ci0Ba: mpaBa 4ejoBeKa, IpaBa U CBOOOJBI YEIOBEKa, TpaykKIaHUHA, TO-
CyJapCTBEHHbIE HCIIOIHUTEIN, UCTIOIHUTEIILHOE TIPOU3BO/ICTBO.

Formulation of the problem
and thematic justification. The
guarantee of translation into action the
rule that “human is the highest social
value” is created possibility for everybody
for realizing own rights and freedoms it
must be main ground for existence and
functioning of the state, which pretends
to the democratic status. However not
only modern Ukraine, but also the
international community, despite the
desire of implement ideas to ensure the
rights and freedoms of man and citizen
faces with obstacles due, such as, under-
development of moral and ideological
criteria, legal culture and education,
economic factors.

State  Executive Service as a
guarantor of liberty State referred to the

decisions of government agencies and
courts and it plays a significant role in
providing opportunities every person who
(voluntarily or forcibly) becomes a party
of Executive production, exercises own
rights. But the tendency of legislative
contempt appropriate authorities and ones
that should ensure strict implementation
of the decisions to the Court is growing
and progressing in Ukraine now. You
can often hear sincere wonder when
you talk about State Executive Service
activities as an example of enforcement
authorities not only from the citizens but
from government employees, too. Talking
about “state enforcement officer” we often
mean a person who defends the interests
of the suppliant at any price and ignores
rights of the debtor.



