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OTHOCSITCSL PAcXoflbl OpraHa J0CyaeOHOro
paccieioBaHys, CBS3aHHBIE C BBITTOIHEH-
HOH pabOTOH B KOHKPETHOM YTOJOBHOM
npousBoacTBe. Hanpumep, opran nocy-
NeOHOTO PACCIIeZIOBAaHNSI HECET PacXOIbl
MaTepuagbHOTO XapakTepa, CBS3aHHBIE C
BBIE3/IOM CJIE/ICTBEHHO-ONEPaTHBHON IPyTI-
IIbl Ha MECTO IPOMCIIECTBHS (CTOMMOCTb
TOPIOYEro, aMOPTU3ALMsl TPAHCIIOPTHOTO
CpezcTBa), paboToM, NMPOBEACHHON HA Me-
CTe€ MPOMCLIECTBUS  (M3PACXOIOBAHHbBIC
Marepuasbl, CBA3aHHbIE C BBIIBICHHEM
n (QuKcalueil cnejoB Ha MeCTe IPOHC-
LIECTBUsI), OIUIATOW Tpyna pabOTHUKAM
MIPAaBOOXPAHUTENIBHBIX OpPTraHOB, KOTOPHIE
B YCTAQHOBJIEHHOM 3aKOHOM TIOpSIIKE OBLTH
MIPUBJIEUEHBI K IIPOBE/ICHUIO CIIEICTBEHHBIX
JICCTBUII B YTOJIOBHOM IIPOM3BOJCTBE, a
TAKOKe PACXOZOB, TIOHECEHHBIX B CBSI3U C
JaJbHEHIIM JTOCYAeOHBIM pacclie/JOBaHU-
em. [Ipn Takmx oOcTosITENBCTBAX TOCYHAP-
CTBO HECET KOJIOCCAJIbHBIE pacXoibl Ha CO-
JepkaHue U (yHKIMOHUPOBAHHUE OPraHOB
nocyneOHoro paccreniopanus. Ha ochHose
BBIIIETIPUBEACHHOIO TIpeularaeM JOIol-
Huth cT. 118 YIIK Ykpaunsl, B yacTHOCTH
I. 5 U3J0XKUTH B CIEAyIOUIel penaKiuu:
«IIponeccyanbHble U3AEPKKUA COCTOSIT U3
pacxooB, MOHECEHHBIX OpPraHOM IIpe/Ba-
PHUTETBHOIO pacciIeA0BaHuUsI IIPU TIPOBE/e-
HUM CIICICTBCHHBIX JEHCTBUI B yTOJIOBHOM
IIPOU3BOACTBEY.
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Summary
The article is devoted to the protective nature of the ways of ensuring implementation
of obligation. Considering the ways of ensuring implementation of obligations as ways
of protection, the author shows that distinctive peculiarity of the last is the presence of
the ensuring source (definite property, obligation of the third person of implementation
of breached by the debtor obligation) at the expense of which it is protection of the
creditor’s rights has been performed by the ways of ensuring implementation of

obligations.
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AHHOTAIUSA
Crarbs MOCBSIICHA 3alUTHON ITPUPOJIE CII0cO00B 00ecieYeH s HCTIOIHEHNUS 00s13a-
TenbeTB. PaccMarpuBas criocoObl 00eceueHns UCIIONHEHUs 0053aTe/IbCTB B KauecTBe
CHI0CO0OB 3aIIUTHI, ABTOP HA3BIBACT OTIIMYNUTEIIHLHON 0COOCHHOCTBIO MOCTIEAHNX HAIH-
4re 00eCneYnTeIbHOrO HCTOYHUKA (OMPEACTICHHOE HMYIIECTBO, 003aHHOCTh TPETHETO
JIMLA UCTIOJHUTH HapyLUIEHHOE JOJDKHUKOM 00s3aTeNbCTBO), 3a CUET KOTOPOTro U OCy-
HICCTBIISICTCS 3alIUTa TPaB KPEAUTOpPa CIIOCO0aMH 00SCTICUCHHS UCTIONHEHUS 00s13a-

TCJIbCTB.

KaroueBble ciaoBa: crocoObl 0OecrieueHHs] HCITOJHEHUS 06H33T6J'IBCTB, MEpbI
OTBCTCTBCHHOCTH, CIocoObI 3alIUTBI, MCPBI OTICPATUBHOTO BO3/ICHCTBHS.

he absence of accepted views on

the purpose of provisions in the
modern doctrine of civil law is largely
explained by the fact that in the pre-
revolutionary period in the science of
civil law there was no general teaching on
ensuring obligation; in the Soviet period
ways of ensuring implementation of
obligations analyzed exclusively when
they were used in economic relations
[13, p. 21], therefore, only some of
them, in particular, forfeit considered in
the dissertation for a candidate’s degree
[1] and the first special monographic
research devoted to general teaching on
ensuring implementation of obligations
has been created only in 1998 [4].

The pre-revolutionary scientists
judgments on provisions expressed in a
laconic form as an introduction before
the characteristic of a particular type of
ensuring implementation of obligations
or in the connection with discussion
of other legal problems. So, ways of
ensuring implementation of contracts
were called by D.I. Meyer as created
by legal lifestyle “artificial methods
for providing such hardness of law of
obligations, which it lacks in essence”
[15, p. 179]. S.V. Pahman emphasized

that the obligations “by its very nature,
need such means that would guarantee
their implementation” and “are directed
against failure under obligations and
serve as an inducement to the execution
of them or even a full guarantee of
their performance” [17, pp. 77-78].
K.P. Pobedonostsev considered
that «person who owns claim can
provide himself by the additional
contract, strengthening the need for
implementation for the obliged party or
bringing to responsibility the specific,
pre-arranged means and methods of
performance» [18, p. 250].

In Soviet times, methods of ensuring
implementation of obligations turned
out to be practically unclaimed. Under
the conditions of planned economy and
the priority action of the principle of
the real implementation of obligations
and the use of such methods as bail or
surety was significantly obstructed and
to a certain extent risky, [2, p. 70-71].
The functioning of deposit was limited
by relationships between citizens.
Unclaimedness of ways of ensuring
obligations (except for forfeit) openly
was reflected in Soviet literature [9, pp.
157-158] which could not hinder the
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development of this institution in the
science of civil law. Forfeit has received
rapid development, “flourished” in
four forms and as it is rightly noted by
N.S. Kuznetsova, was recognized the
“queen” among the ways of ensuring
implementation of obligations in the
conditions of planning and distribution
economy [24, p. 663] that can be
explained only by its nature as a measure
of civil liability. Payment of the penalty
does not relieve commodity producers
of implementation of their obligations
in kind, at the same time punishing
for a breach of the contract. The sums
have been paid to counterparties and
received from the latter it is fines and
penalties characterized the work of the
legal service of the enterprise. And the
question of the strengthening of the
contractual discipline and, therefore,
liability for a breach of economic
contracts, was binding on the agenda of
the state forums of any level.

During the period of transition to
the market economy, summarizing the
developed on the base of doctrine results
for the passing three decades concerning
the nature and place of the institute
of ways of ensuring implementation
of obligations in civil law system has
been summarized by B.M. Gongalo.
The scientist has identified the ways of
ensuring implementation of obligations
as an ensuring measures of property
character existing in the form of
accessory obligations stimulating the
debtor to implement obligations and
(or) otherwise guaranteeing protection
of the property interests of the creditors
of the debtor in case of failure [5, p.
40]. Accordingly, among the functions
of ensuring have been distinguished
by B.M. Gongalo such as following:
stimulating and protective and divided
the ways of ensuring implementation
of obligations on those which are as
follows: 1) stimulate the debtor to
implement his obligations ( forfeit and
deposit); 2) protect the property interest
of the creditor in the case of a failure of
the debtor (guarantee, bank guarantee),
and 3) stimulate the debtor to implement
his obligation and in the case of its
failure they protect the property interest
of the creditor (pledge, retention)
[5, p- 9]. A.V. Latyntsev is convinced
that for assigning one or the other of
the legal mechanism of methods of

ensuring implementation of contractual
obligations it is necessary that it had
simultaneously both mentioned above
features (protective and stimulating).
He considers that the absence of any of
them does not permit to qualify legal
institute as the method for ensuring
[14, p. 8].

N.Yu. Rasskazova considers that the
rules of ensuring « are directed not to
stimulation of the debtor to performance
of his obligation but to the protection of
the creditor against the risk of its default
[22, p. 46] that is evidence that among
scientists specialized in the research of
the problems of the ways of ensuring
implementation of obligations (at the
level of master’s and doctoral theses)
there are still no common views on
functions of ensuring and, accordingly,
the assignment of this institute is still
absent.

But, only recently, that contemporary
researchers underlying that ensuring has
stimulating and protective functions,
even more often consider importance
of these measures from the point of
view of the creditor interests [8, p. 12].
Changing of the accents in the process
of the investigation of the specific
ways of ensuring implementation of
obligations from the person of the
debtor to the creditor, though without
explanations by the researches, the fact
itself is evidence that independently of
each other, they “feel” the importance
of ensuring, especially , for the creditor
rightly linking action of the latter with
a breach of the secured obligation
and some of them quite consciously
emphasizes their protective function. In
particular, A.Yu. Pokachalova ensuring
of property interest of the creditor
considers as the main function of the
ways of ensuring implementation of
obligations and stimulation of a debtor
to implementation of his obligation — as
an additional one[19, p. 85].

As to the author opinion results of
the achievements of civil law science
in the process of the investigation of
the measures of operating influence
[11, p. 23] and measures of civil liability
[10, 16, 20] give us the possibility —
even today — to look in a new way
at what this institute of the ways of
ensuring implementation of obligations
is intended for making a conclusion of
its protective nature.
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Reviewing critically mentioned in
Article 546 of the Civil Code ways of
ensuring implementation of obligations
with the aim of revealing of their
common features and comparing
them with operational measures and
measures of civil liability we will see
that measures of operational influence
so as ways of ensuring implementation
of obligations and measures of civil
liability among them are realized
exclusively in the case of a breach of the
contractual obligations. Herewith, these
measures in the scientific literature have
no clear differentiation between them.
The researchers either mix together
measures of operative influence,
measures of liability and ways of
ensuring implementation of obligations
between themselves or absorb one of
them by others or point out to the dual
nature of these measures. I n particular,
forfeit and deposit are considered in
doctrine of civil law as a the way of
ensuring implementation of obligations
so as measures of civil liability
[3, s. 484; 24, s. 662; 26, p. 33] and
retention that reasonably recognized as
measure of operative influence, in the
new Civil Code of Ukraine (further —
CC) has taken place in Article 546
of CC among the ways of ensuring
implementation of N.Yu. Rasskazova
considers that the rules of ensuring «are
directed not to stimulation of the debtor
to performance of his obligation but to the
protection of the creditor against the risk
of its default [22, p. 46] that is evidence
that among scientists specialized in the
research of the problems of the ways of
ensuring implementation of obligations
(at the level of master’s and doctoral
theses) there are still no common views
on functions of ensuring and, accordingly
the purpose of this institute is still absent.

But only recently that contemporary
researchers, underlying that ensuring
has stimulating and protective functions,
even more often consider importance
of these measures from the point of
view of the creditor interests [8, p. 12].
Shifting of the accents in the process of
the investigation of the specific ways of
insuring implementation of obligations
from the person of the debtor to the
creditor though without representing
reasons by researches but the fact itself
is evidence that independently of each
other, they «feel» the importance of
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ensuring ,especially , for the creditor
rightly linking action of the latter with
a breach of the secured obligation
and some of them quite consciously
emphasizes their protective function. In
particular, A.Yu. Pokachalova ensuring
of property interest of the creditor
considers as the main function of the
ways of ensuring implementation of
obligations and stimulation of a debtor
to implementation of his obligation — as
an additional one[19, p. 85].

As to the author opinion results of
the achievements of civil law science in
the process of the investigation of the
measuresofoperatinginfluence[11,p.23]
and measures of civil liability [10; 16;20]
permit us — even today — to look in a new
way at what this institute of the ways of
ensuring implementation of obligations
is intended for making a conclusion of
its protective nature.

Critically reviewing named in
Article 546 of the Civil Code ways of
ensuring implementation of obligations
with the aim of revealing of their
common features and comparing
them with operational measures and
measures of civil liability we will see
that measures of operational influence
so as ways of ensuring implementation
of obligations and measures of civil
liability among them are realized
exclusively in the case of a breach
of the contractual obligations. With
this these measures in the scientific
literature have no clear differentiation
between them. The researchers either
mix together measures of operative
influence, measures of liability and
ways of ensuring implementation of
obligations between themselves or
absorb one of them by others or point
out to the dual nature of these measures.
I n particular, in the doctrine of civil
law forfeit and deposit are considered
as a the way of ensuring implementation
of obligations so as measures of civil
liability [3, p. 484; 24, p. 662; 26, p. 33]
and retention that reasonably recognized
as measure of operative influence, in
the new Civil Code of Ukraine (further
on — CC) has found its place in Article
546 of CC among the ways of ensuring
implementation of obligations that gave
the possibility for the researchers the
measures of operative influence relate
to unnamed (“others”) (Article 546 of
CC) ways ensuring implementation of

obligations [6, p. 53], established by
law or the contract (Part 2 Article 546

of CC).
The research of measures of
operational influence and measures

of liability permitted to see their
directionality to stimulation of the debtor
to performance of the contract that
pointed out to implementation by them
of stimulating functions and protection
of the creditor’s rights in the case of
a breach by the debtor of his contract
obligations Stimulating function of
ways of ensuring implementation of
obligations always has been stressed
by researchers in the definitions of
these measures, and often under the
name of ensuring ones they have been
considered as the main function of
the ways of ensuring implementation
of obligations. “It is clear — writes
B.M. Gongalo — when speaking of
stimulating function then we are talking
on forfeit as the way of ensuring
implementation of obligation”. If,
however, as the purpose of forfeit it is
pointed out compensation for losses by
the creditor then it is meant recovery of
forfeit, that is, civil liability [5, p. 55].

Herewith, considering mentioned
methods of ensuring implementation
of obligations (Article 546 of CC) it
is impossible not to pay attention to
their protective function since the last
ones are realized (“work”, “switched”)
only in case of a breach of obligation
by the debtor. They are adapted for
the protection of a breach rights of the
creditor, that is fixed in the concept of
each of them.

Thus, forfeit — a sum of money
or other property which the debtor is
obliged to transfer to the creditor in
the case of a breach of his obligation
by the debtor (Art. 549 of CC); in the
case of a breach of the obligation by the
debtor , secured by the guarantee, the
guarantor bound to pay to the creditor
the amount of money in accordance
with the terms of the guarantee (Article
563 of CC); the deposit remains with the
creditor, if a breach of obligation due to
the fault of the debtor .. If a breach of
obligation was the fault of the creditor
he is obliged to return the deposit to the
debtor and in addition to pay the sum
in the amount of the deposit or its cost
(Article 571 of CC); In virtue of pledge
the creditor is entitled to, in the case of
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failure by the debtor of implementation
of his obligation, secured by collateral,
obtain satisfaction at the expense of
the mortgaged property (Article 572 of
CC); the creditor in case of failure to
implement his obligation by the debtor
is entitled to retain the thing of the
debtor until the debtor’s implement of
his obligation (Art. 5940f CC).

As can be seen, the legislator used
different formulation s in respect
of each of the methods of ensuring
implementation of obligation but
they are united by the fact that the
implementation of the particular
ensuring is connected with a breach of
the ensured contract and it is made in
the interest of the creditor.

Herewith, the use by the legislator
such phrases as “the guarantor
gives guarantee to the creditor on
implementation by the debtor of his
obligation”, “the bondsman gives
surety to the creditor of the debtor
on implementation by him of his
obligation”, “the bondsman is liable
for a breach”, “the guarantor is liable
for a breach” from one side it is
complicated the elucidation essence
of the ways ensuring implementation
of obligations, and from the other one
gives evidence on similar (or even
identical) of purpose of the ways of
ensuring implementation of obligations
and measures of civil liability. If we
consider the implementation of such
ensuring as a guarantee, we will see that
“guarantee” of implementation of his
obligation by the debtor to the creditor
is carried out by the guarantor by the
way of payment of amount of money
in accordance with the guarantee terms
(p-1 Article 563 of CC), that is, he acts
for the debtor, but does not guarantee
the implementation by the debtor that is
of fundamental importance. No ways of
ensuring implementation of obligation
or any other legal measures are unable
to ensure the very performance of an
obligation. It is impossible for one
person to guarantee the implementation
of his obligation by another person,
because even if there is a great desire
by the debtor to perform his obligation
properly, it does not always depend on
him, and, all the more so, taking into
account the possible unfairness of the
latter. Accordingly, the provisions of
Part 3 of Article 14 of CC in respect
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of ensuring implementation of civil
obligations by means of encouraging
and by responsibility can be viewed
only as stimulating of the debtor to
perform his obligations, and not as
their guarantee taking into account the
impossibility of the latter.

In Part 3 of Article 14 of CC
the responsibility is represented by
the legislator as an instrument for
implementation of civic obligations
and in Chapter 49 of CC as ways of
ensuring implementation of obligations
as instruments of ensuring identical
purpose of these measures, in particular,
in relation to ensuring implementation
of obligations in ensuring.

As a result of comparison of the
measures of civil liability, measures
of operational influence and ways
of  ensuring implementation  of
obligations it is possible to make the
conclusion of their common assignment
and, accordingly, on their common
performance of the same functions, such
as stimulating and protective one as
components of security function of law
at regulation of contractual relations.

Herewith, it is important to
emphasize that stimulating function
is performed equally by the ways of
ensuring implementation of obligations,
measures of operational influence and
measures of liability and that it is simply
their presence in the contract or in law
encourages the debtor to the proper
implementation of his obligations
and, accordingly, to make difference
between these measures with the help of
this feature is not possible.

All of them are aimed to stimulate
the debtor to implement his obligations
under the contract. Also, all the above
mentioned measures provide protection
of the breached rights of the creditor,
if their presence has not prevented a
breach of the contract.

So mentioned institutes are carried
out both stimulating and protective
functions. Purpose of these institutes —
to stimulate the debtor to the proper
performance of contractual obligations
and in case of its breach — to protect the
rights of the creditor. Purpose of these
institutions — to stimulate the debtor
to proper performance of contractual
obligations and in case of its breach —
to protect the rights of the creditor.
B.M. Gongalo, taking into account

the importance of the functional
approach in evaluating the directivity
of ways of ensuring implementation of
obligations, rightly considers that it is
impossible to admit its absolutization,
as it is, precisely, by the absolutization
in the system of ways of ensuring
implementation of obligations,
measures of operational influence etc.
has been explained [5, p. 35] that from
one side is evidence of general purpose
of institutes of ensuring implementation
of obligations ,measures of operational
influence and measures of civil liability,
and from the other one it emphasized
that only the functional approach is not
sufficient to distinguish between these
measures.

In the process of performing by
mentioned institutes of their protective
functions , first of all , noteworthy is the
fact that the measures of responsibility
and measures of operational impact
officially recognized by the legislator
as the ways of protective rights , which
has been fixed in Part 2 of Article 16 of
CC. Realization of the ways of ensuring
implementation of obligations we will
not find neither among the consequences
of a breach (Art. 611 of CC) or among
the ways of rights protection (Article
16 of CC) that is the evidence of the
perception of the latter by the legislator
only as measures stimulating a debtor
to perform his obligations, despite the
fact that each of the ways of ensuring
implementation of obligations has the
protective mechanism.

Ways of ensuring implementation
of obligations are not considered
from the perspective of the ways
of protection even by researches.
Researchers give name to ensuring
as “specific”, “special”, “additional”,
“accessory”, etc. measures, first of all,
emphasizing their stimulating function,
and don’t point out that with the help
of ways of ensuring implementation
of obligations and, exactly so, as due
to the measures of responsibility and
measures of operational impact it is
protection of the creditor’s rights that
has to be implemented in the case of a
breach of contractual obligations by a
debtor. And “peculiarity”, “specialty”,
“additionality” “accessory” of the
ways of implementation of obligations
can be explained by their assignment,
namely, protection of the rights of the
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creditor in the case of a breach of the
contract by the debtor at the expense
of created for this purpose source
of implementation of the breached
obligation. One only occasionally can
meet individual statements in support of
this opinion in literature. In particular,
A.P. Sergeev writes that “as an example
of other methods of protection can be
called foreclosure by pledge on the
debtor’s property” [7, p. 552]. And
V.L. Yarotsky notes that “The example
of fixing of the method of self-
protection by provisions of the civil
legislation acts is deduction (Article
594 of CC)” [25, p. 267].

It is comparison of the ways of
implementation of obligations with
measures of responsibility and measures
of operational impact permits us to see
as the protective nature of the ways of
implementation of obligations so reveal
their defining feature — the presence of
an ensuring one.

In the case if the above-mentioned
measures of stimulating of the debtor is
implemented by the same way, the result
of this is their full identification by as
researchers so by the legislator then
protection of the creditor’s rights with
the help of the ways of implementation
of obligations are implemented by
only their own specific way — through
a specially created for this purpose
ensuring source.

Establishment of certain method of
implementation of obligations implies
that on request of the creditor by the
debtor it is created ensuring source
(by size equal or exceeding the size
of the claim of a creditor secured by
the contract) at the expense of which
the creditor in case of a breach his
obligation by the debtor will receive
implementation, that is, implementation
in the order of protection.

Such a source may be as a certain
property (in the presence of pledge or
retention) so obligation of a third party
to perform obligation of the debtor (in
the presence of surety or guarantee).lt
is the presence of this source gives the
possibility to demarcate the institute
of the ways of implementation of
obligations from such similar institutes
as measures of civil liability and
measures of operational impact which
perform protection of the creditor
otherwise.
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