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Formulation of the prob-
lem. The active processes of 

globalization that are taking place 
in the world and that are chosen by 
Ukraine’s path of integration into the 
international community can not pass 
over the problem of the correspond-
ing reformation of the legal regula-
tion of commercial relations, one of 
the elements of which is the contrac-
tual liability for breach of commercial 
contract. The basis of the international 
standards of legal regulation of com-
mercial relations is not the whole of 
international law, which is the result of 
the analysis and synthesis of national 
legal order, but also the national leg-
islation of the participating countries. 

Principal differences between differ-
ent legal systems require the study of 
existing legal approaches and ways of 
legal regulation of this problem in the 
territory of different countries. 

The aim of the article is to carry 
out a comparative legal analysis of the 
inherent Anglo-American and Ukrai-
nian contractual rights in the part of 
legal regulation of contractual liabil-
ity for breach of commercial contract, 
the approaches and methods of legal 
regulation, and a determination of 
ways to improve Ukrainian contrac-
tual law in this part. 

Presentation of the main re-
search material. The contractual li-
ability has several functions, each of 

which under certain conditions may 
prevail. The most common types of 
contractual liability are the obliga-
tion to indemnity and the obligation 
to pay a penalty. In the doctrine and 
jurisprudence of foreign countries 
the opposite approaches have forms 
as to solving the problem of the legal 
consequences of failure or improper 
performance of the contractual obli-
gation [1, p.143]. The basic principle 
of Anglo-American contractual law is 
the concept of justice, which opposes 
fines, reducing them to the level of 
genuinely received damages, and this 
is different from the corresponding 
provisions of the countries of the con-
tinental system of law. The essential 
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difference lies in the opposite assess-
ment of the conditions stipulated in 
the contract, which establish methods 
of monetary compensation: compen-
sation for damage in the Anglo-Amer-
ican contract law is considered as the 
main means of protecting the interests 
of the creditor, which, in case of non-
fulfillment of the contract, the debtor 
always has the right to monetary com-
pensation. However, enforcement 
of commitment in kind is used as an 
additional measure of liability in the 
practice of justice courts. The pur-
pose of the court’s decision on mon-
etary damages is to put the aggrieved 
party in the same state as it would 
have been if the contract had been 
properly executed [2, p.346]. Losses 
that have to be reimbursed as a result 
of a breach of contract are divided 
into nominal and actually incurred. 
The ideal case is where the monetary 
compensation would correspond to 
the state of the aggrieved party in 
case the contract had not been vio-
lated. Losses are adjudged in order to 
compensate the damages, but not as a 
punishment for the harm caused. This 
is the principle of compensatory con-
tractual liability. In Anglo-American 
law there is an institution of “nomi-
nal” damages (nominal damage) - a 
symbolic amount that is levied from 
the debtor in favor of the creditor to 
confirm the formal right of the latter 
in cases where actual loss did not oc-
cur. The right to compensate damage 
in Anglo-American law is interpreted 
quite broadly and includes the possi-
bility of claiming damages in the form 
of loss of profit, which the aggrieved 
party was deprived of as a result of a 
breach of contract. At the same time, 
the indemnity is analyzed in terms of 
the property interest of the aggrieved 
party. Typically, there are two types 
of property interest that may arise 
when contracting: “positive” and 
“negative”. The protection of “posi-
tive” contractual interest is that the 
aggrieved party should be placed in 
such a situation in which it would be 
in the event of proper execution of the 
contract. The protection of “negative” 

contractual interests implies the real-
ization of the right of the aggrieved 
party to obtain reimbursement of ex-
penses incurred, on the basis of the 
fact that the aggrieved party should 
be placed in a position in which it 
would be if the contract had not been 
concluded at all. The aggrieved party 
cannot obligate to indemnity it could 
have avoided if it had taken the neces-
sary steps to reduce them. 

In English law, there is a provision 
for “pre-agreed damage”, the solution 
of this question depends on the inter-
pretation of a specific agreement with 
a court decision whether the amount 
of the contract is a valid assessment 
of “pre-agreed damage” from breach 
of contract or whether it has the nature 
of a fine. In judicial practice, a num-
ber of criteria have been developed 
which are used by courts in resolv-
ing the issue of “pre-agreed losses”. 
The penalty shall be the amount of the 
contingent debt, the purpose of which 
is to prevent parties from breaching 
the contract and which does not corre-
late with the amount of damages, and 
it is not a consequence of a breach of 
contract [3, p.107-108]. If the agreed 
amount by parties is acknowledged, 
it is not subject to recovery. In such 
case, the aggrieved party has the right 
to demand reimbursement of actual 
damages from breach of contract, 
even if this amount of damages will 
be significantly higher than the agreed 
fine.

American law and jurisprudence 
generally use the same criteria as Eng-
lish law but with certain peculiarities. 
The highest value is given to the crite-
rion for evaluating “pre-agreed loss-
es”, which is valid only if the agreed 
amount is reasonable and corresponds 
to the foreseeable loss. Such approach 
is used in the Uniform Commercial 
Code [4, art. 2-718] - a condition that 
overestimates the amount of antici-
pated losses and is considered legally 
void as a penalty. The US case law has 
developed and it was fixed in the Uni-
form Commercial Code [4, art. 1-106] 
the following doctrine of the reliabil-
ity of damages, which is based on the 

protection of the “positive” interest: 
the amount of damage or its sum may 
be the subject of reasonable predic-
tions only when the fact of damage is 
proved reliably. The defendant cannot 
invoke the unreliability of the damage 
if the difficulty of bringing the dam-
age out is caused by his guilt; the dif-
ficulty in establishing the amount of 
damage is not decisive. It does not re-
quire mathematical accuracy to deter-
mine the actual amount of damages, it 
is enough to present the best possible 
circumstances of the case to prove the 
damage. The plaintiff can look for “the 
value of his contract” (the amount of 
his assessment), and this value can be 
determined on the basis of establish-
ing the size of the expected benefit. If 
benefits are found, in cases of impos-
sibility of their direct establishment, 
they can serve as proof of the exis-
tence of losses. 

In cases of compulsory conclu-
sion by the aggrieved party of a re-
placement contract, its losses are 
mainly determined by the size of the 
difference between the contract and 
the replacement contract. The Uni-
form Commercial Code straightly di-
rects the contract in cases of breach 
of contract to enter into substitute 
agreements. Further expansion of this 
method of determining losses was the 
emergence of standard formulas for 
the determination of losses as the dif-
ference between the contract price and 
the market price at the time of proper 
performance of the contract. 

The general principle of com-
pensation to the aggrieved party of 
all costs in the Uniform Commercial 
Code is determined by the related 
losses as any commercially reason-
able costs, expenses and commissions 
related to the suspension of the sup-
ply of goods, transportation, storage 
of goods, as well as the return and 
resale of goods [4, art.2-710]. Unlike 
the seller, the buyer has the right [4, 
art.2-715] to demand the collection of 
collateral damage. US civil law also 
considers another type of loss - pre-
viously agreed losses, which parties 
have the right to negotiate in contract 
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that which must be reimbursed in the 
event of a breach of contract [6, p.26] 
and this has a number of advantages. 
First, for both sides this may facilitate 
risk calculation, and secondly, for the 
aggrieved party, this may be the only 
opportunity to compensate for losses 
that can not be calculated with a suffi-
cient degree of accuracy. Inclusion in 
the contract of the condition about the 
payment of a certain amount of mon-
ey in case of violation of the contract 
will not be considered by court if the 
payment of such amount coincides 
with the amount of the fine. Often, 
the condition for a fine is expressed 
as a condition for pre-agreed losses. 
At the same time, in Anglo-American 
law there is a custom to provide in the 
contract a condition that in case of 
violation of the contract by the buyer 
the seller has the right to leave the de-
posit at the level of the penalty. Thus, 
the Uniform Commercial uses a legal 
penalty, which in fact has an appraisal 
character and takes on a fine that runs 
counter to the principles of the Anglo-
American Contractual Law.

Sometimes it is quite hard to prove 
the size of the damage, as often the 
damage does not cover the interests 
of the lender, so sometimes it is nec-
essary to adopt preventive measures 
to motivate the debtor to properly ful-
fill his obligations. In such cases, the 
contract may include a condition for 
payment of a certain amount - a pen-
alty. Insolvency may be either a fixed 
amount of damages in advance or a 
fine imposed on the party who has 
breached the contract. In continental 
law, these functions are not separated. 
In Anglo-American law, there is a 
fine for breach of contract and a fixed 
amount of damages in advance, and 
whether there is a fine in the concrete 
agreement or a pre-agreed damage it 
is decided by the court on the basis 
of the intention of the parties on the 
merits of the case. Penalties forfeit’s 
main task is to punish the offender, 
not to establish the aggrieved party’s 
violated right. 

In Ukrainian legislation there are 
two main concepts of legal regulation 

of economic (commercial) relations: 
civil and economic laws. Consequent-
ly, the legal regulation of contractual 
liability for breach of contract is si-
multaneously the subject of regula-
tion both of the Civil Code (CC) of 
Ukraine and the Economic Code (EC) 
of Ukraine. At the same time, the CC 
of Ukraine considers losses as one of 
the legal consequences of violation 
of the obligation, in particular termi-
nation of an obligation as a result of 
unilateral refusal of an obligation if it 
is established by contract or law, or 
termination of the contract; change 
in terms of obligation; payment of a 
penalty; indemnity and non-pecuniary 
damage. Article 616 of the Civil Code 
of Ukraine establishes in the Ukrai-
nian legislation a norm similar to the 
one extended in foreign law and or-
der - the court has the right to reduce 
the amount of damages and penalties 
if the creditor deliberately or care-
lessly contributed to an increase of 
the amount of damages caused by the 
violation of the obligation or did not 
take measures for their reduction. 

The Economic Code of Ukraine 
considers losses as a kind of eco-
nomic and legal responsibility of 
participants in economic relations for 
offenses in the field of economic ac-
tivity. Separately, the Civil Code of 
Ukraine provides a definition of the 
concept of loss: expenses incurred by 
a party, loss or damage to its property, 
as well as income that it has not re-
ceived, which it would receive in the 
event of the proper performance of the 
obligation by the other party. The fol-
lowing are included in the loss: loss 
of lost, damaged or destroyed prop-
erty, additional expenses, lost profit, 
material compensation of moral dam-
age in cases stipulated by law. 

In Ukrainian legislation, the Civil 
Code of Ukraine defines the notion 
of a penalty as a guarantee of the ful-
fillment of the obligation. In articles 
549-551 it is determined that the pen-
alty (fine, penalty interest) is a mon-
etary sum or other property that the 
debtor must transfer to the creditor in 
case of violation by the debtor of the 

obligation. A fine is a penalty calcu-
lated as a percentage of the amount of 
unfulfilled or inadequate performance 
of the obligation. Penalty interest is a 
penalty calculated as a percentage of 
the amount of the untimely-executed 
monetary obligation for each day of 
delay of execution. The right for pen-
alty arises independently from the 
presence of creditor losses caused 
by non-fulfillment or improper per-
formance of the obligation. Interest 
on the penalty is not charged. The 
amount of the penalty imposed by 
law may be increased in the contract 
or the parties may agree to reduce the 
size of the penalty imposed by an act 
of civil law, except the cases stipulat-
ed by law. The amount of the penalty 
can be reduced by a court decision if 
it significantly exceeds the amount of 
damage and in the presence of other 
circumstances of significant signifi-
cance. 

The Economic Code of Ukraine 
provides the following general notion 
of penal sanctions. It is determined in 
Art. 230-234 that penal sanctions are 
the economic sanctions in the form of 
a monetary amount (penalty, fine, pen-
alty interest), which the participant of 
economic relations is obliged to pay 
in case of non-fulfillment or improper 
performance of economic obligation. 
The law on certain types of obliga-
tions may specify the amount of pen-
alties, where changes are not allowed 
by agreement of the parties. If the 
amount of penalties is not specified by 
law, sanctions shall be applied in the 
amount stipulated by the agreement. 
In this case, the size of the sanctions 
can be established by the contract in 
percentage terms to the amount of the 
outstanding part of the obligation, or 
in a certain monetary amount, or in 
percentage terms to the amount of the 
obligation, regardless of the degree 
of its implementation of the amount 
of the obligation, regardless of the 
degree of its implementation, or in a 
multiple amount to the cost of goods 
(works, services). In the event of fail-
ure to reach agreement between the 
parties regarding the establishment 
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and amount of penalties for violating 
the obligation, the dispute may be re-
solved in court. If for non-fulfillment 
or improper fulfillment of the obliga-
tion there are penalties, then losses 
must be compensated in part not cov-
ered by these sanctions. In addition, 
the EC of Ukraine determined that the 
law or contract may provide for cases 
where: only penalties are allowed; 
losses can be charged in full amount 
over fines; at the option of the lender 
may be levied or damages or penal-
ties. 

Thus the civil and economic legal 
concepts of legal regulation of com-
mercial (economic) relations differ 
in terminology, but in general the in-
stitute of compensation of losses in 
the Ukrainian legislation is based on 
the following general principles: full 
compensation of damages, reliabil-
ity, predictability of damage, taking 
measures for prevention of losses. A 
more detailed analysis of Ukrainian 
legislation proves the proximity, the 
notion of a penalty for a previously 
agreed loss with a similar approach in 
Anglo-American law, and also in the 
presumption that the parties intended 
to determine in advance the amount 
of damages that should be recovered. 

Conclusions. Legal regulation of 
contractual liability for violation of 
a commercial (economic) agreement 
in the Ukrainian legal system differs 
from the Anglo-American legal ap-
proach conceptually and terminologi-
cally. The simultaneous existence of 
civil and economic legal concepts of 

legal regulation of contractual liabili-
ty in Ukrainian legislation significant-
ly impedes enforcement practice. To 
improve the Ukrainian contract law 
in this part it is proposed to focus the 
legal norms on the legal regulation 
of contractual liability for violation 
of the commercial contract in the EC 
of Ukraine, removing them from the 
CC of Ukraine; bring the terminology 
in line with international norms; to 
introduce a simplified way of deter-
mining the size of losses like in the 
Anglo-American law as the differ-
ence between the contract price and 
the market price at the time of execu-
tion of the contract by entering into 
substitute contracts.
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