LEGEA SI VIATA |

VIK 340.111
REGULATION OF HUMAN RIGHT TO DEFENSE
IN INTERNATIONAL LAW

Dmitriy BOYCHUK,
Postgraduate Student at the Department of Theory of State and Law of
Yaroslav Mudriy National Law University

SUMMARY

The article is devoted to theoretical analysis of the human right to defense in public international law. The analysis of the
legal literature in the mentioned topic is carried out. Examples are given of the norms of international acts that establish the
human right to defense. Develops the thesis that a person is a subject of international public law. The types of practical reali-
zation of the human right to defense in international law are considered. It has been suggested that the qualitative regulation
of the human right to protection by acts of an international legal nature and the high level of its practical implementation can
not only contribute to the protection of human rights, but also have a positive impact on international relations in today’s
globalized world.
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PEIVTTAMEHTALIUS ITPABA YEJIOBEKA HA 3AIATY B MEXKAYHAPOAHOM ITPABE

Jmutpuii BOUYYK,
ACTIUPAHT Ka(enphl TEOPUU TOCYAapCTBa U IIpaBa
HanumonansHOTO 10puInyecKoro ynupepcurera uMenu SApocnasa Mynporo

AHHOTALIUA

B crarbe npoBogUTCA TEOPETUUECKOE UCCIEJOBAHUE PEIIaMEHTAIMM IpaBa YeJIOBEKa Ha 3alIUTy B MEKIYHapOJHOM
myOiuaHOM TipaBe. OCyIIECTBISIETCS] aHAIN3 IOPUINYECKOH JTMTepaTyphl B yKa3aHHOH Temarnke. [IpuBomsTcst mpumepsl
HOPM MEXTyHapOIHBIX aKTOB, KOTOPBIMH YCTAHABIMBACTCS MPABO YEJIOBEKA Ha 3alIUTy. Pa3BUT TE3UC O TOM, UTO YEIOBEK
SBJISIETCSI CyOBbEKTOM MEXK/yHApOAHOIO IyOINYHOro npasa. PaccMOTpeHb! BU/IBI IPAKTHUECKOHN pealn3anny IpaBa 4erno-
BEKa Ha 3aIlUTy B MEXAYHAPOAHOM IpaBe. BBABHHYTO MPEAIOIOKEeHHE O TOM, YTO Ka9YeCTBEHHOE PETYJINPOBaHUE ITpaBa
4eJIOBEeKa Ha 3aIlUTYy aKTaMU MEXAyHapOAHO-IIPABOBOTO XapaKTepa U BBICOKMH YPOBEHb €ro MPaKTUYeCcKO peaausanuu
MOXKET HE TOJILKO CIIOCOOCTBOBATH 3alUTE MTPAB YEJIOBEKA, HO U OKa3bIBATH MOJIOKHUTEIFHOE BIUSHIE MEX/TyHapOIHBIC OT-
HOIIEHHS B COBPEMEHHBIX YCJIOBHSX INIOOATM3NPOBAHHOTO MUPA.

KoroueBble cjioBa: mpaBa uesioBEKa, MPABO HA 3aILUTY, 3alUTa IIPaB, CyObEKTh MEXYHAPOIHOTO MpaBa.

SUMMARY

Articolul este dedicat analizei teoretice de reglementare a dreptului omului la aparare in dreptul international public.
Se efectueaza analiza literaturii juridice 1n subiectul mentionat. Se analizeaza normele actelor internationale care instituie
dreptul omului la aparare. Se dezvolta teza ca o persoana este un subiect de drept international public. S-a sugerat ca regle-
mentarea calitativa a dreptului omului la protectie prin acte cu caracter juridic international si nivelul ridicat de punerea sa in
aplicare practica poate nu numai contribuie la protectia drepturilor omului, dar, de asemenea, au un impact pozitiv pe relatii
internationale 1n lumea globalizata de astézi.

Cuvinte cheie: drepturile omului, dreptul la aparare, de aparare a drepturilor, subiecte de drept international.

Its consequence is the formation of
a complicated global mega society,

statement. The

Problem degree of non-disclosure of the
regulation, observance and

topic of regulation of the right to

defense of human rights in a mod-
ern, globalized world is an impor-
tant element in both the securing
of democracy and the rule of law
in countries, and as an essential
component of constructive peace-
ful international cooperation and
development.

The relevance of the topic
of research is confirmed by the

defense in international law in
the context of a modern global-
ized society. How closely L.G.
Udovyka mentions, globalization
is a many-sided, multilevel and
non-linear process of expanding,
strengthening and accelerating the
global integration of state-legal,
economic-financial, socio-political
institutions, ideas, principles, etc.

significant changes in the relevant
societies, and etc.. Human rights in
the conditions of globalization are
considered as legal possibilities of
a person to carry out appropriate
actions for the satisfaction of his/
her spiritual and material interests,
providing existence and develop-
ment, having specific which is con-
nected with the features of the con-
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tent of the process of globalization

[7, p. 603]
The state of the research.
Scientific analysis of human

rights problems 1is carried out
by many scholars J.-L. Bergel,
O.M. Bolsunova, D.A. Bocharov,
E.R. Dashkovskaya, R. Dvorkin,
M.Yu. Zadnipryana, V.V. Lemak,
D. V. Lukyanov, M.I. Kozyubra,
A.M. Kolodiy, A.V. Petrishin, S.P.
Pogrebnyak, V.S. Smorodinsky,
E.A. Uvarova, Mark van Huk, S.V.
Shevchuk, U.V. Schokin, L.Ya.
Tragnuik, 1.V. Yakovyuk etc.

The purpose and the task of
the article is a general theoretical
analysis of the regulation of the
human right to defense in interna-
tional law.

Essential material. The human
right to defense is one of the fun-
damental human rights and exists
as a legal guarantee to other rights.
As we noted earlier, it is character-
ized by appropriate versatility and
can be realized in various types of
social relations, depending on the
field of law, on the object of legal
relations, the subject of the right to
defense, etc. [5, p.19], [6]. Such a
right is regulated both by the norms
of the domestic national legislation
and by the acts of an international
law.

In the research of the regula-
tion of human right for defense
in international law, we must take
into account the existing division
of international law into public
and private law. Differentiation for
such legal systems is carried out in
accordance with the presence or
absence of the relevant private or
public interest.

Traditionally, when using the
term “international law” we are
talking about international public
law. For marking the research of
the private-legal aspects of interna-
tional relations, the term “interna-
tional private law” is used. In our
opinion, the human right to protec-
tion can exist and be implemented
in both of these legal orders, since

the consolidation and realization
of such a right corresponds to the
public interests of the relevant sub-
jects of international law and to the
individual private interests of indi-
viduals both. It is still an analysis
of the specifics of the realization of
the human right to defense in inter-
national public law that is the sub-
ject of our research.

Defining the limits of our work,
it is impossible to ignore the right
to arms as a component of human
right to defense. In our opinion,
the human right to arms is regulat-
ed by international public law, by
the constitutional right of foreign
countries or other domestic rules
of foreign law. That is the reason
we will not deepen in its analysis in
this work. Study of the specifics of
the regulation of such a right is car-
ried out by us separately [4] and re-
quires additional further research.

As we noted earlier, the human
right to protection exists as a legal
guarantee in relation to other rights
[5, p-19]. On this basis, we can as-
sume that the realization of such a
right in international law is primar-
ily about guaranteeing and protect-
ing the rights of the so-called third
generation (right to peace, right hu-
manitarian aid, right to health and
the environment, right to political,
social and cultural self-determina-
tion, etc.). In the relevant interna-
tional agreements, the rights of the
third generation are defined as a
necessary condition for the defense
and protection of fundamental hu-
man rights: United Nations Dec-
laration on the Right of Peoples to
Peace (1984); African Charter on
Human and Peoples’ Rights (1986);
Declaration of the United States
Conference on the Human Envi-
ronment (Stockholm Declaration,
1972); Rio de Janeiro Declaration
on Environment and Development
(1992), etc.) [10, p.54].

The human right to defense in
international law is displayed in
the fastening of various human
rights. In our opinion, the human
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right to defense is strongly con-
nected with the human right to life
and the possibilities of defend-
ing such a right. A large number
of international agreements also
consolidate human right to life.
Among them are: the Charter of
the United Nations; the Univer-
sal Declaration of Human Rights
(1948); the International Covenant
on Civil and Political Rights; the
European Convention on Human
Rights; the African Charter on Hu-
man and Peoples’ Rights (1981).
According to scientists, the most
complete description of the right
to life is contained in the Ameri-
can Convention on Human Rights
(1969). [15, p.202]

During the analysis of interna-
tional agreements which regulates
human rights, first of all, we should
pay attention to the Declaration
of Human Rights and Citizenship
(1948). The right to defense is
mentioned in Art. 7, according to
which all people are equal before
the law and have the right to equal
defense be the law without any dif-
ferences.

At first sight, it may seem that
defense by the law can be under-
stood as protection by the state. In
our opinion, such a norm needs to
be broadly interpreted, since the
term “defense” in the law should
is understood as the need to protect
all law-protected relationships and
by all the possibilities of realizing
human rights for protection pro-
vided by the law (including self-
defense, etc.).

Futhermore, the article men-
tions the right of a person to defend
against any discrimination or any
incitement to it. Such a statement
today is already quite traditional
for many acts of international law.
Nevertheless, in the context of the
current trends ofa globalized world,
it does not lose its relevance.

Different types of human right
to defense are established by other
norms of Declaration in accor-
dance with the relations: the right
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to defense of the accused person
(Article 11); the right to defense
from interference in family and
private life (Article 12); the right to
defense of the family (Article 16)
etc.

Analyzing mentioned norms, it
should be concluded that they cov-
er a large amount of social and le-
gal relations that need defense, and
it is no doubt that the Declaration
at the time of adoption was consid-
ered as a model for both “the spirit
of the law” and the level of legisla-
tive technique, but some discussion
issues may arise today.

For example, Art. 16 states that
“The family is the natural and fun-
damental center of society and has
the right to defense from the side
of society and the state”. In our
opinion, the emphasizing of two
specific subjects of protection in
an international legal act of such a
general level as the Declaration is
not appropriate, as it may lead to
unequal approaches of the defini-
tion of such subjects and, as a re-
sult -to the striking differences in
using the law.

The Convention for the Protec-
tion of Human Rights and Funda-
mental Freedoms (1950) establish-
es the right of a person to be de-
fended within the limits of the rules
of Article 5 “The right to liberty
and security of person” and Article
6 “The right to a fair trial”. The
abovementioned norms establish
the list of cases when a person may
be deprived of his liberty. It also
mentions the right of the detained
person to verify the lawfulness of
such arrest; the right to secure a
legal sanction in case of illegal ar-
rest; the presumption of innocence
in criminal proceedings; the right
to “the time and opportunity to
prepare for person’s defense”; the
right to self-defense; the right for
legal defender; the right to an in-
terpreter etc. Article 13 of the Con-
vention specifically regulates the
right to an effective way of defense
in national agency, even if the of-

fense was committed by persons
who have done their official duties.
[11]

American Convention on Hu-
man Rights (1969) in its preamble
states that human rights require in-
ternational protection in the form
of a convention consolidating in
that way the human right to defense
in international law. The Conven-
tion establishes a large number of
human rights (the right to life, the
right to health, the right to privacy,
etc.). Particular attention is paid by
the Convention in Articles 8 and 25
to the varieties of realization of a
person’s right to trial defense.

In addition, Art. 31 establishes
the possibility of including to the
system the ways of defense of other
rights (in accordance with the pro-
cedure mentioned in Articles 76-
77). In our opinion, the possibility
of expanding the list and content
of the rights that can be defended
by the Convention is an indicator
of the proper level of legislative
technique and corresponds to the
modern requirements of normative
legal acts.

The mentioned convention dis-
tinguishes between two ways of
defense in the form of such bodies:
the Inter-American Commission on
Human Rights and the Inter-Amer-
ican Court on Human Rights.

A large number of norms of
international legal agreements,
which do not directly contain the
term “defense”, somehow or other
regulate the human right to de-
fense, for example, part 2. Art. 15
Declaration of 1948: “No one shall
be baselessly deprived the citizen-
ship or the right to change his or
her citizenship”. Such a norm indi-
cates the protection of the human
right to citizenship or the right to
change it.

In the context of regulation of
human rights in international law
the question arises: is a person a
subject of international law? The
enumeration of subjects of interna-
tional law is a controvertsial topic

—

for an international legal science
[16, p.168] The question about
human as the subject is one of the
largest debatable issues in modern
science of international law. Until
the middle of the twentieth century
in the law literature dominated the
opinion that the legal personal-
ity of the individual is completely
absorbed by the legal personality
of the state, with which a person
is connected with the relations of
citizenship [14, p.42].

In our opinion, the human right
to defense in international law is
closely connected with the respon-
sibility of the state (as a subject
of international law) to guarantee
and implement such defense: there
is an appropriate connection as a
right (of the person) and obligation
(of the state).

The legal consequences of the
second world (in the form of the
actual and legal recognition by the
international community of the in-
ternational charge of individuals)
[footnote on the Nuremberg], the
adoption of the Universal Declara-
tion of Human Rights was a signifi-
cant step to the recognition of the
international legal personality of
a person. Today there is no single
opinion among scientists on this
issue. According to the position
of the Department of Internation-
al Law of the Yaroslav the Wise
National Law University human
is recognized as the subject of in-
ternational law. Such a position is
based on the theory of “jus natu-
rale” as is known, the person is the
primary.

We agree with such a statement
of the Department and accept it as
a basis for the consideration of the
human right to defense in interna-
tional law.

First, with regard to the subjec-
tive structure of human right to de-
fense in international law, it should
be noted that a person acts either
as an independent subject of inter-
national law or as a component of
other subjects (as a representative
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of a state, an international organi-
zation, etc). It should be noted sep-
arately that the person can use his/
her right to defense as a component
of humanity in general.

N.I. Uzdimaeva agrees with
V.A. Usanova, who defines the
“special subject” of self-defense is
the world community that is united
to solve global problems of the
present: terrorism, ecological cata-
clysms, economic crises, etc. [17,
p.29]. (Barcelona case track).

In our opinion, the emphasizing
the world community as a subject
of human right to defense in a cer-
tain way does not correspond to the
traditional list of subjects of inter-
national public law (state, state-like
education, international organiza-
tions, peoples and nations fighting
for their independence, man) [14,
p.32-42]

From another point of view,
such a definition corresponds to
the current trends of the globalized
world and can be as an appropriate
“model” to be used by the inter-
national community for defending
common global issues.

The mentioned thesis confirms
the idea that the rights of the third
generation can be realized solely
by the common actions of all par-
ticipants in public relations [3]. I.B.
Ivankiv also agrees with the author,
and developing such a scientific po-
sition, emphasizes that it is impos-
sible to really provide such rights
for a person without guaranteeing
their implementation for all: “Vio-
lation of any right of a third gen-
eration in a particular place results
in violation of the rights of persons
on whom this violation was not di-
rectly influenced”[10, p.55]

Separately, attention should be
paid to the specifics of diplomatic
defense. Such a type of defense
is considered as one, which in ac-
cordance with international law
and using diplomatic channels is
provided by the state to its citizens
in order to secure or restore their
rights and interests violated by a

foreign state. [International Law -
Dictionary of Reference].

In our opinion, the realization
of the human right to defense in in-
ternational law can exist in the fol-
lowing types:

- appeal to the relevant com-
petent judicial authority (ECHR,
Inter-American Court, etc.,)

- appeal to an international or-
ganization (OSCE, UN, ICAO,
WTO, International Committee of
the Red Cross, UNESCO, etc.);

- defense of the accused person
during an international trial (Inter-
national Criminal Court);

- defense or self-defense during
international armed conflicts;

- diplomatic or other protection
of the state of its citizens;

Among the mentioned types of
realization of the right to defense
in international law for today, tak-
ing into account the European in-
tegration processes, we consider it
necessary to pay special attention
to the European Court of Human
Rights (ECHR). The very exis-
tence and operation of such an
international judicial institution
is still an indicator of the realiza-
tion of the human right to defense
(as right to the defense of person’s
rights) at the highest international
level. Unfortunately, domestic
Ukrainian statistics on appeals to
the ECHR have been steadily in-
creasing over recent years, updat-
ing it’s own “anti-record”. In 2016,
Ukraine ranked first in terms of the
number of appeals to the ECHR,
having formed 22.8% (18150 ap-
peals) of the total (80,000 applica-
tions) [13]. But we should men-
tion the fact that such statistics are
based on the total number of ap-
plications accepted to the ECHR.
Although there is a point of view
that we need to calculate such sta-
tistics in a proportional way to the
population of the country. In our
opinion, such clarification should
take place, but it is impossible to
deny the existing increase in the
number of applications while si-
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multaneously reducing the popula-
tion of Ukraine.

It should be noted that realiza-
tion of the right to defense in the
form of an appeal to the ECHR is
not possible without the prior using
of such a right within the limits of
national legislation (using all avail-
able levels of the national judicial
system) [CU, art.55]. In our opin-
ion, this norm, on the one hand, is
intended to provide an opportunity
to resolve the conflict at the na-
tional level and reduce the burden
on the ECHR. From another point
of view, taking into account the
specifics of the national judicial
systems (in the form of temporal
length of court proceedings at all
instances), this results, at least, in
delaying (on the part of the state)
the provision to a person the oppor-
tunity to defend the violated right at
the highest international level. It is
well-known that such proceedings
may continue for years (Schokin
vs. Ukraine) [18].

The authors of the Great Ukrai-
nian Legal Encyclopedia mention
the term “interstate legal system”,
which means a holistic, structur-
ally organized, consistent interac-
tion of subjects of international
law, which ensures the achieve-
ment of international law and order
as a prerequisite for the function-
ing of the global world system as
a and regional systems both. Such
cooperation is carried out with the
help of international legal norms
and other legal ways [8, p.288]. In
our opinion, this kind of interaction
should balance the burden between
national judicial systems and the
methods of international human
rights defense.

There is no doubt that the main
purpose of international law is held
as the prevention or cessation of
armed conflict and war. Guessing
that certain proceedings (‘“‘cases”
in international courts format “man
against the state” are indicators of
many common problems in society
the country, we can conclude that
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the timely, fully and fairy resolu-
tion of such conflicts can generally
help to reduce the level of tension
in society and fulfill a preventive
function in relation to probable
problems.

Conclusions. To sum up, the
following should be emphasized:

- the considering of humanity
as a subject of international law
is logically motivated and corre-
sponds to the modern tendencies of
the globalized world;

- the right to defense of human
rights as a component of humanity,
and the protection of the rights of
the third generation are becoming
increasingly urgent and need de-
velopment (both scientific and leg-
islative);

- the human right to defense is
not only directly established in the
norms of international law, but it is
logical results from such norms;

- the person acts as the subject
of the right to defens in interna-
tional law;

- it is impossible to deny the fact
that without the individual’s status
as a citizen of a particular state the
using his/her right to defense in in-
ternational law can be substantially
complicated;

- the ways of international de-
fense existing today (international
judicial institutions) can be rec-
ognized by the states fictitiously,
without proper execution of their
decisions;

- objects of appeals to interna-
tional human rights institutions are
important indicators of existing so-
cial problems in the country;

- timely resolution format of
conflicts by ways of international
cooperation is an indication not
only of the right to protection of a
particular individual, but also re-
duce determinant of social tension
in the country in general.

Our analysis of the regulation
and realization of the right to de-
fense in international public law is
not as far as formulating the rele-
vant conclusions, but rather makes

A

us the task to explore that human
right in international private law
later.
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