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This article deals with a theoretical and practical problem of recognizing judicial precedent as a formal source of international law. 

-

law. The results of judicial legislation are acts-regulations; case-law decisions; and rules of international instruments (Convention on 

-

-

 Over the past 

been discussing a number of the problem 
-

tional justice bodies are a formal source 

a simple formulation of the problem 

-
-

-
trine of judicial precedent as a form of in-
ternational law and to recognize that ju-
dicial law-making by international justice 
bodies is a function closely related to law 
enforcement while having an independent 
value in the regulation of international re-
lations.

The relevance of the research topic is 
-

national relations and international law. 
-
-

constitute the result of these bodies 
law-making.

Among interna-

there is a tendency in international law to 
preserve judicial continuity and forma-
tion of case law elements. The principle 
of the relative strength of the prelimi-

of the court is at the stage of formation. 

to comply with previous decisions of in-

prevent some of the latter from starting 

the practice of taking into account their 
preliminary judicial decisions [1].

The concept of “law-making process” 

-

the state bodies legal norms creation ac-
tivity or such activity result. The proce-
dure for the development and adoption 
of international conventions is a recog-
nized law-making process. In addition to 

-

Anglo-American literature widely 
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-
perts analyzing the work of courts are sure 
that court judgments are awarded due to 
the law-making activity. They admit that 
international courts do not formally apply 
the concept “look at previous judgments” 

-
variably refer to their previous judgments. 

-

decisions” [4].

have no doubt about the statement that 
the judicial precedent in the form it op-
erates in the common law systems does 

Human Rights has in fact become a sys-
tem of norms that shape European human 

-
gal nature of decisions of the European 
Court of Human Rights is determined in 

is facilitated by the vagueness of the cer-

-

ambiguity hinders the characterization 
of the nature of judicial law-making by 
international justice bodies.

The au-
thor of this article analyses the content 
of decisions of the International Court 
of Justice on the maritime delimitation 
issue in order to prove that such deci-
sions can be deemed judicial precedents 
established in the process of the long-
term judicial practice.

 In 
-

ciate the process of judicial law-making 
-

of judicial law-making. Such statements 
can be accepted in part when character-
izing the precedent judicial law-making. 

The need in the judicial bodies law-mak-

arise in the process of justice adminis-
tration (the necessity of interpretation or 

of the judicial law-making connection 

impossible to clearly consider the essence 

of the judicial activity procedure is not 
-

of the UN International Court of Justice 

shall frame rules for carrying out its func-

of procedure.
There are two opposing views on 

the characterization of the decisions of in-
ternational judicial institutions as a source 
of public international law in the legal lit-
erature. The proponents of the “negative” 
view argue that judicial judgments are 

-
istence or absence of certain principles 

-
tional law is also recognized. In the opin-

of the International Court of Justice state 

in the mid-50s of the last century admit-
ted that the modern international law con-
sisted in the decisions of the International 

states. Nor are they binding on the Court. 
But no written order can prevent them 
from authoritatively showing that there is 

prevent the Court from considering them 

A trend has taken shape in the Ukrain-

to which it is recognized that “judges 
of the International Court of Justice some-

-
ment in the case of the British-Norwegian 

-

proof. And it is very important to note that 
the above criteria are included in the rules 
of the Geneva Convention on the Territo-

Ukrainian scientist V.G. Butkevich 
notes that most theorists and practition-
ers of international law determine formal 

-
-

-

-
promise and a certain result of heated dis-
cussions about the sources of international 

-

-
-

-
tent of article 38 of the International Court 
of Justice Statute [6].

Interpretation of the literal content 
-

leads to the statement that court judg-
ments of international instances are only 
additional means for determining the rules 
of law. But it should be taken into account 
that these documents were drawn up after 

-
al Court of Justice have de facto made 

-

-

of the Court on clarifying the content 
of rules and principles of international law 

According to the updated information 
-

-
ternational law. “It may also pay attention 
to defects in law and state the emergence 
of new trends” [11].

In the practice of the Internation-

group of cited judgments that constitute 
a judicial precedent. These decisions re-
late to the delimitation of maritime spac-
es. The analysis of such decisions is relat-
ed to the precedent contained in the case 
on the North Sea the continental shelf 
delimitation adopted in 1969 in disputes 

-

-
ed the Court to determine the principles 
and rules of the international law to be 
used in the delimitation of the adjacent 
continental shelf areas between them. 
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Denmark and the Netherlands referring to 
provisions of article 6 of the 1958 Conven-
tion on the Continental Shelf believed that 

be used as the principle of delimitation. 
Germany insisted that the delimitation 
should be carried out based on the prin-

of the continental shelf belonging to 
Germany in accordance with the length 
of its North Sea coast will be wrongfully 

-
lution of the dispute from the standpoint 

-
sion of the continental shelf.

it determined that the basic principle 
of the shelf delimitation was an agree-
ment between the parties concerned 
and stressed that the use of the method 

the parties. The court recognized that 
-

the sea and under the sea” and it shall be 
delimitated “with the consent of the par-
ties in accordance with the principles 
of justice and taking into account all 
relevant circumstances” [12]. In sub-

that trend by clarifying the content 
of the principles of justice. The conclu-
sions reached predetermined the subse-

mentioned and used in all decisions on 

accordance with established jurispru-

also be delimited in two stages” [13; pa-

uses its own decisions on such problem-
atic issues in order to make a similar de-
cision in the new dispute.

Arbitral awards on the continental 
shelf delimitation between the United 

and between Guinea and Guinea-Bissau 
-

bunal for the Law of the Sea in the case be-

as well as in the case on delimitation 
of land and maritime boundaries between 
Nicaragua and Colombia [14].

-
-

stante has been formed in the internation-

the relevant decisions are gradually ac-

that precedent decisions can be under-
-

are perceived as authoritative statements 
of rules of law and therefore form inter-

-
tue of their citedness and their conclu-

-
lution and development of international 

-
tional law. Precedent decisions form in-
terlinked groups emerging around indi-

us to distinguish two groups of precedent 
-
-

which are considered by the internation-
al judicial community as the most au-

of disputes addressing the relevant simi-
lar issues. The decisions that justify their 
own conclusions by provisions set out in 
the system-forming decisions are called 
consolidating decisions by the scientist. 

the decision of the International Court 
of Justice in the case of the territorial 
dispute between Romania and Ukraine 
regarding the Zmiinyi Island. The Court’s 
conclusions are based on the arguments 
set out in the most authoritative decisions 

The decision on this dispute can be consid-
-

the Court not only analyzed and adopted 

-

the case concerning the delimitation of land 
and maritime boundaries between Nic-
aragua and Colombia are based on ref-
erences to the dispute between Romania 
and Ukraine. A similar approach can be 
seen in the decision of the Internation-

al Tribunal for the Law of the Sea on 
the delimitation of the maritime bounda-
ry in the Bay of Bengal. This gives rea-
son to believe that the decision regarding 

decision.

and references to previous decisions 

we believe that one of the recent proce-
dural decisions in case No. 163 “Immu-

-

to mandatory precedents since the fail-

-

binding legal force will further ensure not 
only respect for the decisions of interna-

-
tate the implementation of decisions on 
the merits [16].

that the long-term practice of the Interna-
tional Court of Justice on certain issues 

-

which should be characterized as judi-
cial precedents established in the process 
of jurisprudence constante.

The international legal system does 
not apply the principle of stare decisis 
and lacks rules and criteria that distin-
guish among the decisions of international 

-

is for judges to decide whether and how to 
rely on previous dispute resolution prac-

Decisions of international courts 
and arbitration tribunals have the same 

-
national legal order from the moment they 

the right to determine whether the given 
decision has a precedent value.

-
portance of judicial legislation of interna-

of law determination” judicial decisions 
-



AUGUST 20186

-
tively improved international law.

Judicial precedents of the UN In-
ternational Court of Justice have led to 
the emergence of international standards 
on the peaceful passage and obligations 
of coastal states.

Thanks to decisions of the UN Inter-

determining the boundaries of the conti-

as the basic provisions of the continental 
shelf concept have been formulated.

Judicial practice had contributed 
to the drafting of the Convention on 
the Territorial Sea and the Contiguous 
Zone of 1958 and UN Convention on 
the Law of the Sea of 1982.

-

-

-

-

-
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