AUGUST 2018

4. HaykoBo-mpaBoBHii BHUCHOBOK
LIOJI0 TMOPSAKY 3aCTOCYBAaHHS OKPEMHX
HOPM TpeJCTaBHUITBA 3a I[UBIIBHUM
komekcom Ykpaimm. MEH. 2007. URL:
http://yurradnik.com.ua/vis_exp/%D0%B
D%D0%B0%D1%83%D0%BA%D0%B
E%D0%B2%D0%BE%D0%BF%D1%8
0%D0%B0%D0%B2%D0%BE%D0%
B2%D0%B8%D0%B9-%D0%B2%D0%
B8%D1%81%D0%BD%D0%BE%D0%
B2%D0%BE%D0%BA-%D1%89%D0%
BE%D0%B4%D0%BE%D0%BF%D0%
BE%D1%80%D1%8F%D0%B4.

5. A. Cum0ippoB 3ampoBaKeHHs
KOPIOPATUBHUX JIOTOBOPIB — sIKi 3MiHH
nuist 6izHecy? URL: http://yur-gazeta.com/
publications/practice/korporativne-pravo-
ma/zaprovadzhennya-korporativnih-
dogovoriv--yaki-zmini-dlya-biznesu.
html.

6. Ironin B., llImatoB A. Immopro-
3aMill[eHHs] KOPIOPAaTHBHUX JIOTOBOPIB.
2018. Ne 10. URL: http://uz.ligazakon.ua/
ua/magazine_article/EA011353.

7. Becenin P.O. besBinknmuHa 10Bi-
peHiCTh B IUBUILHOMY TIpaBi: aBTOpede-
pat. Mocksa, 2014. C. 1-28.

NHOOPMAILMA Ob ABTOPE
YaiikoBckass AnHacracusi Biaan-
MHPOBHA — acCHHMpaHT OTAeNa MpodieM
IPaXJAHCKOTO, TPYAOBOTO U MPENPHHNU-
MarenbcKoro npasa MucTuTyTa rocynap-
ctBa 1 pasa uM. B.M. Koperxoro Hanu-

OHAJIBHOW aKaJeMHUN HayK YKpauHEI

INFORMATION ABOUT THE AUTHOR

Chaykovskaya Anastasiya Vladi-
mirovha —  Postgraduate  Student
at the Department of Problems of Civil,
Labor and Entrepreneurial Law of the In-
stitute of State and Law of. V. Koretsky
of the National Academy of Sciences
of Ukraine

anastasia-chaykovska@ukr.net.

LEGEA SI VIATA

UDC 349.412.3

GENESIS OF LEGISLATIVE PROVISION
OF THE RIGHT TO SHARE PARTIAL LAND
OWNED PROPERTY IN UKRAINE

Alena CHIRIK,
Postgraduate at the Department of Land and Agrarian Law
of Yaroslav Mudriy National Law University

SUMMARY
Comprehensive study of a particular legal phenomenon is possible only on the basis
of'its historical preconditions and the pre-normative legal regulation of the relevant social
relations. Analyzing the legislative provision of the right to joint ownership of land in
Ukraine appears to be necessary in the historical aspect, the relevant legal requirements
regulating this right, which has a rich history.
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I'EHE3UC 3AKOHOJATEJIbCTBA
PO IMPABO OBIIEM JTOJEBOW COBCTBEHHOCTH
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AHHOTALUA
Bceecroponnee mcciaenoBanne KOHKPETHOTO MPABOBOTO SIBICHUS BO3MOXKHO JIHIID
Ha OCHOBE €r0 MCTOPUYECKUX MPEANOCHUIOK U MPEAbIIYIIEro HOPMAaTUBHO-IIPAaBOBOIO
PETyIIMpOBaHUs] COOTBETCTBYIOIINX OOMIECTBEHHBIX OTHOLICHUH. AHAIN3UPYS 3aKOHO-
JarespHOe oOecredeHne npasa o01ei COOCTBEHHOCTH Ha 3eMITIO B YKpauHE, IPEICTaB-
JFOETCS HEOOXOIMMBIMH B HCTOPUYECKOM ACIEKTe COOTBETCTBYIOLIHE MPABOBbIC IPeJ-

MIUCAaHUsI, KOTOPBIE perITaMEHTHPOBAIN TO NPAaBO, UMeIoIIee O0raTyo HCTOPHIO.
KarueBble cii0Ba: reHe3uc, 3eMeNbHbIN yYacTOK, MPpaBo 00IIell cCOOCTBEHHOCTH,

3aKOHOAATEJIbCTBO.

Comprehensive study of a particular
legal phenomenon is possible only on
the basis of its historical preconditions
and the pre-normative legal regulation
of the relevant social relations. Analyz-
ing the legislative provision of the right
to joint ownership of land in Ukraine ap-
pears to be necessary in the historical as-
pect, the relevant legal requirements reg-
ulating this right, which has a rich history.

Key words: genesis, land, joint prop-
erty law, legislation.

As you know, in the twentieth centu-
ry. the development of relations of prop-
erty rights in the territory of present-day
Ukraine was characterized by the refusal
or restriction of private property, which is
a form of joint ownership. In the Ukraine
of the Soviet period, as in other republics
of the former USSR, the basic legal form,
first of all, of the individual appropriation
of material and other benefits was the in-

stitution of not private but personal prop-
erty of citizens.

After the October Revolution
of 1917 under Soviet rule and with
the spread of the regime of socialist own-
ership of the tools and means of produc-
tion, the violent destruction of relations
of capitalist private property, includ-
ing land, took place. Personal property
of citizens provided for an individual
form of assignment of the results of their
work only in order to meet their person-
al needs. Relations of property, including
personal, were settled in the Soviet period
by civil law. At that time, in all the Union
republics, the legislation allowed to have
in private only household items, person-
al consumption, comfort and auxiliary
household, housing and labor savings.
Thus, the Civil Code of the Ukrainian
SSR in 1922 severely restricted the scope
of property rights . In particular, the land
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was proclaimed the property of the state
and could not, like the rights to it, be
the subject of civilian traffic. Ownership
and use of land plots were allowed sole-
ly for the right use. The legal regime
of joint ownership of the property was
determined by Articles 61-65 of the Civil
Code of 1922. The land was not consid-
ered to be property, however, the relations
of joint partial ownership of the property
had not yet found their legislative con-
solidation in the Civil Code of the USSR
in 1922 in the Civil Code of the USSR
in 1963 , in comparison with the Civil
Code of the USSR in 1922, the relations
of joint ownership of property objects
were settled. For the first time in Arti-
cles 112-119 of the Central Committee
of the Ukrainian SSR in 1963, the legal
regulation of relations of common parti-
san property has been consolidated.
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The state ownership of land, which
arose as a result of nationalization, formed
the basis of land relations in the USSR,
which, on the basis of voluntary associa-
tion and equality with other union repub-
lics, included the Ukrainian Soviet So-
cialist Republic. The land, which was in
the private ownership of human exploita-
tion, was used by the Soviet Union to de-
velop the productive forces of the country
in the interests of the entire nation.

State ownership of land played a de-
cisive role in ensuring the victory of so-
cialism in the USSR. It created the pos-
sibility of the most desirable location
of all branches of the national economy
and became one of the most important
conditions for the transition to social-
ist forms of land use. With the creation
in the course of socialist construction
of the conditions for the mass collec-
tivization of disassociated individual
farms the peasantry was on the path to
socialism. As a result of transformation
into a cooperative plan and the victory
of the collective-farm system, the peasant
question got its true solution.

Exclusive state ownership of land was
the basis of the land system in the state.
Legal regulation of relations of state
ownership of land was carried out pri-
marily at the Union level. Thus, the Fun-
damentals of Land Legislation (1968) as
a union normative act regulated the right
of exclusive state ownership of land,
fixed the concept of a single land fund
and the classification of land by catego-
ries, established the basic rules for land
use, defined the rights and responsibilities
of land users (Article 7-9 Fundamentals
of Land Legislation 1968).

The provisions of the Union Foun-
dations were detailed and specified in
the Republican Land Codes. So the Land
Code of the Ukrainian SSR (1970) was
to be devoted to the detailed regulation
of land relations. It formed the basis of do-
mestic land legislation and met the needs
for regulation of public relations in
the field of use and protection of land in
Soviet times.

Unfortunately, neither the Funda-
mentals of Land Law, nor the Land Code
of the Ukrainian SSR, in terms of exclu-
sive state ownership of land, had been
said about private ownership of land.
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The land, being in accordance with
the Soviet land legislation, the object
of the right of state property and the most
important wealth of Soviet society, acted
as the main means of production in agri-
culture and forestry, the spatial basis for
the placement and development of all
branches of the national economy. Sci-
entifically grounded, rational use of all
lands, their protection and all-important
increase in soil fertility was determined
by the nationwide task.

On February 28, 1990, the Supreme
Rada of the USSR adopted the Funda-
mentals of the Legislation of the Union
of PCPs and the Union Republics on
Land. It was determined that «the land
is the property of peoples living in this
territory.» Citizens received the right to
purchase land for life or rent. The regime
of granting land to natural and legal per-
sons was regulated in detail. Land tenure
relied on local councils.

The foundations created conditions
for rational use and protection of land,
reproduction of soil fertility, preservation
and improvement of the natural environ-
ment. There was no mention of private
property and its variants in the Funda-
mentals of Land Law. But in March 1990,
the Law «On Property in the USSR»
was adopted, which listed its three main
forms: «property of citizensy», collective
and state. In addition, the existence in
the USSR of the ownership of foreign
states, international organizations, foreign
legal entities and citizens was allowed.
Ownership could be shared or shared
and mixed. This law gave rise to the ap-
pearance of varieties of land ownership.

Important  for  the  legaliza-
tion and legislative consolidation
of the right to private ownership of land
were the principled provisions ofthe Land
Code of the Ukrainian Soviet Socialist
Republic of December 18, 1990. This
is, in particular, about the lifetime in-
herited possession of land by Ukrain-
ian citizens. In the lifetime inherited
possession of land in accordance with
Art. 6 of the Land Code of the Ukraini-
an Soviet Socialist Republic of Decem-
ber 18, 1990. was provided to citizens
of'the UkrSSR for: the conduct of a peas-
ant (farmer's) economy; conducting
a personal auxiliary farm; construction
and service of a residential building
and utility buildings (private plot); gar-
dening, dacha and garage construction.
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Analysis of Art. 39 of the Land Code
of the Ukrainian SSR (1990), which en-
shrined the rights of landowners, indicates
that they actually concerned private own-
ers with land. The procedure for the inher-
itance of the right to own a land plot was
determined by the Land Code of the USSR
and other laws of the Ukrainian SSR. As
is known, for example, when a legacy was
acquired on a land plot, two or more per-
sons had a joint partial ownership.

Private ownership of land has been le-
galized and has been legally consolidated
in the Law of Ukraine «On Land Own-
ership Formation» of January 30, 1992.
(Information from the Verkhovna Rada
of Ukraine, - 1992. - 18. - P. 225). This
law was introduced in Ukraine along with
the state — a collective and private owner-
ship of land. It was established that land
ownership in Ukraine has the following
forms: state, collective, private. All forms
of ownership were declared equal by law.

The provisions on the private owner-
ship of land for citizens have evolved in
the Land Code of Ukraine of March 13,
1992. So, according to Art. 6 of the Land
Code of Ukraine (1992) citizens of Ukraine
received the right to receive land plot
ownership for: management of a peasant
(farmer's) farm; conducting a personal
auxiliary farm; construction and service
of a residential building and utility build-
ings (private plot); gardening; cottage
and garage construction.

Citizens acquire ownership of land
in case of: their inheritance; obtaining
a share of land in the common property
of the spouses; purchase and sale, dona-
tion and exchange. Decree of the Cabinet
of Ministers of Ukraine dated Decem-
ber 26, 1992. «On privatization of land
plots» established that rural, settlement,
and city councils of people's deputies en-
sure that during the year 1993 the citizens
of Ukraine transferred to private owner-
ship the land plots granted to them for
maintenance of a private auxiliary farm,
construction and maintenance residential
building and household buildings (private
plot); gardening, cottage and garage con-
struction, within the limits of standards,
established by the Land Code of Ukraine.
It is prohibited to transfer private own-
ership of land plots in the territories
of the areas of alienation and uncondi-
tional (mandatory) resettlement that have
undergone radioactive contamination as
a result of the Chernobyl disaster. The de-

cree provided the citizens of Ukraine with
the right to sell or otherwise alienate land
plots transferred to them for the purposes
specified in Article 1 of this Decree, with-
out changing their intended purpose.

Legislative consolidation of private
ownership of land has created the basis
for acquiring land plots into private own-
ership by individuals (citizens of Ukraine,
foreigners and stateless persons) and legal
entities of private law. The named enti-
ties may act in accordance with the law
and the subjects of the right of joint own-
ership of land.

Participation of citizens and legal
entities in the right of joint ownership
of a land plot depended on their land legal
personality.

Conducting land and agrarian re-
form in the conditions of the existence
of private ownership of land resulted in
the functioning of joint partial and joint
joint ownership.

The emergence of the right of joint
ownership of land on land was related to
the voluntary association by the owners
of the land owned by them, the acquisition
of the land plot by two or more persons
under civil law agreements, the acquisi-
tion of the inheritance on the land by two
or more persons, as well court decision
The circle of joint ownership of land in-
cluded spouses and co-owners of a resi-
dential building.

Unlike the Land Codes of 1990
and 1992, the current Land Code 0f2001 di-
rectly distinguishes between the existence
of a common property and its varieties as
joint and joint ownership, which take their
origins from civil law. The relevant legal
requirements regarding the regime of joint
property rights are concentrated in chapter
14 «Ownership of land», which establish-
es Section III «Right to land» of the Land
Code of Ukraine.

In particular, Art. 86 of the Land Code
of Ukraine contains general provisions
relating to joint ownership of a land plot,
but defines the subject matter of this prop-
erty. Separately in Art. 87 lists the grounds
for the right of joint ownership of a land
plot, the list of which is exhaustive. De-
tailed rules of possession, use and dispos-
al of land plot, which is in joint partial
ownership (Article 88 of the Land Code
of Ukraine).

Special attention was paid by
the legislator to the regulation of rela-
tions of joint ownership of the land. Yes,
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Art. 89 of the Land Code of Ukraine out-
lines the circle of persons whose joint
property may be landed, such as: spous-
es; members of the farm, unless otherwise
provided by an agreement between them;
co-owners of a dwelling house; co-owners
of an apartment building. It emphasizes
that the ownership, use and disposal of land
parcels of jointly-owned property are car-
ried out in accordance with the contract or
the law (Part 3 of Article 89 of the Land
Code of Ukraine). The above article es-
tablishes the right of co-owners of a land
plot that is in common joint property, on
its division or on the allocation of a sep-
arate share from it, except in cases es-
tablished by law. At the same time in
Part 5 of Art. 89 of the Land Code
of Ukraine states that the division of a land
plot that is in common joint ownership
with the allocation of the share of co-own-
er may be made subject to preliminary
determination of the size of land shares
that are equal, unless otherwise provided
by law or not established by the court.
These and other provisions of the Land
Code, which relate to the rights of joint
ownership of the land, give a clear idea
of the joint ownership of the land plot
and allow it to distinguish certain features.

Today the actual existence of common
property visible in the legislation in force
on Ukrainian territory since ancient times.
In the development of social relations
and the impact of the rights of other states,
comprised of Ukrainian land, there was
establishment of the institute common
property, which permanently entrenched
in the current Civil Code of Ukraine to-
day, and is reflected in the Land Code
of Ukraine. In addition to the Land Code
of Ukraine that regulates joint ownership,
these relationships are more fully dis-
close the civil law. Land plots and their
rights are included in civil circulation.
The land is recognized by the Civil Code
of Ukraine as an object of real estate. Civ-
il rights concerning the right to property
are extended to the regulation of land re-
lations. Thus, the general provisions on
the ownership of regulated third book
of the twenty-third chapter of the Civ-
il Code of Ukraine, Article 316 defines
ownership as the right person for a thing
(property), which it has under the law on
his own will, regardless of the will of oth-
ers. The content of the property right con-
sists in the following powers: to own, use,
dispose of their property.
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OBECHHEYEHME CJEJICTBEHHBIM
CVIBEW ITPAB IOJO3PEBAEMOTO
ITPU PACCMOTPEHUHU XOJATANUCTBA
Ob U3EPAHUU MEPHI IPECEYEHUS
B KOHTEKCTE TIPAKTUKHA
EBPOIIEMCKOTO CYIA
IO TPABAM YEJIOBEKA

Hpuna HIATIOBAJIOBA,
cyabs [TaBnorpazckoro roppailoHHOro cyaa JJHenponeTpoBckoii obnacTy,
acIUpaHT Kadeaphl yroJOBHOTO Mporecca (pakynbTreTa MOArOTOBKU CHEHAINCTOB
JUISL OPTaHOB J0CY/I€OHOTO pacciel0BaHus
JIHenpoIeTpOoBCKOTO rOCYJapCTBEHHOTO YHUBEPCUTETA BHYTPEHHUX JET

AHHOTALIUA

OCHOBBI  JICHCTBYIOLIEr0 YrOJOBHOIO MPOLECCYaJbHOTO 3aKOHOIATEIbCTBA
OTIPeACISIOT 00s13aHHOCTH, OOIIKe MpaBUiia PACCMOTPEHUsT XoaaraiictBa 00 n3bpa-
HUHM MEpBbl IIPEeceUeHus, a Talkke TpeOOBaHMA K 00sA3aTeIbHOMY Pa3bsICHEHHIO I10-
JI03peBaEMOMY IIPH PACCMOTPEHHH XOJATaliCTBa O MPHUMEHEHUH MEphl MPECEUCHHS
ero mpaB (4. 2 ct. 193 VIIK Vkpaunsr). PaccMoTpeHue xoaaraiictea 0 MpUMEHEHUU
MEphI MPECEUEHUsI SBISIETCS OJHOW W3 OCHOBHBIX (PYHKIIMOHAJBHBIX 00s3aHHOCTEH
ciencTBeHHOTO cynbu. ObecrieueHre NpaB MOJ03PEBACMOTO CIICACTBEHHBIM CYIIbEi
IIPU PACCMOTPEHUH XOJATaiiCTBAa O NMPUMEHEHHUH MEphl MPECEYCHUsI B OTHOLICHUH
€ro MpoleccyaabHbIX MPaB SBISCTCS OAHOW M3 0a30BBIX TapaHTHH CHPABEIIMBOTO
cynebHoro pasduparenbcTBa. B gaHHOW cTaThbe aBTOpP HMPUBOAMUT aHAIM3 HMPAKTHKH
EBpomneiickoro cyza o npaBaM 4ejoBeKa, KOTopas HauboJee MoJHO PACKPIBAET CO-
Jiep)KaHUE U CYLIIHOCTh OCHOBHBIX IIPaB M0J03PEBAEMOr0 IIPH PACCMOTPEHUHU XOJIa-
TalCTBa O MIPUMEHEHUH MEPbI IPECCUCHHUS.

KiroueBble cj10Ba: Ci€ACTBEHHBIN Cy/bs, IPaBa 110J03pPEBAEMOT0, CyI1eOHbIH KOH-
TpPOJIb, MPELEACHTHAS TIPAKTHKA, pelieHns] EBPOEeNcKoro cy/a mo mpaBaM 4eoBeKa.
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SUMMARY

The principles of the current criminal procedural law determine the responsibilities of
the general rules for considering such a request, as well as the requirements for mandatory
explanation to the suspect when considering a request for the use of a preventive measure
of his rights (Part 2 of Article 193 of the CPC of Ukraine). Consideration of a petition
for the use of a preventive measure is one of the main functional assignments of an
investigating judge. A person's knowledge of a petition for the application of a preventive
measure in relation to his procedural rights is one of the basic guarantees of ensuring a fair
trial. The purpose of this article is to analyze the practice of the European Court of Human
Rights, which, in the opinion of the author, fully reveals the content and essence of the
fundamental rights of the suspect when considering a request for a preventive measure.

Key words: investigating judge, suspect's rights, judicial control, case law, decision
of the European Court of Human Rights.



