LEGEA SI VIATA

UDC 35.072.1

OCTOMBRIE 2019 ||

THE THEORETICAL AND LEGAL BASIS FOR THE DISTRIBUTION
OF POWERS BETWEEN DISTRICT ADMINISTRATIONS, DISTRICT
COUNCILS AND UNITED TERRITORIAL COMMUNITIES IN UKRAINE

Anna PAVLOVSKAYA,

Postgraduate Student at the Department of Public Administration and Innovation Management of the Education and Research
Institute of Continuing Education of the National University of Life and Environmental Sciences of Ukraine

SUMMARY

The article considers the distribution of powers between district state administrations, district councils and united territorial
communities in the context of decentralization in Ukraine. It is noted that the current relationship between the above-mentioned bodies

is unworkable and sometimes contradictory.

Problems have been identified with regard to the distribution of powers between district State administrations, district councils and
united territorial communities in Ukraine, in particular in the educational, medical and social spheres.

Author’s proposals aimed at optimizing the process of distribution of powers among district state administrations, district councils
and united territorial communities in Ukraine have been submitted.
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TEOPETUKO-IIPABOBBIE OCHOBBI PACIIPEIEJIEHUSI TOJTHOMOYMIA
MEXJIY PAHOHHBIMUA AIMUHUCTPAITAAMUA, PAHOHHBIMU COBETAMM
U OBBbEJIUHEHHBIMHA TEPPUTOPUAJIBHBIMHA OBIIUHAMMU B YKPAUHE

Anna ITABJIOBCKAA,

aCTIMPaHT Ka(eaphl MyOIIMIHOTO yIPABICHUS 1 MEHEKMEHTA HHHOBAI[HOHHON AESTEIbHOCTH
YueOHO-HayYHOr0 HHCTUTYTA TOCIEMIIOMHOTO 00pa30BaHuUs
HanmonansHoro yHuBepcurera 6MOpecypcoB U MPUPOIOTIONb30BAaHNS YKPAHHBI

AHHOTAIUA

B crarbe paccMOTPEHO paclpeieseHe MOJTHOMOUHI MeXy PAaiOHHBIMH rOCYJapCTBEHHBIMU aJMUHUCTPALUSIMH, PailOHHBIMH
COBETaMH M 00BCIMHEHHBIMU TEPPUTOPUAIBHBIMHU OOIIIITHAMY B YCIIOBUSIX NMPOBEACHMS JICLICHTPANIU3AINH B YKpaHHe.

OTMeUeHO, 4TO COBPEMEHHBIE B3aMMOOTHOIICHHS BBIIICYKa3aHHBIX OPIaHOB XapaKTEePH3YIOTCs HECIaKEHHOCTIO M HHOT/IA HOCST
HPOTUBOPEUHUBEIN XapakTep. YCTaHOBIICHBI IPOOIEMbI PacIpeeNIeH s TOTHOMOYHI MeX1y pallOHHBIMH rOCYIapCTBEHHBIMU aqMH-
HHUCTpALUSIMHU, PAailOHHBIMH COBETAMH U 00bETMHEHHBIMU TEPPUTOPHATBEHBIMU OOIIMHAMH B YKpauHe, B 4aCTHOCTH, B 00pa30BaTelib-
HOU, MEIMIIMHCKOH chepax u cdhepe coluraibHOro 00ecnedeHus.

IIpenocraBieHbl aBTOPCKHE IMPEUIOKEHMS, HAIpaBICHHbIE HAa ONTHMH3ALMUIO IPOLEcca pacipeeeHus] TOTHOMOYHI MexXITy
pallOHHBIMHU TOCYIAPCTBEHHBIMH aJIMHHHCTPALUSIMHU, PailOHHBIMH COBETAMH M OOBCANHEHHBIMU TEPPUTOPHAIIBHBIMU OOIIMHAMU B

VYkpause.

KiroueBble ciioBa: oObelMHEHHBIC TEPPUTOPHUANIBHBIE OOLIMHBI, PAiOHHBIE TOCYIApCTBEHHbIC AJMHHHCTpPALUH, PaiiOHHbBIE
COBETBI, TOJTHOMOYHS, CLICHTPAIU3A1IHs, B3aUMOOTHOIICHHUS, (PHHAHCHPOBAHUE.

Introduction. The reform of local
self-government and territorial organiza-
tion of power on the basis of decentrali-
zation, the conceptual basis of which was
approved in 2014 [9], has proved to be one
of the most effective since the declared
strategic reforms in Ukraine. Reform
of decentralization is directed to creation
of a modern system of local government in
Ukraine on the basis of the European val-
ues of development of local democracy,
investment of territorial communities with
powers and resources which will provide
local economic development, providing
high-quality and available public servic-
es to the population. It is the role of local
self-government in ensuring the interests

of citizens in all spheres of life in the rele-
vant territory that should become key.

A key prerequisite for the stable
development of society and the effective
functioning of the state is the balancing
of national interests with the interests
of'the population of the regions and territo-
rial communities. It, in turn, is impossible
without decentralization and deconcentra-
tion of functions and powers and the imple-
mentation of the principles of real local
self-government [5, p. 151].

The creation of a new system
of relations between the various branch-
es of government and a new balance
of checks and balances raises the ques-
tion of the effective distribution of pow-

er between central and local authori-
ties. At first glance, the redistribution
of powers in a country in a state of war
and in need of strong central govern-
ance and the integration of all the efforts
of the nation and the resources of the coun-
try can be perceived as a countervailing
step. However, the reform of decentrali-
zation of power in itself does not provoke
the development of centrifugal trends in
the country, but does not lead to tension
between the centre and the regions.
Relevance of research. An important
issue that needs to be addressed immedi-
ately is the issue of the optimal distribu-
tion of powers between local self-govern-
ment bodies and local public authorities in
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general and, in particular, the distribution
of functions and powers between local
councils of the united territorial commu-
nities (hereinafter referred to as UTC)
and district administrations and district
councils of the districts in whose territory
UTC are established.

Previously  unsettled  problem
constituent. Problems of distribution
of powers of local bodies of state power
and bodies of local self-government were
studied by such famous ukrainian scien-
tists: V. Averyanov, O. Batanov, K. Vash-
chenko, I. Volosnickenko, I. Grishchenko,
1. Gritsak, I. Meldar, V. Campo, A. Koval.

However, among the unresolved
parts of the general problem remains
the lack of unity of approaches to solving
the problem of the distribution of powers
of district State administrations, district
councils and UTC at the present stage
of decentralization in Ukraine.

Main purpose of the article is a com-
prehensive analysis of scientific works
and legislative acts on the distribution
of powers between district state admin-
istrations, district councils and united
territorial communities in the context
of decentralization in Ukraine, the identi-
fication of problematic issues and the sub-
mission of proposals to solve them.

According to the purpose of the arti-
cle, the following objectives are defined:

1) analysis of the scientific doctrine
regarding the distribution of powers
among district state administrations, dis-
trict councils and unified territorial com-
munities;

2) defining the range of problems in
the distribution of powers between district
state administrations, district councils
and joint territorial communities;

3) to provide proposals on the optimal
distribution of powers between district
state administrations, district councils
and unified territorial communities.

Main material. During the inde-
pendence of Ukraine, the distribution
of powers between local executive bod-
ies and local self-government bodies was
carried out without sufficient consisten-
cy and the necessary integration of leg-
islative acts adopted at different times
and on different issues of organization
of local self-government and executive
power on the ground. Scientists believe
that one of the highest priorities of our
time continues to be the legislative set-
tlement of problems related to the reform

of the system of local executive author-
ities and local self-government bodies
of the country with the simultaneous divi-
sion of their powers [1, p. 111].

To date, the situation has hardly
changed. The process of establishing
the UTC, which takes place in the absence
of an official position on the model
of reform of all levels of the adminis-
trative and territorial structure, leads to
an increase in contradictions between
the authorities of the newly UTC and local
state authorities.

Thus, according to local self-govern-
ment experts, in particular I. Grishchenko,
“the process of creating united territorial
communities in Ukraine has been going
on for years, but a mechanism for form-
ing capable communities has not yet been
formed. The vast majority of new com-
munities do not have sufficient capacity to
exercise their powers, so there is growing
dissatisfaction with the population with
the standard of living and the quality
of service provided” [11, p. 98].

According to the Ministry of region-
al development, construction and hous-
ing and communal services of Ukraine,
our state already has 5 UTC, the territory
of which fully coincides with the territo-
ry of the corresponding administrative
districts: Naroditska (Zhitomir region),
Starosinyavska, Leticivska (Khmelnitsk
region), Snovsky (Chernihiv region)
and Apostol (Dnipropetrovsk region)
[10]. There are also a number of areas
whose territory is completely or almost
entirely covered by several established
UTCs. In these areas, the District Coun-
cil and the District Public Administration
(hereinafter referred to as the DPA) con-
tinue to operate and maintain their appa-
ratus, although most of the powers from
them under the legislation must be trans-
ferred to the UTC.

Therefore, there are now acute
problems in the distribution of powers
and the effectiveness of the organiza-
tion of power in these territories, which
require rationalization. It is necessary
to clearly define the powers that remain
with the DPA and the District Council,
to review the number and accordingly
the costs of maintaining their apparatus.

The detailed study of the Snovsky
UTC [7], the territory of which fully coin-
cides with the territory of Snovsky district
of Chernihiv region, showed: the district
council consisting of 26 deputies also
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acts and makes a decision on the dis-
trict budget, land, social issues, which
are still under the control of the district.
The district administration transferred
most of the powers to the UTC Council,
the functions that remained in the DPA —
the department of labour and social pro-
tection of the population, as well as
the assessment of land outside settlements.
At the same time, the number of DPA did
not decrease (80 people in 2015, 78 peo-
ple — in 2017). Planned in 2017 the vol-
ume of expenditures from the state budget
for the maintenance of the apparatus
and structural subdivisions of the district
state administration is almost 7.8 million
of hryvnias.

In 2018-2019, scientists conducted
a survey of representatives of the UTC
and local state authorities, which found
that the lack of regulation of the trans-
fer of powers and property from dis-
trict authorities to the UTC bodies was
a fairly common problem. In this context,
respondents interviewed mentioned prob-
lems with the distribution of educational
and medical subvention between the area
and the UTC, in particular uncertainty
over who should fund secondary health
facilities. Representatives of the DPA
drew attention to the absence of a legally
established procedure for returning part
of the medical subvention to the district
budget for the maintenance of secondary
medical care institutions. Some respond-
ents spoke about refusal of representatives
of UTC to return such a subvention. It is
worth noting that through these legisla-
tive gaps the representatives of the DPA
organized the transfer of powers and prop-
erty to the UTC in a contractual manner.

Problems in the relationship
of the UTC from the DPA also arise in
the social sphere. For example, the financ-
ing of social security at the local level
remains a regulatory issue. As practice has
shown, the DPA usually “drops” this issue
to the decision of united territorial com-
munities, noting that these are the direct
interests of society. The issue of data col-
lection and reporting to other authorities
also remains uncertain. Thus, in terms
of reporting to the regional administra-
tion, previously certain data were trans-
mitted through the DPA. Now UTC inde-
pendently transmit data to the regional
state administration, because DPA refuse
to perform this function. In addition, very
often local administrations do not include



issues where there are common interests
that the UTC cannot solve (especially in
terms of infrastructure, road repair). This
demonstrates the DPA reluctance to coop-
erate with local UTC councils.

In the scientific field there is a posi-
tion that the modern state of interaction
between the DPA and the UTC gradual-
ly leads to the fact that the district link
of the administration in its current form
becomes unnecessary [2]. This applies
both to district councils and to a large
extent to district state administrations.
Therefore, in areas where all or most
communities have united, the meaning
of the existence of the district coun-
cil as such disappears, and the powers
of the DPA are significantly narrowed.
At the same time, with the reform
of the subregional level of the territorial
structure actually slowed down, the unit-
ed communities need to develop rela-
tionships with the district authorities. In
general, the culture of interaction both
with the district authorities and with
the executive authorities of the regional
level needs to be improved. The UTC
need to develop their ability to engage in
dialogue with the executive authorities,
to engage in constructive negotiations
[2]. In this regard, it is worth noting that
practitioners have the opposite opinion,
noting that district state administrations
not only have the right to exist, but also
have to monitor the exercise of powers
by local self-government bodies. Other-
wise, the representatives of the UTC feel
their impunity [2].

In general, most practitioners and aca-
demics note that it is appropriate for differ-
ent branches of government to coordinate
their steps within the framework of decen-
tralization. In particular, some experts
warned that the reduction of state support
and the imposition of additional costs
on the UTC is in conflict with the tasks
of reform, and therefore recommend-
ed the Cabinet of Ministers of Ukraine
to reconsider its position on this issue.
Some practitioners suggested the need to
develop a clear plan of action and timeta-
ble for the completion of the main stages
of the reform. Moreover, among the repre-
sentatives of the DPA interviewed, it was
repeatedly suggested that the voluntary
unification process should be completed
at some stage and made mandatory. This
view was supported by individual chap-
ters of the UTC [8].

In addition to the above-mentioned
problems of distribution of powers among
district state administrations, district
councils and UTC, scientists also high-
light such:

1) a high level of centralization
of the powers of the executive authori-
ties and the resource base for their imple-
mentation; dependence of the model
and the state of separation of powers on
the political situation and sentiment in
the country; administrative pressure on
local self-government bodies and their
officials by local executive authorities
and their officials;

2) gaps and conflicts in the regu-
latory regulation of the procedure for
the consolidation and separation of pow-
ers between individual executive bod-
ies and local self-government bodies,
The relative inconsistency between con-
stitutional and legislative norms and pro-
visions of legal acts adopted at different
times, and the existence of a considerable
volume of regulatory acts by laws, which
provide grounds for legal interference
of executive authorities in the sphere
of competence of local self-government
bodies; lack of clear distribution of pow-
ers and responsibilities between execu-
tive authorities and local self-government
bodies of different levels; lack of harmo-
nization of the domestic legislative frame-
work according to European standards
and principles of the European Charter
of Local Self-Government etc.;

3) imperfections and contradictions
of the institution of delegated powers in
Ukraine, as well as its inconsistency with
European practice (Institution of contrac-
tual authority). No established procedure
for delegation of authority and no possi-
bility of non-exercise of delegated author-
ity (for example, in the case of resource
insolvency) duplication of powers of local
executive and local self-government bod-
ies, existence of related areas of compe-
tence; lack of development of effective
methods of separation of powers, except
for legislative (in particular, contractu-
al etc.); inadequacy of the criteria for
the classification of territorial commu-
nities in terms of granting them some
scope of powers; double status of local
state administrations — at the same time,
the executive authorities and the executive
bodies of local councils; shortcomings
in the system of control over the activi-
ties of executive bodies, especially local
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self-government  bodies; complicated
the system and structure of management
institutions and the resulting exces-
sive increase in budgetary expenditures
and the like;

4) problems of material and finan-
cial nature: limited material and financial
base of local self-government, low level
of financial independence and, accord-
ingly, high degree of dependence of local
self-government bodies on executive
authorities and others [3, p. 74].

In order to solve conflict problems,
we support the proposal of scientists in
the laws of Ukraine “On local self-gov-
ernment in Ukraine” and “On local state
administrations” to provide for provi-
sions, all legislative conflicts of compe-
tences between local self-government
and local state administrations should be
interpreted in favor of local self-govern-
ment [4, p. 15].

A pressing issue, in our opinion,
is the need to adopt a basic law “On
the administrative-territorial —arrange-
ment of Ukraine”, which would specify
the foundations of State policy in this
area, the design of a new administra-
tive-territorial arrangement, as well as
indicate the same criteria for administra-
tive-territorial units of all levels. This con-
tradiction means uncertainty of the pow-
ers of local self-government bodies in
Ukraine, and in practice leads to a clash
of interests of state authorities and local
self-government bodies [6].

Also, the provision requires fur-
ther scientific justification, the position
of scientists on the adoption of a new
version of the Law of Ukraine “On local
self-government in Ukraine”. We con-
sider this opinion to be fair because this
current version of the law does not solve
the above-described problems. It is advis-
able to improve the functioning of full
local self-government at various levels
of government and to define a clear pro-
cedure for the redistribution of powers in
the system of local self-government bod-
ies and between local self-government
bodies and state executive bodies.

It is necessary to regulate by law
the question of the exercise by district
councils of the powers defined by law in
the districts, the territory of which is ful-
ly or partially covered by the established
joint territorial communities, to settle
the issue of optimization of the structure
and number of employees of district state
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administrations in the districts, the terri-
tory of which is fully or partially covered
by the established integrated territorial
communities and to consider improving
the mechanism of state financial support
for voluntary integration of territorial
communities and ensuring stable sources
of such support.

Conclusions. On the basis of the anal-
ysis of legislative acts and scientific sourc-
es, the article summarizes the key prob-
lems of the distribution of powers among
local self-government bodies, district
councils and district state administrations.
Among the largest changes in the powers
of local self-government bodies, district
councils and district state administrations
caused by the reform of decentralization
are the provision of services in the field
of secondary education and health care,
the provision of administrative and social
services. Further grounds for scientific
research should be the legislative non-reg-
ulation of these spheres of authority,
as well as the necessary procedures for
the performance of these powers (budg-
etary and financial planning, contractual
relations with counterparties, tender pro-
cedures, management of communal assets,
management of human resources etc.).
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