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SUMMARY

The article analyzes the functional part of the legal system of society, which is viewed as a complex of relations between subjects
of law, which are objectified through their legal activities (law-making, law-enforcement and law-interpretation). It is stated that these
types of legal activity are characteristic (with some peculiarities) for all modern national and interstate legal systems of the world.
It is accentuated that it is the features of the distinction between these types of legal activity, as well as the specificity of each of them,
enable to identify the legal features of the functional part of the legal system of society, which is an important indicator in the formation
of criteria for typology of modern legal systems of the world.
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OCOBEHHOCTH ®YHKIIMOHAJIbHON YACTH TPABOBOM CUCTEMBI
KAK KPUTEPUIM TUIIOJOTU3AIIMA COBPEMEHHBIX ITIPABOBBIX CUCTEM MUPA

HNpuna HACTACHIK,
KaHIUJaT I0PUANYECKUX HayK, OLEHT,
JIOLEHT Kadeapsl Teopun U pritocopun mpasa
JIbBOBCKOrO HaIlMOHAJILHOIO YHUBEPCUTETa UMEHU VBana ®dpaHKo

AHHOTaNUsA
B crarbe nmpoananm3upoBaHa (YyHKIMOHAJIbHAS 4acTh IPABOBOM CHCTEMBI OOIIECTBA, paccMaTpuBaeMasi B Ka4eCTBE COBOKYII-
HOCTH CBsI3el MKy CyOBEKTaMH IpaBa, KOTOPbIe 00BEKTHBUPYIOTCS Y€Pe3 UX MPABOBYIO JIEATEIHLHOCTH (TIPAaBOTBOPUECKYIO, IPABO-
MPUMEHUTENBHYIO U MPABOMHTEPIPETAUOHHYI0). OTMEYEHO, YTO 3TH BUABI IPABOBOW AEATEIHLHOCTH XapaKTePHbI (¢ HEKOTOPBIMU
0COOEHHOCTSIMH) JUISl BCEX COBPEMEHHBIX HAIIMOHAIBHBIX M MEXTOCYIapCTBEHHBIX MPABOBEIX CHCTEM MHpa. AKIEHTHPYETCS BHIMA-
HHUE HA TOM, YTO IMEHHO OCOOEHHOCTH Pa3rpaHUYCHUS YKa3aHHBIX BUIOB MPABOBOM JEATEIBHOCTH, a TAKKe CrienuuKa KaxI0ro us
HUX TO3BOJISIIOT BBISIBUTH IOPUANYECKUE NMPU3HAKU (DYHKIMOHAIBHON YacTH MPaBOBOM CHCTEMbI OOIIECTBA, YTO SIBISICTCS Ba)KHBIM

moKasaTesieM Ipu GOpMHPOBAHUHN KPUTEPHEB TUIIOIOTU3AINN COBPEMEHHBIX IIPABOBBIX CUCTEM MUpA.
KiroueBble ciioBa: npaBoBasi cucTeMa, (pyHKIMOHAIIbHAS YaCTh ITPABOBOM CHCTEMBI, THI MPABOBOM CHCTEMBbI, TUIIOJIOTU3ALHS,
MIpaBOBasi AeSTEIbHOCTh, COBPEMEHHBIE IPABOBbIE CUCTEMBI MUpA.

Introduction. Rapid development
and change of the legal order are accom-
panied by numerous transformations
in all legal systems in general and in
their structural parts in particular. Vital
changes also occur in the functional
part of the legal system, which leads
to the emergence of its new peculiar-
ities and results in necessity of recon-
sideration of the content of criteria
for typology of the modern legal sys-
tems of the world. The significance
of the research of the problem of typol-
ogy is acknowledged by the fact that
the result of its conducting will enable to
obtain a holistic understanding of mod-
ern legal map of the world, typological
peculiarities of legal development, inter-
specific connections and interrelations
of national and interstate legal systems.

Literary Review. In the scholarly
literature, the issues of the classification
of legal systems were covered in the writ-
ings of H. Behruz, R. David, A. Esman,
H. Kotts, A. Levy-Ulman, J. Leger,
M. Marchenko, K. Osakwe, A. Saidov,
O. Skakun, Yu. Tikhomirov, K. Zweigert.
At the same time, the problem of typology
of modern legal systems, in particular its
criteria, is not well studied, though some
of its aspects were examined by L. Luts,
S. Markova-Murashova, L. Udovyka.

The purpose of the article — on
the basis of the analysis of the main
types of legal activities (law-making,
law-enforcement and law-interpreting) to
explore the peculiarities of the functional
part of the legal system of society as a cri-
terion for the typology of modern legal
systems of the world.

Presentation of the main mate-
rial. Typology of the legal systems
of the world requires the creation of ade-
quate criteria by which the legal systems
are grouped into corresponding types.
In point of fact, the main legal criteria —
the set of legal features of the institutional,
functional and normative parts, as well
as the level of normativity of the legal
system — enable to distinguish the fol-
lowing main types of modern legal sys-
tems of the world: Romano-Germanic
(continental); Anglo-American (general);
mixed; interstate-legal. These four types
form the basis of the “legal map of
the world”, its main typological scheme.

The functional part of the legal system
covers the connections between the sub-
jects of law, which are maintained through
the legal activity, the quality and effective-
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ness of which affects the integrity and sta-
bility of the legal system. Legal activity
should be understood as legally signifi-
cant acts of law, aimed at achieving legal
consequences — the regulation of social
relations. It is clearly documented in
the current sources of law through
the legal powers of the subjects, proce-
dure, sphere and limits, forms of legal
acts, etc. The analysis of the essence
of legal activity gives grounds to distin-
guish a number of its features: it is a type
of social activity; it occurs in the legal
sphere of public life; it is carried out by
subjects of law; it consists of legally sig-
nificant acts; its result is the legal means,
including the rules of law; it is aimed
at achieving legal consequences — the reg-
ulation of social relations.

In legal literature, diverse types
of legal (juridical) activities are distin-
guished, but such criteria as the results
of legal activity — legal acts have a more
substantial practical and cognitive sig-
nificance. According to this criterion in
the legal activity it is possible to distin-
guish between law-making, law-enforce-
ment, law-interpreting, as well as direct
activity of subjects, which is objectified
in lawful conduct in the process of imple-
mentation of their rights and obliga-
tions. The activity related to the direct
implementation of law is the largest
in scope, but is considered as actually
ensured on condition that the law-making,
enforcement and law-interpreting activ-
ity is effective, in the process of which
the proper conditions for the realization
of'the rights and obligations of the subjects
are created. Therefore, in any legal system
of the world, special attention is paid to
law-making, law-enforcement and law-in-
terpreting activity. It is these types of legal
activities, especially law-making, that
is a system-forming factor for ensur-
ing the stability of the functional part
and the legal system as a whole, and their
peculiarities are used as a criterion for
the typology of modern legal systems
of the world and as identification codes.

An imperative role in the legal sys-
tems of the world is given to law-mak-
ing activity, that is, the legal activity
of authorized entities in relation to
the creation, modification, termination
of legal norms and their objectification
in the law-making acts, which is carried
out in accordance with the procedure
established by the current sources of law

procedural order. In general, characteriz-
ing law-making activity, it is worthwhile
to distinguish its features: 1) it is a kind
of legal activity; 2) it is carried out by
a specially authorized law-making entity;
3) it is a procedural activity, provided by
the current sources of law; 4) it is aimed
at the creation, modification or termi-
nation of legal command; 5) its result is
law-making acts; 6) it is aimed at creating
the proper conditions for regulating public
relations. The main types of law-making
activity are: law-making, by-law, norma-
tive-contractual, judicial. In modern legal
systems of the world, legislative activity
is of paramount importance.

Legislative activity is usually carried
out by parliaments in accordance with
the procedure established by the consti-
tutions, constitutional laws or laws on
the activity of the parliament (for exam-
ple, the Law of Ukraine “On the Rules
of Procedure of the Verkhovna Rada
of Ukraine”). As noted in the legal liter-
ature, the legislative function of parlia-
ments is fundamental, as discussed in all
constitutions [1, p. 187].

As far as bylaw-making is concerned,
as it is mentioned in the legal literature,
authorities of state power (chiefly heads
of a state, executive bodies, bodies of sub-
unit of the federation) and local self-gov-
ernment are given authority to implement
it. Ways for determining the legislative
powers of these bodies vary from coun-
try to country. They can be divided into
two types: law-making powers based
on a constitution or a special law, which
has a permanent nature, and law-making
powers based on a constitution or a spe-
cial law, but arise on the basis of a special
legislative authority [2, p. 46].

The analysis of legal systems
of the continental type gives grounds
to state that they give preference to
law-making activity, but a significant part
of the subjects is authorized for by legisla-
tive law-making, certain spheres are cov-
ered by normative-contractual law-mak-
ing, and only a small percentage is
allocated to judicial law-making, carried
out within the limits defined by the law.

Law-making activity in the legal sys-
tems of the general law has rather sig-
nificant features. In scientific sources, it
is noted that the subjects of law-making
activity create statutes (laws) and del-
egated acts [3, p. 206]. There is also (in
a small amount) bylaw-making. Indeed,
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the president of the United States has
the following bylaw-making authorities:
executive orders; plans for reorganiza-
tion; other acts (military orders, regula-
tions, rules, declarations, etc.) [4, p. 140].
The most important feature is that partici-
pation in the law creation is also taken by
the courts, which is manifested, in particu-
lar, in the authority to establish precedents
of general law by high courts, the creation
of procedural rules for courts [3, p. 152].
Consequently, law-making activity in
legal systems of general law has a num-
ber of peculiarities: expanding the scope
of judicial law-making with the possi-
bility of creating a legal precedent that
is the source of law; a certain narrowing
of the limits of legislative activity, the role
of by legislative law-making is rather
insignificant; establishing the parame-
ters of international legal law-making
and the forms of implementation of interna-
tional treaties in the national legal systems.
It should be noted that among schol-
ars there is no single approach to under-
standing the essence of law enforcement
activities. The analysis of scientific devel-
opments of the scholars and the practice
of law enforcement gives grounds to state
that this is a legal activity of authorized
entities, which is carried out in accord-
ance with the procedure established by
the current sources of law procedural
order and aims at individualization of legal
regulations and their objectification in
law enforcement acts. It has a number
of features: it is a kind of legal activity;
it is carried out by a specially authorized
subject for this activity; it is carried out on
the basis and in procedural order, and pro-
vided by the effective sources of law; it
is aimed at creation of individual legal
requirements regarding the personified
entities; it is aimed at achieving legal
consequences — creation of proper con-
ditions for the regulation of social rela-
tions through proper specification of legal
norms; the results of this activity are
objectified in legal acts. The most expe-
dient is the classification of types of law
enforcement activities under the powers
of the subjects of enforcement (executive,
judicial, law enforcement, etc.). These are
the types of law enforcement activities
that reveal its peculiarities in any legal
system, which makes it possible to formu-
late criteria for typology or identification.
In legal systems of continental type,
law enforcement activities are related to
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the specification of legal regulations. In
addition to the judiciary, which is author-
ized to apply legal acts, the subjects of law
enforcement include: government, minis-
tries, local authorities, etc. These bodies
specify the requirements for specific life
circumstances in the process of solving
specific cases, creating conditions for
proper legalization. During enforcement,
within the limits provided by law, law-
enforcement precedents may be created.

With regard to law enforcement acti-
vities in legal systems of general law, it
is aimed at specifying the legal norms,
and its subjects have wide powers to create
judicial enforcement and law interpreta-
tive precedents. Although in the past dec-
ade the ratio of the precedent and the law
in the system of general law has changed
in favor of the law, case-law judicial deci-
sions nevertheless have a very substan-
tial significance. Importance of case-law
judicial decision is conditioned by the fact
that virtually no statute (the law) can fully
regulate social relations, until the judicial
practice of its application and interpreta-
tion is formed [5, p. 8].

An important place among the types
of legal activity that is aimed at provid-
ing proper conditions for the regulation
of social relations, is given to the law-in-
terpreting activity. The reason for its
implementation is general, abstract nature
oflegal regulations, availability of valuing
concepts, numerous legal deformations,
etc. It is worth noting that although legal
interpretation is in general an integral part
of enforcement, there is sometimes a need
for an official clarification of the content
of legal regulations for other entities.

In order to ensure the comprehensive-
ness of the characteristics of law-inter-
preting activity, it essential to distinguish
its main features: 1) it is a kind of legal
activity; 2) it carried out by a specially
authorized subject for this activity; 3) it
is carried out in the manner prescribed by
the effective sources of law; 4) it is aimed
at creating a rule-explanation of the con-
tent of the rule or principle of law, which
acts only within their limits; 5) its result
is formally binding for entities that apply
the explanatory norm or principle of law;
6) its result is objectified in a special act
(established by law in external form); 7) it
is aimed at achieving legal consequences —
the creation of appropriate conditions for
normalization of public relations through
the uniformity of understanding of the con-

tent of legal regulations. Consequently,
law-interpreting activity is the legal activ-
ity of authorized entities, which is carried
out in the procedural order provided by
the current sources of law, aimed at cre-
ating rules-explanations of the content
of norms and principles of law and their
objectification in interpretative-legal acts.

In legal systems of the continental
type, interpretation activity is carried out
to clarify the content of the rules of law
only by those authorized to do so. Some-
times in the process of interpretation, law
interpretative precedents are formed to
provide a uniform explanation of the con-
tent of law. Authorities for the interpre-
tation of the Constitution and laws often
have bodies of constitutional justice.
The law of some states contains direct
indications on the interpretation and legal
activity of such bodies, however, in most
European constitutions, such special pow-
ers of the constitutional courts are not
recorded (indeed, the French Constitution
does not provide the authority of the Con-
stitutional Council to carry out an offi-
cial interpretation of the Constitution).
The Constitution of Poland (Article 239)
generally deprived the Constitutional Tri-
bunal of the power to formally interpret
normative acts [6].

In the practice of English legal pro-
ceedings, the process of interpretation
is regulated by a set of special rules,
presumptions, linguistic maxims, laws,
precedents, auxiliary facilities, which are
of great importance for judges [5, p. 81].
Interpretation Act (1978) plays a special
role among these regulators.

The analysis of the mixed type
of legal systems gives grounds to state
that in all its subtypes the law-making
activity (law-making and bylaw-making,
normative-contractual, principally of all
international-legal, and in the systems
that have adopted the signs of the com-
mon law) is also carried out by law-mak-
ing. It is worth noting that Scandinavian
and Latin subtypes of mixed legal systems
are characterized by the following fea-
tures of legal activity: increasing attention
to law-making activity; increasing the role
of normative-contractual (in particu-
lar, the conclusion of international legal
treaties); dualism, receptivity of signs
of legal systems of the general type
concerning judicial law-making, legal
interpretation (which is, however, signif-
icantly narrowed compared to the Eng-
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lish legal system). The similar algorithm
is the implementation of law-making,
law-enforcement and law-interpreting
activity in the traditional, religious, cus-
tomary subtypes of mixed legal systems,
however, in addition to the prescriptive
signs of the continental and general type
of legal systems, the religious principles
and outlooks, customs, traditions, as well
as other social norms.

The analysis of the interstate type
of legal system indicates that interna-
tional organizations evolve through
the creation of their own legal systems.
International type of legal systems is
characterized by international contrac-
tual and judicial law-making. As for
the interpretation of law and enforce-
ment, they are combined in the process
of examining specific cases.

Conclusions. The analysis of the types
of legal activity through which the func-
tional part of the legal systems is formed
gives grounds to conclude that law-mak-
ing, law-enforcement and law-interpret-
ing activity are characteristic (with certain
peculiarities) for all modern national legal
systems of the world, as well as for inter-
state legal systems. It should be empha-
sized that in the world there is an increase
in the importance and share of law-mak-
ing activity in all national legal systems;
strengthening the role of law-making in
concluding international treaties; a combi-
nation of law enforcement and law-inter-
preting activity; convergence on the main
features of law-making, law-enforcement
and law-interpreting activity in different
types of legal systems, their assimilation
under the influence of interstate legal
systems; the emergence of problems in
ensuring the interaction of international
and national law, on the delimitation
of international and national jurisdictions
on law-making, law enforcement and inter-
pretation.
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YPEI'YJIMPOBAHMUE ITPABA
HA CBOBOJY MUPHBIX COGPAHUN
B IEMOKPATHYECKHUX CTPAHAX MUPA

Cepreii OHUILIEHKO,
BEJlyIINIl HAYYHBIH COTPYAHUK Hay4YHO-OPraHU3A[MOHHOIO OT/esa
locymapcTBeHHOTO HayYHO-HCCIE0BATENBCKOTO HHCTUTYTA
MuHucTepcTBa BHyTPEHHUX JIeNl YKPauHbI

AHHOTALOMUA

CeronHs mpaBa 4eoBeKa SIBISIIOTCS OXHON M3 KIIIOUEBBIX HAYYHBIX MPOOIEM M H3-
Y4aloTCs C CaMbIX pa3HOo00pa3HbIX No3unuii. [IpumeHss npaBo Ha MpoBeeHUe My OIny-
HBIX MEPOIIPUATHH 4esIOBEK, O€3yCIIOBHO, AEHCTBYeT B 00IIECTBE, HOIUYUHAACH €TO Tpe-
0oBaHUAM, WU BBIIBUTAET CBOM. [IpaBOBOE IeMOKpaTHIECKOE TOCYIapCTBO, BOILIOMIAs
3Ty MJE0, JOCTUTAET LieNel YBa)KeHUsI JOCTOMHCTBA M 3aIIMTHI IpPaB KaXAOTo 4YjeHa
oOrIecTBa ImyTeM pa3BUTHS 3aKOHOATENLCTBA O MPaBaxX W CBOOOIAX YeJIOBeKa M Ipaxk-
nanuHa. [IpaBa yesoBeka MpHOOpeENU OpHIUYECKYI0 HOPMY H PacCMaTpUBAIOTCSA Jie-
MOKpaTU4eCKUMH rOCyJapcTBaMH KaK OCHOBAa KOHCTUTYI[OHaIU3Ma. B cBoio ouepens,
oxapakTepru3oBaHa HEOOXOIUMOCTh 00eCIIeUeH s peaIn3aliy IpaBa Ha MUpPHBIE coOpa-
HUS HAAJIeXKAIM 00pa3oM B YKpauHe.

KiroueBble cjioBa: MupHBIE COOpaHHMs, IIpaBa 4eJIOBEKa, 3aKOHOJATEIBHOE ypery-
JIUPOBaHNE, YBEIOMHUTEIbHAS MTPOIEAypa.

SETTLEMENT OF THE RIGHT TO FREEDOM OF PEACEFUL
ASSEMBLY IN DEMOCRATIC COUNTRIES OF THE WORLD

Sergey ONISHCHENKO,
Leading Researcher of the Scientific and Organizational Department of the State
Research Institute of the Ministry of Internal Affairs of Ukraine

SUMMARY

Today, human rights are one of the key scientific problems and are studied from
a wide variety of perspectives. Applying the right to hold public events, a person, of
course, acts in society, obeying his requirements or making his own. A legal democratic
state, embodying this idea, achieves the goals of respecting the dignity and protecting
the rights of each member of society by developing legislation on the rights and free-
doms of a person and citizen. Human rights have acquired a legal form and are consid-
ered by democratic states as the basis of constitutionalism. In turn, characterized by the
need to ensure the realization of the right to peaceful assembly properly in Ukraine.

Key words: peaceful assembly, human rights, legislative regulation, notification
procedure.

[N TI0 TpaBaM 4enoBeka [1]. A Takxe
nyHKT 1 c1. 20 BceoOmelt nexnaparmm
IpaB YeJOBEKa YCTAaHABIMBAET, YTO
Ka)K/Iblil 4eloBeK MMEeT IpaBO Ha CBO-
6omy MupHbIX coOpanuii [2]. IlpaBo

W3n0:keHMe OCHOBHOTO MaTepu-
ama. OcHOBO# 3((GEeKTUBHOTO (YHKIIHO-
HHUPOBAHHUS JEMOKPATHICCKOU CHCTEMBI
roCy/apCcTBa SIBISIETCS MPaBO Ha CBOOOIY
MUPHBIX COOpaHHWii, Hapsay C TaKUMH

CYHICCTBCHHBIMU ITpaBaMH, Kak CBO6OZ[8. Ha

CaMOBBIpaKECHUST U CcBOOOma OOBEqHHE-
HUH. BO3MOXHOCTh NMPOBOJUTH MHUPHBIC
coOpaHust SIBJSIETCS OCHOBOIIOJATAIOIIUM
U HEOTHEMJIEMBIM KOMIIOHEHTOM MHOTO-
IPaHHOTO MpaBa Ha CBOOOAY MHPHBIX
coOpaHuii, KOTOpOe NMPHHAIEKUT Kax-
JIOMY YEJIOBEKY.

I[IpaBo Ha cBoOoxy coOpaHuit
1 OTPAaHUYCHHUS ITOTO MpaBa YETKO H3JI0-
)keHbl B cT. 11 EBpomneiickoii KOHBEH-

MHUpHBIE COOpaHUsS IpH3HAETCS
n B cT. 21 MexayHapogHOTO TaKTa
0 TPaXJaHCKUX W TOJUTHYECKHUX Ipa-
Bax [3]. B Xaptum oOCHOBHBIX ©paB
EBpomneiickoro Coro3a B cT. 12 3anucaHo:
«Kaxplit uMeeT npaBo Ha CBOOOLY MUP-
HBIX coOpaHHMi ¥ Ha cBOOOmy accolua-
Ui HA BCeX YPOBHAX» [4].

OTH JIOKyMEHTHI CJeIyeT Ha3BaTh
OCHOBOIOJIATAIOIIUMHE ISl YPEryIHpoBa-
HUSI TIpaBa Ha TOCYAApCTBEHHOM YPOBHE



