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SUMMARY

The article is devoted to issues related to the definition of the place and role of the constitutional court process in the legal process.
Based on an analytical study of the philosophical and legal concepts developed by domestic and foreign experts in the field of
procedural law, the author defines the general and specific features of the constitutional court process as part of the overall legal

process.
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KOHCTUTYUMOHHBINA CYAEBHBIN NPOIECC B CUCTEME IOPUJUUYECKOTO IMMPOLIECCA:

TEOPETHUYECKHE OCHOBbI

Haramus HIAIITAJIA,
KaHIU/aT IOPUIMIECKIX HayK,

cyabst Koncturynmonnoro Cyna YkpauHsl

AHHOTALNMUA

Crarbs MocBsIeHa BOIIpOCaM, CBA3AHHBIM C OIIPEACICHUEM MECTAa U POJIM KOHCTUTYIITUOHHOI'O Cy}ICGHOFO Iponecca B ropuanic-

CKOM (TIpaBOBOM) IpoLiecce.

Ha ocHoBe aHaIMTHYECKOTO HCCIIe0BaHUS (HHIO0COCKO-ITPABOBBIX KOHLEIIUH, pa3pab0TaHHBIX OTEYECTBEHHBIMH U 3apy0eKHbI-
MH DKCIIEPTaMU B 00IaCTH IPOLECCYaILHOTO IpaBa, aBToOp ONpeeNsseT o0Imue U ClelupuIecKue 0COOEHHOCTH KOHCTHTYIIHOHHOTO
CyaeOHOro mponecca Kak 4acTH OOIIeTo IPaBOBOIO MPoLecca.
KiroueBble cjioBa: KOHCTUTYLIMOHHBIH CyaeOHbIH Ipoliecc, IPaBOBbIe TPAULIMU, IPUHLHIIBI CYIOIPOU3BOICTBA, YYaCTHUK KOH-
CTUTYIIMOHHOTO CYyZIOIIPOU3BOJICTBA, CYACOHEIH IpoIiecc.

Relevance of the topic and its sci-
entific substantiation. In the legal liter-
ature, problems related to the functioning
of the institutes of constitutional judicial
control, were investigated by domestic
scientists, in particular: O.O. Bandur,
Yu.V. Baulin, V.F. Boyko, V.D. Brintsev,
YuM. Groshevy, N.L. Drozdovich,
A.Ya. Dubinsky, V.M. Kampo, N.I. Kly-
menko, A.F. Koni, V.O. Konovalova,
M.V. Kostitsky, N.V. Kosticka-Kusak-
ova, V.T. Malyarenko, O.M. Myronenko,
M.M. Mihieenko, M.P. Pogoretsky,
V.F. Pogorilko, B.M. Poshvy, P.M. Rab-
inovich, V.V. Rechitskiy A.O. Selivanov,
M.I. Siriy, A.A. Strizhak, V.M. Shapoval,
V.Yu. Shepitko and many others.

However, despite a large number
of publications and scientific works, certain
topical issues, in particular, on the place
and role of the constitutional court pro-
cess in the legal process, are still poorly
researched, which to a certain extent results
in conflicts and signs of legal uncertainty
in legislative requirements, especially
procedural, which regulates the activities
of constitutional jurisdiction as an impor-

tant element of the national mechanism for
the protection of the rights and fundamen-
tal freedoms of the individual.

The theoretical basis of the research
is the work of domestic and foreign schol-
ars in the fields of philosophy and consti-
tutional law and universally recognized
acts of international law, as well as acts
of domestic legislation.

The purpose and tasks of the study.
The aim of the work is to devise a system
of measures for:

- philosophical and legal definition
of the place and role of the constitu-
tional court process in the general system
of legal process;

- revealing of general principles
and differences of functional specifics
of activity of various systems (models)
of judicial constitutional control and their
influence on the paradigm of regulation
of social relations in the basic spheres
of social activity of society.

Presentation of the main material.
“The legal (judicial) process, — said Presi-
dent of the University of California, USA,
J.U. Paltason, — is a set of legally defined

and interrelated procedures for resolv-
ing disputes between the parties (parties)
of this process, authorized by that person
or authority, whose decisions are bind-
ing”. Legal (litigation) is both a means
of resolving disputes and the formation
of state policy in the relevant branches
of'law [1, p. 27].

The fundamental legal position
of the supporters of what is now called
the “law school” of American jurispru-
dence, says University professor of law
and political science E. Rubin, is that
the US legal system is generally under-
stood as a decision-making procedure,
and only in the second place, as a collec-
tion acts regulating the principles of a par-
ticular substantive law. That is, the entire
system of American law is ultimately due
to the structural features of the federal
constitution [2].

The fundamental distinction
of the continental legal tradition from
the generally accepted Anglo-American
legal family of the concept of law, says
Jean-Louis Cunibert, Professor of Pri-
vate International Law at the University
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of Luxembourg, is that continental law-
yers apply their own scientific approach to
law. They define the system of legislation
with a set of pragmatic responses to var-
ious social problems, based in particular
on the fact that the scientific approach to
legislative action is the most important
legacy of Roman law [3].

In the domestic legal science,
the notion of “legal process” is also inter-
preted ambiguously. Thus, according to
S. Likhova, the legal process, in its broad
sense, is “a complex and multifaceted con-
cept that characterizes the totality of all
legal forms of activity of state bodies (par-
liament, president, government, judicial
authorities, prosecutor’s office) and other
authorized entities, who commit legally
significant actions that have legal conse-
quences in the manner prescribed by law.
Among the principles of the legal process
are justice, equality and unity of rights
and responsibilities, mutual responsibility
of the state and individuals, humanism,
democracy, and legality. The content,
forms and procedure for the implemen-
tation of the legal process are established
and regulated by the rules of material
and procedural law, and its results are
recorded in specific legal acts of general
legal or individual character (laws, by-laws,
orders, decisions, orders, etc.)” [4, p. 104].

According to V. Gorshionov, “the legal
process is the procedure for the activity
of competent state bodies regulated by
the procedural rules, which consists in
the preparation, adoption and documentary
consolidation of legal decisions of general
or individual character” [5, p. 45].

“The legislative process, — writes
0. Skakun, — as a legal concept should be
distinguished from lawmaking, as a gen-
eral social phenomenon”. The legislative
process, like any legal process, has two
meanings:

- firstly, this is the order of activity
aimed at creating the law;

- secondly, it is the legislative activity
itself.

Legislation —a broader concept: it is not
limited to the actual creation of laws, butalso
covers the activities related to the creation
of the law, and the assessment of its effec-
tiveness, and possible further adjustment
(change, additions). Formation of a legal
motive (state will) about the need to reg-
ulate the legal norms of a particular group,
kind or type of social relations as a result
of'the analysis of the actual state of politics,

Economy, social sphere — this stage,
rather, lawmaking than the legislative
process. Bodies, organizations, persons
engaged in identifying the needs for leg-
islative regulation, may not always be
parties to legal relationships that consti-
tute the legal process. Yes, and the legis-
lative process takes place in forms strictly
established by laws or parliamentary reg-
ulations, while the need for a lawmaking
is established in various ways used in
the legal, political, sociological and other
sciences [6, p. 317-318].

According to A. Kryzhanovsky, “legal
activity is inherent in a certain order, which
should, and in most cases, be, optimal
for the implementation of those or other
legally significant actions. It is established
by the relevant regulatory requirements.
This procedure contains a program of legal
activity, it is important for the purpose
of achieving the legal goal, they ensure
the legality, efficiency and effectiveness
of legal regulation. Normatively estab-
lished forms of streamlining of legal activi-
ties that form the legal process”. In this case,
“the legal process should be considered as
a consistent change in some legal phenom-
ena, states that arise in the legal life of soci-
ety as a result of legally significant actions
committed by carriers of state power, cit-
izens and legal persons. Movement itself,
the change of legal phenomena in legal life
occurs as a result of the mechanism of legal
regulation of social relations. In legal prac-
tice, the process means the procedure for
carrying out investigations, administra-
tive, judicial bodies’ activities. “Close
to the notion of legal process is the term
“procedure” — the formal procedure for
action in the framework of individual
stages or elements of the process (proce-
dure for filing an application, the procedure
for making a decision, etc.) [7, p. 207].

“It should be noted,” — L. Kasya-
nenko rightly remarks, “that in the stud-
ies of lawyers there is still no single
opinion on the relation between the con-
cepts of" process”, “procedure”, and this
has a negative impact. In our opinion,
the concept of “process” is more volumi-
nous, and part of the process, which has
an independent value for any legal rela-
tionship, corresponds to the understand-
ing of the procedure. Not necessarily
the procedure needs to grow into the pro-
cess. Controversial legal relationships
can be completed within the first stage
— procedural, if the desired result does
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not require the use of the whole arsenal
of means” [8, p. 55].

“Despite  the sharp discrepan-
cies, — said professor of the University
of California, U.S. F. Frickey, — lawyers
have reached a wonderful consensus
on the main ideas of the legal process”,
namely:

- firstly, it concerns the definition
of'law as a policy and institutional compe-
tence on the basis of the principle of dem-
ocratic openness;

- secondly, as the main factor of state
legitimacy, which received widespread
intellectual recognition [9]?

Although the issues related to the pecu-
liarities of the constitutional court process
are much less researched in compari-
son with other lawsuits, in modern legal
science there are several points of view
regarding the understanding of the con-
stitutional process, the basis of which,
according to O. Riabchenko, it is advis-
able to systematize in such three groups:

a) historical;

b) political;

c) legal.

At the same time, she rightly observes
that “the allocation of these groups is
mostly conditional, because historical
development is directly related to the for-
mation of the political environment, which
leads to the need for normative consolida-
tion of the most stable, stable tendencies
of social life” [10, p. 385].

Thus, well-known domestic experts
in the field of constitutional law define
the constitutional court process as a con-
sistent activity of the relevant state bod-
ies in the exercise of their competence in
resolving the issue of compliance with
the normative legal acts of the Constitu-
tion of Ukraine and the implementation
of a formal interpretation of the Constitu-
tion and laws of Ukraine [11, p. 317].

According to M.Savchin, “constitu-
tional justice can be considered in two
ways: in the broad sense, as a constitu-
tional process, and in a narrow one — as
one of the varieties of the constitutional
process. Since the issues of the consti-
tutional process are the procedure for
amending the Constitution, the adoption
of laws, and the President’s impeach-
ment, the most likely will be the second
point of view. Therefore, it is wrong
to identify the constitutional proceed-
ing with the constitutional process,
since the Law on the Constitutional



Court defines eight types of constitu-
tional proceeding and the resolution
of constitutional disputes cannot be asso-
ciated with the proceeding, taking into
account at least the principle of dispos-
itiveness of the constitutional justice”
[12, p. 865].

According to N. Greshnova, the con-
stitutional trial is:

1) the procedure for consideration
of cases referred to the competence
of bodies of constitutional justice;

2) the type of legal activity of subjects
of constitutional justice;

3) a set of procedural rules that estab-
lish the procedure for the implementation
of constitutional justice.

She also argues that this very under-
standing of this process makes it possible
to ascertain the actual existence of con-
stitutional procedural law as a new field
of law [13, p. 37].

At the same time, academic circles
often point out that the constitutional court
process, as one of the varieties of the juris-
dictional process, is characterized by fea-
tures that are also inherent in administra-
tive, civil, economic, and criminal court
proceedings. In particular, such signs
include those that, according to the law:

- relevant cases are considered only by
the body of constitutional jurisdiction;

- the activities of this quasi-judicial
body are carried out in accordance with
the Constitution and laws of jurisdiction;

- granting him the right to examine
a case and make a competent decision;

- determination of the circle of indi-
viduals and legal entities that may be par-
ties to the trial;

- definition of representatives of par-
ties who have an opportunity to represent
their interests in court;

- judges carrying out legal proceed-
ings are independent and subject only
to the Constitution and laws of Ukraine
and have the necessary guarantees
of immunity (immunity);

- the proceeding is carried out in
accordance with the basic principles
of judicial proceedings: the rule of law,
legality, equality of participants, adver-
sity, transparency, full and comprehensive
consideration of the case, reasonableness
and binding nature of the decision, etc.;

- documents, evidence of parties
and witnesses, conclusions of examina-
tion are used as evidence in the process
of legal proceedings;

- the essence of the trial is to prove
(proof) the legal position of the parties
and other participants in the process
[14,s. 77].

In addition, it is noted that the consti-
tutional court process also has other char-
acteristic features of the legal process,
namely: the sequence of stages, legisla-
tive consolidation, the presence of a state
body among the subjects, etc.

In our view, these statements can only
be accepted in part. Indeed, constitutional
court proceedings are a kind of legal pro-
cess, but:

- firstly, the list of issues, the reso-
lution of which falls within the powers
of the Constitutional Court of Ukraine
(hereinafter — the CCU, the Court) (juris-
diction), in an exclusive form, defines
Art. 152 of the Constitution of Ukraine,
as noted in this context by the Court in
the Decision No. 13-rp of June 26, 2008,
their change may be carried out “only by
amending the Basic Law” [15]. Conse-
quently, laws cannot determine the juris-
diction of the CCU, but only, for exam-
ple, Art. 7 of the current Law of Ukraine
“On the Constitutional Court of Ukraine”
(hereinafter referred to as the Law on
the Constitutional Court), the contentof Art.
152 of the Fundamental Law of Ukraine;

- second, the thesis of “determining
the representatives of the parties who have
the opportunity to represent their interests
in court” is seen as fundamentally inap-
propriate in relation to the constitutional
court process.

Not by chance in art. 70 of the CCU
Law do not refer to “parties” but to “par-
ties to the constitutional proceeding”,
which include, in particular:

— the subject of the right to a constitu-
tional petition, appeal or complaint;

— a body or official who has adopted
an act that is subject to review by
the Court;

— the bodies and officials, witnesses,
experts, specialists, translators and other
persons involved in the proceedings
involved in the trial, which are necessary
to ensure an objective and complete con-
sideration of the case (Part 1).

The constitutional proceeding is not
competitive, the participants do not defend
their interests, and, in case of the recogni-
tion of the necessity of this Court, provide
explanations on matters of importance for
the complete and objective consideration
of the case and the adoption of a reasoned
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decision, not in favour of so-called “par-
ties”, but based on the principle of the rule
of law and observance of constitutional
legality.

Conclusions.

1. Among the principles of the legal
process are justice, equality and unity
of rights and responsibilities, mutual
responsibility of the state and individu-
als, humanism, democracy, and legality.
The content, forms and procedure for
the implementation of the legal process
are established and regulated by the rules
of material and procedural law, and its
results are recorded in specific legal acts
ofageneral legal orindividual nature (laws,
by-laws, orders, decisions, orders, etc.).

2. The constitutional court proceeding
is a consistent activity of the relevant state
body for the implementation of issues,
the resolution of which falls within its
competence.

3. The constitutional court process
has the characteristic features of the legal
process, namely: the sequence of stages,
legislative consolidation, binding deci-
sions, etc.

4. The constitutional court proceed-
ing is not competitive, its participants do
not defend their interests, and, in case
of recognition of this CCU necessary,
provide explanations on matters that are
relevant for the full and objective con-
sideration of the case and the adoption
of a reasoned decision, not in favour
of such called “parties”, but based on
the principle of rule of law and obser-
vance of constitutional legality.
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I'EHE3UC COTPYJHUYECTBA I'OCYJIAPCTB
IO OXPAHE TOPTOBOM MAPKH
B MEXAYHAPOJIHOM IIPABE

Baaguciaas IPMAK,
acmupaHT Kadenpbl MEXKXIYHAPOIHOTO MPaBa
HanuonanbHOTO FOpUINYECKOTO YHUBEpCUTETa UMEHH SIpociaBa Mynporo

AHHOTAIUA

Crarps IOCBSIIIEHa IPAaBOBOMY aHaJIM3y 0COOCHHOCTEH M HOBEN B MEXIYHApPOIHO-
MPaBOBBIX aKTaX, IMOCPEICTBOM KOTOPHIX OCYIIECTBISETCS IPABOBOE PETyIHPOBAHUE
OTHOUICHUH B c(epe OXpaHbI TOProBoit MapKH. Llenbio cTaTby sBIsSeTCs UCCIEI0BaHNE
IBOJIONUH MEXyHAPOIAHO-TIPABOBOTO COTPYAHUYECTBA B COOTBETCTBYIOIIEH cdepe, a
TaKKE Pe3yJIbTAaTOB TAKOTO COTPYAHHWYECTBA, B YACTHOCTH MEKIYHApPOIHO-IIPABOBBIX
JIOTOBOPOB U UX BIMSHHUS HAa pa3BUTHE TPABOBOM periaMeHTanuu oxpansl TM B MexIy-
HapogHoM mpase. OmpenersroTcsi OCHOBHBIE TEHICHIMH IIPABOBOTO PETYIHPOBAHUS
CBOOOHOTO (PYHKIIMOHNPOBAHUS TOPTOBBIX MAaPOK 3a IIpeAeIaMi HallMOHAIEHOH I0pHC-
JIUKITAH OTJIETBHBIX TOCY/IapCTB, & TAKXKE CTIeU(UKa pa3BUTHS HATHAITMOHAIBHBIX HOPM
B 3TOU 0oOmacTu. [Ijisi MOCTHXKEHHUS TOCTABICHHOMN eI OCHOBHOE BHUMAHHE YICICHO
KOMILUIEKCHOMY M3y4YCHHUIO ¥ YCTaHOBJICHUIO OCOOCHHOCTEH CYIIECTBYIOIINX MEKAyHA-
POIHO-IPAaBOBBIX TOTOBOPHBIX PaMOK, B Mpeneiax KOTOPhIX IOCYAapCcTBa BBINOIHSIIOT
CBOM 00s[3aTeNIbCTBA, BOSHUKAOIINE B Chepe OXpaHbl HHTEIUIEKTyaIbHOW COOCTBEHHO-
CTH, B YACTHOCTH OXPaHBI MTPaB (PH3MUECKUX U FOPUINICCKUX JIUI] HA TOPTOBBIC MapKH.

KutroueBble cj10Ba: TOProBas Mapka, MEXIyHAPOAHOE COTPYAHHYECTBO, MEXKTyHa-
PpOIHBIE TOTOBOPHI, IPAaBOBasi OXpaHa TOProBOW MapKu, TeHE3UC MEXTyHapOAHO-TIPABO-
BOT0 00eCIeYeHus1 OXpaHbl TOPrOBOI MapKu.

THE GENESIS OF THE STATES COOPERATION
IN THE TRADEMARK PROTECTION FIELD
IN THE INTERNATIONAL LAW

Vladyslav YARMAK,
Postgraduate Student at the Department of International Law
of Yaroslav Mudryi National Law University

SUMMARY

The article is devoted to the legal analysis of international legal acts peculiarities
and innovations, by means of which legal regulation in the field of trademark protection
is carried out. The aim of the article is to study the evolution of international legal
cooperation in the relevant field, as well as the results of such cooperation, in particular
international legal treaties and their impact on the development of legal regulation of TM
protection in international law sphere. It identifies the main trends in the legal regulation
of the trademarks free functioning outside the national jurisdiction of individual states,
as well as the specifics of the supranational norms development in this field. To achieve
this goal, the main attention is paid to the comprehensive study and establishment of the
existing international legal contractual framework features, within which states fulfill
their obligations in the field of intellectual property rights protection, in particular, the
protection of individuals and legal entities trademarks rights.

Key words: trademark, international cooperation, international treaties, legal
protection of a trademark, the genesis of international legal support of trademark
protection.

IMocranoBka mnpobGiembl. Hammame — BxoxaeHHMs VYKpauHBI B  €BpoOIIeickoe

YETKOH, HAaIpaBICHHOH Ha €BpOMHTE-
IrpalUIO MOJIUTUKU HAIIEro rOCyNapcTBa,
cpelu MpoYero, CTaBUT Iepes YKpauHOM
TpeOOBaHMS IO aJaNTald HalMOHAIb-
HOT'O 3aKOHOZATENIbCTBA K 3aKOHOAATEIb-
ctBy EC. Tak, HEOOXOIMMBIM yCIIOBHEM

MPaBOBOE MPOCTPAHCTBO SBISETCS MPO-
necc umiuiemeHtanuu CornameHus 00
accouuanuu MeXIy YKpauHOH, ¢ OZHOMU
croponsl, u EBponeiickum Coro3om,
EBpomeiickuM coo0mecTBOM 10 aTroM-
HOW SHEPTrUM M WX TOCYyIapCTBAMHU-UIIe-



