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SUMMARY

The essence of subsidiarity principle as one of theoretical and methodological means of legal support in functioning of the
hierarchical management structure of the federal State system and some State members of the European Union (EU) is substantiated.
The particularities of subsidiarity principle within the legal framework of the EU as a supranational structure are also considered.
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MPUHIUII CYBCUJIUAPHOCTH: TEOPETUKO-METOJOJOTMYECKAN MOTEHITUAJ
®EJEPATUBHOI'O YCTPOHCTBA CTPAHBI

Makenm CABUOBCKHIA,

acTIMpaHT Ka(eIpbl TCOPUU U UCTOPHH TOCYIapCTBa U IpaBa
WucTtutyTa mpaBa MexpernoHanbHOM akaJeMHiH yIpaBIeHUs TIEPCOHATIOM

AHHOTAIUSA

OO00CHOBaHHA CYIHOCTh NMPUHIIUIA CyOCHINAPHOCTH KaK OTHOTO M3 TEOPETHUKO-METOOJIOTMYECKUX CPEICTB MPABOBOTO obecrie-
4yeHHs (PYHKIMOHUPOBAHUS HEPAPXUUYECKOI BIACTHON BEPTUKAIM IOCYIApPCTBEHHOIO (heiepaTHBHOIO THUIIA, OTAEIBHBIX IOCY1apCTB-
wreHoB EC. PaccmoTpeHs! Takke 0COOEHHOCTH NeHCTBHSI MPHHIMUITA CyOCHIMapHOCTH B IpaBoBoM Ttosie EBporeiickoro Coro3a xak

HaJHAIMOHATILHOTO 00pa30BaHMUS.

KuroueBbie ciioBa: npuHLun cyocuanapHocty, Gpeaepanusm, rocyaapersa-wiensl EC, neneruposanue (nepeziaya) nojgHOMOYHH.

Introduction. Subsidiarity has been
a multiform notion throughout the history
of politico-legal conception with a clas-
sical and modern interpretation, seen as
an idea and a principle. Apart from legal
meaning, subsidiarity has clear philoso-
phical, religious, polito-logical and socio-
logical grounds.

The nature of subsidiarity as an idea
in its politico-legal sense has not only
changed with time acquiring clearer
meaningful, functional and role qualities
in different philosophical and catholic
socio-christian approaches but also served
as theoretical and methodological means
of formulation and discussion of many
questions related to social development,
historical and philosophical comprehen-
sion of these questions and their reg-
ulatory and legal realization. The idea
of hierarchy of structure, priority of rights
of lower classes over the rights of higher
classes, delegation of powers etc. as effec-
tive means of control and governance
was defining in almost all philosophical,
politico-legal theoretical and conceptual
structures — from times of Plato till times
of Hegel, in neo-thomist Christian teach-
ing of modern catholic church, principal

bases of legal ideology (and practical
experience in its realization) of the unified
Europe.

It goes without saying that the ques-
tion of federalism can be seen as a defin-
ing problem of European state-building
because being a form of state system
it guarantees successful functioning
and development of most states on
the European continent. However, federa-
tive structure is related to many risks such
as regionalism, separatism etc. At the same
time it is necessary to keep in mind that
despite obvious challenges and dangers
theoretical reasoning of federalism nature
will be expanding as well as the use
of possibilities of the above-mentioned
politico-territorial structure in the world
practice.

Rapid pace of social processes glo-
balization, increase in cooperation, inter-
dependence of countries, search of opti-
mal ways to future, chosen goals of social
development give additional characteris-
tics of actuality to federative politico-legal
unions in terms of taking into considera-
tion the possibilities of subsidiarity prin-
ciple [1, p. 128-169]. Taking into account
the fact that even some unitary states

use the federalism principles more often
in daily practice of state life, it becomes
evident how important it is to learn
the rules and particularities of development
of this form of political structure in state-
building of foreign states.

Initial premises. The works of fol-
lowing people contain separate aspects
of clarification of subsidiarity Dbasis
as a principle of social organization
and governance, formation of multilevel
political relationships and strengthen-
ing of multilevel democracy, strength-
ening of subsidiarity culture in activities
of public power organizations: M.O. Bai-
muratov, O.V. Batanov, Yu.O. Voloshyn,
L.A. Luts, V.I. Muraviov, M.P. Nedi-
ukha, N.M. Onishchenko, T.V. Panchen-
ko, B.M. Topornin and others. But there
was no complex research of theoretical
and methodological potential of subsidi-
arity principle and particularities of its
functioning under the conditions of fed-
erative structure of a state, supranation-
al and intergovernmental politico-legal
institutes.

There is a separate group of researches
that contains works of foreign authors ded-
icated to explanation of the basics and sig-
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nificance of subsidiarity principle in social
teaching of catholic church (M. Clement,
J. Komonchak, J. Maritain, Ch. Mil-
lon-Delsol, A. Fournas and others), Euro-
pean federalism (J. Althusius, J. Delors,
John Locke, Charles-Louis Montesquieu,
Jean-Jacques Rousseau, Ph. Pochet,
Pierre-Joseph  Proudhon, G. Strozzi
and others).

As for national literature, the works
on problematics that is directly related
to subsidiarity as an idea and principle
of politico-legal science appeared only
starting from the latest decade of the last
century and it's related to conclusion
of Maastricht Treaty (as of 1992) and cre-
ation of the European Union.

Prevailing topics of science research-
es on the above-mentioned problematics
are polito-logical and legal researches
of subsidiarity principle that was reflected
in European and international law. Mean-
while historical and theoretical legal bent
of development of meaningful aspects
of process of evolution of the above-men-
tioned idea, realization of subsidiarity
principle as a mechanism of interaction
of equal structures of society and state
functioning, particularities of interaction
process of the center and regions has nev-
er been a subject of separate independent
researches and has never been clearly
explained in the works of national histori-
cal and theoretical literature.

Goal of this article is foundation
of theoretical and methodological poten-
tial of subsidiarity principle and particu-
larities of its functioning under the con-
ditions of federative structure of a state.

Presentation of the main material.
Classical understanding of subsidiarity
basics in hierarchical politico-legal struc-
tures has to do with the specificity of dis-
tribution of powers according to the cri-
terion “from the top — downwards” based
on general and equal rules for all subjects
of power vertical [2, p. 10—11].

Modern understanding of subsidi-
arity expects delegation of powers
according to the criterion “from below —
upwards” as specification or concretiza-
tion, complement of current authorities
[2, p. 11], for example modern practical
experience of States members of the Euro-
pean Union (hereafter, States members
of the EU) in terms that appeal to possi-
bilities of the above-mentioned principle
can have several explanations: a) similar-
ity of subsidiarity principle requirements
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to ascertained process of distribution
of powers in federal states — between
center and its components; 6) impossi-
bility of excess centralization of power
“above”; B) effective opposing to process-
es of possible chaos of power, complici-
ty of process related to taking decisions,
copying of the same administrative func-
tions at different levels of power vertical,
random distribution of rights and respon-
sibilities between institutes of the Europe-
an Union [3, p. 244].

Subsidiarity principle unambiguous-
ly defines that its requirements can’t be
applied to functioning of hierarchically
built structures where there’s no common
interest that unifies structures. In such
cases it’s all about simple (arithmetical)
complementarity of interests that can't be
contradictory or at least contradicting.

However, if there are competitive
relationships and they can’t be reconciled
in accordance with some tradition, mul-
tilevel powers of hierarchical structures
that has a certain goal should be created —
legally defined powers, including those
that were added to the previously given
(distributed) powers, of the upper level
and powers of those that have lower place
till the lowest level(s).

At the same time the “borders” for
a state interference are defined by the lev-
el of development of society and its fun-
damental principle — a human, the guar-
antees of human’s rights and freedoms,
environment for functioning of politico-le-
gal institutes as means of communication
and control over performance of state
and its officials. Expanding the borders
of their competence and therefore their
independence, a person makes the "ter-
ritory" of state influence smaller. Never-
theless, the constant presence of a state,
its ability to act according to the principle
of complementarity has not less impor-
tance within the relationships “person —
society — state”. Therefore, a subsidiary
state is a state that interferes in society life
only under the conditions of exhausted or
insufficient potential (self-organizational,
material, financial etc.) in order to solve
the problems that arose at a certain level
of governance hierarchy.

Based on the experience in activi-
ties of the EU, practical implementation
of subsidiarity principle, political inte-
gration can be deemed successful under
condition that activities of international
institutes take into consideration sover-

LEGEA SI VIATA

eign interests of States members of the EU
by taking part in the work of state author-
ities and local government administration
without questioning state sovereignty
of every separate state.

Subsidiarity principle becomes means
of delegation and coordination of inter-
action of interlevel powers of hierar-
chically built structures according to
the requirements of national law, standards
of law of the European Union and regu-
latory and legal acts of States members
of the European Union. The mechanism
of realization of subsidiarity principle
requirements works at least in two main
cases that can be considered as well-es-
tablished and traditional for the countries
of the European Union:

a) lack of sovereign powers of States
members of the EU for effective solution
of problems that become exterritorial,

b) necessity of complementation/
concretization of exclusive powers
of the institutions of the EU initiated by
its sovereign members.

Looking at such understanding, sub-
sidiarity principle contributes to improve-
ment of hierarchical politico-legal forms
of interaction of center and its components
(both horizontally and vertically) while
being one of the additional forms of crea-
tion of legally set standards and their real-
ization according to the specific historical
conditions, goals of cooperation, pros-
pects of development. A certain exception
is relationships of a state and a citizen as
well as challenges, risks and dangers as
a subject of reaction with regard to real-
ization of subsidiarity principle require-
ments at the supranational level that are
related to assertion of rights and freedoms
of a person, their legal interests according
to the constitutional regulations of one
of the countries-members of the European
Union.

The mentioned particularity of sub-
sidiarity principle eliminates its contra-
dictory, double characteristics as it is
sometimes mentioned in the scientific lit-
erature: according to its original and there-
fore determinant basics, the mentioned
principle is complementary, i.e. it contrib-
utes to certain precision according to its
nature and taking into account the tasks
on implementation of effective func-
tioning of hierarchically built structures
of power. In this sense the subsidiarity
principle more serves as means of search
of adequate politico-legal answers to the



problems of powers distribution, devel-
opment of mechanism of formation
and functioning of self-sufficient hierar-
chical structures of different levels both
on national and supranational levels.

In general the nature of relations
between a federation as a type of state sys-
tem and subsidiarity principle is defined
by many politico-legal circumstances.
The most important are the following
conditions: a) by fully distributing some
powers to the subjects of federation,
the government of a federative state
should consider real possibilities (per-
sonnel, organizational, financial etc.) for
development of the regions; b) distribu-
tion of powers is done by subject of fed-
eration in the name of the central federal
government that is the Council of Europe
[4]. The above-mentioned message can
cause increase in risks of conflictogenity
in relationships between different subjects
of policy, including the regional ones, that
can be solved by creation of multilevel
“spheres of governance”.

It is known that the objective pre-
condition for formation and develop-
ment of such phenomenon as federalism
is decentralization that is understood
as politico-legal process of delegation
of powers or responsibilities from cen-
tral government to local administrations
in order to optimize solution of problems
of nationwide importance and to realize
regional and local programs. Decentrali-
zation is also seen as a structure element
of subsidiarity principle. In some cases
the idea of subsidiarity in its tradition-
al meaning can be treated as close to
the decentralization [5]. Decentralization
expects recognition of regional units as
legal entities of territorial self-govern-
ment that significantly differ due to their
cultural, economical and political condi-
tions [6, p. 96].

Implementing the policy of decen-
tralization, the State provides in particu-
lar the improvement of administrative
and territorial system to give the local
authorities the right to resolve econom-
ical, cultural and other territorial com-
munities’ problems. In fact, it refers
to the processes that take place within
the unitary model of the state-building,
since virtually every country has some
territories that differ significantly from
each other. These differences concern
natural and climatic conditions, history,
ethnic composition of the population, lan-

guage, culture, religion, etc. Taken togeth-
er, they lead to the formation of quality
identity of defined territory. According
to the nature of the relationship between
the regions, as well as their historical
role in the process of state-building, state
and regional policies should be formed.
At the same time, the level of awareness
by regional and local leaders of their
importance and politico-legal responsibil-
ity is becoming very important.

According to subsidiarity princi-
ple’s requirements the decentralization
has a number of substantive issues: regu-
lation of acceptable level of power distri-
bution (local, regional or federal); legisla-
tive implementation (institutionalization)
of the level of power of each institution
at each of the above-mentioned levels;
determination the nature of politico-ad-
ministrative relations between the central
Government and federal entities as well
as politico-legal system of relationship
between the above-mentioned entities.
As the European experience shows, these
problems tend to be increased in the case
of their lack of timely decision-making
and can provoke various separatist move-
ments.

Absolutization of a particular form
of state administration doesn’t provide
a means of ensuring this effective admin-
istration. Balancing the mechanisms
of centralization and decentralization
is required, which allows to implement
the nationwide interests on the one hand,
and on the other - to take into account
public rights and legal interests of feder-
ative entities.

There is no a regional policy that can
achieve accelerated (enhanced) econom-
ic growth or increase the population’s
income of backward regions. Effective
implementation of regional policy means
largely depends on the absorptive capac-
ities of regions and territorial communi-
ties as the ability of effective use of given
powers and resources.

According to historical experience,
the processes of deepening region-
alization in some cases can lead to
the beginning of federalization of state
system, while in other situations there
aren’t any above-mentioned dynamics.
The main reason for this is that in the case
of decentralization, the direct exclusion
of state authorities as a legal entity takes
place in favor of another legal entity -
a local management team that also can
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be a commune, a department or a state
institution. At the same time, it does not
mean that the decentralization of pow-
er will be transformed into the federal-
ism. The state policy in administrative
and territorial structure implies the need
for an optimum combination of centrali-
zation and decentralization in the process
of implementing public power and tak-
ing into account the demographic, cul-
tural, linguistic and other particularities
of regions and localities. It also should
promote the rational distribution of pro-
ductive forces, infrastructure develop-
ment, maximum maintenance of state
authorities to people, develop appropri-
ate conditions and opportunities in order
to provide the public with socio-cultural,
personal and administrative services. It
means that the administrative and territo-
rial unit is one of the most important ele-
ments of public power’s formation which
is crucial for the effective and adequate
state policy throughout the country. Con-
sequently, the reformation of administra-
tive and territorial system is to optimize
the system of territorial management, to
have good relations between administra-
tions at different levels, to raise the popu-
lation’s standard of living in each locality.

Recently, the term “decentralization
of power” as a means of management is
based on the distribution of powers by
central territorial Government directly
to these territories in order to enhance
the federative structure of a state.
The state, through the decentralization,
ensures the integrity of the country by
improving rights and obligations, powers
and responsibilities of its territories [7].

Conclusions. The informative char-
acteristics of subsidiarity principle, its
theoretical and methodological potential
provide for the possibility of formation
of dynamic social relations, multi-lev-
el power structure, ranging from local
to federal, inter-state or supranational
powers.

The main advantage of using subsidi-
arity principle in its unity with constitu-
tional laws includes the possibility of hav-
ing the management impact on the level
that is the best suited to the optimum solu-
tion of the problem that is under consid-
eration. The advantages of subsidiarity,
at least in its classical sense, are based on
the fact that this principle is capable of:
a) being presented as the constitutional
principle of separation of powers between
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different managerial levels; b) protecting
the following levels from the excessive
centralization; ¢) promoting democracy in
a multi-level government (management)
system — a society.

Consequently, subsidiarity principle,
“federalizing” the political process in
the States members of the EU, contrib-
utes simultaneously to the withdrawal
of a state on the international legal level,
forms a higher degree of power, there-
by affirming the indivisible meaningful
and functional unity in various vertical
directions — “from the top — downwards”
and “from below — upwards”.

The content and possibility of sub-
sidiarity principle can only be realized
in a context of decentralization of power.
The last one, as is known, involves solv-
ing problems at the place of their occur-
rence.

The effectiveness of subsidiarity prin-
ciple is associated with the possibilities
of its application in a way of optimiz-
ing the relations of interrelated centers
of power, and subsequently, with
the direct implementation of its substan-
tive legal requirements. The theoretical
and methodological potential of subsidiar-
ity principle allows: a) to ensure the legal
unity of multi-level federal power, that is
hierarchical by nature; b) to help to unify
goals and directions, as effective manage-
ment of society; ¢) to ensure institution-
al and legal unity of federative members
(entities) and structure of a state .

The above-mentioned information is
added with a certain limitation of the tra-
ditional understanding of subsidiarity as
Delegation of powers by federal pow-
ers to the regions (federative members)
as well as its modern application that is
against the individual States members
of the EU and is as a supranational forma-
tion. Under such conditions, the system
of powers, its unity and separation, is pre-
sented as complementary and subsidiary
with the appropriate use of the leverage
of checks and balances.

In this regard, at the level of European
Union policy, the understanding of sub-
sidiarity principle as providing the legal
means to give the priority to public ini-
tiatives, local government administration,
comparing with government authorities
(at the level of individual States members
of the EU) or federal power of the EU
deserves attention. Consequently, this
principle involves providing, at least
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in the implementation of social policy,
the legislative regulation of interaction
of governmental and non-governmental
institutes, with the latter priority. It can
be considered as an effective legal way to
ensure the social civil society initiatives
support.

In inter-State relations the subsidiarity
principle, being consistently implement-
ed in the legislation, has the potential to
advance despite of its complementary
status, the meaningful definition, struc-
ture and nature of integration processes
at different levels - from intersectional to
supranational with the federal or confed-
eral entity on the top. However, it is indic-
ative that disregarding this principle’s
requirements has the effect of unification,
simplification and even recentralization
that is governed by unified center and has
an inevitable impact on the efficiency
of'its implementation. In this sense the EU
is a relevant example, where subsidiarity
principle is gradually taking the real fea-
tures of politico-legal means of manage-
ment without being unequivocal.

Lack of clear determinate mean-
ing of subsidiarity principle allows each
State member of the EU to interpret it
according to their national particularities
which determines universality and sup-
port on the one hand, and on the other
hand — reducing the pressure, the neutral-
ization of possible cases of dissatisfac-
tion, for instance, in the case of increase
in supranational trends in the European
Union policy. For example, the Unit-
ed Kingdom of Great Britain considers
the subsidiarity principle as politico-legal
means of defense of national sovereign-
ty and limitation of undesirable (from
the point of view of the UK) involve-
ment in the affairs of other States mem-
bers of the EU while this principle allows
official Brussels to implement the policy
of federalization of the EU.

The dark side of this process is that it
can increase conflicts in relations between
the States members of the EU.
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