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SUMMARY

Creative and intellectual activity is one of the most important life aspects and life forms for each person. The object of
intellectual property is the result of such aforementioned activity, for example the implementation of a certain idea in life, and
thus the acquisition of an objective form. At this stage of rapid and dynamic development of science, the number of intellectual
property objects is steadily increasing, which, in turn, makes it impossible to establish a clear list of intellectual property objects
at the legislative level.

One of the problematic and pressing issues is know-how belonging, or vice versa, the non-attribution of it to the system of
intellectual property rights objects. This issue arises also because there is no unity in defining the above category, its essence, legal
nature, mechanism of protection and protection of the right to know-how. Abovementioned issues make the research relevant for
determining the place of know-how in the system of intellectual property objects. While writing the scientific article, it was analyzed
the place of know-how in the system of intellectual property rights objects in view of the scientific opinions pluralism regarding the
interpretation of the very definition of “know-how”.

In the context of European integration processes, it is also important to research the positions of the foreign community
representatives regarding the possibility of assigning know-how to the intellectual property objects system. However, it was found that
the problem of securing the above-mentioned definition at the legislative level exists not only in Ukraine but also in most countries of
the world. In view of this, it was found that this category does not have an exact legal substantive content that would be outside the
provisions of the normative act.
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HNCCIEJOBAHUE HOY-XAY KAK BO3MOKHOTI'O OBBEKTA
B CUCTEME OBBEKTOB UHTEJUIEKTYAJIbBHON COBCTBEHHOCTH:
CPABHEHMUE C 3APYBEXXHBIMHU CTPAHAMHM

Mapuna YTKHHA,
KaHJUJaT IOPUIHYECKHUX HayK,
TIperofaBarenb Kaeapsl YroJIOBHO-TIPABOBBIX JUCIUILIMH U CYIOIIPOM3BOICTBA
YueOHO-HayYHOTO UHCTHUTYTA IIpaBa
CyMCKOro rocyJapcTBEHHOTO YHUBEPCUTETA

AHHOTALUA

JInst KaxJ0ro 4esnoBeka OIHOH M3 (HOpM >KH3HENCSITENBHOCTH U BOKHEHIIMX CTOPOH JKH3HHU SIBISICTCS TBOPYECKAsl, MHTEIICK-
TyaJbHasi ACSATENbHOCTD. Pe3yapTaToM BbILICYKAa3aHHOM NESTENbHOCTH SBISIETCS, B CBOIO OYepellb, OOBbEKT MHTEIICKTyalbHON CO0-
CTBEHHOCTH, TO €CTh BOIUIOIICHHE KOHKPETHOM HIICH B JKH3HB, IIpHoOpeTeHrne 00bekTHBHON (hopMbl. Ha TaHHOM 3Tare CKopoTeYHOro
Pa3BUTHS HAyKH KOJMYECTBO OOBEKTOB MHTEIICKTYaJ IbHON COOCTBEHHOCTH MOCTOSIHHO YBEINYUBACTCS, YTO, B CBOIO OYEPE/lb, IE/IACT
HEBO3MOXXHBIM 3aKPEIICHHE Ha 3aKOHOAATEIHHOM YPOBHE UX YETKOTO TIEPEUHSI.

OpHUM 13 POOIIEMHBIX U aKTyaJIbHBIX BOIMPOCOB SBISICTCS BOTPOC O MPUHAUICKHOCTH HITH, HA000POT, HE OTHECEHUH HOY-
Xay K CHCTEeME OOBEKTOB IpaBa MHTEJUICKTYaJIbHOW COOCTBEHHOCTH. J[aHHBIH BONPOC BO3ZHHKAET U IOTOMY, YTO OTCYTCTBYET
€IMHCTBO B ONPEICICHNH BhILICYKa3aHHOM KaTeropHu, €e CyLIHOCTH, TPABOBOH IPUPOABI, MEXaHM3Ma OXPaHbI U 3aLUTHI IPaBa
Ha HOy-xay. Bce 9TO akTyalu3upyeT IpOBeAeHHE MCCIENOBAaHMS JUIS ONpPEeNICHHs MeCTa HOy-Xay B CHCTeMe O0BEKTOB IpaBa
MHTEJUICKTYalbHO# coOcTBeHHOCTH. [IpM HaMMCaHUHM CTaThH NPOAHAJIM3UPOBAHO MECTO HOY-Xay B CHCTEME OOBEKTOB IpaBa
MHTEIJICKTYalbHON COOCTBEHHOCTH, YYHMTBHIBAS IUTIOPAJIM3M HAyYHBIX MHEHHH OTHOCHUTEIBHO TPAKTOBKH camoil AedUHHIHH
«HOY-Xay».

B KOHTEKCTE eBPOMHTETPALIMOHHBIX IIPOLIECCOB OONBIIOE 3HAYCHHE IPHOOPETaeT 1 U3yUYCHHE MO3UIMI TpeacTaBuTeNei 3apyOeK-
HOTO COOOILECTBAa O BO3MOXXHOCTH OTHECCHHUSI HOY-Xay K CUCTEME OOBbEKTOB MHTEIUIEKTYallbHOM coOcTBeHHOCTH. OHaKO mpobiemMa
3aKpEIUICHHUsI Ha 3aKOHO/IATEIbHOM YPOBHE BBIIICYTOMSIHYTOH Je(UHHIMK CYIIECTBYET HE TOJNIBKO B YKpauHE, HO U B OOJBIINHCTBE
cTpaH Mupa. HecMoTpst Ha 3TO, YCTaHOBJICHO, YTO JJaHHAsl KaTEropus HE HMEET TOYHOTO FOPHIMYECKOTO CYIIHOCTHOTO COACPIKaHMS,
KOTOpOe ObI 00YCIIOBIUBAIOCH Obl OJIOXKEHUSIMA HOPMATUBHOTO aKTa.

KiioueBble c/10Ba: HOy-Xay, HHTEIIEKTyalIbHast COOCTBEHHOCTD, 0OBEKT, pe3ylIbTaT HHTEIUIEKTYaIbHOH COOCTBEHHOCTH, KOMMeEp-
Yyeckas TaiHa.
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Introduction. Today more and more
attention is paid to the issues connected
with intellectual property in general and its
objects in particular. It can be explained
with the necessity of compliance with
the innovations and standards of interna-
tional legal regulation in the field of intel-
lectual property.

Development of science and society
informatization causes the occurrence
of new intellectual property rights
objects. The list of intellectual prop-
erty rights objects which is identified in
the Civil Code of Ukraine now is some-
what outdated. Issue as to the attribu-
tion or non-attribution of know-how to
the system of intellectual property rights
objects is one of the most current. This
is due, first of all, to the lack of a clear
definition of “know-how”, its legal nature
and mechanism of protection. According
to the abovementioned, it is necessary to
identify the place of know-how in the sys-
tem of intellectual property rights objects.

Analyzing know-how in the intellec-
tual property rights system it should be
mentioned that the issue of its attribution
to such system is complicated by the ambi-
guity of the definition of “know-how” in
the legal doctrine of Ukraine. Among all
intellectual property rights objects inven-
tions and know-how are most closely
related, as in this capacity, most innova-
tive developments are protected. Thus
the role and importance of know-how in
the epoch of rapid scientific and techno-
logical progress is growing every year.
So, the issue of defining the term “know-
how” as a whole, as well as its belonging
to intellectual property objects, is relevant.
According to the abovementioned article
is devoted to the definition of “know-
how”, its legal protection and place in
the system of intellectual property rights
object in comparison with foreign coun-
tries.

Literature review. The theoretical
background of research is based on sci-
entific works of Ukrainian scientists as
T. Biehova, V. Dmytrenko, D. Marits,
B. Prakhov, O. Shtepa etc. For example,
T. Biehova analyzed the position as to
the identity of the know-how and trade
secret categories [1]. V. Dmytrenko
pointed out distinctive and similar fea-
tures between know-how and innovative
proposal, integrated circuit layout, scien-
tific discovery in her scientific work [2].
O. Shtepa determined such positions as to

know-how: there is no definition at the leg-
islative level; experience of foreign legal
practice gives the possibility of know-how
attribution to the system of intellectual
property rights objects [3]. Also know-
how was the subject of research of such
foreign scientists: Thomas Duston, Thom-
as Ross, Mikus Dubickis, Deishin Lee,
Eric Van den Steen. However, research as
to the place of know-how in the system
of intellectual property rights objects is
still relevant. However, despite the prob-
lematic, complex and debatable nature
of the given issue, it should be empha-
sized that the issue of know-how attribu-
tion to intellectual property objects, or
their delineation, requires thorough analy-
sis and study.

The aim and objectives of research.
The aim of the given article is to research
the essence of the definition “know-
how”, its peculiarities and place
among the intellectual property rights
objects in accordance with scientific
approaches, legislation and practice
of its implementation. Also the aim
ofthe research is the comparison of “know-
how” definition and place with foreign
countries.

To achieve the aim of research
the following objectives are defined:

1. To analyze the approaches to
the definition of “know-how”.

2. To research the possibility of know-
how” belonging, or vice versa, its non-
attribution to the system of intellectual
property rights objects.

3. To determine the place of “know-
how” in the system of intellectual property
rights objects in foreign countries, its
legal regulation.

4. To compare definition of “know-
how” in Ukraine and foreign countries
and research the possibility of foreign
experience implementation in Ukraine.

Research of existing solutions
of the problem. At present, as noted
above, there is no consensus among
the representatives of scientific commu-
nity about the know-how and its place
among the intellectual property rights
objects. The most appropriate way to
research know-how is to carry out a com-
parative analysis and correlation of know-
how with other intellectual property rights
objects in order to determine whether it is
possible to refer it to such system. General
and single definition of the term “know-
how” is absent not only in science, but also
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at the legislative level. In this case, ana-
lyzing court decisions in the field of intel-
lectual property, there is no clear unani-
mous definition of the term “know-how”
and all cases that are related to intellectual
property rights in general, and know-how,
in particular, are resolved in their subjec-
tive view by the court. That’s why it can
cause problems and disagreements related
to the regulation and protection of legiti-
mate human rights and interests.
Traditionally it is considered that
definition “know-how” firstly appeared
in the Anglo-American legal system in
the 19" century which is used to be short
for “know how to do”. While histori-
cal development different approaches to
the essence and definition of “know-how”
have been formed. Firstly “know-how”
was understood and interpretedas solu-
tions to problems of a technical and pro-
duction nature. So in this case and such
connection it is normal that it was used
initially in the meaning of “production
secrets”. But later, the essence of “know-
how” definition has changed and it
began to include information of a differ-
ent nature, for which a restricted access
regime was established. In such connec-
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tion with the terms “trade secrets”, “confi-
dential information”, “information consti-
tuting a trade secret” were used.

But with time the definition of “know-
how” began to include, objects that
were not the result of intellectual activ-
ity and were not able to act as an object
of protection in the exclusive right regime.

Copyright vs. know-how. Analyz-
ing the essence of know-how at modern
stage of development it should be men-
tioned that without no doubt know-how is
the result of intellectual creativity. It can
be explained in comparison with other
intellectual property rights objects, for
example, objects of author’s and related
rights. It should be noted that its com-
mon feature is its affiliation with results
of intellectual, creative activity. In turn, to
a certain extent dispositions of copyright,
including know-how are extended to all
intellectual property rights objects.

Right of patents vs. know-how. In such
comparison it is important to remember
and understand that its common features
are originality and novelty which are in
some ways the criteria for patentabil-
ity of patent objects and also — its intan-
gible nature. But it should be noted also
that there are distinguishing features.



For example, its privacy and also — time
of rights to possessions protection.

Rationalization proposal vs. know-
how. Analyzing these two categories, it is
important to note that there are many com-
mon features between it. To the extent that
non-disclosure protection is set in enter-
prise, institution or organization, rational-
ization proposal can become know-how.

Integrated circuit designs vs. know-
how. Accordance to Ukrainian law “On
Protection of Rights to Integrated Cir-
cuit Designs”, such intellectual property
rights objects would (integrated circuit
designs) should meet eligibility require-
ments for protection if it is original (if
it has not been created through a mere
reproduction (copying) of other inte-
grated circuit design) and also has some
key distinction — has new features. In this
wise, author who creates integrated circuit
designs can store information on his result
in confidence, and the given object falls
into the category “know-how” [4].

Trade secret vs. know-how. Such com-
parison is the most difficult because there
are two intellectual vested interests. Some
scientists are sure that these two categories
are identic and can be used as synonyms.
And others hold the exact opposite view
and explore “know-how” and “trade secret”
as autonomous and independent categories.
There are also opinions that know-how
should be considered as a particular type
of trade secret. Trade secret is a secret infor-
mation notably that is unknown to people,
is inaccessible for people who deal with
such type of information. Also trade secret
has commercial value and can be the subject
of to appropriate measures to preserve its
secrecy, taken by the person who lawfully
controls it. Based on the above both trade
secret and know-how is an information. But
there is a difference in type of information.
Know-how always is exposed as informa-
tion in the sphere of engineering and tech-
nique, and trade secret — information on
facts. But there is one important thing or
even feature which has know-how: know-
how can consist of and include such facts
which are publicly available, but in aggre-
gateit is integrated.

The term “know-how” has more larger
relationship and includes both trade secret
and official secret, provisions of which are
referred on protection against unfair com-
petition, provisions of treaty-made law
and tort law, also criminal provisions in
cases of criminal acts attendance.

According to the given comparison
it should me mentioned that there are
both common and distinctive features
between know-how and other intellec-
tual property right objects. To common
features between know-how and other
objects belong such features as: immate-
rial essence; originality; social implica-
tion; economic value; result of intellectual
creative activity. Such features as absence
of official registration and absence of term
of a substantive law according to the fact
that its force is saved during the time
of author’s confidentiality. Conformably
with the fact know-how has more common
features with intellectual property rights
objects and also it is a result of intellectual
creative activity of a person, also contains
the feature of originality, it should be con-
templated the issue of know-how belong-
ing to the system of intellectual property
rights objects.

Such problem as to providing a leg-
islative framework for know-how is also
known for foreign countries. So it can
be said that there is no exact legal defini-
tion of such category. In France it is used
“savoir”’, in USA — “trade secret”, Ger-
many — “wissenwie”. But it was found
the term “know-how” in the legislation
of the Great Britain and USA. Thus in
the Great Britain it is used as a learn-
ing productional experience. A. Wise
noted that all manufacturing information
and engineering skills which are used in
the process of manufacturing of goods
and materials, development of captive
mine, oil wells, mineral resources, during
research, agrarian and forestry engineer-
ing works are referred to know-how [5].

As to the USA, all issues connected to
the know-how are regulated by the Con-
stitution of country according to which,
the given issue belongs to the compe-
tence of every state. But in accordance
with the legal framework of USA there
is a legal act Eqaul Law which has gen-
eral recommendations for states are in fact
can be subjects to adoption at the level
of the latter.

A short definition of “know-how” is
commonly accepted meaning in foreign
countries. Thus Legal Dictionary of Strud
gives such meaning of the term “know-
how”: it is technical knowledge and expe-
rience which were accepted as a result
of highly-specialized production [6].

Also its definition we can find in Ger-
man Economical Encyclopedia according
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to which “know-how” is special knowl-
edge which are originated from practi-
cal or technical experience, for example.
“Know-how” can be pursued to other
companies by means of transfer of best
practices on a contractual basis (agree-
ment for “know-how”) like under license
agreement [7].

According to the definition given
at the Encyclopedia of the Intellectual
Property it should be mentioned that defi-
nition “know-how” has a broad meaning
and can cover different technical or other
information which is necessary for pro-
duction of any product and is economic
value. Also, it is noted that “know-how”
other than trade secret can exist without
assistant of enterprise [8].

Also, it is mentioned that the defini-
tion “know-how” is also can be found
at the European Union legislation. Thus
European Union Commission Regulation
Ne 772/2004from 27" April, 2004 defines
“know-how” as a conjunction of unpatent-
ed practical information which is a result
of experience or investigation and also
is not a matter of common knowledge or
easily-accessible, that means secret; sen-
sitive, that means important and useful for
production information. The term “know-
how” is going from the English phrase
“know how to do” and at first it was used
in USA in 1916 in the judicial decision
at the litigation “Disend against Braun”.

Conclusions. Analyzing an experi-
ence of foreign countries as to the issue
of know-how regulation, for Ukraine such
principles should be fundamental:

— know-how has an economic value
and belongs to a person who created it or
bought in a lawful way;

— transport of know-how takes place
on contractual basis or in other way
according to native legislation;

— know-how is defended from illegal
assumption and dissemination.

Sum it up so far, such conclusions are
important for research. In Ukrainian leg-
islation there is no definition of the cate-
gory “know-how” and it creates scholarly
discussions as to its belonging to the sys-
tem of intellectual property objects; trade
secret and know-how are similar with
common features and it is difficult to dis-
tribute it.

As to the issue of know-how belong-
ing to the system of intellectual property
objects, there are features that character-
ize it as an intellectual property object. For
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such features it should be referred the fol-
lowing: immaterial essence of know-how;
non-disclosure regime as the basis of legal
protection; right to know-how doesn’t
have time of protection, that means that it
is actual until information is confidential.
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BOITPOCBHI OPTAHN3AIINHU
JTUIIJIOMATUYECKOM JESTEJABHOCTH
B IIOJINTUKO-ITPABOBBIX COYNHEHUAX
JAPEBHEI'O KUTASA

Cepreii ®PEJYUIINH,
KaHANUAAT IOPUINIECKUX HayK, JOICHT,
JIOLCHT Kadepbl aIMUHUCTPATHBHOTO NIpaBa
HanmoHanbHOTo 10pHIMYeckoro yHuBepcurera uMenu SIpocinasa Myznporo

AHHOTAIUSA

Crarbs TOCBSIIIEHa HM3Y4YEHHIO B3IIANOB Mbicinuteneid [lpepnero Kutas B cde-
pe OpraHM3alMy JAUIUIOMAaTHYECKOH IEATeNIbHOCTH, ONPENCNICHHI0 uX couepxanus. Ha
OCHOBAHMH aHAJM3a IOJMTHKO-TIPaBOBEIX counHeHuil pesnero Kutas u coBpemeH-
HBIX MCCIIEJIOBaHUH JleNaeTcs BBIBOJ, 4TO MbiciuTenu JIpeBHero Kutas paccmarpuBaiu
BHEIIIHUE CHOLIEHHS KaK OT/EJIbHOE HAlpaBiIeHUE roCyAapCTBEHHOW JIESATEILHOCTH, a
TaK)Ke OJHUMH U3 NEPBBIX B MHUPOBOH MOIHTHKO-IIPABOBOW MBICIIH MHCATH 00 0COOBIX
YMHOBHMKAX — CITy’KallliX B chepe BHELIHUX CHOIICHUH rocyapcTBa («4MHOBHHUKAX I10
HaJIAKMBAHUIO COIO30B», «UMHOBHHUKAX-IMIOCPEAHUKAX» U T. I1.), 0Opallalich K BOIPO-
caM OpraHHM3aLUH UX JeSTeIFHOCTH (TpeOOBaHM K TIOCIaM, X KauecTBa, 3a1a9H 1 (DyHK-
LM, OTHOLIEHHS MEX/Ty [IPaBUTENEM U €TO IOCIIOM U Jp.).

KiroueBble ciioBa: quruioMaTnieckas IeATENbHOCTb, AUIIOMaTHYeCcKas CIyxoa,
JUTIOMATHYECKHE CITyXKallue, TOJIMTHKO-TIPaBoBEIe yueHws, [Ipesunii Kuraii.

THE ISSUES OF DIPLOMATIC ACTIVITY ORGANIZATION
IN POLITICAL AND LEGAL TREATISES OF ANCIENT CHINA

Serhii FEDCHYSHYN,
Candidate of Juridical Sciences, Associate Professor,
Associate Professor of the Administrative Law Department
of Yaroslav Mudryi National Law University

SUMMARY

The article is devoted to analysis of the views of thinkers of Ancient China in the
sphere of organization of diplomatic activity, defining its content. Based on the study
of political and legal treatises of Ancient China and modern researches, it is concluded
that the thinkers of Ancient China considered external relations as a separate area of
state activity, and also were ones of the first in the history of world political and legal
thought, who had written about separate government officials in the sphere of external
relations (“officials for conclude alliance”, “intermediary officials”, etc.) and considered
the organization of their activities (requirements for ambassadors, their qualities, tasks
and functions, relations between prince and his ambassadors, etc.).

Key words: diplomatic activity, diplomatic service, diplomatic servants, political
and legal treatises, Ancient China.

ITocTanoBKa l'lpOﬁ.]'leMl)l. I[J'[SI C OTUM AaKTyaJIbHbIM TIPECACTABIISICTCA

OOHOBJIEHUSI TEOPETHUYECKHX IPEICTaB-
JICHUH O JUIIIOMaTHYEeCKOH ciryxOe Kak
BUJIE TOCYIApCTBEHHOH CIyKObl 0O0JIb-
I0€ 3HAUCHHE UMEET HE TOJBKO aHaIH3
COBPEMEHHBIX HAy4HBIX IIOIXOAOB, HO
U HCCIEN0BAaHUE HCTOPUKO-TEOpPETHYE-
CKUX YCJIOBUH M Ipennochuiok ¢opmu-
pOBaHMSA MHCTUTyTa JAUILUIOMAaTHYECKOM
CIyObl, U3yYCHHE B3IVIAZAOB MBICIIHTE-
JIel pa3MYHBIX TIEPUOOB B chepe opra-
HU3allud W IIPAaBOBOTO PEryIUPOBaHUS
UIIIOMAaTHYeCKOH CiykObl. B cBsi3m

aHaJN3 TOJIUTHKO-TIPABOBBIX YUCHHH TeX
PETHOHOB, B KOTOPHIX BIIEPBEIE Ha 3eMIIe
3apoIWIIach IMBIIIM3AIHS, 00pPa30BaIUCh
LEHTPHI MEXXIYHApOIHOW JKU3HU U TIpaK-
THUKOBAIUCH JIUIIOMAaTHYECKUE OTHOIIIE-
Hust. OIHUM M3 TaKUX HEHTPOB ObuT Jpes-
Hul Kuraii.

Cocrosinue wuccienoBanus. Duno-
co()ckoe U TMOIUTHUKO-TIPABOBOE HACIEIUE
Jpesuero Kurast He 00me/ieHO BHUMAaHH-
€M y4eHbIX M3 pa3HbIX oOnacteil 3HaHUM.
B wactHOCTH, B paMKax IOPHIMYECKOI



