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K BOIIPOCY O ITIPU3HAKAX UICTOYHUKOB
CEMEHMHOTIO IIPABA

Baagumup BATPAC,
KaHIU/JIAT OPUANYECKHX HAYK, TOLCHT,
mpodeccop XMETbHUIKOTO YHHBEPCUTETA YIPABICHHUS U [IpaBa
numenu Jleonnna FO3pkoBa

AHHOTAOUSA

B craTbe npoaHanM3upOBaHbl B3IABI YKPAMHCKUX U 3apyOeKHBIX Y4EHBIX-IIPABO-
BEJIOB OTHOCHUTEJIBHO OINPE/ICJICHUS IIPU3HAKOB HCTOYHUKOB CEMEHHOrO0 IIpaBa. ABTOPOM
BBIZICJICHBI TIPH3HAKH HCTOYHUKOB CEMEWHOTO MpaBa, 00IIHe ¢ MPU3HAKaMH HCTOYHHUKOB
MHBIX OTpacliel paBa: MPaBOTBOPUECKAsi 3HAYUMOCTh, BCEOOIIHOCTh, HOPMATHBHOCTD,
00111e00513aTeNbHOCTD, FAPAHTUPOBAHHOCTH CPEICTBAMU OOIIECTBEHHOTO BO3CHCTBUS
WM TOCYHapCTBEHHOTO IMPUHYXKICHHUS, (opMajbHas ONMpPEACICHHOCTh CONIEpIKaHuUs,
odunmanbHEI XapakTep, MyOIU4HOCTh, 0cobast ropuauyeckas popMa BbIPAKECHUS H
3aKpeIUICHHUs MPaBOBBIX MPEANUCAHUH, JIETraJbHOCTh U JIETUTUMHOCTD, CUCTEMHOCTb,
BHYTPCHHSISI CTPYKTYPUPOBAHHOCTh M UEPAPXUIHOCTH. TakiKe BBIIEICHBI crienuduye-
CKHe NPU3HAKH UCTOYHUKOB CEMEIHOro npapa: cneuuuuecKuid mpeaMeT 1 MeTo Ipa-
BOBOT'O PEryJIMpOBaHUs; OOJbILIOE BIMSAHUE TPAAULMI W/UIM PEIMIMU Ha COIEpIKaHUE
HCTOYHHKOB CEMEWHOr0 MpaBa, 0COOCHHO B CTpaHaX C TPaAUI[HOHHON M MyCylIbMaH-
CKO¥ IPaBOBO# CHCTEMOI; KOMU(PHUIIMPOBAHHBIM PABOBOW aKT KAK OCHOBHOW MCTOUYHHK
ceMeiHoro npasa.

Ku1roueBble ¢JI0Ba: MCTOYHUK [TPaBa, ICTOYHHK CEMEHHOTO MpaBa, HOPMATHBHOCTb,
UEePapXUYHOCTh, CHCTEMHOCTb.

ON THE FEATURES OF FAMILY LAW SOURCES

Volodymyr VATRAS,
Candidate of Juridical Sciences, Associate Professor,
Professor at the Department of Civil Law and Procedure
of Leonid Yuzkov Khmelnytsky University of Management and Law

SUMMARY

The scientific article author analyzes the views of Ukrainian and foreign legal
scholars on determining the features of sources of family law. The author identifies
features of sources of family law, common with features of sources of other branches of
law: law-making significance, universality, normativity, general obligation, guarantee of
means of public influence or state coercion, formal certainty of content, official nature,
publicity, special legal form of expression and consolidation of legal requirements,
legality and legitimacy, systematicity, internal structure and hierarchically. Specific
features of family law sources are also highlighted: specific subject matter and method
of legal regulation; great influence of traditions and / or religion on the content of family
law sources, especially in countries with traditional and Muslim legal systems; codified
legal act as the main source of family law.

Key words: source of law, source of family law, normativity, hierarchically,
systematicity.

ITocTtaHoBka nMpo0/aeMbl. AKTYaJIb-
HOCTh TeMbl HcciaegoBanus. Cyiie-
CTBEeHHOE OOHOBJIEeHHE U pedhopMUpPO-
BaHME CEMEMHOr0 3aKOHOAATEIbCTBA,
cocrosiBieecss B 2004 romy B CBs3H
¢ BCcTyIuleHHeM B cuiry CeMeiHbIM KOJeK-
COM VYKpauHbl, U JaJIbHEHIINE IPaBO-
TBOPYECKHE MPOLECCHl, OOYCIIOBICHHbIC
pa3sBUTHEM HE3aBHCHMOTO YKPAaMHCKO-
IO TOCYIapCTBa, WHTETPHPOBAHHEM €ro
B MHpOBOE M €BpOIEHCKOE MOIUTHYE-
CKO€, 9KOHOMHUYECKOE ¥ COLUAIIBHOE MPO-

CTPAHCTBO, MMIUIEMEHTAINs 3aKIIOYEH-
HOTO MeXIy YKpauHOW M EBponelckum
Corozom Cornamenust 00 accoruanyy,
0COOCHHO B 4aCTH OOHOBJICHUS IPakKiaH-
CKOTO M CEMEHHOro 3aKOHOJaTeIbCTBa, a
TaKOKe NMPU3HAHME B Ka4eCTBE MCTOYHU-
KOB TpaBa peuieHuid W mpaktuku EBpo-
MeHCKOro cyaa IO IpaBaM 4YeJloBeKa,
BBI3BIBACT HEOOXOAMMOCTh mepepadoT-
KH TEOPETUKO-IIPABOBBIX OCHOB MHOTHMX
CeMeHHO-TIPaBOBBIX HHCTUTYTOB. Ocoboe
3HAYEHHE B 3TOM aCIEKTe UMEET HayyHOe
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HCCIIEZI0BaHUE NPHU3HAKOB M IPaBOBOH
MIPUPOABI MICTOYHUKOB CEMEHHOTro IpaBa
YKpauHbl U JPYTUX FOCYAaPCTB, IOCKOJIb-
Ky 3TOMY BOIIPOCY B TEOPHU CEMEHHOIO
npaBa ObLIO y/IEJICHO Majl0 BHUMAHHSI.

Cocrosinue mcciaegopanusi. Ha
cerofHs mpoOIeMaTHKa ONpPEAETCHUs
MIPU3HAKOB MCTOYHHMKOB IIpaBa B paMKax
TEOpPHH TIpaBa MIN JOKTPHUHBI OT/EINb-
HBIX OTpaclieii TpaBa TpeicTaBIeHA
HayYHBIMH TpYyJaMH MHOTHX YUYCHBIX-
IIPaBOBEZIOB. B 4acTHOCTH, MOXXHO IpU-
BECTU Takux YyueHblX, kak C.B. bomi-
Ho, A.Il. Bacunsuenko, T.B. TI'ypoga,
A M. [Ipoznos, C.JI. 3usc, K.}O. Ucmaii-
noB, B.B. Koneiiunkos, H.H. Mapuenko,
H.II. TIlapxomenko, H.H. Pa3ymoBwuu,
B.B. Pemora, A.®. Ckakyn, A.®. [lleba-
HOB, A.M. SIpomeHKo 1 npodnx, KOTOpbIe
KaCaJINCh Pa3JIMYHBIX ACHEKTOB HUCCIEIy-
eMoii mpobIeMbl 00 B KOHTEKCTE OTpe-
JIeTICHAs] TPU3HAKOB HCTOYHUKOB IIpaBa
BOOOIIIE, JUO0 HCTOYHHMKOB OTIEILHBIX
orpaciiedl IpaBa — KOHCTUTYLIHOHHOTO,
YTOJIOBHO-TIPOLIECCYANIBHOTO, TPYILOBOTO,
aZMHHHCTpaTHBHOTO. OHAKO /10 CHX TIOp
OTCYTCTBYeT KOMIIJIEKCHOE HCCIIe/I0Ba-
HUE, B KOTOPOM ObI TOAPOOHO U CHCTEMHO
OBLIM U3JI0)KEHBI BOIPOCHI OTHOCUTEIBHO
MIPU3HAKOB MCTOYHHKOB CEMEHHOro mpa-
Ba YKpauHbl. B CBA3M ¢ 9TUM BO3HUKAaeT
HE00XOAMMOCTh OoJiee TTyOOKOTO U TTOJI-
HOTO HAyYHOTO WCCIIeOBAaHUS JaHHOI
Hay4YHOU NpOOIIEMBI.

Ieanlo u 3aga4eii cTaTbu SBISETCS
OIIpe/iesICHNE Ha OCHOBAaHUH JI0CTH)KCHUH
IIPaBOBOI JIOKTPUHBI 00KX U crenudu-
YeCKUX NPU3HAKOB HCTOYHHKOB CEMEHHO-
IO IpaBa YKpauHBI.

H30:keHHEe OCHOBHOIO MaTepu-
ana. J{ns onpexneneHus oOMMX TNpH-
3HaKOB CEMEWHOro IpaBa, IO HAIIEMy
MHEHUIO, CleqyeT oOpaTuThCA K Hayd-
HBIM TpyAaM Y4YEHBIX, KOTOpPbIE HEIo-
CPEICTBEHHO 3aHMMAaJINCh BONPOCAMHU

HCCIENOBAaHUS  TPAaBOBOM  NPHUPOIBI
HCTOYHHUKOB IIpaBa.
B YaCTHOCTH, o MHEHHIO

H.H. Bomnnenka, npusHakamMu HCTOYHHU-
KOB TIpaBa SIBJISIOTCS:

a) TMpaBOTBOpYECKAs
HUCTOYHHMKA IpaBa — HCTOYHHMK IIpaBa
co3maercss B IpOLECCE  CIELHAIBHOM
MIPABOTBOPUYECKON JIESITENBHOCTH (TaKUM
00pa3oM CO3/1AIOTCSl 3aKOHBI M JPYTHE
HOPMATHBHO-TIPABOBBIC  aKThl), a €ro
MPAaKTUUECKOe 3HAUYEHHWE BBIPAKAETCS
B YCTAQHOBJIEHIH HOPM IIpaBa, CO3JaHHBIX
B 0Cc000OM TOpsIIKE (3TO KacaeTcs MpaBo-

3HAYUMOCTb

BOW JIOKTPHMHBI, 00BIYAEB, FOPUIANYECKOH
JIOKTPUHBI U PEIMIMO3HBIX HOpM). [Ipu-
3HaKaMH IPABOTBOPYECKOH 3HAYMMOCTH
HCTOYHHKOB IPaBa SBIISIOTCS: HEKOHKPET-
HOCTh ajJipecara, BOSMOXXHOCTb HEOIHO-
KpaTHOTO NPUMEHEHUs, COXpaHEeHHE ei-
CTBHS NPEIIHMCAHUS HE3aBUCHMO OT €ro
BBITIOJIHCHYS,

0) HaXOXKJICHHE B BHJIC IOPUINICCKU
oopMIIEeHHON TOCYIapCTBEHHOW BOIH —
B 3aBHCHMOCTH OT HCTOPHYECKOTO THIIA
rocyiapcrsa M IpaBa M OCOOEHHOCTEH
MOJIMTUYECKOTO  PEeKMMa, OOBEKTHBHO
CJIOXKUBILETOCS B JaHHOM OOIIeCTBe,
rocy/apCTBEHHast BOJISI MOXKET OBITh Ipe-
cTaBieHa OO B BHUJE CHCTEMbl HHTeE-
pPECOB 3KOHOMUYECKH M TOJIUTHYECKH
TOCIIOZICTBYIOIIETO KJacca, a B OIpese-
JICHHBIC TIEPUOJIBI JAYKE OJTHOTO YEIIOBEKa,
00 KaK CIIOKHOE BBIPaXKEHHE IOJIH-
THYECKO OOpbhOBI M COTPYJHHYECTBA
KJIACCOB, COLIMANIBHBIX CJIOEB, YYacTBY-
IOIIMX B TOJHUTHKE W HPABOTBOPYECKOM
JIeATENIbHOCTH, KOIZa TOCYAapCTBEHHAs
BOJIA SIBIISIETCSL PE3YyJIBTATOM IIPAaBOTBOP-
YEeCKOro KOMIIPOMHCCA, JIOCTHIHYTOTO
Ha JaHHOM 3Tare OOphObI MOTUTUIECKUX
CHJI M NOJyYMBIINX CBOE IOPUANYECKOE
BBIP2KEHUE B AEATEIBHOCTH HOPMOTBOP-
YEeCKUX OPraHOB;

B) TOCyAapCTBEHHasl 00s3aTeIbHOCTH
U FapaHTHUPOBAHHOCTb — C OJHOU CTOPO-
HBI HCTOYHHK TIPaBa — 3TO MPABOBOMU aKT,
coziepKaluii B cebe paspelieHus, 3ampe-
ThI, TO3UTHBHBIC 00SI3aHHOCTH, HEBBITIOJI-
HEHUE KOTOPBIX HPUBOAUT K «BKIIOYE-
HHIO» MEXaHM3Ma IPaBOOXPAHUTENILHOM
JIeATeNbHOCTH, C JPYrol — IopHIYecKas
IpoLelypa OCYIIECTBICHNS OXPaHbI Ipa-
Ba OT HapylleHHs Oa3upyercs Ha Hpen-
MHCAHUAX, COMACPIKALIUXCS B MCTOYHUKE
npaBa, MPHUAAIOIIUX TOCYJaPCTBEHHOMY
NPUHYXKICHUIO CBOWCTBa 3aKOHHOCTH
U JISTUTHMHOCTH;

r) ocobas ropuandeckas Gopma —
B (OopMe MPUHATHIX TOCYIapCTBOM Mpa-
BOBBIX aKTOB PAa3JIMYHON FOPHINYECKOMH
CHJIBI B 3aBUCHMOCTH OT BHJIa HOPMAaTHB-
HOT'O aKTa U cyObeKTa paBOTBOPYECTBA;

) YCTAaHOBJIEHHE OCHOB, IPUHIIUIIOB
[IPABOBOTO PETYJIMPOBaHHA B OIIpese-
JIEHHBIX cdepax OOIIECTBEHHON XU3HU
[1,c. 5-8].

ITo muennio K.1O. Mcmaiinosa, npu-
3HaKaMH UCTOYHHKOB ITPaBa SBISFOTCSL:

1) HOPMaTHBHOCTH — BO BCEX HCTOY-
HHKaX TIpaBa COACPXKUTCS HAbOp ompe-
JICJICHHBIX [TPABHJI MOBEJCHHUS B TOM WK
WHOH cdepe 0OIIeCTBEHHBIX OTHOIICHUH,

peryaMpyembIx mpaBoM. VX npumeHeHue
paccyMTaHo Ha HEOIpeJeNeHHOe KOJInye-
CTBO CJIy4aeB;

2) HOpMa IIpaBa, coOAepXKalascs
B HMCTOYHHKE, MMEET COOTBETCTBYIOILME
(hOpMBI BBIpaXKEHHS U 3aKPEIICHHUS;

3) myOINYHOCTH — BIMSHUE TOCYAap-
cTBa Ha (JOPMHPOBAHHE KPYyra HCTOYHH-
KOB TIpaBa — roCyJapCcTBO U €ro OpraHbl
MOTYT CaMOCTOSITEJIBHO pa3pabarhiBaTh
T€ WJIM WHbIC MCTOYHUKH MpaBa U BBO-
IUTh UX B JeiicTBUe (Hampumep, HOp-
MaTHUBHO-IIPABOBbIE AaKThl), MOTIYT HX
CaHKIMOHUPOBATh (HalpUMep, NPaBOBOH
00bI4ait)

4) 0011e00653aTeIbHOCTh — OCYILECT-
BJIICHHE IIPABOBBIX IPEAINMCAHUI BCe-
MH CyObEKTaMH IpaBa OOYCJIOBICHO HX
3aIIUTON CO CTOPOHBI TOCYIAPCTBA U BO3-
MOXXHOCTBIO TIPHMEHEHHUSI MEp IMPUHYK-
JICHUSI K HAPYLIUTEI0 COOTBETCTBYIOIIMX
MPaBOBBIX MMPEAMHCAHUIT;

5) ¢opmainbHast ONpeneIeHHOCTh KaK
BBIPQKCHUS, TaK M 3aKpeIIeHHS — 4YeT-
KOCTb U OIIPE/IeNICHHOCTb (hOPMYIIMPOBOK
CyObEKTHBHBIX MpaB M IOPUIMYECKUX
00s13aHHOCTEH, CaHKIMU 3a MX Hapylle-
HHE, JIOKyMCHTAJIbHBI Xapakrep 3aKpe-
IUICHUS B HCTOYHHMKaX MpaBa IPaBUII
MOBEJICHUS CYyOBEKTOB;

6) 7eraJpHOCTH — IPABOMEPHOCTH
BO3HUKHOBEHHS M ()YHKI[HOHUPOBAHUS,

7) nprnoOpeTaroT M TEPSIOT I0pUANIe-
CKYIO CHITY, BHCCCHHE H3MCHEHHH B COOT-
BETCTBHH CO CIELHATBHON FOPHANIECKOM
npouexypoi [2, c. 102].

Kpome Ttoro, yuyeHwlii npucoenuHs-
€Tcs K BBICKA3aHHOW MBICIIH B FOPHJIH-
YeCKOH JHMTepaType O HAJIMYUH Y UCTOY-
HUKOB IIpaBa TaKHUX IIPU3HAKOB, Kak
IOCTYMHOCTh (CBOOOIHBIN OCTYN BCEX
CyOBEKTOB IpaBa K IOJy4eHUIO UHPOP-
MaluH O COACPKaHWU MCTOYHUKA, OCHO-
BaHHBI Ha ONpPEJCICHHOM IOPSAKE ero
oOHaponoBaHHs, OQHUIMAIBHOTO OIly-
OJIMKOBaHHS, a TaKkXe TpeOOBaHHUEM O
MOHSATHOCTH SI3bIKa U (POPMBI H3II0XKEHHS
HCTOYHUKOB TpaBa [3, c. 97]), merutum-
HOCTh (NPU3HAHME HOPMBI HaceJIeHUEM
C TNOMOLIBIO TIOKa3arensi ee colutoe-
Hus iy Hapyuienus [4, c. 10]), uepap-
XUYHOCTh (MCTOYHUKM TpaBa oOpa-
3yIOT OIPENENCHHYI0 HEpapXuio Mo
IOPUAMYECKOH  CHJIe, PAacIOJIararTcs
B TIOpSAKE IIOCIIENOBATEIbHOTO YMEHb-
meHus nocienaHeit [5, c. 10]), cucrem-
HBII XapakTep (KOTOPBIil BBISBISETCS BO
B3aMMOCBSI3IX MEXAy HuUMH [6, c. 11])
U CaMOJOCTAaTOYHOCTh (BO3MOXHOCTB



HanpsiMylo, 0e3 Hamuuus Kakux-aubo
BCIIOMOTATEIbHBIX MEXaHM3MOB IpHUMe-
HATH ero [7, c. 19]).

[To muenuto C.B. bourHo, npusHaka-
MU (opMbI (MCTOYHUKHM) TpaBa SIBISIOT-
Csl: YETKOCTh BHEIIHErO BBIPAXKEHHMS, TO
ecTb (opMa mpaBa MMEET YCTOHYHUBYIO

BHEIIHIOIO 000JI0YKy, KOTOpas HOCHT
Kak TPaBHJIO SI3BIKOBYIO (OpPMy; Ompe-
JICTICHHOCTh COZIEp)KaHUsI — HOpMa IIpa-
Ba JIOJDKHA COJEp)KaTh TE IOJIOKCHUS,
KOTOpbIE ~€AMHOOOPa3HO HOHHMMAIOTCA
cyObekTaMH NpaBa; MPOJOJIKUTENBHOCTD
CYILLECTBOBaHUS; OOIIEH3BECTHOCTD; 005~
3aTeNIbHOCTh, 00ECIeueHHas CPEeACTBAMHU
0OIECTBEHHOTO BO3/ICHCTBUS HMIIU TOCY-
JIAPCTBEHHBIM IPUHYXK/ICHUEM; BCEOOII-
HOCTb; HOPMATHBHOCTb, pa3yMHOCTb
U CIIPaBEIJIMBOCTh; JIETaJbHOCTD (s
HOPMAaTHBHO-ITPABOBBIX aKTOB, MOCKOIIb-
Ky HEBO3MOXHO OIPENEIHTh IIpaBo-
MEpPHOCTh CO3JaHusl OOBIYast, KOTOPBII
BO3HHUKAET HENOCPEACTBEHHO M3 oOlie-
CTBEHHOH IpakTuKy, 6e3 0coObIX Ipole-
IypHBIX npaBui) [8, c. 67-74].

H.M. [lapxoMeHKO OTHOCHUT K HpH-
3HaKaM MCTOYHHKOB IpaBa TaKUe: UCTOY-
HUK TpaBa sBisieTcs oduipanbuoi dop-
MO BBID@KEHHS W 3aKpEIUICHUS BOJIH
CyObEKTOB  IPaBOTBOPYECTBA,  CPEIH
KOTOPBIX OOIIECTBO, HAPOA, TOCYAAPCTBO
B JIUIIE OPraHOB TOCYAAapCTBEHHOM BIa-
CTH; MMeeT OCOOBII MOPSJOK BO3HUKHO-
BEHHST; TOCYJapCTBEHHAsI 00s13aTeILHOCTD
W TOCYJapCTBEHHAsl TapaHTUPOBAHHOCTD;
(hopManbHOCTh; HOPMATUBHOCTB; IOpPH-
JIMYecKasl CUJla, UepapXusi; CHCTEMHOCTb
COZlep KaHus; CTAOMIIBHOCTB; IefiCTBHE BO
BpPEMEHH, NIPOCTPAHCTBE U 0 KPYTY JIUIL
[9, c. 72].

B.B. Pemora, wuccnemys mnpu3sHaKu
WCTOYHHMKOB aJMUHUCTPATUBHOIO IpaBa,
BBIICIISUT CIEYIOLHUE TPU3HAKH:

— MHUCHBMCHHBIH aKT, TO €CTh JOKY-
MEHT, UMEIOLIMil OQHIHATIBHO JOKYMEH-
TapHyo GopMy BbIpakeHHs. VICTOYHUKH
npaBa BCerja HOCAT MUChMEHHBIN Xapak-
Tep, BBIPAXKAOMMHA KX 0O0IIyI0 00s3a-
TEJILHOCTh U BO3MOXXHOCTb JJOBEJCHHS /10

ajpecara;
— 0GUUIHATBHOCTD HUCTOYHUKOB
aJMUHUCTPAaTUBHOTO IMpaBa XapakTe-

pU3yeTcsl TeM, 4TO OHH TNPHHHUMAIOTCS
TOJIBKO KOMIIETEHTHBIM CyOBEKTOM WU
cyObeKTaMH B Ipefenax IOJTHOMOYMH
COOTBETCTBYIOIIETO OpraHa WM JOJK-
HOCTHOTO JIMLA, WM JIPYyTUMU CyOBEK-
KOTOPBIM  JIEJIETUPOBAHO TaKOE
MTOJTHOMOYHE;

Tamu,

— 0011e0053aTEIbHOCTb, ompe-
JeNsieT HeOOXOAUMOCTH  BBINOJHEHUS
U COOJIOICHUS TIPABOBBIX HOPM, CONEp-
JKAIIMXCSl B UCTOYHHMKAX AIMHHHCTpA-
THBHOTO MpaBa, B CJIy4ae HEBBIMOJHE-
HUSL KOTOPBIX TOCYIapCTBO MPUHUMAET
MEpBl TOCYAapCTBEHHOTO MPUHYKIC-
HUS,

— HOPMaTUBHOCTH, TO €CTh CIOCO0-
HOCTb HCTOYHHMKOB aJMHHUCTPATHBHOTO
npaBa peryJupoBaTh OTHOIIEHHS B ce-
pe opraHu3anuyd ¥ (QYHKIHOHHUPOBAHUS
MyOIMYHOM aIMHHUCTPALUH, TO €CTh TeX
OTHOIICHHH, KOTOPBIE COCTABIISIIOT MPE.-
MET aJIMUHHUCTPATUBHOTO MPaBa;

— ¢opmManbHast BBIPOKCHHOCTh
HCTOYHUKOB aJMHUHHCTPATHBHOTO MpaBa
ompenaessieTcs CrnocoOOHOCTBIO YETKO ype-
TYJIMPOBaTh OONIECTBEHHBIC OTHOIICHHUS
B cepe myOIMIHOTO aIMHHHCTPHPOBA-
HHS, YETKO YCTaHABJIMBATh MpaBa U 00s-
3aHHOCTH YYaCTHHKOB TaKHX MPaBOOTHO-
HIEHUH;

— MHOTOKpaTHOCTh MIPUMEHEHHS
WCTOYHHUKOB aJMUHHCTPAaTHBHOTO IIpaBa
MpeayCMaTprBaeT BO3MOXKHOCTH IPaBO-
BOTO aKTa HEOIHOKPATHO YPETryJIUpPOBaTh
00IIECTBEHHBIE OTHOIIEHHSI,;

— OIpeAesieHbl TPAHUIBI JEHCTBHS
BO BpPEMEHH, MPOCTPAHCTBE U MO KPYyTy
L,

— CHCTEMHOCTH, BEIb HCTOYHHUKH
IpaBa B CBOEH COBOKYITHOCTH COCTaBIIS-
IOT CHCTEMY, KOTOpasi XapaKTephu3yeTcs
OTHOCHUTEIBHON YCTOMUMBOCTBIO CBsI3€i
MEXIy €€ JJIeMEHTaMH, TO eCTb HOp-
MaTUBHO-TIPABOBBIMH  NIPEITUCAHUSIMH,
OOBEKTHBHPYET U BBIPAXKAET COOTBET-
CTBYIOIYIO aJMUHUCTPATUBHO-IIPABOBYIO
HOPMY;

— HUCTOYHUKAMH aTIMHHHUCTPATUBHO-
TO mpaBa MOTYT OBITh U aKThl, KOTOPHIE
HE HAMpPaBJIeHbI Ha PETyIUPOBaHUE O0IIIe-
CTBEHHBIX OTHOIICHUHN, OIHAKO MOTYT
BIUSTH Ha JACHCTBHE aMHUHUCTPATHBHO-
NPaBOBBIX HOPM, HAlpuMep, CyneOHbIC
peureHus. Takue HCTOYHUKH UMEIOT TIPO-
W3BOJIHOE 3HAYeHHWE OT HOPM aIMHHHU-
CTPaTUBHOTO IPaBa;

— aKTbl OpPraHoOB IMyONMYHON aaMU-
HUCTPALMK BBICIIETO YPOBHS SIBISIOTCS
OCHOBOHM ISl MPUHSTHS aKTOB BEIOM-
CTBEHHOTO U JIOKAJbHOTO XapakTepa
COOTBETCTBYIONIMMHU OPraHAMH HU3IIETO
YPOBHS;

— OTCYTCTBHE 00111e0TpacIeBOro
KOAM(UKAIIMOHHOTO aKTa, aJMUHHUCTpA-
THUBHOTO KOJIEKCA, XOTS Hapsay C ITUM
CYIIECTBYIOT KOJIEKCHI, PETYIHPYIOIIHE
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OT/IC/IbHBIE WHCTUTYTHI aIMHHUCTPATUB-
HOTO TpaBa;

— OTHOCHUTEIILHOE
B CHCTEME MCTOYHHKOB aJIMUHHCTPATHB-
HOTO TMpaBa COCTABIIIOT MOI3aKOHHbBIE
HOPMaTHUBHO-TIPABOBHIC aKTHI;

— HWCTOYHUKHA aJMHUHHCTPATHBHOTO
mpaBa CoOAEpKaT MarepHalbHbIE, MPO-
[eccyaqbHble W TPOIEIypPHbIE HOPMEI
B OTIMYHE OT JPYTHX OTpaciell Impasa.
B T0 ke Bpems BKIIFOUESHHUE MPOIIeCCyallb-
HBIX HOPM MOXET OBITh JHCKYCCHOHHBIM
BOIIPOCOM B CBSI3U C Pa3lWYHBIMHU TOJI-
XOJIaMHU K OTIPEIEIICHUIO TIOHSITHS «aIMHU-
HUCTPATUBHBIA MPOIIECC» U BBIICICHUE
aIMUHHUCTPATUBHO-MPOIECCYaTbHOTO
MpaBa B CaMOCTOSITENIbHYIO OTpPaciib mpa-
Ba [10, c. 47-50].

ITo maenuto A.H. Spomienko, koto-
pBI HICCTIEOBall MCTOYHHUKH TPYIOBOTO
1paBa, NMpPU3HAKAMH KCTOYHHKOB IIpaBa

OOJILLIMHCTBO

SBISAIOTCSA:  (opManbHas — ONpe/esicH-
HOCTh, 00I11€00s3aTEILHOCTh, OOIIEn3-
BECTHOCTh, BHYTPCHHSISI CTPYKTYpHPO-

BaHHOCTSD [11, c. 23-24].

A.Il. BacunpueHko npu ompezese-
HUU TIPU3HAKOB MCTOYHHUKOB KOHCTHU-
TYLHOHHOTO  BBIIENSANA  CIEAYIOLIHE:
(dopmManpHas ONpENeNICHHOCTh, 00Ie-
0053aTeIbHOCTb, 00I1EU3BECTHOCTD,
CHCTEMHBIl ~ XapakTep, IOCTpOEHHE
COCTaBHBIX JIEMEHTOB CHCTEMBI UCTOY-
HHUKOB TIpaBa [0 Ue€PapXUYECKOMY NPUH-
nuny [12, c. 29-34].

B cBsi3u C BBIIEH3II0KEHHBIM 3aMe-
THUM, 4TO B IIEJIOM MOXHO COITIACHUTBCS
C MHEHHSIMH YKa3aHHBIX Y4YEHBIX, HO
C OMNpeleNeHHbIMU OroBopkamu. Tak,
TOBOpsl O TaKUX IPU3HAKAaX MCTOYHHUKOB
ceMeiHOoro npasa, Kak MpaBOTBOpYECKas
3HaYUMOCTb, CIEAYET CKa3aTh O TOM, UTO
HanpsAMyI0 3TO KacaeTcs JIMMIb HOpMa-
THUBHO-IIPABOBBIX aKTOB, CyJeOHBIX Ipe-
LEIEHTOB U B psijie CTpaH — IPaBOBBIX
00bIYaeB M PENIUTHO3HBIX HOPM. B Toxe
BpeMs TaKHe HCTOYHHKH CEMEHHOTO0 Ipa-
Ba, KaK JIOTOBOPBI, B TOM YHCIIE MEXIY-
HapoJHBbIE, a TAKKE MPUHIUIIBI CEMENHO-
IO 1paBa, cyJeOHas IPAaKTHKa U IIpaBoBast
JOKTPHUHA, JIUIIb BIUSIIOT HAa MPaBOTBOP-
4eCTBO, HO, KaK MPaBUJIO, HOBBIX MPaBO-
BBIX HOpPM He co3aaioT. Toxe MOXHO
CKa3aTb O TaKOM CBOICTBE HCTOYHUKOB
ceMeHHOro mnpaBa, Kak BCEOOIIHOCTb,
Belb CEMEHHO-TPaBOBbIE JOTOBOPA, Kak
IIPaBUIIO, KaCAIOTCS TOJNBKO UX Y4acTHH-
KOB, XOTs B IPOILECCE pa3pelIeHHs CIIo-
POB, BO3HHUKAIOIIUX U3 3THX JOTOBOPOB,
CYJl MJTH APYTOH rOCYapCTBEHHBIN OpraH



SEPTEMBRIE 2019

00s13aH YYHUTBIBATh TO, KAK CTOPOHEI ype-
TYJIMPOBAIM COOCTBEHHBIE OTHOIICHUS,
KpOMe ClIy4aeB, KOrJa IpH ero 3aKitoue-
HUU OHM BBILUIM 32 MPEAEIBl JO3BOJICH-
HOTO 3aKOHOAATeNbCTBOM. Ho B TO ke
BpeMsI ClielyeT TOBOPHUTH 00 00s3aTelb-
HOM MPU3HAHUU TaKUX JIOTOBOPOB, €CIH
OHU HE TPU3HAHBI HEJACHCTBUTEIHLHBIMHI
IpYTUMH CyOBEKTaMH IIpaBa B YacTH
MPU3HAHHS TOTO MPAaBOBOTO peEXHMa,
KOTOPBIH YCTAaHOBJIEH 3THM JOTOBOPOM,
eciy KOHEYHO OH He HapyllaeT Ipa-
Ba U 3aKOHHbIE€ MHTEPECHI APYTUX JIHULI.
OjHaKo TaKoe CBOMCTBO, Kak OOIIEH3-
BECTHOCTb, NMPUCYIIE HE BCEM HCTOUHU-
KaM MpaBa, a JUIIb TeM, KOTOPbIE HCXO-
AT OT rocyaapcTBa. Te ke MCTOYHUKH
mpaBa, KOTOpPBIE CaHKIIMOHUPOBAHBI
rocynapcTBoM (oObIdam, pPETUTrHO3HBIE
HOPMEI, TIpaBOBas JOKTPUHA © T.J.),
TaKUM CBOWCTBOM HE BIIAJICIOT, XOTS BO3-
MOJKHA UX CHCTEMaTH3anus — OQUIHab-
Hasl WM HeopHIIHaIbHAS.

B ocranbHOM MOXeM COIIaCHUThCS
C BBILIEHU3JIOKEHHBIM [IEPEYHEM CBOICTB
HCTOYHHUKOB CEMEWHOro mnpaBa U NpHU-
3HAaTh TAaKOBBIMU CIEIYIOLIME: TPaBo-
TBOpYECKasi 3HAYMMOCTh, BCEOOIIHOCTb,
HOPMAaTHBHOCTh,  00IIE00s13aTENBHOCTS,
TapaHTHPOBAHHOCTH CPEACTBAMHU OOIIIe-
CTBEHHOTO BO3JICHCTBHUS WIU TOCyHap-
CTBEHHOTO TPHUHYXKIEHHUS, (HopMab-
Hasi  ONpENETCHHOCTh  COZAEpIKaHW,
opuIMaNBHBI XapakTep, ITyOINYIHOCTS,
ocobast ropuardeckast opMa BEIpaKEHHUS
U 3aKpeIUICHUS NPABOBBIX MPEIIUCAHUM,
JIETATBHOCTh M JISTUTUMHOCTh, CHUCTEM-
HOCTb, BHYTPEHHSSI CTPYKTYpPHpPOBAaH-
HOCTb U HEPAPXUYHOCTb.

UYro kacaercs cnelupUISCKUX MPU-
3HAKOB HMCTOYHHKOB CEMEHHOro mpasa,
TO KaK YX€ 3asBISUIOCH OHH, K COXa-
JICHUIO, B IOPUIUYECKON IHUTEpaType
HE BBIJICJSUIACH. B TO ke BpeMsi MOXKHO
CKa3arh, BO-TIEPBBIX, O CIICHHPUIHOCTH
npenMeTa M MeTO/a PEryIHpOBAHHUS —
HCTOYHUKAMHU CEMEHHOro IpaBa pery-
JIUPYIOTCS HMMEHHO CeMEWHble IpaBo-
OTHOILEHUS C LIUPOKUM MPUMEHEHHEM
JIUCIIO3UTHBHOTO METOJa IPaBOBOTO
perynupoBanusi. B atom mnane npocie-
JKMBACTCS CXOJCTBO HCTOUHUKOB CEMEH-
HOTO U TpaKJaHCKOTo mpasa. JJorosop
B CEMCIHOM IpaBe MOXET PEryiIupo-
BaTh IIMPOKHUHM KPYr IPaBOOTHOIICHUI
MEXKIy Cynpyramd, W 4YacTO HOPMBI
CEMEHHOTO 3aKOHOJATEJIbCTBA HAdYHU-
HalOT NPHUMEHATHCS TOJBKO B CiIydae
OTCYTCTBHSI COOTBETCTBYIOIIETO JOTO-

BOpa MexIy cynpyramu. B Toxe Bpe-
Msl, €CJIH TOBOPUTh O CEMEHHOM IpaBe
VYKpauHsbl, poib JOroBOpa TyT HE Takas
OonbIIass — JOTOBOP HE MOXET CyIie-
CTBEHHO YXY[IUIUTh IMOJ0XKEHHUE CTOPOH,
YTO B OMNpEIEICHHONH Mepe O3HadaeT
MPEUMYIIECTBEHHOE  PEryJIHpOBaHHE
HMMYIIECTBEHHBIX MIPaBOOTHOIICHUH
MEXAy CyNnpyramMd MMEHHO HOpPMaTHB-
HO-TIPAaBOBBIMH ~ aKTaMH. BoO-BTOpBIX,
HUCTOYHHKN CEMEHHOro mpasa IOJBep-
XKEHbl OOJBIIOMY BIHUSHHUIO TpajWIMH
U PEIUTHHU, U, XOTS B JAHHOE BPEMs UX
pOJIb YMEHBIIMIIACh, & CaMO pPa3BUTHE
u (HOpMHPOBAHHE HMCTOYHUKOB JIOJTOE
BpeMsl 3aBUCEJI0 UMEHHO OT POJH IEpPK-
BU U TpagulMid B oOuiecTBe, B psje
CTpaH C MyCYIbMaHCKOH M TpagHIHOH-
HOH IpaBOBBIMH CHCTEMaMHU WX 3Haue-
HUE B PEryIHPOBAHUH CEMEWHBIX IIPaBO-
OTHONIEHHMH CcoOXpaHseTcs. B-Tpersnx,
Ha COBPEMEHHOM JTalle, €ClIi TOBOPHUTH
KaK O CTpaHax C KOHTHHEHTAJIBHOM Ipa-
BOBOI CHCTEMOM, TaK U O CTPAaHaXx C aHrI-
JI0-aMepUKaHCKON MPaBOBOM CUCTEMOH,
OCHOBBI  NPABOBOTO  PEryIHPOBAHUS
CeMEMHBIX OTHOILIEHHI, HanboJiee Bax-
CEMEHHO-NIPAaBOBbIE MHCTUTYTHI
YperyaupoBaHbl ~ HOPMAaTHBHO-IIPABO-
BBIMH aKTaMH, KaK IPaBHIO KOIU(H-
OUPOBAaHHBEIMH (B CTpaHax 3amaxHoil
EBponsl — 3TO TrpaxiaHCKHUE KOIEK-
cel, BocTouHOW — ceMeWHBIE KOOEKCHI,
B Benuko6puranuu, CHIA u apyrux
CTpaHax C aHIJI0-aMepPHKaHCKOH IpaBo-
BOHM CHCTEMOH 3TO KaK MPaBUIIO 3aKOHBI.

BoiBogpl. Takum oOpazom, mpH-
3HaKaMHM HCTOYHHUKOB CEMEHHOro mpasa
SIBIISTFOTCS:

1) ofume ¢ HCTOYHMKAMHU TMpaBa
B IIEJIOM:

— TIPaBOTBOpPYECKAs] 3HAYMMOCTH —
MPUBOJUT K BO3HUKHOBEHHIO ITpaB, 00s-
3aHHOCTEH W OTBETCTBEHHOCTH CyOBb-
€KTOB CEMEHHBIX IPaBOOTHOLICHUH, WX
W3MEHEHHUIO W TPEKPAIeHHUIO, SBISIETCS
CIIEZICTBUEM CO3[aHWsl TPAaBOBOW HOp-
MBI MJIH €€ CYIIECTBEHHOTO H3MEHEHHS
BCIIEACTBUE YCTAHOBJIEHHs TOpsAKA €€
MIPUMEHEHHS] WIIN UHTEPIPETALNH;

— BCEOOLIHOCTb — MOTYT YperyJju-
poBarh JIt00bIe IPABOOTHOILICHUS MEXIY
(bU3MYECKUMH, IOPUANYECKHUMH JIMLAMU
1 TOCYIapCTBOM;

— HOPMAaTHBHOCTh — B TIOJABIISIO-
meM OONBIIMHCTBE  PaclpOCTPAHSIOT-
Csl Ha HEONpEeAeNeHHBIH Kpyr JIMIl W Ha
BCE CJIydYaW, aHAJOTWIHBIE ONHCAHHBIM

HBIC

B IIPAaBOBOM IIPEANIMCAaHUM; BBIIIOJHCHUE

MPaBOBOTO NPEANHMCAHUS HE NPEeKpaliaeT
JIEUCTBUE HMCTOYHUKA CEMEHHOro Ipasa,
KaK IpaBWJIO JOIYyCKaeT JUINTENbHbIN
XapakTep NPUMEHEHNUS;

— 0011e00s3aTeTbHOCTh — Ppacmpo-
CTpaHsETCsl Ha BCEX aJpEecaToB IPaBOBO-
r0 IpeaNCcaHus, OTBEYAIOMNX TpeOoBa-
HUSIM IPAaBOCYOBEKTHOCTH;

— TapaHTUPOBAaHHOCTb CPEICTBAMU
0OIIECTBEHHOTO BO3IEHCTBUS MU TOCY-
JTApCTBEHHOTO MPUHYKICHUS;

— ¢QopmanbHas OIIPE/ICIICHHOCTD
COZIep)KaHUsI — CIIOCOOHOCTH OBITH pery-
JSTOPOM  OOLIECTBEHHBIX OTHOLICHHH,
YETKO OIpesessis MpaBa U O0A3aHHOCTH
CyObEKTOB IPABOOTHOLICHUH, a TaKxKe
OCHOBaHHUS UX BO3HUKHOBEHUS, M3MEHE-
HUSI U IPEKPAILCHHUS;

— oduuuanbHBIA XapakTep — CyOb-
€KTOM IIPaBOTBOPYECTBA KaK MpPaBHIO
SIBISIETCS] KOMIIETEHTHBIN TrOCylapCTBEH-
HBIIl OpraH Win APYro cyOBbEKT, IpaBo
co3JaBaTb HOPMBI, KOTOpPbIE CaHKIHO-
HUPOBaHbl TOCYIapCTBOM, IIPOLEaYypa
W3/1aHKs, BCTYIUIEHHS B CHIY M OTMEHBI
HCTOYHUKOB IpaBa KaK NPaBHJIO YETKO
orpezeseHa, OnpeeleHbl IPaHUIbI 1eii-
CTBHMS BO BPEMEHH, IIPOCTPAHCTBE U MO
KpYTy JIHIL;

— myOJIUYHOCTh — SIBJISIETCS BBIpa-
JKEHHEM  IOPUAUYECKH  O(GOPMIICHHOI
BOJIM TOCYJAapCTBa, COLMAIBHBIX TPYIII,
COCTABIIAIOIIUX OOJIBIIMHCTBO WM SIBIIS-
IOIIIUXCS TOCTIOACTBYIOIIUMU B OOILIECTBE,
o0IecTBa B LIEJIOM;

— ocobasi  ropuaudeckas — Qopma
BBIPDXKEHUS W 3aKpEIUIEHHs IPaBOBBIX
NpeINUCaHuil — CyIIECTBOBAHHE B BHIIE
o(unMaNbHO YCTAaHOBJIEHHBIX IMPABOBBIX
JIOKYMEHTOB, THCAHBIX HMJIHM HEHMHCaHBIX
HOPM, CaHKLHOHUPOBaHHBIX TOCYJap-
CTBOM;

— JIETQIBHOCTh M JIETUTUMHOCTH —
MIPaBOMOYHOCTH BO3HUKHOBCHHS W JAEH-
CTBHS TPABOBBIX IPENNHCAHHUH, MTPHU3HA-
HHE MX KaK CO CTOPOHBI TOCY1apCTBa, TaK
U CO CTOPOHBI aJ[PecaroB;

— CHCTEMHOCTb, BHYTPCHHSIS
CTPYKTYPUPOBaHHOCTb U  HMEpapXuy-
HOCTb — BCE MCTOYHUKH CEMEHHOro
[paBa COCTaBISAIOT CHUCTEMY,
MOCBSI3aHBl MEXIY COOOMW; BBIPAKAIOT
COBOKYITHOCTh  YCTOHYHMBBIX  CBsI3eH
UCTOYHUKH NpaBa, oOecIeYnBaOLINe
€ro 1LEJIOCTHOCTh, COOTBETCTBYIOLIYIO
OpPraHu3alii0 TPABOBLIX MOJIOKEHHH,
HX KOMIIOHOBKH; N3[JaHUE OJHUX IIPABO-
BBIX MCTOYHUKOB CTaHOBHUTCS BO3MOXK-
HBIM B Cllydae yKa3aHus o0 3TOM B Jpy-

B3au-



X, BHCCCHUEC W3MEHEHUH B OJUH U3
HUCTOYHUKOB BbI3bIBACT H606XOI[I/IMOCTI>

BHECEHHS AaHAJOTMYHBIX HM3MEHEHHH
B Jpyrue,
[paBa; MPaBOBbIC MCTOYHHMKH, IPUHS-
ThI€ OJHUMH CyOBEKTaMH IIPaBOTBOP-
YECTBA, MOTYT UMETh BBICIIYIO CHJIY IO
CPaBHEHHUIO C INIPABOBBEIMU HMCTOYHHKA-
MU, IPUHATBIMHU JIPYTHMHU;

2) ocoOble MPU3HAKHU:

— 0COOBIH IpeIMeT U METOX pery-
JMPOBAaHMUSA — MCTOYHUKAMU CEMEHHOro
IpaBa PeryJupyloTCcst UMEHHO CeMeiiHbIe
MPAaBOOTHOMIEHHS C IIMPOKUM HPUMEHE-
HHEM JIMCIIO3UTHBHOTO METO/ia IIPAaBOBO-
ro peryiupoBaHus (4TO 00yClaBIUBAeT
BO3MOXKHOCTb pEIICHHs OOJBbIIHHCTBA
BOIIPOCOB, CBSI3aHHBIX C ONpPEAEICHUEM
IPaBOBOTO CTaTyca CYIpPYroB, POAUTE-
JIed U IeTeH, IPYruxX 4ICHOB CEMBH, IIpa-
BOBOTO PEXXMMa MX MMYIIECTBA, YIpPaB-

CBJA3aHHBIC HCTOYHHKaAMU

JIeHWe MX HMMYIIECTBOM, BBIIIOJHEHHUEM
aJMMEHTHBIX 00S3aHHOCTEH, KpOMe CITy-
4aeB, €CIM TaKoe pPErylInpoBaHHE CTa-
BUT IIOJOXKEHHE CYNPYroB, POJUTEICH
U AeTell B XyAllee MOJOXKEHUE, YEM 3TO
OIpPENIeIEHO CEMEWHBIM 3aKOHOMATEIb-
CTBOM);

— OOmnbLIOE BIUSHHUE TPAAULUA 1/
WY PETIUTHH Ha COJEP)KaHNE HCTOUHUKOB
ceMeifHoro mpaBa, 0COOCHHO B CTpaHax
¢ TPaAULIMOHHON U MYCYJIbMAHCKOU IIpa-
BOBOW CHCTEMOM;

— OCHOBHBIM HCTOYHHKOM IIpaBa
SBIIAETCSl  KOMU(HUIMPOBAHHBIN IIpaBo-
BOH aKT (U1 CTpaH ¢ KOHTHHEHTAJIbHON
MPaBOBOH CHUCTEMOM), KOTOPBIH HMeEeT
BBICHIYIO CHJIy IO CPaBHEHUIO C APYTUMHU
MIPaBOBBIMU aKTaMHU CEMEMHOIo 3aKOHO-
JIaTeNIbCTBA.
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