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OCOBEHHOCTH AJIMUHUCTPATUBHOMN OTBETCTBEHHOCTH
CHHEIUAJIBHBIX CYBBEKTOB 3A IIPABOHAPYIIEHUA
B COEPE OBOPOTA ITOJAKIIM3HBIX TOBAPOB

Buxrop BEPHA/IUH,

aIBIOHKT Kadeaphl MyOIMIHOTO YIIPABIECHHS U aIMUHUCTpUPOBaHys HalmoHansHO akageMun BHYTPEHHHX JeT

AHHOTANUA

B crarbe paccmarpuBaeTcsi COCTOSIHUE aIMUHHCTPaTHBHO-TIPABOBOTO PETYIMPOBAHUS B chepe 000pOoTa MOJAKIM3HBIX TOBAPOB, &
TaKkxke (GopMyITHPYIOTCS TPEIUIOKEHHUS 10 COBEPIICHCTBOBAHNIO OTAETHHBIX HAIIPABICHUH JIESTEIbHOCTH B yKa3aHHOH cdepe. [Ipo-
BEJICH aHaJIM3 OCOOCHHOCTEH aJIMUHHCTPATHBHON OTBETCTBEHHOCTH B chepe 000pOTa MOAAKIM3HBIX TOBAPOB IJIsl TAKUX KaTErOpUid
JIULI, KaK HECOBEPUICHHOJIETHHE, JJOJKHOCTHBIE JIUIA U BOCHHOCIY KalllKe.

KunroueBblie ¢10Ba: ofaKIU3HbIE TOBAPHL, aKI[U3HAs MapKa, aIMUHUCTPATUBHAS OTBETCTBCHHOCTD, a/IMUHUCTPATUBHOE [IPABOHA-

pYILIEHHUE, ClIeIUaIbHBIN CYyObEKT.

FEATURES OF ADMINISTRATIVE RESPONSIBILITY OF SPECIAL SUBJECTS FOR OFFENSES
IN THE SPHERE OF EXCISABLE GOODS

Victor BERNADIN,

Adjunct of the Department of Public Management and Administration of National Academy of Internal Affairs

SUMMARY

The article examines the state of administrative and legal regulation in the sphere of turnover of excisable goods, and also offers
proposals for improvement of certain directions of activity in the specified sphere. The analysis of peculiarities of administrative
responsibility in the sphere of turnover of excisable goods of such categories of persons as: minors, officials and servicemen, was

carried out.

Key words: excise goods, excise duty, administrative liability, administrative offense, special entity.

IMocranoBka mnpodaembl. Heobxo-
JMMOCTb CTaOMIN3aLNK YKOHOMHYECKOIT
CUTyallud B YKpauHe, a TaKkKe yBeluye-
HHE MacIITabOB COTPYAHUYECTBA CO CTpa-
Hamu EC kacarenbHO NpOTHBONEHCTBHS
mpaBoHapyimieHussM B cdepe obopoTa
HOJAKIU3HBIX TOBAapOB O0OyCIaBIMBAET
4aCTOTY BBISBICHUS (paKTOB HeJleraabHO-
TO U3TOTOBJICHUS HJIM BBO3a MTOJAKIIU3HBIX
TOBapOB Ha TaMOXEHHYIO TEPPUTOPHUIO
Vkpaunsl. Ilpu sTOM 171 NPOTHBOAEH-
CTBHS YIpO3€ POCTY HEJICTAIbHOTO PbIH-
Ka cObITa TOJAKLIU3HBIX TOBAPOB CTOUT
COBEPILICHCTBOBAaTh  3aKOHOAATENILCTBO
B HaIlPaBJICHUH [TOCTETICHHON TapMOHN3a-
I[MM CTaBOK aKLIM3HOIO HAJIOTa U aJIMHUHU-
CTPaTHBHO-IIPABOBOTO POTHBOACHCTBHSA
NPOTHBOIIPABHBIM TPOSIBJICHHUSAM B JaH-
HOU cdhepe.

AK1M3aM Kak cocTaBlstolel oomeit
HAJOTOBOW MOJUTHKH JIFOOOTO ToCymap-
cTBa yzensercs 6onbiioe BHUManue. OHu
UCTIONB3YIOTCS U YBEJIMUCHUS JIOXO[-
HOI 4acTH OODKeTa M KOPPEKTHPOBKH
MPOrPECCHUBHOTO ITOZO0XOAHOTO HAJIOr00-
OJI0XKEHHS, JUI1 OTPAaHUYCHUS HEraTHBHO-
0 BO3/ICHCTBUS OTIEIBHBIX BUIOB IPOM3-
BOZICTBA HA IIPUPOY U YEJIOBEKA, a TAKKE
JUISl CTUMYJIMPOBaHHMS CIIPOCa Ha OTAEINb-

HBIE TOBaphl. B cBS3M ¢ 3THM HEOOXOINM
MOCTOSTHHBI ~ MOHHTOPHHT ~ COCTOSTHHS
3aKOHOJATEIbCTBA B KOHTEKCTE OOPBHOBI
C HapyLIEHUsMH B JaHHOH cepe, a Takxke
€r0 YCOBEpIIEHCTBOBaHHUE.
AKTyaJIbHOCTh TeMbI HCCJIE]0Ba-
HUS IOJTBEP)KAACTCS CTETICHBIO HEl0CTa-
TOYHOH pa3paboTKH TeMbl 0COOCHHOCTEH
aJIMMHUCTPaTUBHOW  OTBETCTBEHHOCTH
B cdepe 000poTa MOAAKIU3HBIX TOBApOB
psina creluaibHbIX CyObeKTOB, & UMEHHO
TaKHX KaTeropuil Jul, KaK HECOBEPIICH-
HOJICTHHE, JOJDKHOCTHBIC JIMI[A M BOCH-
Hociyxamue. Bmecrte ¢ Tem ciexyer
YYUTHIBAaTh, YTO B YKpawHe 110 CHX IOp
pacIpoCTpaHEHO Takoe sBIEHHE, Kak
HE3aKOHHBII 000POT MOAAKIU3HBIX TOBa-
POB, KOTOPBIH BBICTYNAET peanbHOi yrpo-
301 SKOHOMHYECKOI 0€30I1aCHOCTH rocy-
JapcTBa BCIEACTBUE HApyLIEHWH NpaB
noTpeduTeneit 1 yMEHbIICHUs OIOKeT-
HBIX MIOCTYIUICHUH OT aKIIM3HOTO Hajora.
CocTosiHHe HccIeT0BaHUA MpodJie-
Mbl. Bompocam s¢ddexrtiuBHOCTH aaMu-
HHUCTPaTHBHO-TIPABOBOTO PETyIUPOBAHUS,
a TaKkXKe MPOTUBOAEIHCTBUIO aIMUHHICTpa-
THUBHBIM IPaBOHAPYIICHUEM, B TOM YHC-
Je B HccienyeMoi cdepe, IOCBAIICHBI
pabotel B.b. ABepbsiHoBa, /.M. Baxpa-

xa, B.M. bessenko, W.I1. [onmocHnueHka,
N.C. Jlonuna, JI.B. Komsioka, M.C. Man-
neuna, 10.C. llemmryyenka, A.H. SIky0sr
U MHOTHUX JIPYTHX.

OnHaKO WCCIICIOBAHNI0 OCOOCHHO-
cTeil cdeppl oOpameHus] MOAAKIU3HBIX
TOBapoB Kak 00beKTa aJIMUHUCTPATUBHO-
MPaBOBOI OXpaHbI B HACTOSIIIEE BPEMsI HE
yAeJsIeTCsl OJDKHOTO BHUMAHHS B HayKe
aJIMUHHCTPATUBHOTO TpaBa, HO HACYII-
Hasi HeOOXOMUMOCTb B 3TOM CYILECTBYET,
Belb TOJNBKO Onaronmapst 3¢dexTuBHOMY
MEXaHU3MY aIMUHHCTPUPOBAHUSI B yKa-
3aHHON cdepe BO3MOKHO YBEINYHBATH
MOCTYTIJICHHS B OFOIKET.

Ieabo u 3aga4eii cTaTby SABISETCS
HCCIIE0BaHHE OCOOCHHOCTEH aIMHHH-
CTPaTUBHOM OTBETCTBEHHOCTH B cdepe
000pOoTa TMOJAKIM3HBIX TOBApPOB psila
CIeUANBHBIX CYOBEKTOB, a Takxke (op-
MYJIHPOBKA MPEIOKEHHUH MO COBEPIICH-

CTBOBAHHIO OTACIIBHBIX HaHpaBJ’IeHI/Iﬁ
TPaBOBOTO PETYIMPOBAHUS B yKa3aHHOM
cepe.

W3n0:xeHne 0OCHOBHOIO MaTepuaJa.
PaccMarpuBast BOIpoc B3BICKaHHUH, Hasa-
raeMBIX 32 COBEpIICHHE aJMUHUCTPATHB-
HBIX IIpaBOHApyIIeHUI B cdepe obopoTa

TIOAaKIIU3HBIX TOBapoB, HCBO3MOXHO
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000HTH BHUMaHHEM OCOOCHHOCTH OTBET-
CTBEHHOCTH  OTJCNIBHBIX  Kareropui
mun. Kak ormeuaroT yudeHble, HCXOId
13 CyOBEKTHOIO COCTaBa FOPHIMYECKOH
OTBETCTBEHHOCTH, ~MOXXHO  BBIJCJIUTH
CIEAyIOIIUEe BHIBl aJIMHHUCTPATUBHOI
OTBETCTBEHHOCTH: a) oOriasi; 0) crenu-
aNbHast, KOTOpast BKIIOYaeT B ce0sT OTBET-
CTBEHHOCTH JJOJDKHOCTHBIX JIMI], IOPUIH-
YEeCKHX JIUII, HECOBEPIICHHOJIETHUX U TaK
nanee [1, c. 64].

IMosTromy mpennaraercs  paccMo-
TPeTb OCOOCHHOCTH OTBETCTBEHHOCTH 3a
COBEpILICHUE aJIMUHUCTPATUBHBIX MPaBO-
HapylIieHuil B cepe 000poTa MOAaKIU3-
HBIX TOBAPOB TAKHX KATETOPHUH JIUL, KaK
HECOBEPILICHHOJIETHHE,  JODKHOCTHBIC
JIUIA ¥ BOGHHOCITyXKaIIye (31ech U Janee
10Ji BOECHHOCTY)KAIIUMH IIpeIIaraercs
ITOHNMAaTh BOEHHOCTY)KAINX, BOEHHOO-
Os13aHHBIX M PE3EPBHCTOB BO BpeMsI IIPO-
XOJK/IeHHsI COOpOB, a TaKXKe JIUII PSIOBOTO
U Ha4aJbCTBYIOIIETO coctaBoB locynap-
CTBEHHOH  yrOJIOBHO-UCIIOJIHUTEIILHOM
ciry 0Bl YKpauHsbl, CIy>KObI Ipask1aHCKOH
3amuThl ¥ [0CyIapcTBEHHOH CITy»KObI
CIeLHaIbHO CBS3U U 3auThl nHOpMa-
UM YKpauHbl, MOTUIEHCKUX).

OCOOEHHOCTBIO  OTBETCTBEHHOCTHU
HECOBEPIICHHOJIETHUX ABISIETCS TO, YTO
IIPA COBEPLICHHHM aJMHUHHCTPATHBHBIX
nmpaBoHapyuieHuii B cdepe obopora
MMOJAKIIM3HBIX TOBAapOB, OTBETCTBEH-
HOCTb 3a KOTOpBIE YyCTaHaBIMBACTCS
Konexcom VYkpawHBI NpOo aJIMHUHHUCTpA-
THUBHBIE IIpaBOHapylleHus (namee —
KYoAIl), xk HUM JOJKHBI TPHUMEHSTHCS
MepBl, IpelyCMOTpEeHHbIE cTaTheil 24-1,
a UMeHHO: 1) 0053aTeNbCTBO MyOIHYHO
WM B MHOW (hopme MOmpoCcHTh Mpolie-
HUA Yy TIOTEPIEBIIETO; 2) Mpeaynpexe-
Hue; 3) BBITOBOP HMJIM CTPOTHUI BBITOBOD;
4) mepenada HECOBEPIIEHHOJIETHETO MO
HAJ30p POJUTEISIM HJIH JIUIaM, UX 3aMe-
HSIOUIMM, WIH ITOJ Ha/A30p IeJarormde-
CKOMY WJIN TPYIOBOMY KOJUIEKTHBY 10 HX
COTJIaCHIO, a TAaKXKe OTAEIBHBIM I'pax/a-
HaM 110 uX npocsoe [2].

OIHOBpEMEHHO IIPH  COBEPLICHHU
HapyIIeHUs] TPaBUJI TOPIOBIU IIMBOM,
QJIKOTOJIbHBIMH, ¢11a00aJIKOrOJIHBIMU
HalUTKAMA M Ta0auHbIMH H3/ICIUSIMHU,
OTBETCTBEHHOCTb 32 KOTOPOE YCTaHOB-
nmeHa cT. 156 KYoAlIl, necoBepiieHHO-
JICTHUE TOAJIeKAT aJMUHHCTPATHBHOMN
OTBETCTBEHHOCTH Ha OOLINX OCHOBAaHU-
X, OJHAKO C y4eTOM XapaKTepa COBep-
[ICHHOTO TPAaBOHAPYIICHHUS U JIMIHOCTH
MPaBOHAPYIIUTENSI K HAM MOTYT OBITh

NPUMEHCHbI BBILICIICPEUNCIICHHBIE MEPLI

BO3CHCTBHS.
B cBsa3u ¢ TakMMH 0COOEHHOCTSIMHU
aJMAHUCTPAaTHBHYI0O  OTBETCTBEHHOCTH

HECOBEPUICHHOJIETHUX Y4YEHBbIC Ipejia-
rafoT OMPEAeTATh KaK NPHHYAUTEIHHOE
[IPUMEHEHUE CyIAbsIMHU DPAMOHHBIX, paii-
OHHBIX B TOPOJIE, TOPOJCKHX TN TOPOJI-
CKHX pallOHHBIX CYZIOB Mep BO3/eiCTBuS,
a B HEKOTOPBIX CIyYasX M aJMUHHCTpA-
THUBHBIX B3BICKAaHHWH, KOTOPHIE BIEKYT 3a
co0o0ii U1 3TUX UL 0OpEeMEHUTENbHbIC
MOCIEACTBUS KaK IPAaBUIO MOPAILHOIO
XapakTepa M HaKJIAAbIBAlOTCSI HAa OCHO-
BaHUSAX M B 0COOOM IOpSJKE, YCTaHOB-
JICHHBIX HOPMaMH aJIMUHHCTPAaTUBHOTO
mpasa [3].

OpHaxo Ipy HapyIIEHUH TAMOXKEHHBIX
MPaBHJI 3aKOHOJATEIbCTBOM HE OIpene-
JISTFOTCSI TAKOTO PoJia 0COOEHHOCTH OTBET-
cTBeHHOCTH. [lo MHEHMIO 3aKOHOAATels,
€CJIN HECOBEPILICHHOJICTHHI MMEET TPaBo
BBICTYTIaTh B KauecTBE JEKJIapaHTa I0cie
JIOCTHXKEHHsT UM 16-1eTHero Bo3pacTa
[4], TO 1 cyObeKTOM agMUHHCTPATHBHON
OTBETCTBEHHOCTH 32 HApyLIEHUE TaMo-
MKEHHBIX IPABHJI MOXET ObITh IPaXKJaHNH,
KOTOpBIIf Ha MOMEHT COBEpIIEHUSI TaKOro
MIPaBOHAPYILIEHUSI JOCTHUT YKAa3aHHOTO BO3-
pacra. IlosTOMy K HEMy MOXeT ObITh IIpH-
MCHEHBI BCE BHIBI aIMHHHCTPaTUBHBIX
B3bICKAHMI 32 HapyIICHHE TaMOXKEHHBIX
MIPaBIJI: TpeaynpekaeHne, mrpad, KoH-
¢uckanpms. DakTHIECKH B TaMOXXEHHOH
chepe aaMUHHCTpPATHBHAs OTBETCTBEH-
HOCTb HECOBEPIICHHOJIETHUX IIOYTH HE
HMEET CBOMX OCOOEHHOCTEH, KpoMe TOro,
YTO JieNa JaHHOW KaTeropHy JOKHBI pac-
CMaTpuBaThCs B CyIeOHOM HOPSIIKE.

Bcero B Hayke agMHUHHCTPaTHBHOTO
IpaBa OTMEYACTCs, YTO B COBPEMEHHBIX
peanusix aIMHUHUCTPATUBHASL OTBETCTBEH-
HOCTh HECOBEPIICHHOJIETHHX HE pean-
3yeT IMOCTaBJIECHHYIO II€JIh MO IPOTHBO-
JIEHCTBUIO MX €BHAHTHOMY ITOBEJICHHIO.
OTO CBA3aHO C TEM, YTO K JaHHOU Kare-
TOpUH JIMI] 32 COBEPUICHHE TOYTH BCEX
aJMUHHUCTPAaTUBHBIX IIPABOHAPYIICHUH,
npexycmotpeHHbIXx KYoATl, HeoOoxoammo
MIPUMEHATh MEPBI BOCIIUTATENLHOTO BO3-
JIEUCTBUS, TPEIyCMOTPEHHbIE CTaTbei
24-1 yka3aHHOTO KOJEKca.

HVcknioueHne cocTaBiIsieT MPUMEPHO
TPH JECSITKA CTATEeH, 10 KOTOPBIM BO3MOX-
HO IIPUBJICUYCHHE HECOBEPIICHHOJIECTHETO
K aJMHHUCTPATUBHOM OTBETCTBEHHOCTH
Ha OOIIMX OCHOBAHUSX, C OZHOBPEMEH-
HOW BO3MOKHOCTBIO TIPUMEHEHHSI Mep
BOCITUTATEILHOTO Bo3aeicTBHA [2]. Toib-

KO 3a COBEpIICHHE MpaBOHAPYIICHUS,
OTBETCTBEHHOCTh 32 KOTOPOE Mpeayc-
motpeHa cT. 185 KVYoAlIl, necosepiieH-
HOJICTHHI 0e3aJbTePHATUBHO IOJJICKUT
aJIMUHUCTPATHBHOU OTBETCTBEHHOCTH Ha
00X OCHOBAHHUSAX.

OIHOBPEMEHHO YYEHBIC OTMEYaloT,
YTO TPUMEHCHHUE BOCIHUTATEIBHBIX MEp
K HECOBEPIICHHOJIECTHUM IPaBOHAPYIIH-
TENSIM HE JaeT HKEJAeMOro pe3ynbrara,
MOCKOJIbKY 0€3HAaKa3aHHOCTH TPUBOJIUT
Kk Oe3orBeTcTBeHHOCTH [5, ¢. 12]. Tak-
)K€ HCCIIeOBaTeIsIMA 3TOW TPOOIEMBI
OTMEYAeTCs] HEeIOCTAaTOYHBI  ypPOBEHb
HOPMATHBHOW periiaMeHTAallud HWHCTUTY-
Ta aJMUHHUCTPATUBHON OTBETCTBEHHOCTH
HECOBEPIUICHHOIIETHUX, MOCKOJIBbKY MpPO-
(unakTHyeckoe 3HA4YCHHE Mep BO3ZCH-
CTBHSL, IPUMCHSIEMBIX K HUM, KaK IOKa3bl-
BaceT MPaKTHKa, HE3HAYUTENbHOE. B cBsi3n
C OTUM BBICKA3bIBAIOTCS MPEATIOKCHHS
OIPE/ICNTUTh TIOHATHE, LIe]Ib MEp BO3ZCH-
CTBUS, TIPUMEHSACMBIX K HECOBEPIICHHO-
JIETHUM, a TaK)Ke MPABOBBIE MOCIEACTBH
MPUMEHEHHUsST KaXKJIOro U3 Mepompus-
TUH, TPEeIyCMOTpPETh IMepevyeHb MpPaBo-
HapYyLICHUH, 3a COBEPIICHUE KOTOPBIX
MPUMEHSIOTCSI MEpbl BOCIHUTATEILHOTO
BO3MEHCTBUS, W JaTh UX OINpEeeHuE,
noxpoOHO MPONUCATh NPOLEAYPY IpHMe-
HEHUsSI TAKUX MEPOIIPUSATHHA, PACCMOTPETh
BOIPOC HCIOJIBb30BaHUS MEp MeIaroruye-
CKOTO, TICHXOJIOTUYECKOTO M METUIIUHCKO-
ro xapaxrepa [6, c. 129].

Cpenn BO3MOXHBIX IIIAroB MO COBEp-
[IIGHCTBOBAHUIO MEXaHN3Ma aJIMUHHCTpA-
TUBHOM OTBETCTBEHHOCTH YYEHBIMH TaK-
ke 0OOCHOBBIBAeTCS IEJIECO00PA3HOCTh
CHIDKCHHUST BO3pacTa aJIMHHUCTPATHBHO
OTBETCTBEHHOCTH 110 14 JeT, 3a coBep-
[IICHHE HEKOTOPBIX BUIOB MpaBOHApPYILIe-
HHUH, TOCKOJIBKY HECOBEpIICHHOIETHHE
B TAKOM BO3pacTe y)Ke JOCTUTAIOT JI0CTa-
TOYHOTO (PM3HMOJIOTHYECKOTO M TCHXHU-
YECKOTO Pa3BUTHS, a MOTOMY CIIOCOOHBI
MOHUMATh CYTh W MOCICICTBHS CBOETO
MPOTHBOIIPABHOTO noBeseHus [7, . 58].

Kpome TOTO, BBICKa3bIBAIOTCSI
NpeMJIOKeHHsT 10 BHEIpPEHHIO Oolee
pamuKalbHBIX ~ BHIOB  IIPHBICYCHUS
K OTBETCTBEHHOCTH W JUIA POAMTEINEH
HECOBEPIICHHONIETHUX,  COBEPIIMBIINX
WM TPeCTYIUICHHe, WIK MpaBOHApyIle-
HUE, €CIM YyCTAHOBJIEHA MpsMas MpH-
YUHHAS CBfA3b MPOIECCa BOCIUTAHUS
Y COBEPIICHHOTO HECOBEPLICHHOJICTHUMH
npaBoHapymieHus [8, c. 27].

Taxke HEBO3MOXXHO OOOWTH BHHU-
MaHHEM TO, YTO JaXe eClIi K HEeCOBep-



[ICHHOJIETHUM  IIPUMEHSIOTCS  aaMH-
HHCTpPAaTHBHBIC B3bICKAHHMS Ha OOLIMX
OCHOBAHUSX, HEKOTOPbIE M3 HUX HEBO3-
MOXKHO HaJIOKUTh Ha HECOBEPLICHHOJIET-
HETO WJIM K& OHH UMEIOT OmpeJieJICHHbIe
ocobeHHOCTH ucnonHeHus. Hampumep,
B cT. 307 KYoAIl ormeuaercs, 4To B ciIy-
gae OTCYTCTBUSI CAaMOCTOSITENEHOTO 3apa-
0OTKa y JIMI] B BO3pacTe OT LIECTHAIIATH
0 BOCEMHAAUATH JET, COBEPIIMBIINX
aJIMHHUCTPAaTHBHOE  IPaBOHAPYIICHHUE,
mrpad B3bICKUBACTCA C POOUTENCH HIH
o, ux 3ameHstommx. Kpome Toro,
BBINIOJIHEHHNE B3bICKAaHUII B Buae oOle-
CTBEHHBIX paboT wWiIM OOILIECTBEHHO
MOJIE3HBIX PAa0OT HECOBEPIICHHOIETHU-
MH HE JIOJDKHO HPEBBILIATh JBYX YacoB
B JICHB, O Ye€M TOBOPHUTCS B CTaThsx 31-1,
321-2, 325-2 KYoAIl. Takoe B3LICKaHHE,
KaK aJIMHMHHCTPAaTHBHBIN apect, B COOT-
BercTBHH co CT. 32 KYoAIl, BooGmie He
MOXXET IIPUMEHSTBCS K JIULAM, HE JIOCTHT -
ITMM BOCEMHAIATH JieT [2].

C yd4eToM H3JIOKEHHOIO, a TaKxKe
MO3UIUI yYEHBIX, KOTOPbIE IIPUBOANIUCE
BBIIIE, MOYKHO PUHTH K BBIBOAY, YTO MPH-
MEHEHHE Mep BOCIMTATEeJIbHOrO BO3ZECH-
CTBHUS IIOYTH 32 BCE aJMHUHUCTPATHUBHbIC
NpaBOHAPYLIEHHs, KOTOpBIE OIpeeNs-
ores B KYoAlIl sBnsieTcs HeompaBmaH-
HeIM. HeoOxomnmo mepecMoOTpeTsh HOK-
TPUHAJIBHBIE TOIXOIBl K OIPEICIICHHUIO
ocobeHHOCTEH aIMUHHCTPaTHBHON
OTBETCTBEHHOCTH HECOBEPLICHHOJIETHUX
U paccCMOTpPETh BO3MOXXHOCTH HCIIONB30-
BaHUS II0AX0J0B TaMOXXEHHOTrO KOZAEKca
Vkpaunsl (manee — TKY) k penienuto
JTAHHOTO BOIIPOCA.

Crnenytomed KaTeropueu sBISIOTCS
JOJDKHOCTHBIE JMIa. B coorBercTBUM
co cT. 14 KYoAIl onn momiexxaT agMH-
HHCTPaTMBHOW  OTBETCTBEHHOCTH 32
aJIMHUHUCTPaTUBHBIC  IIPABOHAPYILCHUS,
CBSI3aHHBIE C HECOONIOICHHEM yCTaHOB-
JICHHBIX HPaBUI B chepe OXpaHbl TTOpsiIKa
yIpaBlIeHHs], TOCYJapCTBEHHOTO U 0o01Ie-
CTBEHHOTO IOPS/KA, IPUPOMBL, 30POBBS
HACEeJICHUS M JPYTruX HpaBuil, obecrede-
HHE BBIIIOJIHCHUSI KOTOPHIX BXOAUT B HX
ciykeOHble oOsi3aHHOCTH [2]. TloaTomMy
B pazaene [I «Ocobennas yacte» KYoAIl
psI crarell yCTaHaBIMBAIOT Ooliee jkecT-
KHE CaHKLHH 32 OTACJIbHbIC BHIbI aIMH-
HHCTPaTHBHBIX IPABOHAPYLICHUH, KOTIa
3TO KacaeTcs JOJDKHOCTHBIX JIUII.

Takoli  moaxox  MpeACTaBISIETCS
BIIOJIHC OIPABIaHHBIM, IOCKOJBKY, Kak
CIpaBe/UINBO OTMEYAIOT B CBOMX HCCIIe-
JIOBaHWSAX YyYeHbIe, HawOoyee OIacHOI

Pa3HOBU/IHOCTBIO IIPOCTYIKOB, CyObek-
TAMH KOTODBIX SIBISAIOTCS (DU3MUYECKUEe
JMLQ, SABISIOTCS MPOCTYNKH, COBEpIIae-
MBI€ JOIDKHOCTHBIMU JHLAMH. DTO 00b-
ACHAETCS OCOOBIM IIPAaBOBBIM CTaTyCOM
TaKOW KaTeropuy JIUL, KOTOpas Xapak-
TepU3yeTcsl HAIWIHEM OpPTaHHU3aI[IOHHO
pacropsiTNTENbHBIX, AJAMHUHHCTPATHBHO-
XO3SMCTBEHHBIX MOMHOMOYMH [1, c. 64].
Peur ¢akTHuecku MIeT O TOM, YTO JaH-
Hasl KaTeTopus JIUI] Ha/ieeHa BIaCTHBIMH
MOJIHOMOYHSAMH, a TaKXKe IPEACTaBIsACT
TOCYAapCTBO M BBICTYIIAET OT €r0 UMEHH.
ITosToMy mnpaBoHapylIeHHUs, COBeplIae-
Mbl€ JOJDKHOCTHBIMM JIML[AMH, TPHYHHS-
0T BpeJl aBTOPHUTETY TOCYAapcTBa U €ro
MHTEpECaM, YTO CBUACTEIbCTBYET O 00Jb-
IIeM ypOBHE OOILIECTBEHHOH ONMAcHOCTH
TaKUX HApYLICHUN.

Bo3MOXXHO naxe BCTpETUTh Hayd-
HBIE ONpEeNENeHHUs aJIMHHUCTPAaTHBHOM
OTBETCTBEHHOCTH JIOJDKHOCTHBIX JIHII,
kotopyto C.B. Bamenko mnpennaraer
OIpEeAENATh KaK pa3HOBUIHOCTb FOPHIH-
YECKOW OTBETCTBEHHOCTH (QHU3MYECKHX
JMIl 32 HEBBIOJHEHHE YCTaHOBICHHBIX
NPaBUJI KaK HEIMOCPEICTBEHHO, TaK H 32
NPOTUBONPABHbIE NEWCTBUA MOAYMHEH-
HBIX JIMI, O0eCHeYeHUE BBIMOJIHEHHUS
KOTOPBIX BXOAUT B HX CIy)XeOHbIE 00s-
3agHOCTH. OH CYHMTAaeT, 4TO 3TO Hera-
THBHAS PEaKOHs TOCYyZapcTBa B JINIE
YIOJTHOMOUYEHHBIX OPTaHOB WM JOJIK-
HOCTHBIX JIUI] Ha POTHBOIPABHOE ITOBE-
JIeHNEe W HEepacIopsSAUTENbHOCTh JIUII,
3aHUMAIOIINX PYKOBOJSIIHME JODKHOCTH
B TOCYIapCTBEHHBIX OpraHax, ApPYTrux
TOCYJapCTBEHHbIX CIY)KalluX, Ha KOTO-
PBIX 3aKOHOM HMJIM MHBIMH HOPMAaTHBHbI-
MH aKTaMU BO3JIOKECHO OCYILICCTBICHHE
OpraHu3allMOHHO-PACTIOPSAUTENbHBIX
¢byHKIMH B cdepe rocyaapcTBEHHOTO
ynpasnenus [9, c. 117].

OnHUM 13 IABHBIX MPU3HAKOB aJIMH-
HUCTPAaTHBHOW OTBETCTBEHHOCTH JOJIK-
HOCTHBIX JIMII OT APYTHX Pa3HOBHIHO-
CTEH SIBISETCS TO, YTO TaKHe JIUIA MOTYT
HECTH OTBETCTBEHHOCTb HE CTOJIBKO 32
CBOM JIEHCTBHA, CKOJIBKO 3a HENOCTa-
TOYHYIO OpraHM30BaHHOCTh pabodero
npouecca IOAYMHEHHBIX, YTO SBIAETCS
OIHUM U3 IPU3HAKOB «aJMHHUCTPATHB-
HOCTH», TO €CTh CBSI3aHHOCTH C OCYLIECT-
BIICHHEM MMH YIPaBICHUECKUX QyHKIMIA.
IloaTOoMy pu coBepIIeHIH TOTINHEHHBI-
MH TIPaBOHAPYIICHUH Ha pabodeM MecTe
K aJMHHUCTPATHBHOM OTBETCTBEHHOCTH
MOTYT OBITH IIPUBJIEYEHBI TAKXKE UX PYKO-
Bomutenu [10, c. 283].
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Cpenu ucciegyeMbIX HOPM OTBET-
CTBEHHOCTh JJOJKHOCTHBIX JIMI[ YCTaHaB-
JHMBaeTCs 3a HapylleHHE MpPaBUI IOJb-
30BaHUsl JHEPruei, BOAON WM Ta3oM
(ct. 103-1 KVYoAIl) u ycTaHOBIEHHBIX
3aKOHOJATEIbCTBOM TPEeOOBaHMH O 3arpe-
T€ peKiIaMbl M CIIOHCOPCTBAa TabadyHBIX
mnemnit (cT. 156-3 KYoAIl) [2]. BmecTe
¢ teM B TKY ocobeHHOCTH OTBETCTBEH-
HOCTH JIOJDKHOCTHBIX JIMIl HPU COBEp-
IICHUN TaMOXKEHHBIX IPaBOHAPYIICHHH,
CBS3aHHBIX C OOOPOTOM MOAAKIM3HBIX
TOBapoOB, HE ONPEEISIOTCS.

Ilocnennelt xateropueil crneuuaib-
HBIX CyOBEKTOB  aJMHHUCTPATHUBHOM
OTBETCTBEHHOCTH 3a IpaBOHApyIIEHHUS,
CBSI3aHHBIE C OOOPOTOM IMOAAKLU3HBIX
TOBApOB, SBISIOTCS BOCHHOCIY>KAIUe.
PaccmarpuBast 0coOeHHOCTH aqMHHU-
CTPaTUBHON OTBETCTBCHHOCTH JIaHHOM
kareropun, B.K. Illxapnunkas mpumia
K BBIBOAY, YTO EAMHCTBEHHBIM OCHO-
BaHUEM /ISl TPUBJICUCHUS BOSHHOCITY-
JKalluX K aJAMHUHUCTPAaTHBHOM OTBET-
CTBEHHOCTH SIBJIIETCSI COBEPIIEHUE MU
aJIMUHUCTPAaTUBHBIX TpaBOHAPYIIEHUH,
KOTOpBIE MOXKHO Pa3ieuTh Ha TPU IPyI-
nel: 1) mpoCTymKH, NpeayCMOTPEHHBbIE
ct. 15 KVYoAlIl; 2) BoeHHblE agMUHHU-
CTPaTHBHBIX IPABOHAPYIICHUS, Mpel-
ycmotpennsie mnaBoit  13-b Kopekca
YkpauHbI 00 aIMITHUCTPATHBHBIX ITPABO-
3) aAMUHUCTpATHBHEIE
MpaBOHApPYIICHHs, CBSI3aHHBIE C KOp-
pymnuuei, MmpeaycMOTpPEeHHBIE 3aKOHOM
VYkpaunsl «O npenoTBpalieHUu KOppyH-
uuu» [11, c. 33].

K mnepBoii rpymme npocTtynkoB u3
[IPAaBOHAPYLIEHUH, CBA3aHHBIX C 000pO-
TOM MOJAKLU3HBIX TOBAPOB, OTHOCATCS
TOJIBKO HAPYIICHUSI TAMOKCHHBIX TIPaBHIL.

Takoli moxxoxa 3akoHOAATENs MpPen-
CTaBISIETCS] JOCTATOYHO CIIOPHBIM, BEIb
€CJIM NMPUHUMAaTh BO BHUMaHHE ITOJIOXKeE-
Hus JlucnurmnHapHOTO ycTaBa Boopy-
xeHHbIX Cunl YKpauHsbl, TO B HEM oIIpe-
JIEJICHO, YTO HAJIOXKEHWE B3BICKaHWI 3a
JUCHUIUTMHAPHBIE IPOCTYNKH  SIBISIET-
Cs NpaBOM KOMaHAMpa (HAa4yaJIbHUKA)
U HCHOJIB3yeTCsl OHO TOJBKO B CIIydae
HeoOxoauMocTu (CT. 45 JIucuuIuimHapHo-
ro ycrasa) [12].

Pemenne

HapyIIEeHHUAX;

CUMTAETCS  MPHUHSITHIM
HauaJbHUKOM B TPENENTax KOMIECTCHIIUN
B TaKUX CIy4Yasx: a) €ClIi JOJDKHOCTHOE
JIMI0, KOTOPO€ HAKJIAJbIBAECT TUCIUILIH-
HapHOE B3BICKAHHE, SIBISETCS IPSIMBIM
(M HeToCpeNCTBEHHBIM) HadalbHU-

KOM IIpaBOHApyHIMTENs; 0) eciau NpH
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HaJIOXKEHUH B3bICKAHHMs HE IPEBBIILIEHA
JUCHUIIIMHAPHAS BIACTb.

OKoHuaTebHOE PELIeHUE O IPUMEHE-
HUM AUCLUIUTMHAPHOTO B3bICKAHUS U €r0
BHJ] 3aBUCAT OT YCMOTPEHUSI KOMaHAMPa
(HauanpHUKA), B TO BpPeMsI KaK B OTHOIIIE-
HUM JIpyTUX KaTEeTOpUil TaKWe pPEelIeHUs
MPUHUMAIOTCS. JOJDKHOCTHBIMH  JIUIIAMHU
WIA OpraHaMH, WMEIOIIUMH KOMIICTEH-
LIMI0 B COOTBETCTBYIOIIEH cdepe, a B3BI-
CKaHWe HaKJIaJbIBACTCSl MUCKIIIOYUTEIHHO
B MpeJeax, OMNpENENEeHHBIX 3aKOHOAa-
TENbCTBOM.

Kpome Toro, yueHble ykas3bIBalOT Ha
PSR CYILIECTBEHHBIX HENOCTaTKOB Jluc-
LUIUTMHAPHOTO ycTaBa BoopyskeHHBIX
Cun YkpauHbl, IOCKOJIBKY OH HE yCTa-
HaBJMBAaeT OOIIMX NPHHIMIOB WU KpH-
TEpUEeB HA3HAYCHUS JUCHUILIMHAPHBIX
B3BICKaHUH, TIPOLIEYPY MX BEHITOIHEHNUS.
Taxke oTMe4YaeTcsi OTCYTCTBHE ITOHSATHS
BOMHCKOTO JTUCHIUIUIMHAPHOTO IpaBOHA-
PYIIEHUs, €r0 COCTaB, MHCIUILIMHApPHAs
OTBETCTBEHHOCTb, IUCIIUIUINHAPHOE B3bI-
CKaHHUe; 00CTOATENILCTBA, UCKIIIOYAOLINE,
CMSITYAIOLINE UK OTATYAOIIHE €T0, U TaK
nanee [13, c. 45-46].

W3noxxeHHOE COBHAgaeT ¢ MHEHHEM
0 TOM, 4TO JEHCTBYIOIIUM 3aKOHOIATEIIb-
CTBOM HEIOCTAaTOYHO 4YETKO pa3rpaHu-
YeHbl OCHOBAHHS M IOPHUAWYIECKHE IIPO-
[eypsl MPUBICIEHNUS BOSHHOCTYKAIINX
K JUCIMIUIMHAPHON M aJMHHHCTpPATHB-
HOW OTBETCTBEHHOCTH. B cBor0 ouepens,
nomnoianenusa u n3meHenus KYoAll sicho-
CTH M OIHO3HAYHOM OIpPEAEIEHHOCTH
B pelLIIEHUHN yKa3aHHOT'O BOIIpoca He 100a-
B [14 c. 203].

B cBs13u ¢ 3TUM BO3MOXKHO OTMETHTh
HEeLeJIeCO00Pa3HOCTh YCTaHOBICHUS IS
BOCHHOCIYKaIINUX JTUCHUTLTHHAPHON
OTBETCTBEHHOCTH BMECTO aJAMUHHCTpA-
TUBHOI TIPH COBEPIIEHHM MOYTH BCEX
aJIMUHHACTPATUBHBIX  IPaBOHApYIICHH-
AX, koTopble omnpeneneHsl B KoAIl. Tem
boitee, uro B cooTBercTBuu ¢ TKY nannas
KaTeropusl JIMI HECeT OTBETCTBEHHOCTHh
Ha OOILIMX OCHOBaHUSIX.

CrieztyeT coriacuThCs ¢ 1enecoodpas-
HOCTbIO cyiecTBoBaHus HopM KVYoAll,
KOTOPBIMHU OIpENeNsAeTCs, YTO K BOSGHHOC-
JY)XalllUM HE MOTYT OBbITh NPHUMEHEHbI
TaKkue Mepbl, Kak OOIIeCTBeHHBbIE Pabo-
ThI, MCHpAaBUTENbHbIE PabOTBI M aIMH-
HUCTpaTHBHBIM apecT. OnHako BOEH-
HOCITY’KaIllM, BOEHHOOOS3aHHBIM TN
pe3epBUCTaM TP MPOXOXKAECHUH COOPOB,
B CITy4Jae COBEpIIEHHS BOCHHOTO aIMHHH-
CTPaTHBHOTO TIPaBOHAPYIIEHHS, MOXKET

OBITh HA3HAYECHO HAKa3aHHE B BUJE aJMU-
HUCTPAaTHUBHOI'O apecTa C COAEpKaHUEM
Ha raynTBaxre.

BoiBogbl. DddekTuBHOE MTPOTHUBO-
NeficTBUE MpaBOHApPYUICHUsIM B cdepe
000poTa MOAAKIU3HBIX TOBAapOB BO3-
MOXHO TIPH YCJIOBUHM TIPHHATHA CHCTe-
MBI OpPTaHU3alMOHHBIX, COIHAIBHO-IKO-
HOMHYECKUX, IPABOBBIX W HHBIX Mep
MIPOTUBOAEUCTBHS, KOTOPBIE  JOJDKHEI
OXBATBIBaTh BCE CTOPOHBI OOIIECTBEHHOI
AIMUHHUCTPAaTUBHO-IIPABOBBIE
Mepbl JI0JKHBI COIIACOBBIBATHCS C Mepa-
MU PETYISATUBHOIO XapakTepa U BIUATH
Ha TPeJOTBpAIlleHHe TAKOTO OOIECTBEH-
HO ONAcHOTO W MPOTHUBONPABHOTO IOBE-
neHus B komIuiekce. OHON U3 TaKUX Mep
JIOJDKHA CTaTh yHH(UKaLUs HOPM, yCTa-
HaBJIMBAIONINX OTBETCTBEHHOCTh B JaH-
HOU cdepe.

[losToMy mpemmaraeTcs BHECCHHE
m3menennii B KYoAIl kacarensHO OCO-
OCHHOCTEH aJMHHUCTPATHBHOW OTBET-
CTBEHHOCTHU HECOBEPIIEHHOJIETHUX
U BOGHHOCHIy)Xauux. Jns atoro ciemyet
n30xHUTh TeKeT cT. 13 KYoAIl B crnenyro-
e pegakium:

«Jluma B BO3pacTe OT IIeCTHAALATH
0 BOCEMHAILATH JIET, COBEPUIMBILUE
aJMUHHUCTPAaTUBHBIE  IIPAaBOHAPYIICHUS,
HECYT aJIMUHHCTPATUBHYIO OTBETCTBEH-
HOCTB Ha OOIIMX OCHOBaHHMSX.

Hammune  cmargarommx — oOcTos-
TEJNBCTB IPU COBEPIICHUH aIMHUHHUCTPA-

JKHU3HU.

THBHOTO TPaBOHAPYIIEHUS 1aeT BO3MOX-
HOCTh TIPUMEHHUTH K TaKUM JIHLAM MEpPbI
BO3/IEHCTBUS, IPEAYCMOTPEHHBIE CTaThei
24-1 Hactosmero Kogexcay.

Kpome TOTO, npeiaraeTcs
9. 1 ct. 15 KYoAll uznoxuth cnemy-
omuM  obpasoM:  «BoeHHocnyxamue,

BOCHHOOOSI3aHHBIC M PE3EPBUCTHI BO BPE-
Ml TIPOXOXKJECHHUs COOpPOB, a TAaKKe JHIA
PSIOBOTO M HAualIbCTBYIOLIETO COCTABOB
l'ocymapcTBeHHOH  yrOJIOBHO-HMCIONHH-
TEJNILHOW CIyKObl YKpauHBbI, CIIyXKObI
rpaXkJaHCKOW 3amuThl U locynapcTBeH-
HO ci1y>K0bI CIIEIMaIbHOI CBA3M 1 3allM-
Thl HHGOPMaLUK YKpaHHbI, IONULEHCKHE
HECYT OTBETCTBEHHOCTH 3a aJMHMHHUCTpa-
THBHBIC IPABOHAPYLICHUs HA OOIIUX
ocHoBaHuAX. K yKazaHHBIM JMIaAM He
MOTYT OBITb IPHUMEHEHBI TAKHE MEPBI, KaK
00IEeCTBEHHbIE PA0OThI, HCIIPABUTEIb-
HbIE pa0OTHI ¥ aIMUHUCTPATHBHBIH apecT.
[IpuBneuenue RAHHOM KaTErOpUU JIHIL
K aJMHHUCTPAaTUBHOW OTBETCTBEHHOCTH
HE MOXET OBITb OCHOBaHHMEM IpHBIEUE-
HHA UX K JUCHMIUIMHAPHOM OTBETCTBEH-

HOCTH», B CBOIO O4Y€pEb, 4. 2 yKa3aHHOI71
CTaTbu CJICAYET UCKIIIOUUTD.

Cnmcok HCNOJIb30BAHHON JUTEpa-
TypbI:

1. 3acynpko C.C., [Tmaz O.M., Bomo-
coschknit B.B. CyTtHicTs Ta mijcTaBu aami-
HiCTpaTHBHOI BIIIIOBITAIBHOCTI IOCAO-
BHUX 0Ci0 sIK Cy0’€KTiB aJMiHICTPaTHBHOTO
NpaBoIOpyIIeHHs. Haykoeuti éichux Midic-
HAPOOHO20 SYMAHIMAPHO20 YHiGepcUmenty.
Cepis : IOpucnpyoenyis. 2015. Bum. 18(1).
C. 59-62.

2. Komekc VYkpainu mnpo anminic-
TPaTHBHI MPABONOPYIICHHS BiJ 7 TPYIHSI
1984 poky Ne 8073-X. Odiuiitnuii BeO-
nopran Bepxosnoi Pagu Ykpainu. URL:
https://zakon.rada.gov.ua/laws/main/
80731-10.

3. Yepnempkuit O.JI. Ilomsarrs
Ta 0COONMBOCTI aJIMiHICTPAaTHBHOI BiAIO-
BiJJAJILHOCTI HEMOBHOJITHIX: TEOPETHKO-
npaBoBi nutaHHA. @opym npasa. 2008.
Ne 1. C. 439-444.

4. MwurHuii Komekc VYKpalHH BiX
13 Gepe3nss 2012 poky Ne 4495-VI.
Bioomocmi  Bepxosnoi Paou Ykpaiuu.
2012. Ne 44-48. c1.552.

5. Topbau O.B. AnamiHicTparuBHa
BiMOBIIaIBHICTE HEITOBHOJIITHIX,
barpkiB abo oci0, sfki X 3aMIHIOIOTH
[Texcr] : nwmc... KaHA. IOpUA. Hayk:
12.00.07. Kuiscoxuii nayionaneHuii yu-m
enympiwinix cnpae. Kuis, 2006. 197 apk.

6. Txams O. IlpobrmemMm Ta mep-
CIIEKTHBU aJMiHICTPaTUBHOIO  BILIUBY,
10 3aCTOCOBYETHCS JIO HEIMOBHOMITHIX.
IHionpuemnuymeo, 2ocnooapcmeo i npa-
60.2017. Ne 8. C. 125-129.

7. KyxkummuoBa O.0. OcobmuBocri
aJIMiHICTPaTUBHOT BIZIIIOBiAILHOCTI
HEeMOBHONMITHIX. Mumna cnpasa. 2015.
Ne 5. C. 55-63.

8. Myparosa /I.b., Haitayk IO. [desxi
npoOJaeMHI NUTAaHHA aAMiHICTPaTHBHOL
BiJIIIOBi1aTbHOCTI HETIOBHOMITHIX. Hayko-
suti oenao. 2017. Tom 6, Ne 38. C. 20-29.

9. Bamenko C.B. AnminicrpatuBHa
BIANOBINANBHICT,  TOCAJOBUX  0CI0:
ocobnuBoCTI 1l 3acTOCYyBaHHS Ta IMPO-
0OJleEMU BIOCKOHAJIEHHS B 3aKOHOJABCTBI
VYkpaiuu. Bicnux 3anopizpkoeo wopuouy-
Hozo incmumymy. 2001. Ne 2. C.109-119.

10. 3y6purpkuit M.I. OcobmuBocTi
aJMIHICTPaTUBHOI BiAMOBIAALHOCTI Jep-
KaBHHUX CIyKOOBLIB. Haykoeuil GiCHUK
nybniunozo ma npusamnozo npaga. 2016.
Ne 1. Tom 1. C. 280-284.



11. [kaprmmpeka B.K. Anwmixictpa-

TUBHA  BIJNOBINAJIBHICT  BIiHCHKOBO-
ciy>k00BIIB B Ykpaini. Monoouii euenuil.
2018. Ne 6(1). C. 31-34.

12. Tpo ducuuriiHapHUi CTaTyT
30poitaux Cun Ykpainu: 3akoH YkpaiHu
Big 24 Gepesust 1999 poky Ne 551-XIV.
Odghiyitinuii 6edb-nopman Bepxosnoi Paou
Yxpainu. URL: https://zakon.rada.gov.ua/
laws/show/551-14.

13. Typxor M. Po3mexyBaHHS
aaAMIHICTpaTHBHOI 1  AWCIMILTIHAPHOL
BiJIIIOBI1aTBHOCTI BICHKOBOCITY)KOOBIIIB.
Bicnux Hayionanvhoi axademii npokypa-
mypu Yxpainu. 2017. Ne 1. C. 40-47.

14. Txagenxo O. HopmatuBHO-Tpa-
BOBE pETY/IIOBaHHS aaMiHiCTPAaTUBHOL
BiJIMIOBIIaTBHOCTI BiliCHKOBOCITY>KOOBIIIB
HauionansHo reapaii Ykpainu. [lionpuem-
Huymeo, eocnooapcmeo i npaso. 2018.
Ne 12. C. 200-204.

MHOOPMALIA Ob ABTOPE
bepnagun Buxkrop ApkagbeBnu —
a/IBIOHKT Kadenpbl myOIHYHOTO yrpaBiie-
HHUSA U aJIMHHUCTpUpOBaHMs Harmonanb-
HOM akaJgeMHUy BHYTPEHHUX JIEJT;

INFORMATION ABOUT THE AUTHOR

Bernadin Viktor Arkadyevich -
Adjunctofthe Department of Public Mana-
gement and Administration of National
Academy of Internal Affairs;

mx01@ukr.net

TANUARIE 2020

VK 340.11

POJIb CTATYTOB BEJIUKOI'O KHAXKECTBA
JIMTOBCKOI'O B YTBEPKJIEHUU
YKPAMHCKHUX HAHUOHAJIBHBIX

WHCTUTYTOB CYJIOYCTPOMCTBA
N CYAOITPOU3BOJACTBA

Aaexcanap BUPKOBHNY,

KaHIUJaT IOpUAUIECKUX HayK,
JIOLIEHT Kaderpbl TEOPUHU rOCYAapCTBa U IpaBa
YKropoJICKOTO HallMOHAIBHOTO YHUBEPCHTETA

AHHOTAIUSA

B crarbe ocymiecTBIeH aHaIN3 HCTOPHYECKUX MTPEANOCHUIOK ()OPMHUPOBAHHMS ITpaBa
KaK OCHOBOIIOJIAraolleil COCTaBISAIONIeH YacTH CyI0yCTPONCTBA U CYIONPOU3BOICTBA.
BrieneHo u packphITO BIMSHUE paHHETO eBporieiickoro Bo3poxnenus u ryMaHucTHYE-
CKOTO TEUCHHS OOIIECTBEHHO-TIOIUTHYECKOH MBICIH Ha (JOPMHUPOBAHUE FOPUCITUKLIUH
HPaBOBBIX OCHOB CyJeOHOM cucTeMbl Bennkoro kHspkecTBa JIMTOBCKOr0. AKIIEHTHPOBA-
HO BHUMaHHE Ha B3aHMOCBSI3Y U BIMSHUN TPEX OCHOBHBIX (pOpM OOIIECTBEHHOTO CO3HA-
HHS — MCKYCCTBa, MOpaJlM U IpaBa KaK COCTAaBIIIOLIMX HOBOE MHPOBO33PEHHE C €ro
HNOHMMaHHEM LEHHOCTH JMYHOCTH. CPopMynupoBaHbl 3aKOHOMEPHOCTH U TEHACHLUH
MHCTUTYIMOHAIBGHOTO Pa3BUTHS CyfeOHOH BracTé Bemmkoro kHspkecTBa JIMTOBCKOTO.
YcTaHOBJIEHO YTO MHCTUTYLMOHANBHAS cCUCTeMa cyaeOHol Biactu JInToBcko-Pycckoro
rOCyAapCcTBa COXPaHsIa CBOIO IOPUCIUKLIHUIO M B IOCIICIYIOIMN IEPHO]] BIUIOTb JI0 JIHMK-
Bupary ['erManmuHe! Ha JleBoGepexxHOH YipanHe.

KnroueBnie cioBa: CraryTtsl Benukoro kasxecta JIutosckoro, JIutoscko-Pycckoe
rOCyAapcTBO, CyleOHas CUCTEMa, IIPAaBOCO3HAHUE.

THE ROLE OF THE STATES OF THE GREAT PRINCIPLE
OF LITHUANIA IN APPROVING THE UKRAINTAN
NATIONAL INSTITUTES OF LEGAL DEPARTMENT
AND LEGAL PROCEEDINGS

Aleksandr BIRKOVICH,
Candidate of Law Sciences, Associate Professor of the Department of Theories
and Histories of State and Law of Uzhgorod National University

SUMMARY

The article analyzes the historical background of the formation of law as a
fundamental component of the judicial system and legal proceedings. The influence of
the early European Renaissance and the humanistic course of socio-political thought
on the formation of the jurisdiction of the legal foundations of the judicial system of
the Grand Duchy of Lithuania is highlighted and disclosed. Attention is focused on the
interconnection and influence of the three main forms of social consciousness — art,
morality and law as components of a new worldview with its understanding of the value
of the individual. The laws and trends of the institutional development of the judiciary
of the Grand Duchy of Lithuania are formulated. It was established that the institutional
system of the judicial power of the Lithuanian-Russian state retained its jurisdiction in
the subsequent period until the liquidation of the Hetman in Left-Bank Ukraine.

Key words: Statutes of the Grand Duchy of Lithuania, Lithuanian-Russian state,
judicial system, legal awareness.

IMocranoBka mnpodaemsl. B ykpa-
WHCKOW HCTOPHKO-ITPABOBOM HayKe €CThb
MHOTO BOIPOCOB, KOTOPBIE BBI3BIBAIOT
yCWICHHBIII Hay4Hblii uHTepec. OnHOM
U3 TaKUX OpoONeM SsBISETCS CcUCTeMa
CYJONPOHM3BOJICTBA MEPHOIA BXOKIACHHS
YKpaMHCKHX 3€Mellb B cocTaB Bemukoro

Kusoxectsa JlutoBckoro. MUaTEpec 00bsc-
HSIETCSI TEM, 4TO 3TO TOCYIAPCTBO HE TOJb-
KO 3aUMCTBOBaJO HOpMBI mpaBa Kues-
ckoil Pycu, HO M MPOBOAHMIO T'YMaHHYIO
cynebnyto nonmuteky. CpopMupoBaHHEIE
B TO BpeMs LEHHOCTHBIE HIEOJOrEeMBbI
HAIITH CBOE OTPaXKeHHE B MOCIEAyIoLIei
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MIPAaKTHKE CYJONPOHU3BOJCTBA HAa YKpPaWH-
CKHX 3€MIISIX.

AKTYaJIbHOCTb TeMbl HCCJICI0BAHHS
COCTOMT B TOM, YTO B COBPEMEHHOM IOpU/IH-
YeCKOIl TUTepaType HeIOCTaTOYHO HUCCIIENIO-
BaHBI CyIIHOCTHBIC HAI[MOHAIBHBIE Xapak-
TEPUCTHKH HHCTUTYTOB CYHOYCTpPOMCTBA
1 CyHOIPOHM3BOJCTBA, KOTOPBIE 00ECIeUrII
YKPanHCKOMY, OEIOpYCCKOMY ¥ JINTOBCKO-
My HapomaM HauOoiee IPOrpeCcCHBHBIE
YCIIOBHS TAJIbHEHIIIEeTo pa3BUTHSI Bcex cep
OOIICCTBEHHOW JKM3HM ¥ NPaBOCO3HAHUS
C KOHTEKCTOM Cy/IeOHOH CIIPaBeIIMBOCTH.

Cocrosinne uccienopannsi. B Hayu-
HOM JHTeparype [0 CEeT0 BPEMEHM Mpo-
JIOJDKAIOT CBOE CYyIIIECTBOBAaHUE HIIEONIOIH-
YecKHe B3DIABI HA CYIIHOCTb IPaBOBOI
CHCTEMBI CYJOyCTPOICTBA M CYJOIpPOH3-
BorcTBa B nepuof, JluroBcko-Pycckoro
rocynapctBa. Hampumep, JIutoscko-Pyc-
CKOE€ TOCYIapCTBO ONpeZeNnsieTcs Kak
(eonansHOE ¢ MOHapxuyeckoil Qopmoit
npapieHnsi. OIHAKO peanbHO CYyIIEeCTBY-
olMe ucropuyeckue (Gaxrbl GyHKIMOHHU-
POBaHMSI TOBapHO-JCHEKHBIX OTHOLIEHUI
1 OTCYTCTBHE MHCTHTYTa KPEOCTHUYECTBA
CBUJETENbCTBYIOT O TOM, 4To B JIuTOB-
cko-PycckoMm rocynapere He ObLIO Kilac-
cuyeckoro (eojmanu3Ma B HOHMMAHUH
Mapkcu3Ma-lieHuHu3Ma. [T BepHanckuii
yrBepxaaet, uto B XIV — XV cr. «Benukoe
KHSKECTBO JINTOBCKOE SABIISIIOCH HEXKECT-
KoM (penepanyieid, K KOTOpOil MpUCOeIUHNU-
ek YkpanHa 1 benopyceust, kak 1 MHOTHE
ABTOHOMHBIE EIMHHUIBL. B KOHIIE KOHIIOB,
Oblla YCTaHOBJICHa AapUCTOKpaTHYecKas
KOHCTHTYLIMSl, U TaKuM OOpa3oM IO KOH-
TpacTy ¢ camozepxaBHOM Mocksoit <...>
yTBEpAUNIACh apHCTOKpaTuUuecKas YKpauHa
u benopyccus» [1, c. 24].

W3BecTHBII WccrenoBaTenlb  PyCcCKo-
ro mpasa M. Bnagumupckuii-bynanos
yIBepkIaeT, uro B Jlutoscko-Pycckom
TOCyZIapcTBE BCE MHCTUTYTHI TOCYAapCTBEH-
HOH BIIACTH — 3aKOHOAATENHHOM, NCIIONHH-
TEJILHOH U CyZIeOHOH, CTPOMIINCH Ha OCHOBE
yacTHOro mpasa. «B rocymapcte JIntos-
cKo-PycckoM dacTHOE MpaBo CTPOUTCS 1O
TUITy TOCYIapCTBEHHOMY: YaCTHBIE BOTUMH-
HUKH 00JaJIaloT TOJHBIMH TOCYAapCTBEH-
HBIMHU [IPaBaMU CyZa U YIIPaBIEHHs B CBOMX
HMMEHHUSX; 1IPpaBa MOIUTUYECKUE 3aBUCST OT
YACTHBIX: TOJBKO 3€MJIEBIAJIENbIaM IpHU-
HA[UISKHUT IPaBO Ha TOCYJApPCTBEHHYIO
ciryx0y u nestensHocTh» [2]. U. Jlncsk-
PynHunkuili yTBEpXKIaeT, 4TO «KOHCTHUTY-
mroHHo JInToBcko-Pycckoe rocymapctBo
SBOJIFOLIMOHMPOBAJIO B HaNpaBlIeHHN (eo-
JaJTBHOTO MapiameHTapmMay [3, c. 50].

Cnenyer ymenuth 0co0oe BHUMaHHUE
TOMY, YTO B 3TOT MEPUOJ HAMETUIIACH TEH-
neHus  (OPMHPOBaHHMS — YKPAMHCKOTO,
0eJI0pYCCKOro M JIMTOBCKOIO HAPOZIOB 107
OTIPEeNIEIAIOIIM  BO3IEHiCTBUEM  IIpaBa,
KOTOpOe O00ECHEUMIIO pPa3BUTHE aBTOHOM-
HBIX TEPPUTOPHATBHBIX COOOIIECTB C HX
HMHCTHATYTaMH TOCYapCTBEHHON BIACcTH.

Tema 3TOro HWCCNEIOBAaHMS YaCTUIHO
npencraBirena padoramu M. Bempust [4],
W. boiika [5], T. HosHap [6], C. Koanesoit
[7], T1. My3bruerka [8], H. Crpaxosa [9]
U JPYyTHX UCCIIEN0BaTeNeH.

Heabo U 3amaueil cTaTbU SBISETCS
ofpeJielIeHHe BEAyIUX TeHACHINH HHCTH-
TYILIMOHHO-TIPABOBOTO ~ Pa3BUTUSL  CYHOY-
CTPOMCTBA U CYJOMPOU3BOJCTBA B MEPHOI
JICHCTBUSL CTaTyTOB Benukoro KHsbkecTBa
JIutosckoro.

H3no:xeHue OCHOBHOIO MaTepHaa.
[Ipexxne Bcero, ciemyeT OTMETHTH IIMPO-
KOe TIpuMeHeHHe TepMuHa «JIUTOBCKHE
cTaryTe». [1o HalmeMy MHEHHIO, 3TH CBOZIBI
3aKOHOB SIBIISIFOTCS JIOCTOSTHUEM YKPaWH-
CKOro, OEopyCCKOro M JIMTOBCKOTO Hapo-
noB. Emie B Kuesckoit Pycu cymectsoBaiu
CyJl BEJIMKOTO KHsI3s, Cy[Ibl €70 HAMECTHHU-
KOB, BOTUHHHBIE CyABI, CyIbI-BEpBH, IIEp-
KOBHBIE CY/IbI, KOTOPBIE MPOIOKIIN CBOE
cymiecTBoBanre M B JIutoBcko-Pycckom
rocyrmapctse [10], To ecTb BBIBOA O 3aMM-
cTBOBaHMM Benukum kuspkecTBOM JIMTOB-
CKiM cyneOHoilt cuctemsl KueBckoit Pycn
CUNTaeM OYEBHIHBIM. YUNTHIBas BBILICH3-
JIOKEHHOE, B JaHHOM HCCIIEZIOBAaHUH BMe-
cro «JIuToBCcKHME CTaTyThD) OylIeM HCIONb-
30BaTh TEPMUHBl C YKa3aHUEM Ha3BaHUs
rocyrapctea — CraryTsl Benukoro ksbke-
ctBa JIurosckoro nnu Crarytsl JIuToBCcKO-
Pycckoro rocynapctsa.

Craryt Bemuxoro xusbkectBa JIutos-
ckoro 1529 roma ObLI CIEACTBHEM [JIH-
TEJBHOTO TEepUona pas3BUTHS Bcex cdep
OOIIECTBEHHOH >KU3HU TI0J] BO3IEHCTBHEM
HX panyoHaJIM3amud. ParpoHammsm cie-
JIyeT TOHMMaTh, KaK OOIIeCTBEHHO-TIONH-
THUYECKOE TEUEHHE B EBPOMEHCKUX CTpaHax
MPOTHB 3aCUJIbsl PETMTHO3HOTO MUPOIOHH-
MaHusa ¥ Mupoolnyienus. Crnegyer otMe-
THUTB, YTO B 3TO BpeMs B JInToBcKo-Pycckom
roCyJlapcTBe JIOMUHUPYIOIEE IOTI0KEHUE
3anuMana [IpaBociaBHast LEpKOBb, pEIH-
THO3HOE MMPOIIOHMMaHHE KOTOPOH ObLIO
Gosiee TYMaHHBIM, MHUPOJIIOOUBBIM U TOJIC-
PaHTHBIM K CBETCKUM (hopMaM ObITHS U pa3-
BUTHS CBETCKMX 3HaHM. B eBpomeiickux
CTpaHax TOTO BPEMEHH PAlMOHAIN3M OBLT
HalpaBJIeH MPOTHB KaTOIMIECKOT0 MHUPO-
MOHMMAaHHSl W CTPEMJICHHS TIPECTaBHTe-

Jieil LlepKOBHOM HepapXHH IOUHHSTH CBOE-
MY BIMSIHHIO OOLIeCTBEHHO-TIOJUTHYECKYO
U TOCYJapCTBEHHYIO XKU3Hb. B 3THX cTpa-
HAaX pAalMOHAIM3M TpaHC(HOPMUPOBAICS
B IPOTECTAHTH3M, KOTOPBIi CIOCOOCTBOBAI
YTBEPXKICHUIO COOTBETCTBYIOIICH OITUKU
Menkol Oypxyasun. ViMeHHO Menkast Oyp-
JKya3usi ObUTa 3aMHTEpecoBaHa B pedop-
MHPOBAaHAM  CyIIECTBYIOIIEH  CHCTEMBI
CYHOYCTpOWCTBA W CYHOIPOW3BOACTBA Ha
OCHOBE YCWJICHHS TyMaHW3Ma ¥ JIeMOKpa-
TH3Ma, & TAKOKe YTBEPKACHUS PALMOHAIIH3-
Ma, 0COOEHHO B TIPOU3BOJICTBE BCEX BHIOB
TOBapHOM MPOJYKLHH, €€ 0OMEHe U ToTpe-
OJeHHH.

Ocoboe BnusiHHE Ha (OPMUPOBAHKE
MPaBOBBIX HOPM CTaHOBJICHUSI HHCTUTYTOB
CyneOHOM BIACTH OKa3alid J[Ba TEUCHHSI
EBPOIIEHCKOI 00I1[eCTBEHHO-TTOTUTHYE-
CKOM MBICIH U KyJIBETypHOTO BO3POKACHHUSI.
UranesacKoe, HeMemkoe ¥ HUACPIAH[I-
ckoe BozpokneHuwe CHIM C WHCTUTYTa
CeMBH JIOTMar TPEXOBHOCTH >KCHIIMHBI.
HUckycctBo Bozpoxaenust cdopmuposa-
JIO B €BPOIEHCKMX Hapolax KaueCTBEHHO
HOBOE TIOHMMaHHE COLMAIBHOM POJIH JKEeH-
IIMHBI-Matepu. B MupoBo33peHny oy Biu-
STHUEM HCKyccTBa Bospoxkaenus yrsepiu-
J1ach WJesl MaTepHHCKOTO MUPOJIFOOUS Kak
HpPAaBCTBEHHOM OCHOBBI ~ CYII[ECTBOBaHUS
cempr. OTHOBPEMEHHO, Ha CMEHY PeJTHIH-
03HOMY ITOHMMAaHHIO YeJIOBEeKa KaK TPEeXOB-
HOTO CYIIECTBA, MMEIOLIETO LENBbI0 CBOEH
KU3HH YMEPTBILITH IUIOTh pamu Oymyrieit
3arpoOHOH JKU3HU, TIPHIILIO ITEPE0CMBICIIe-
HHE IIEHHOCTH CYILECTBYIOLICH, TEIECHOH,
MHPCKOH JKM3HHU YeJIoBeKa B CeMbe, 0011Ie-
CTBE C MarepuaJbHBIM OJNAronoIyqHeM.
OcreTu3alyisi CeMEHHO-OBITOBOM  JKH3HH
KOCBEHHO OTpa3WiIach U B IIPAaBOCO3HAHUH.
BospokieHre HamogHWIO T'yMaHU3MOM
U YEIOBEUECKHE OTHOIICHHS, HPH3HABast
LIEHHOCTb YEJT0BEKa KaK ITIHOCTH, €0 Ipa-
BO Ha CBOOOJTY, CIACThE, pa3BUTHE U TIPOSIB-
JICHHE CBOMX CITIOCOOHOCTEH 1 cunTast 6maro
YeJI0BeKa KPHTEPUEM OLIEHKH COLIHAIBHBIX
WHCTUTYTOB, a TIPUHIIUITEI PAaBEHCTBA — KPH-
TEPUEM CIPABEUIMBOCTH, YEIOBEYHOCTH,
JKeJlaeéMOM HOPMOHM  OTHOIIEHHH MEXAY
monpmu. Kak numer A. Yaiitxen, «uaea-
JIbl, B3JIETISSIHHBIE B JyLIax Jtofeii, oroopa-
JKaI0TCA B CII0co0€e UX AEMCTBUM. DTH B3au-
MOZENCTBUS JIFOLEHN B OOIIECTBE U3MEHSIOT
3aKOHBI 3TOr0 00IEecTBay [11, . 432].

IIpencraBurenu HaMOHANBHON IIpa-
BAIIEH OIWTHI YKpawHCKOro, Oemopyc-
CKOTO W JIMTOBCKOTO HAapOJIOB, KOTOPHIE
BXOJIMJIM B COCTaB BBICIIIETO 3aKOHOATENb-
HOTO MHCTUTYTA TOCYIapCTBEHHON BIIACTH —



MaHBI-PaJibl, OBUIM CYLIECTBEHHO 3alHTe-
pecoBaHBl B pAIMOHAIM3AIMA TPABOBOM
CHCTEMBI TOCYapCTBa Ha BCEX 3eMJISIX, P
OZIHOBPEMEHHOM COXPaHEHHH YHACIIeIo-
BaHHBIX OT Kuesckoit Pycu TpaauiimioHHbIX
MHCTUTYTOB HApPOJIOBIACTHS B CEIBbCKHX
U TOPOJCKHUX 00mHOCTIX. [IpuHIuI «CTa-
pHMHBI HE TpOrarb, HOBOTO HE BBOIHTH)
Kacaycsi IMEHHO WHCTHTYTOB HapoIOBia-
CTHS B TEPPUTOpPHANBHBIX OOMMHAX. OH
TaroKe KacaJicsl COXpaHeHHsI Hal[HOHATIBHOM
WJICHTHYHOCTH HApOIOB, WX SI3bIKA, KYIIb-
TYpPbI, PEJIMIUH, TPAKAAHCKUX W TOJIHTH-
YecKHX IpaB W cBoOO. ParoHanmmzanus
MPaBOBOM CHCTEMBI, KOTOpas Halllia CBOE
BelpaxkeHne B Craryre Benukoro kHsoke-
crBa JlutoBckoro 1529 roma, cBHACTEIb-
CTBYET, HTO, BO-TIEPBBIX, IPABOBbIE HOPMBI
obecrieurBaI  CTAOWIIM3AIMIO  YACTHOM
COOCTBEHHOCTH W  Da3BHTHE TOBAPHO-
JICHE)KHBIX OTHOIICHUI HA PaHHEH CTaauu
(opmupoBaHusi OypiKyaswH; BO-BTOPBIX,
o0IecTBy M TOCYAapCTBY HEOOXOAMMEL
Obum  Ooniee-MeHee CTaOWIbHBIE IIPaBH-
J1a, HOPMBI B3aUMOZACHCTBUSI U Pa3BUTHS
B MHTEpecax BCeX CIOEB, KOTOPHIE B TO Bpe-
Ms1 OpOPMHUIIHCH B TPH OCHOBHBIE CTPYKTY-
pbl: COOCTBEHHHKH OOJBIIMX 3EMENbHBIX
yroauii ¢ HaMHBIME PaOOTHUKAMH, CPEI-
HUW CTaH, HCHONB3YIOUMHA B OCHOBHOM
Ppaboyro CHITy CEMbH U YaCTHIHO HAEMHYIO
CEe30HHYT0 paboTy, 1 COOCTBEHHUKHU MEJTKHAX
3eMenbHBIX  yromuid. HoBooOpasoBaHHBIE
COIMAJIbHBIE CTPYKTYpHl OBLIM 3aWHTEpe-
COBAHBI B IPABOBOM YTIOPSIIOYEHHH U peTy-
JIMPOBAaHUM KOMMEpPYECKUX OTHOLICHHI
Y HaJIOTOOOJIOKEHHH.

B menoM MOXHO yTBEp)KHarh, 4TO
OCHOBHOW 3aKOHOMEPHOCTBIO (popMHpoBa-
HHSI MHCTUTYTOB CYIOYyCTPOMCTBA U CYIO-
npou3BozcTBa B XV CT. ObUIO MX Pa3BUTHE
HAa OCHOBEC MPHUHIMIIA CIPABEIIUBOCTH.
3ameTM, YTO pa3BUTHE TYT MOHUMACTCSI
KaK HCTOPUYECKHM IMPOLECC YCOBEPILIECH-
CTBOBAHMS B TIPEENax BCETO TOCYHapCTBa
MPaBOBEIX HOPM B WX COAEPKaTeIbHOM
3HAYEHNH M OXBaTe BCEX CYIIECTBYIOIIHX
B obmecTBe (opM NEHCTBHS M B3aNMOJIeH-
CTBUSI COLMANIBHBIX CyOBeKTOB. MoxkeM
BBIZICIIUTh JIBE TCH/ACHIMA B Pa3BUTUH
HHCTUTYTOB CYIOYCTPOMCTBA W CYyIOIPO-
M3BOJCTBA, a MMEHHO: CHCTEMHO-TBOpYE-
CKMU TOAXOA B WX (DYHKIMOHHPOBAHUH
U KOMIUIEKCHOCTh MX BHEJPEHHS C LEIBIO
perynupoBanust Bcex cep oOIecTBEHHOM
sku3ad. COOCTBEHHO TEH/ICHIIUS TIOHMMa-
€TCsl KaK HalpaBJIeHNe NCTOPHYIECKOTO pas-
BUTHS IPaBoBbIX HOpM CTaryToB Benukoro
KHsDKecTBa JIMTOBCKOTO B COOTBETCTBUH

¢ OOBEKTHBHOW HOTPEOHOCTBIO YCHIICHUS
TOCYapCTBEHHOTO TIPAaBOBOTO  PEryIMpO-
BaHUsA Bcex cep OOIIECTBEHHON KM3HH
Y BO3/ICHCTBHEM Ha MOTHBALIUIO BCEX IPAXK-
JIaH K IPaBOMEPHOMY IOBE/ICHHIO.

Batornepuon npeacraBuTeny BHICIIIETO
MHCTHUTYTa I'OCYIapCTBEHHOM BiacTu Bemun-
KOTO KHsDKeCTBa JINTOBCKOTO OOJIBIIOE BHHU-
MaHWe YIEISUIH MOITOTOBKE 1 PaCCTaHOBKE
Npo(eCCHOHATIBHBIX U BBHICOKOMOPAIIBHBIX
CyZHei, aBTOpPUTET KOTOPHIX B OOIIECTBEH-
HOM MHEHHH CENbCKUX M TOPOICKHUX OOLI-
HOCTel He BbI3bIBAJl COMHEHUH. B apTukyne
21 pazgena yerBeproro Craryta Benukoro
kHspKecTBa JIuToBckoro 1529 roma ckasaHo,
YTO «BOEBOJIBI, CTAPOCTHI U BCE JACPIKATENN
3aMKOBBIC M JBOPOB ITOBETOBBIX JOJDKHBI
JIMYHO KXKIbIA M3 HUX HAa CBOEM OKpyTe
BBIOpaTh dYENOBEKa OOpOro, MHIIAXTHYA,
B TOM JK€ TIOBETE OCEJIOT0, IPHUCSTHYBIIIETO,
KOTOPBIH O(HIMATIBHO JIOJDKEH Oy/IeT BMe-
CTe C BIIACTHIO 3aMKOBOW CYIWTD U peIlarh
BCE JIeNla CY/IOBbIe, 3aMKy WIIH OKPYTY TIpH-
Hajuiexaiye. A eci Obl ObLIIH OCHOBaHUs
HOZI03PEBaTh YPSTHUKOB B HECTIPABEIBO-
cTH, U OyzieT 3asBJICHHE CTOPOHBI, KOTOpast
CYZIUTCS1, HA TAKKUX YPSTHUKOB, KaK HAMECT-
HUKa (Ieprkarenisi, BOEBOAY WIH CTapOCTy)
U Cy/IbIO 3aMKOBOTO, M MHcaps, U €CJu Boe-
BOZIa, CTapoCTa M JepiKarelb MOBETOBBIH
C TEMH BBILIICHA3BaHHBIMH YPSIHUKAMU
CBOHMMH CIPABEIJIMBO TIOCTYTIaTh HE XOTEl,
TOIZIA TAaKOe pEIICHWE BETHMKOKHIKECKUM
CYIOM paccMaTpHBaeTcsi, a MBI TaKOMy
00/IeIIeHHOMY CIIPaBeUTHBOCTH HE3aMe -
TEJILHO JOJDKHBI Bo3marhy [12, ¢. 305].

Criefyer akleHTHPOBaTh BHUMaHKUE Ha
TOM, YTO IPaBOBbIE HOPMBI, HapylleHHE
KOTOPBIX BIIEYET 3a co0O0il cyneOHOe pa3-
OupaTenbCTBO, YETKO U OIHO3HAYHO BBINH-
canpl B Craryrax Bemmkoro kHskecTBa
JIMTOBCKOTO, YTO B 3HAUUTENBHOU Mepe
o0Jeryano MpUHATHE CHPABEIJIMBBIX IIpa-
BOCY/IHBIX PCILCHUIL.

Baxnoit ocobenHocTeio  CTaTryTOB
JIutoBcko-Pycckoro rocymapcra GpUIO TO,
YTO TpEJCTaBUTENN BCEX HApomoB Bemm-
KOro KHsbkecTBa JIMTOBCKOrO OOBEKTUBHO
B CBOEM HCTOPUYECKOM Pa3BUTHH ObLIM
BBIHY)K/ICHbl M3MEHSTh CONEPKaHHE CBO-
€ro MOPAJIBHOTO CO3HAHMS, MOCKOJBKY 32
HapyILEHUE IPAaBOBBIX HOPM OHM HECIH
NPaBOBYIO OTBETCTBEHHOCTb [0 pellle-
HHIO Cyla M OOs3aHbl ObLIM BO3MECTHTH
ymep0 mocTpagaBIieMy OT HEHmpaBoMep-
HBIX aeiictBuid. CraryT Bemmkoro kHske-
crBa JlutoBckoro 1529 rona (nepssiif, um
«CTapBbIit») 03HAMEHOBAJI HOBYIO HCTOpHYE-
CKYIO CTaJMIO IMBHIIM3AI[MOHHO-TIPAaBOBOM
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KyJIBTYpbl B CYLLECTBYIOIIEM TOCYJapCTBeE.
IIpaBo cTaHOBHUTCS HEOOXOOUMBIM Cpel-
CTBOM (OPMHUPOBAHMsSI BBICHICH (OPMBI
OOIIIECTBEHHOTO CO3HAHHMS — IIPaBOBOTO.
3aMeTUM, 4TO BO3HUKHOBEHHE NPABOBOIO
CO3HAHMA CTajo PE3YIbTaTOM 3BONIOLUU
CO3HAHMS OOIECTBA B IIEJIOM — OT MH(O-
JOTMYECKOTO CO3HAHHUSA K JIOTHYECKOMY,
a OT JIOTUYECKOTO0 K IPaBOBOMY, M YCH-
JIEHUEM DPOJM IIpaBa B IIPOLECCE PEryiu-
poBaHMA  OOILIECTBEHHBIX  OTHOLICHUH.
CBs3b IIPaBOBOTO U MOPAJIGHOTO CO3HAHMS,
Oyayun OOBEKTMBHBIM U 3aKOHOMEPHBIM
MPOLIECCOM, MOMKHO HPOCIEIUTh Ha TpH-
Mepe MOHMMaHHs 100pa M 371a, CIpaBel-
JIMBOCTH U HectpaBeamBocTy. Kak numier
Jx. Poms, «npuHIMIBI IIpaBa M CIpaBel-
JIMBOCTH TPUHMMAIOTCS CKOpee BO M30eKa-
HHUE aleuBIMi K HACWINIO M XUTPOCTID
[13,c. 194].

B coBpemeHHOIT Teopuu rocynapcTsa
U TIpaBa HET YETKOTO OINpEENICHHUs MecTa
U pOIHU Cyla B CONEp)KaHWH IPaBOCO3HA-
Hus. Ilo HameMy MHeHHIo, ciefyer pac-
CMaTpHBaTh MPABOCO3HAHHME KaK CIOKHOE
MHOTOMEpHOE siBjleHHe. B oluecTBeHHOM
MHEHHH €CTb HOHSTHE CIIPaBEIIMBOIO
U HECHPABEIUBOTO pEIIeHHs cyaa. JTo
03HAYaEeT, YTO TAKOTO POJIA PEIICHHS HIMEIOT
IIPOTUBOIOJI0KHOE IOPHIMYECKOE COIEp-
xaHue. Perenus cyna, COOTBETCTBYIOLINE
HOpPMaM MpaBa, SBIISIOTCS IPaBOMEPHBIMH.
Crieyer yYTOYHHTH IIOHATHE «IIPABOCO-
3HAaHHUE» JOMNOJIHEHUEM €ro COICpMKaHUs
MIPaBOCYIHBIM KOHTEKcTOM. IIpaBoco3Ha-
HHE MMEeT HECKONBKO YPOBHEH CBOero
cymectBoBaHus. [lepBblil — HU3MIMI — rpa-
BOBOCIIPHAITHE, CIIEAYIONMI — MPaBoIo-
HUMaHUe, Jajee BbICIIHI — IPaBOCyObEKT-
Has npakTuka. COOTBETCTBEHHO B KaXK/IOM
U3 YKa3aHHBIX YPOBHEH IPaBOCO3HAHUS
COJIEPKUTCS IPABOCYAHBIN KOHTEKCT, KOTO-
pBI U OIpEeneNsieT B 3HAYUTEIBHOM Mepe
LUBIIN3ALMOHHO-TIPABOBYIO KYIBTYpPY
o01ecTBa ¥ roCy1apcTBa Ha ONPEIETIEHHOM
JTare ux pa3BUTHS.

Crarytsl Benuxoro xusbxectsa JIuToB-
CKOro ObUIM HayanoM (OPMHPOBAHMS He
TOJIKO IIPaBOBBIX OCHOB CYJOYCTpPOMCTBa
U CyIIONIPOU3BOJICTBA, HO ¥ (hOpMUPOBaHUS
B HALMOHAIBLHOM CO3HAHHU YKPaWHCKO-
ro, OENIOPYCCKOro M JIMTOBCKOTO HApOIOB
MPaBOCO3HAHHUS W TPABOBOH CYOBEKTHO-
CTH, HEOOXOAUMBIM KOMIIOHEHTOM KOTOPBIX
OBLII0 OCO3HAHHME CYNEOHBIX HHCTHTYTOB KaK
OCHOBOIIOJIOKHBIX JUIsl KOHTPOJIS 33 Peau-
3anueil mpaB um cBOOOA IpencTaBUTENEH
BCeX cTaHOB oOmmecTBa. CTaTyThl yTBEpPK-
Jay B NPaBOBOM CO3HAHWH M CyneOHOH
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NPaKTUKE TPH OCHOBOIOJIATAOIIMX ITPUH-
LMNa, a MMEHHO: TNPHHLMI INPe3yMIILUH
HEBUHOBHOCTU (HHKTO HE JIOJDKCH OBITh
HaKa3aH, €CIIM €ro BMHA HE YCTaHOBJICHA
cynom» [12, ¢. 210]), mpuHIMI paBeHCTBa
Nepes; 3aKOHOM («BCE HAIIM IOJJAHHEIE,
u OenHble, U Oorarbie, He3aBHCHMO OT TOTO,
Kakoro OHM pojia WM COCIOBHS, OIWHA-
KOBO IOJDKHBI cymuThes» [12, c. 210]),
MPUHLAI HEMPHUKOCHOBEHHOCTH YaCTHOM
COOCTBEHHOCTH (<(TFOOBIE BIIAJICHHS U CBO-
0O0zBl.., CIPaBeUIMBO  YCTaHOBJICHHBIE..,
CUMTATh HE3BIONIEMBIMH BO BCE BPEMEHA»
[12,c. 207)).

Cuieyer OTMETHTB 0COOYIO POJIb B O/~
roroBke Craryta 1588 roma Bbliaromerocs
TOCYAAapCTBEHHOI'O M BOGHHOIO JESITels,
npeacTaBuTens 6enopycckoro Hapoaa JIsBa
Carnern. CtatyT OBUT M3[1aH HAa €r0 Cpef-
ctBa B Buenckoit Tumorpadumu Oparbe
Mamonwnyei, mpuaeM 0e3 MPUHATHIX paHee
00IIe3eMCKIX TPAaMOT, ITOCKOJIBKY, IT0 MHe-
auro Carneru, He BCe OHU OBUIHM Ha TIOJB3Y
Benukomy KHspKeCTBY. B mpensapsttorux
Craryt «IlocBsmennu Craryra Kurumos-
1y [II» n «OO6parieHnu Ko BceM COCIIOBH-
sim» Camera Mog4epKUBaeT, YTO OCHOBHOM
LETBI0 3aKOHOB SIBISIETCS IIOJICPIKAaHUE
B OOIL[ECTBE TAKOTO TOPSIIKA, YTOOBI KaX-
JIbI MOT' COXPaHHTh B HEPYIIMMOCTH CBOC
no0poe WMs, 3I0pPOBbE M HMYIIECTBO.
3aKoH HE JOIKEH JOIYCTUTH HCIIONB30Ba-
HUS TOCYJapPCTBEHHOM BIACTH B KOPBICTHBIX
LEeJISIX TIPAaBHUTENS, @ THPAHUS HECOBMECTH-
Ma ¢ TpeOOBaHMAMH pasyMa U CIPaBeIIH-
Bocty. Carnera oOpalaer BHUMaHHUE Ha To,
YTO Cynb0a Hapoja 3aBUCHT HE OT JIMYHOH
BOJIM TIPaBUTEJIS TOCYAApCTBa, a OT CUCTe-
Mbl BIJIACTH, OCHOBAaHHOW Ha IIOAYMHEH-
HOCTH BCEX YIEHOB OOILECTBA, KaKHE Obl
OHH HE 3aHUMAJIM TOJDKHOCTH, 3aKoHy [14].
Takum o0pasomM, npeaucinoBue k Crary-
Ty 1588 roga cBUIETENBECTBYET O TOM, UTO
Cartera OBUT IOCIIEIOBATENIBHBIM CTOPOH-
HHUKOM CIIPaBEIMBOTO, IIPABOBOTO TOCY-
JlapcTBa.

B menom CratyT sBISUICS HE TPOCTO
CBOZIOM 3aKOHOB, COZICPKAILIM HOPMBI BCEX
oTpacieii paBa, HO ¥ CBOETO Pojia KOHCTH-
TylMell TOoCyNapcTBa, perIaMEeHTHPOBaB-
mieil BakHenIe cepbl rocyIapcTBEHHOM
U OOIIECTBEHHOM KM3HU (CHCTEMy ToCy-
JIAPCTBEHHBIX OPraHOB C CYIIECTBEHHBIM
OrpaHUYCHHEM BIACTH MOHApXa, MpaBa
1 0053aHHOCTH Pa3HBIX KaTeropuii Hacese-
HUA, cyfneOHyro cucteMy | Tak faiee). Ilo
COZICp’KaHUIO TIPABOBBIX HOPM, IIHPOTOI
UX TIPUMEHEHHUSI U BOIUIOLICHHUS TPUHIIU-
na cripaBeyBocTH CraryT OBUT OTHUM M3

Jy4IIUX B TO BpeMsl B €BPOIEHCKUX CTpa-
Hax.

Crarytsl Benukoro kuspxectBa JIutos-
CKOTo OBbUIM MEpeIoBbIMU Il CBOSH 3IIO-
XM cBofaMH 3akoHOB. OHM yTBEpIKAAIH
MPaBOBOH MOPSIIOK B TOCYAAPCTBE, UACIO
PETUTHUO3HOH TOJNEPAHTHOCTH, HPE3yMII-
IIMI0 HEBMHOBHOCTH. «30JI0TOH Bek» Bemn-
KOTO KHsDKecTBa JIMTOBCKOTO — 3aJIOXKFIT
OCHOBBI €TO pa3BUTHS C TIO3WIWH IIpaBa,
TYMaHUCTHIECKHX IIEHHOCTEH, OIpemesiT
€ro KylbTYpHBI M SKOHOMUYECKHI pPOCT
[15, c. 122-123].

BeiBoabl. BelmeusnoxeHHoe Jaer
OCHOBaHME C(OPMYIUPOBaTH OAHY H3
OCHOBHBIX 3aKOHOMEpPHOCTEH CTaHOB-
JICHUsT ¥ pa3BUTHS CyAeOHOH BiacTu
B JlutoBcko-Pycckom rocynapcree. Ee
CYIIHOCTb COCTOMT B TOM, YTO paHHEe
eBponeiickoe Bo3poxnenue U rymaHu-
CTHYECKOE TedeHHe OOIIeCTBEeHHO-TIONH-
TUYECKOH MBICTIH KaueCTBEHHO M3MEHIIII
[IEHHOCTHO-MHPOBO33pEHYECKHE  B3IIIA-
Il HA MECTO U POJIb JTUYHOCTH B JKU3HHU
o01ecTBa 1 rocy1apcTBa, 0COOCHHO KeH-
LIMHBI-MATEePH, YTO IOBJEKIO 3a COOOM
(bopMHUpOBaHKE ITPABOBOM OCHOBBI 3alllU-
THI MIpaB U cBOOON uenoBeka. Brepsoie
B HMCTOPHUHU TOCyJapcTBa U IpaBa YKpa-
WHBl OCYIIECTBICHA HHCTHTYaTH3aIIs
cyneOHOM BIAaCTH B €€ OpraHU3aIMOHHOMI
CTPYKType M CyAOIPOM3BOACTBE Ha Mpa-
BOBOI ocHoOBe. [IpeacraBurenu cyneOHOI
BIACTH W30MpAUCh W OCYIIECTBIUIN
CBOM OOS3aHHOCTH B CYIONPOU3BOACTBE
Ha TOCTOSHHOM  mpodeccrHoHambHOI
OCHOBE B COOTBETCTBHU C IOPHCIAMKIKEN
MIPaBOBBIX HOPM. B KoHTekcTe 3TOM 3aKO0-
HOMEPHOCTH MOXKHO BBIIBUTH TPHU TEH-
IeHIIMU 00yCTpoiCTBa CyneOHOU BIacTH
u cygonpousBojcTsa. CyIHOCTh NepBOit
COCTOUT B TOM, YTO IIPABO KaK OCHOBAHUE
CyeOHOM BIIaCTH OXBaThIBAJIO BCE GOpPMBI
0OIIECTBEHHBIX OTHOIICHUI W BCE COLH-
anpHble Ipynnsl. B Takoit ¢opme mpaso
CTaJI0 IOPUANIECKUM HMIEPaTUBOM TpPH-
HYXJICHHS JIIOJIEH K YIIOPsA0UeHHON JKU3-
HH B MHTEpecax BCero oOILIecTBa U rocy-
napctBa. CyIIHOCTb BTOPOM TEHJEHLUH
COCTOUT B TOM, 4TO HJes TyMaHH3Ma
HAalllIla CBOE BBIPAXEHHE B IOPUCAMKLIUHI
MIPaBOBBIX HOPM CyJonpou3BoacTBa. Tpe-
Thbsl TEHACHIIMA XapaKTepHa TeM, 4TO Mpa-
BOBBIC HOPMBI CYJONPOM3BOACTBA TUpde-
PEHIMPOBAIHCH HA KPUMHHAIBHOE IIPaBo,
XO3SIMCTBEHHOE, CEMEHHOE, HaJIOoTOBOE
u npyrue. OqHOBpEeMEHHO ChOpMHpOBa-
JIach cucTeMa cynoB Benmkoro kaskecTBa
JIuroBckoro. K rocynapcTBeHHBIM cynmam

OTHOCHUJIUCh, BO-NEPBBIX, LleHTpanbHBbIi
CyJl, a IMEHHO CyJ] BEJIMKOTO KHA35 U Cy/Ibl
[0 €ro IOpYYEeHUIO (CyA IaHbI-Pabl;

Cyl Mapliajka; KOMHUCCApPCKHH cyn);
BO-BTOPBIX, PETHOHANIBHBIE CYIbl (Cya
BOEBOJI, CTapOCT, HaMECTHHKOB; CYJ IO
UX MOPYYEHHIO: Cy[bl HAMECTHHUKOB BOE-
BOJ M CTapoCT); B-TPETHUX, JOMECHHAIb-
Hble cynbl. K HerocynapcTBeHHBIM cymam
OTHOCWJINCH: IEPKOBHBIE CYIBI; CYyHAbI
B ropoziax ¢ MaraeOyprcKiuM IpaBoM; Tpe-
TEHCKHEe M TONMOO00BHBIE CYIbl; KOIHbBIE
cyapl; cynsl nHOBepleB. Ilocne cyneGHOM
pedopmel 1564—1566 rT. B cucteme rocy-
JTAPCTBEHHBIX CYyIOB MPOU3OIUIM Kaye-
CTBEHHBIC M3MEHEHHMS, U OHa Mpuobdpena
TAKOW BHJ: CYJ BEJIUKOTO KHS3S U €ro
Pa3sHOBUIHOCTH; 3€MCKHUI CyI; TPOICKHUI
Cyll; TOOKOMOPCKUH Cya; TOMEHUAIbHBIN
cyn [7, c. 42-43]. [losBnseTcss HHCTUTYT
aZBOKATypbI, KOTOpas TpaHC(hOpMUpPYET-
cs1 B mpodeccronansHylo. Crienyer otMe-
TUTh, YTO MHCTUTYLHOHAIBHAS CHUCTEMa
cynebnori Buacti JluToBcko-Pycckoro
rocy/lapcTBa COXpaHsla CBOIO FOPUCIIUK-
IO U B IMOCIENYIOMNIA Nepros] BILUIOTh
no nukBugauuu l'ermanmunsl Ha JleBo-
OepexHoit YkpauHe.
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SUMMARY

The article explores the issue of public service in European Union law. It is
emphasized that public processes play the role of motivational editor, reflecting the
need to control a particular area of public relations in administrative law. It is with the
development of theoretical aspects of jurisprudence that the concept of public service is
formed as an officially required confirmation of the right to own property or professional
skill (accreditation). It is emphasized that the term «public services» in its current sense
is relatively new, it appeared as a result of a change in the role of the state in society, the
establishment of new values and priorities on the basis of the principle of human centrism.

Key words: public service, human-centrism, administrative law, social nature of the
state, human rights.

HOHATHE «IIYBJINYHAA YCIYTA»
B AIMAHUCTPATUBHOM IPABE CTPAH EBPOIIEMCKOT'O
COIO3A: CPABHUTEJBHO-IIPABOBOI AHAJIU3

SApocnas BYPSIK,
KaHAUJaT IOpUANIECKUX HayK,
ACCUCTEHT Kadeapbl rpaXkIaHCKOTO MpaBa U mpolecca
quGHo-Haquoro HWHCTUTYTa IIpaBa, [ICUXO0JIOI'MA U MHHOBAITMUOHHOI'O OGpaSOBaHI/IH
HaIII/IOHaJ'II:HOFO YHUBEPCUTETA «JIbBOBCKAs ITOJIUTEXHUKAY

AHHOTALUSA

B crarbe nccnenyercs BOnpoc MyONUYHON yCIyrH B 3aKOHOIATENbCTBE EBporeii-
ckoro Coro3a. ITomuepkuBaeTcs, 4YTO OOIICCTBEHHBIC MPOLECCHl MIPAIOT POJIb MOTH-
BALMOHHOTO PEJaKTOpa, OTPAXKAIOLIEr0 MOTPEOHOCTh KOHTPOIIS TOH MM MHOU Chepsl
OOIIECTBEHHBIX OTHOIICHHUI B a/IMHHHCTPATHBHOM MpaBe. VIMEHHO ¢ pa3BUTHEM Teope-
THYECKHX aCIIEKTOB IPaBOBE/ICHUS (POPMUPYETCS PEACTABICHHUE O MyOIMYHON yCIyre
Kak O(HIHATBHO BOCTPEOOBAHHOM MOATBEPIKICHHUH MPaBa BIAJCHHS HMYILECTBEHHBIM
Omarom 10O MpodeccnoHaNIFHBIM HAaBBIKOM (akkpexuTanuer). OTmedaercs, 4To caM
TEPMUH «ITyOJIMYHAs YCIyra» B HBIHEIIHEM €ro IOHMMAaHUH SIBISETCS OTHOCHUTEIBHO
HOBBIM, OH TIOSIBIJICS B PE3y/IbTaTe H3MEHEHHUSI POJIU TOCYIapCTBa B OOLIECTBE, YTBEPIK-
JICHUsI HOBBIX IIEHHOCTEH M MPHOPUTETOB Ha OCHOBE MPHHIIMITA YEJIOBEKOLICHTPU3MA.

KiroueBble ciioBa: myOnuyHas yciayra, 4ejIOBEKOLIGHTPH3M, aJIMHHUCTPATHBHOC
NpaBo, COLUAbHAS CYIIHOCTh TOCYAApCTBa, IPaBa YeNI0BeKa.

Relevance of the topic. The lack
of research on this topic and the need for
additional scientific research underline
the concept of public service, taking into
account the legislation of the European
Union countries.

The issue of public service as a cat-
egory and object of scientific research
was investigated by T.V. Seryogina [1],
some problems of definition of the term
“administrative service” were investi-
gated by V.V. Petyovka [2]; administra-
tive service as a legal form of adminis-

trative and jurisdictional activity of law
enforcement agencies were considered by
L.Yu. Ivanova [3]; A.G. Tsyganov con-
sidered the questions of the categorical-
conceptual apparatus of the legal institute
“administrative service” [4]; theoreti-
cal and methodological approaches to
the definition of the term “administrative
service” were investigated by K.A. Fug-
levich [5]. But comparatively-legal analy-
sis of the concept of public service with
the administrative law of EU countries is
practically not explored.
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The purpose and objectives
of the article are to research the admin-
istrative law of EU countries regarding
the terminological concept of administra-
tive service.

Results and discussion. Control
and legal regulation is a kind of guaran-
tor of the existence of a legal society with
its implementation of legal principles,
the construction of rules of law that ensure
the stable functioning of the mechanisms
of regulation of public relations.

The presence of patterns in
the formation of social relations allows
civilly to develop the social system within
the framework of institutional regulation
of legal relations.

The motivational division of indi-
vidual interests into private and public
interests makes it possible to distinguish
a category that describes public interests
in a more general way, taking into account
the position of the majority.

From the point of view of the process
of formation of public relations within
the rational concept of ensuring the exis-
tence of a stable mechanism for their
regulation is the result of the need to cre-
ate a centralized body, which accumulates
the functions of control, implementa-
tion and information accessibility for all
members of the public system. The first
prototypes of the form of modern state-
hood were born. The need to create a state
is determined by the need for objective
fixation and confirmation of facts, events
that have occurred that affect the sphere
of relationships between individuals.
Relations are increasingly beginning to
take the form of public relations with
the emergence of the notion of ownership,
and the question of recognition and con-
firmation of rights to the property good
arises.

In modern jurisprudence, there is
no universal way of accounting for
the relations of every participant in
the civil turnover, state control vio-
lates only the fundamental indicators
of the existence of regimes of owner-
ship and accounting of events and objects
of property with an attachment to the per-
sonal data of the individual.

Public processes play the role of moti-
vational editor, reflecting the need to con-
trol a particular area of public relations by
public law.

With the development of theoretical
aspects of jurisprudence, the idea of a pub-

lic service is formed — in the form of offi-
cially claimed confirmation of the right
to own property or professional skill
(accreditation) [7].

In addition to the term “public ser-
vices”, the term “public services” is often
used in the context, but often both terms
are identified, which in turn is related to
the synonymous translation into English
of the following categories: “public ser-
vices”, “public services” [8].

Significant  differences  between
the above categories can be distinguished
by considering the nature of these rela-
tionships [9].

Usually, citizens do not apply to state
bodies for obtaining personally beneficial
and necessary benefits, the motive is to
receive documents or carry out permit-
ting actions against them. These actions
are caused not by the interest of the citi-
zen, but by the fulfillment of obligations
and are forced actions. For example,
a license is of no interest to the citizen
as such, he is forced to apply for it, oth-
erwise he will not be able to carry out
the licensed activity. Thus, licensing is
an action in the public interest and rep-
resents its interests to the state. There is
no interest of the citizen that has the ulti-
mate purpose in obtaining a license (and
not in carrying out a licensed activity).
If the state artificially creates this inter-
est by imposing obligations on the citizen
or establishing a legal fact without which
there will be no legal relationship, then it
is possible to impose forced service [10].

Based on the origins of forming
the ultimate goal of the citizen, it is pos-
sible to determine the need to receive
a “compulsory” service from the state
authorities.

The term “public services” in its cur-
rent sense is relatively new, it emerged as
a result of changing the role of the state
in society, the establishment of new val-
ues and priorities. The social purpose
of the state, which determines the main
directions of its activity, goals and objec-
tives at this stage of development, is
at the forefront. In this case, the func-
tions of the state depend on the economic
capacity of society, the level of its devel-
opment, as well as the needs and interests
of the population.

State activity in recent years has come
to be regarded as providing services to
citizens within the concept of a “service
state”, which was recognized in Western
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Europe, the United States in the 80-90’s
of XX century. For example, in Germa-
ny this concept was considered within
the framework of Ernst Forsthoff’s theory,
in Great Britain — it was recognized dur-
ing the formation of the “new manageri-
alism” under M. Thatcher. The essence
of this concept is to acknowledge the pos-
sibility of using public administration
methods of private business manage-
ment. In such a situation, the state is seen
as a servicer providing public services to
citizens. Therefore, the primary purpose
of developing such public administration
will be to improve the quality of govern-
ment services.

These provisions formed the basis
of the concept of “public management”.
The meaning of administrative reform
is to move from the idea of serving
the community to the idea of delivering
services to it. All of this is aimed primari-
ly at increasing the efficiency of the state’s
implementation of its functions. Recogni-
tion of the basic purpose of the state for
satisfying the needs of citizens stems
from the universally recognized principle
of the priority of human rights and free-
doms as the highest value [11].

Due to the great attention to the social
essence of the state, there are changes in
the scope, content and methods of man-
agement. The social sector is becoming
the most important for the implementation
of the State-Man formula. In such circum-
stances, the activity of the state acquires
a pronounced social orientation: it aims
to ensure the guarantee of legal freedom
and decent life, to ensure the welfare
of society and the prosperity of the state,
to support civil peace and social harmony
[12].

The proofofthe above is the emergence
of other constitutional characteristics
of the institutions of society and the state.
The most important aspects of socio-eco-
nomic development are given attention
in the post-war constitutions and con-
stitutions of the late XX century, such
as the constitutions of Portugal, Spain,
Czech Republic, Switzerland, Finland
of the 70-90’s public services.

Constitutional provisions on human
rights, health care and health care are
interconnected with the rules on public
services. For example, the Swiss Con-
stitution derives the concept of “public
service” from the point of view of social
goals (art. 41, paragraph 4). Item 2 of art.



92 establishes that the Union takes care
of a sufficient and affordable price for
the provision of basic postal and tele-
communication services in all localities
of the country, and that tariffs are imposed
on a uniform basis. Item 1 art. 102 is dedi-
cated to the task of the Union in securing
the supply of countries with vital goods
and services in special cases [13].

Comprehensive concern for man is
at the heart of the concept of the wel-
fare state. The social state is defined as
the highest evolutionary stage of the devel-
opment of a democratic and rule of law
with a socially oriented market economy,
whose main tasks are to ensure a decent
life and free development of each person
and guarantee his rights and freedoms.

The social nature of the state deter-
mines the social inclination of its internal
and external functions. Within the frame-
work of social statehood, all its institu-
tions are ultimately focused on a high
level of social protection and free devel-
opment of a person, have a deeply person-
al meaning. At the same time, an effective
welfare state is possible only if the devel-
oped structures of civil society are cre-
ated. And harmonious interaction exist-
ing in a single society of the state, local
government and civil society is necessary
for the consolidation of universal ideals,
the revival of faith in the justice of state
institutions and their own power, both
individuals and their associations [14].

It is important to note that the con-
cept of social statehood is much broader
and deeper than the concept of social
state. Independent components of social
statehood are not only the state itself as
the central link, but also its legal system,
social system of society, socio-economic
rights and freedoms of the economic
system, etc. The welfare state actively
implements the social function, develops
and implements an extensive social poli-
cy, as well as guarantees socio-economic
rights, including through the provision
of public services. Thus, public services
are one of the constituent and relevant ele-
ments of social statehood today.

In such circumstances, the concept
of “service” gradually evolves from
understanding only in the civil legal sense
to services provided by public authori-
ties, local governments and other struc-
tures. Thus, French professor J. Fournier,
in his report at a seminar at the Higher
School of Economics in 2003 on the topic

“Public services of the state”, noted that
the former concept of “public authority”
gives way to the concept of “public ser-
vice”, which includes all activities that are
implemented for the benefit of the whole
community. However, not all activities
in the public interest are public services.
To become so, they must be taken under
the auspices of a public authority. This
requires a political decision. “To take aus-
pices” does not necessarily mean to “exer-
cise”. The provision of public services,
where necessary, may be entrusted to
a private operator. Then it is about “dele-
gation” of public services.

The Institute of Public Services occu-
pies a rather specific position: on the one
hand, the effectiveness of its functioning
depends on the efficiency of the work
of public authorities, on the other —
the development of this institution may
affect existing population attitudes related
to the transition to new views, more equal
style of relations with the state.

The law institute of public services in
Ukraine is quite new. There should be no
doubt that the theoretical innovations in
this field and their normative implementa-
tion should take into account the experi-
ence of foreign countries, especially those
in which the institute under consideration
has appeared and has been operating for
a long time.

European science has offered com-
pletely different interpretations of the doc-
trine of public services, it is important to
say that the French and German approach-
es can rightfully be considered competing.
Therefore, a consistent comparative legal
analysis of the concept of public services,
their regulatory system, types of public
services, subjects and forms of their pro-
vision is of interest.

French understanding of the publicly
significant activity of the state is con-
nected with the concept of so-called pub-
lic services (fr. service public), meaning
activities dictated by the general interest.

The concept of public services is
based on the theory of the emergence
of the state from the public contract
and is associated primarily with the name
L. Dugy, who preferred to abandon
the concepts of “sovereignty” and “public
power” in favor of the concept of “public
service” — the only for him the criterion
of the French rule of law.

Contrary to the view then formed
that the peculiar character of the state is
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embodied in the public power, which is
opposed to the citizens, the state should
be conceptualized with reference to its
“function” as the basis of legality.

Any kind of state activity
and state intervention in society under
this approach can only be legalized in
accordance with the functions of serving
the needs of the society (“public services™).
Rethinking in science the role of the state
in terms of legitimizing the principles
of its activity had an unprecedented
impact on French theory of law
and public law, which led, in particular,
to the emergence of the so-called “school
of public services”. The basic tenets
of the concept, however, changed over
time, and approach was soon refuted
within the school of public services
itself. Proceeded from the assumption
that the function of the concept of public
services was not in limitation of state
activity, but rather in making public, public
interest a compulsory goal. According
to him, only public services of public,
public interest should be provided through
the use of public services.

By the nature of their activities, public
services were initially differentiated from
those providing exclusively state interest
and economic, social and other services
[15].

In 1921, in the jurisprudence
to distinguish models of legal
regulation of relations between private
and public entities introduced the concept
of “traditional” public service, which
became known as the state administrative
service (SPA), and introduced the concept
of public service commercial and industrial
character (SPIC).

Subsequently, science and, most
importantly, law enforcement practices
began to assume the possibility
of delegating to the non-governmental
organizations some of the powers to
provide public services (services).
Such a trend is highly anticipated,
given the targeted and limited nature
of funding for public-territorial entities,
as well as the wide range of activities
the responsibility for which is vested in
the state.

However, with the ability to adapt
to social, political and other changes,
the concept of public services has spread
extremely widely and touched virtually all
areas of government. As a consequence,
there were some difficulties in
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differentiating ~ existing  legislation,
deficiencies in the functioning of different
legal structures were identified, especially
among public services with a “double
face”.

Notes that public service has
traditionally been defined by its two
components: 1) organizational, which
is related to entities performing public
service, and 2) material, which is related
to the nature of activities carried out for
the public benefit.

Thus, “French public services” is
a fairly broad concept that includes both
the activities of providing, on behalf
of the State, services to an indeterminate
range of persons and the entities
themselves carrying out the relevant
activity [16].

According there are currently three
main categories of public services in
France: 1) public services (sovereignty
services) — justice, public finances,
national defense; 2) social and cultural
services — education, health care, social
protection, cultural and sports activities;
3) services of an economic nature (public
trade and industrial services).

Conclusions. Public services may be
provided either directly by the authorities
or by using the organizations involved,
both subordinate (public institution)
and private (outsourcing concessionaire,
public interest group).

Regarding the traditional administrative
activities of public authorities to meet
the needs of individuals (registration
of citizens, acts, rights, objects, permitting
and providing information, etc.), it falls
within the concept of public administration
(SPA) and is implemented only public
authorities.
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IMPOBJIEMbBI OBECIIEYEHUA MEJANIIUMHCKUMHAU YCIYI'AMH
B CEJIbCKOM MECTHOCTHU B ACIHEKTE OFbEJIMHEHUS
TEPPUTOPUAJIBHUX OBIIIUH B YKPAUHE

Mapus TAAJIAP,
acrmupaHT MHCTHTYTA rocynapcTsa U paBa umeHu B. M. Kopenikoro HarnmonansHOW akajeMuu HayK YKpauHbI

AHHOTANUA

B crarbe npoBoxuTes aHanu3 npobiieM 00ecrieueHust MEAUIIMHCKUMHU YCIYTaMH CEJIbCKOro HacesleHus B Ykpaune. O0cyxnarorcs
CIOPHBIE BOTIPOCHI, CBSI3aHHBIE ¢ MHPPACTPYKTYPHOH CIIOCOOHOCTBIO TEPPUTOPHAIBHBIX OOIIMH 00ECIIEUNTh HAUIKAIINE YCIOBHS
JUISL OKa3aHHUsl MEAUIIMHCKUX YCITYT, a TaKXKe TPOOJIEMBbI, CBA3aHHBIC C MPUBJICYCHHEM B MEIMIIMHCKHE YUPEXKICHHS BHICOKOKBANIU(H-
LMPOBAHHBIX CHELMAIUCTOB. JlaeTcs OlLileHKa MEIULIMHCKOH pedopme B YKpauHe, aHAIM3UPYyeTCs Iepexo]] K JeLeHTPAIN3UPOBaH-
HOW MOJIENIN PEeTYIHNPOBAHUS B cepe 3IpaBOOXpAaHEHNUs, KOTOpas MPEIoiaraeT KIMEHTOOPHEHTHPOBAHHYIO CHCTEMY ITyOIMIHOTO
yIpaBieHus. ABTOPOM PacCMaTpUBAETCS POJIb OPraHOB MECTHOTO CaMOYIIPABIICHUS B METUIIMHCKOH pehopMe C y4eTOM paclIupeHust
MOJIHOMOYHI OOBEIMHEHHBIX TEPPUTOPHAIBHBIX OOIIMH B chepe 31paBooXpaHEHHs HA 3aKOHOATEIbHOM yPOBHE.

KiioueBblie c10Ba: MEIUIIMHCKUE YCIyTH, 00beANHEHHBIE TEPPUTOPHATIBHBIC OOIIIHEL.

PROBLEMS OF PROVIDING MEDICAL SERVICES IN RURAL AREAS IN THE ASPECT
OF TERRITORIAL COMMUNITIES UNIFICATION IN UKRAINE

Mariya GAYDAR,
Postgraduate Student of the V. M. Koretsky Institute of State and Law of National Academy of Sciences of Ukraine

SUMMARY
The article analyzes the problems of providing medical services to the rural population in Ukraine, the problems associated with
the infrastructural ability of the territorial communities to provide appropriate conditions for the provision of medical services, as well
as the problems associated with attracting highly qualified specialists to medical institutions; assesses medical reform in Ukraine;
It analyzes the transition to a decentralized model of regulation in the healthcare sector, which involves a client-oriented public
administration system. The author considers the role of local governments in medical reform, taking into account the expansion of the

powers of the united territorial communities in the field of healthcare at the legislative level.
Key words: medical services, united territorial communities.

ITocranoBka nmpobaemsl. C nepexo-
JIOM YKpauHBI OT IUIAHOBOH K PHIHOYHOM
OKOHOMHKE OecriaTHas MeIUIMHCKAst
MIOMOIIb NPUXOAUT B YNAJOK M KadeCTBO
MEIUIMHCKUX YCIYT, MPEI0CTaBISIEMBIX
0e3BO3ME3/IHO, SBISIETCS HEYHIOBIICTBO-
PUTENBHBIM, YTO IPHUBENO K HACYIIHOH
HEOOXOIMMOCTH pedOpPMUPOBATH CHUCTE-
My 3/paBOOXPaHEHUsSI C YUETOM peauii
HBIHEITHETO BPEMEHH H JACLCHTPaIH3aLH-
OHHBIX ITyTeH pa3BUTHUS B HALIIEH CTpaHe.

Hauunas ¢ 2014 roga 6osnblinoe Koau-
YECTBO TEPPUTOPUATBHBIX OOIIMH OBLIO
MPHOOIIEHO K MPOIecCy JOOPOBOIHLHOTO
00beANHEeHNS TEPPUTOPHATHHBIX OOIIHH.

OpHUM W3 TIABHBIX OXHUIAHUH OT
00BbeIMHEHHBIX TEPPHUTOPHATBEHBIX
OOIINH, KOTOpPBIE CO3JAIOTCS B IIpOIEC-
ce MOJEpHHM3AaLUN MECTHOW IMyOIHMYHOM
BJIACTH B YKpawHe, SBIseTcs dPPEeKTUB-
HO€ TPEAOCTABJICHUE MyOIUYHBIX YCIYT
JKUTENSIM OOBETUHEHHOH TeppPUTOPUAIb-
HOU OOIMHEI.

Heabio W 3aga4veil cTaTbM SBJIS-
€TCsl HCCIIEOBAHUE TIPOOJIEM OKa3aHHs

MEIULIUHCKUX YCIIYT YKUTENSAM CeIbCKOM
MECTHOCTH M POJIH OOBEIUHEHHBIX Tep-
PHUTOPHAJIBHBIX OOIIMH MpH (OpMHUpPOBa-
HUM MYHHUIHUNAIBGHOH TIOMTHKH B cepe
3/[paBOOXPAHEHUSI.

H3i0/keHne 0CHOBHOTO MaTepHaJja.
M. baiimypaTtoB oTMedaeT, 4To Mozep-
HM3alMs IyOJIMYHOH BIACTH JOJDKHA
NPOUCXOAUTH B JIBYX B3aMMOCBS3aHHBIX
U B3aUMOJECTEPMUHUPOBAHHBIX AaCIEK-
Tax: C OJHOW CTOPOHBI, IIyTEM CO3JaHUs
KJIMEHTOOPUEHTHPOBAHHOM CHCTEMBI
nyOJIMYHOTO yIpaBieHus, KoTopas Oyner
HEOTHEMJICMBIM 3JIEMEHTOM MEXaHHU3Ma
COLIMATIbHO-3KOHOMHUYECKOM U COLMAJIb-
HO-TIOJIMTHYIECKOH 3aIUTHl HaCeIeHUs,
(haKTOpOM TOBBIIIEHUSI €TO COIHAJIBHOM
U TIOJMTHYECKOM aKTHBHOCTH; a C JIpy-
roii — myrem co3gaHus 3(PQPEeKTUBHON
JEHCTBYIOIIEH CHCTEMBbl MYHHIUIAIIb-
HBIX TIPaB YEJIOBEKA, C MOMOIIBIO KOTO-
poit OyayT peasn30BBIBATHCSA HE TOJBKO
€ro npasa, KOTOPbIE SBISIOTCS CUCTEMHO
CBSI3aHHBIMH C MECTHBIM CaMOYIIpaBlie-
HHS, TapaHTHSMH €ro CyIIECTBOBAHUS,

(YHKUMOHMPOBaHHMS W pEaNU3aLUM, HO
U C peanu3alyedl MMEHHO CHCTEMHOTO
KOMIUIEKCa KOHCTHTYIIHOHHBIX TIPaB, CBO-
0o ¥ 00s3aHHOCTEH, YTO ECTECTBEHHO
peann3yIoTCs 4eJIOBEKOM Ha JIOKAIEHOM
YpOBHE (YHKIMOHUPOBAHUS COLUyMa
B IIpefeNnax TeppUTOPHUANIBHOW OOIIMHBI
[2,c. 10].

JlelicTBUTENBHO, OONBIIMHCTBO pa3-
BUTBIX CTPaH NPHUIEPKHUBAIOTCS KIUEHTO-
OPHUEHTHPOBAHHOM CHCTEMbI IyOINYHOTO
yIOpaBlIeHUs, KOTOpas HalpapieHa Ha
[IPEIOCTABICHUE JKHUTEIIM BCeX HeoO-
XOIUMBIX IyOIWYHBIX YCIYT ¢ cobmone-
HUEM IIPU 3TOM KOHCTHUTYIIMOHHO TapaH-
TUPOBAaHHBIX TIpaB W CBOOOA deIOBEKa
W TpaXIaHWHA.

Cucrema MECTHOTO CaMOYTIPaBICHUS
B YKpauHe Ha CEerojHsIIHUN JeHb He
YIOBJIETBOPSET MOoTpeOHOCTElH 0011IecTBa,
(YHKLIMOHMPOBAaHHE OPraHOB MECTHOIO
caMoynpasieHHs B OOJBIIMHCTBE Tep-
PUTOpPHUATIBHBIX OOIIUH HE 00eCleunBaeT
CO3/laHHMe M TOIJIepKaHue ONaromnpusiT-
HOM JKU3HEHHOW Cpeabl, HeoOXomumoil
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JUIl BCECTOPOHHETO Pa3BUTHUS UENIOBEKA,
€ro camMopeanu3alyy, 3allUThl €ro Mpas,
NPEAOCTABICHUSI HACENEHUIO OpraHaMi
MECTHOTO CaMOYIpaBIICHHs, CO3aHHBI-
MU MMHU YYPEKACHUSIMU M OpraHU3alus-
MU BBICOKOKAQYE€CTBEHHBIX M JOCTYIHBIX
aJIMUHHACTPATUBHBIX, COIMATIBHBIX U JIPY-
TUX yCIyT Ha COOTBETCTBYIOUINX TEppPHU-
Topusx [4].

[ ycTpaHeHHS CYIIECTBYIOIINX
mpo0iieM Ha MECTHOM YPOBHE, CBSI3aHHBIX
¢ Hea(PEeKTUBHBIM MECTHBIM YIIpaBlle-
HHEM M OTCYTCTBHEM, OCOOEHHO B Cellb-
CKOM MECTHOCTH, HEOOXOMMOro oObemMa
IyOINYHBIX YCIIYT, KOTOPbIE MOTYT IOJY-
YUTh JKUTENH, B TOCYyHapCTBE Haualach
pedopma 1o AelEHTpalu3alMy BIACTH,
YKPYIIHCHHE TEPPUTOPHAJIBHBIX OOIIMH
1 TIEPECMOTP MOJIUTUKH TOCYIapCTBEHHO-
ro (MHAHCHUPOBAHUS TEPPUTOPHATIBHBIX
o0mmmH.

OueBHAHO, YTO C JICLEHTpaNIu3anuen
B YkpauHe (GOopMHUpYyeTCsl HOBasik MOIEIh
CENBCKOTO pa3sBUTHSL C HOBOM CHCTEMOM
yTIPaBIEHUS ¥ HOBBIMH YKOHOMUYECKAMH
OTHOLUEHUsIMU [5].

HoBble sKkoHOMHYECKHE OTHOLICHHUS
JOJDKHBI 3aKIIFOYaThCsl HE B COXPaHEHUH
OecmaTHOM MEIWIMHBI HHU3KOTO Kaue-
CTBa, @ B IIOMOIIU CO CTOPOHBI roCyaap-
CTBa M OPraHOB MECTHOTO CaMOYIpaB-
JICHUsT B CO3MaHUM WHQPACTPYKTypbI
MEIUIMHCKUX YYPEKACHUH, OCHAIICH-
HBIX COBPEMEHHBIM  00OpYIOBaHHEM,
B TIPUBIECYCHWH KBATH(UIIMPOBAHHBIX
Bpadyell ¥ MEJULMHCKOIO MepcoHana At
obecriedeHss Uil OOBIYHOIO YeJIOBEKa
KaueCTBEHHBIX U JOCTYIHBIX MEIUIIMH-
CKHX YCIIYT, HallpaBJIEHHBIX Ha COXpaHe-
HUE, YKpEIJIEHHUE, JICUCHUE, BOCCTAHOB-
JIeHue (HM3NYECKOTO WIIM MCHXHUYECKOro
30POBBSL.

Pedopma cucteMbl 31paBOOXpaHEHUS
JOIDKHA TpeIycMaTpuBaTh KapAWHAIIb-
HbBIe, KaueCTBEHHBIE W3MEHEHHS BCEX
(GYHKIMH CHUCTEMBI 31PaBOOXPAHEHHS —
yIpaBlIeHHE 3TOH CHCTEMOH, obecrede-
HUE €€ COOTBETCTBYIOIUUMH PECYpPCAMH,
(uHaHCHpOBaHHE M  IIPENOCTaBIECHHE
MPOU3BOIUMBIX 3TOHM cucTeMO ycayr [9].

Ceifyac JOCTYNMHOCTb MEIULMHCKUX
ycinyr B YKpawHe sIBISeTCsl mpoOiiemMoit
JUISL OTIPE/ICNICHHBIX MECTHOCTEH, 0COOCH-
HO Al YKPAaHMHCKUX CENT ¢ HEOOIBIINM
KOJINYECTBOM XKHUTEICH.

Pedopma MeaHITHEI Ha celle SIBISeTCS
COLIMATFHO 3HAYUMOM, CAaMOM OXKHIacMO
n3 Bcex peopm, KOTOpEIE ceifdac MmpoBo-
nmarcs. KadecTBeHHass MeAWIHA TOXK/Ie-

CTBEHHA Ka4eCTBEHHOW JXM3HH, I1OITOMY
pedopma momkHa OBITH CPOKycHpOBaHA
Ha YeJIOBEeKe, KOTOPBIH JOJDKEH MOJIy4aTh
KaYeCTBEHHYIO MEJUIMHCKYIO ITOMOIIb.
ITyrem pemeHusi CHCTEMHBIX MpoOiieM
B cdepe 3mpaBOOXpaHEHUS SIBISIETCS
CTpaTernyecku OpUEHTHPOBAHA TOCynap-
CTBEHHAs TIOJUTHKA, OCHOBHOM 3amadeit
KOTOPOH SIBISETCSI OINpEeIeNieHne 30po-
Bbsl YENIOBEKA MPHOPUTETOM H obecrie-
4yeHre (yHKIHOHUPOBAHUS HOBOW HAll-
OHQJIBHOW CHCTEMBI 3][PaBOOXPaHEHHS
[3,c.92].

B KkoHTekcTe peanM3aluu MEAWIMH-
cKoil pedopMBI peopraHu3aLUs CUCTe-
Mbl TEPBUYHONH MEIUIIMHCKOW MOMOLIH
B CEJbCKOH MECTHOCTH NpEIIojaraert,
IPEXAE BCEro, W3MEHECHHE OpraHu3alu-
OHHOI1 CTPYKTYPBI YUPEIKICHUIT OT (helib-
JIIIEPCKO-aKyIIePCKUX MYHKTOB, CElb-
CKHX yYaCTKOBBIX OONBHHMI] U BpadeOHBIX
amOynaropuii B aMOyJIaTopuu ceMelHo-
ro Bpaua W TIPYINOBBIX MpakTHK. Takue
U3MEHEHHsS B3aUMOCBA3aHbl HE TOJBKO
C YUCTO MEIMIMHCKUMHM, HO U C HPaBo-
BBIMH, SKOHOMHYECKUMH 1 COLUATIbHBIMU
acreKTaMu (yHKIMOHUPOBAHUS CUCTEMBI
MEPBUYHON METUIIMHCKOW MOMOIIH, YYeT
KOTOPBIX SIBIISIETCS OCHOBOM KOMILJIEKC-
HOTO MOAX0Aa K pe)OPMUPOBAHUIO CETH
CeNBCKOM MemuIuHEI [12].

3axoH Ykpaussl «O rocyapcTBEHHBIX
(MHAHCOBBIX TapaHTHAX MEIUIUHCKOTO
0OCITy)KUBaHHsI HaceJCHHs» ObLT MpH-
HAT mapiaaMeHToM 19 okts6ps 2017 rona.
OTOT 3aKOH BBOAUT B YKpauHe NMPaKTUKY
YCTaHOBJIEHHS FapaHTUIl 110 MEAUIIMHCKO-
My OOCIY>KHBAaHHIO — TIPOrpaMMy ToCy-
JTAPCTBEHHBIX TapaHTUHl MEIMIIMHCKOTO
00CITy)KUBaHHsI HACEJIEHHs KaK MepevyeHb
1 00bEM METULIMHCKUX YCIIYT U JISKAPCTB,
KOTOpbIE OIUIAYMBAIOTCS U3 ToCynap-
CTBEHHOTO ONOJDKETa Ha OCHOBE CIIMHBIX
HAIMOHATBHBIX TapudoB [7; 6].

Kak n3BecTHO, MEAMIIMHCKAs CHCTEMa
VKpauHBl COCTOUT M3 TPEX YPOBHEH HIIH
3BEHBEB OKa3aHHs MEAWIMHCKOH MOMO-
M HACEJICHUIO: TIepBUYHOI (amOysaTop-
HOW), BTOPUYHOH (CIIeIMaTN3UPOBAHHON )
U TPEeTHYHOH (BBICOKO MJIM Yy3KOCIIe-
nuanusupoBanHoit). Kpurepusimu pas-
JICTICHUsT Ha 3TH YPOBHM SIBIISIOTCS BHJ
MEJULIHCKON yCiyrH, cnenuduka ciaox-
HOCTH €€ TPEIOCTaBIICHHUs, YPOBCHb KBa-
nudUKALUK Bpaya U TUIT CHCLHATA3AINN
MEIWIIMHCKON moMomi. B dacTtHOCTH,
MepBUYHOE, WIN aMOylIaTopHOE, 3BEHO
OTBEUaeT 3a IPENOCTaBICHHE HEOTIOXK-
HOU TTOMOIIIY HAaCEeJIEeHUIO, a TaK)Ke ITOMO-

M, OKAa3blBa€MOH MalMeHTaM BpayaMH
o0Iel MPaKTHKU MO MECTY JKHTEIbCTBA
WM BpeMeHHOro npebbiBanus. K yupex-
JIEHUSM TEPBUYHOTO YPOBHS MEAUIMH-
CKOH TMOMOILM OTHOCSTCS aMOyJlaToOpuH,

MOJHUKIMHAKA W KaOWHETBI CEeMEHHBIX
Bpaueil. BropuuHoe 3BeHO IpexycMarpu-
BaeT MPOLEAYPY CTAallMOHAPHOIO Jieue-
HUSl C TPUBJICYECHHEM Y3KOIPO(UIEHBIX
cnenuanucroB. Ha stom ypoBHe pabo-
TalOT paliOHHBIE M TOPOJCKHE OONBHH-
Ll TOPOZAOB, IOCEJIKOB FOPOACKOrO THUMA
U paloHHBIX LIEHTPOB. TpeTuyHOe 3BEHO
OTBEYaeT 3a NPEOCTaBICHUE BRICOKOKBA-
TUQUIUPOBAHHON MEIUIUHCKOW MOMO-
I, @ IMEHHO: TPOBEICHUE TUATHOCTUKHI
CJIOKHBIX 3a00JICBAHMH M HETUITHMYHBIX
OTKJIOHCHH, TIaTOJIOTHII U OCJIOKHEHHIA.
Ha stom ypoBHe paboTaroT wuccienoBa-

TCIBCKUEC I/IHCTI/ITyTLI, y3KOCHeHI/Ia,TII/I-
3I/IpOBaHHBIe 6OJ'II:-HI/II_H)I U TocruTain
[10, c. 39].

B cenbckolt MECTHOCTH OCHOBHOM
€IMHUIIEH, KOTOpas MOXET OKa3bIBaTh
MEIUIMHCKUE YCIYTH MEPBOTO YPOBHS
siBisieTcst  amOynaropus. Denbaiepcko-
aKyLIepCKH MyHKT — 3TO YAAJICHHOE IO/~
pasnmeneHue aMOynaTOpUH, KOTOpPOE He
MOXET CYIIeCTBOBaTh OTJENbHO. B ropo-
e MOTyT OBITh Kak amOyIaTopuu, Tak
U OTJCNbHBIC TPAKTUKYIOIIHE Bpadu.
B T0 ke Bpemsi (enbaAniepcKue MyHKThI
opranmsyiorcs B cenax oT 300 yenoBek.
B cenax ¢ nacenenuem caaime 1 200 geso-
BEK JOJDKHBI OBITH aMOYITaTOpUH C Bpada-
MH.

PexomenmyeMoe KONMMYECTBO TallH-
€HTOB, KOTOPBIX MOXET OOCITyKHBATh
OJIH Bpau 10 MPEJOCTABICHUIO TIEPBHY-
HOW METUIMHCKOW momomM (WK oxHa
KOMAaH/Ia 10 OKa3aHHIO MEPBUYHON Me/Iu-
[UHCKOW IOMOIIH, KOTOPas COCTOHUT W3
1 Bpaua u 1-2 memcecrep), COCTaBISAET
1 800-2 000 uenmoBek. B 3aBHCHMMOCTH OT
COLMAITLHBIX, BO3PACTHBIX, KOJHYCCTBEH-
HBIX XapaKTEPUCTHK HACEICHUS TEPPUTO-
pun, Tae CyOBEKT OKa3aHHWS TEPBUYHOI
MEIUIIMHCKOM TOMOIIN OCYIIECTBIISIET
CBOIO JIESITENBHOCT, WM JIPYTUX YCJIO-
BUH, KOJMYECTBO IAIMEHTOB, KOTOPBIX
MOXeT 00CITy)KHBAaTh OUH Bpay [0 OKa3a-
HUIO TIEPBUYHON MEAMIMHCKON MOMOIIN
(ogHa KOMaHa MO OKa3aHUIO TIEPBUYHOMN
MEAMIMHCKON TOMOIIN), MOXET OBITh
0OJIbIIIe WM MEHBIIE, YeM PEKOMEHIye-
MO€ KOJTUYECTBO.

BaxHO IMOHMMATH, YTO BCIECACTBUE
YBEJIMYCHHS KOJMYECTBA MPUKPEILICHHO-
TO HACEJICHUSI YMEHBIIIACTCS IOCTYITHOCTh



MEIMUMHCKOW nomomu. B pesysnbrare
3TOTrO MalMEeHThl HE MOTYT MOIACTh K Bpa-
4y B YIOOHOE JUIsl HUX BPEMSI, BOSHHKAIOT
o4epesid; MalUeHThl OTKJIA/IBIBAIOT BU3H-
TBI K Bpayy, YTO HPUBOJUT K YBEIMUECHUIO
KOJIMYECTBA CIIy4acB, TPEOYIOLIUX HEOT-
JIOKHBIX JEHCTBUMN; MEIULIMHCKUH 1Tepco-
HaJT 3aHUMAETCS] NCKIIIOYNTEIHHO OCTPHI-
MH COCTOSHHSIMH M Y HEr0 HE OCTaeTCs
BpEMEHH Ha MPODIIAKTHIECKYIO paboTy
U TIpeAyNpeKAeHUs] 000CTpeHNH y Tanu-
€HTOB C XPOHMYECKUMH 3a00JI€BaHUSIMH.
Bosplias Harpyska NpuBOAMT K Ipodec-
CHOHAJIbHOMY BBITOPAHHIO MEAMIIMHCKUX
pPaOOTHUKOB M CHIDKEHHMIO KayecTBa MX
pabotel. C apyroit CTOPOHBI, YMEHBIIIE-
HHE Harpy3kd HI)KE PEKOMEHIYyeMOro
YPOBHSI OyJIeT IPUBOIUTE K YMECHBILCHUIO
JIOXOa OT MEIUIIMHCKOH IIPaKTHKHU, COOT-
BETCTBEHHO — K CHIDKEHHIO 3apIUIaTh
HepcoHaa.

O. Xynoba ompenenser KpUTEpUH
CHOCOOHOCTH CETH OKa3aHWs IEePBHYHOM
MEJULMHCKOW IMOMOIIY IO CJIEYIOLIHM
MOKa3aTessIM:

1) npenenbHast MOLIHOCTh CETH OKa-
3aHUS NEPBUYHON MEAUIIMHCKON MTOMOLIN
COCTaBJISICT B CPEJHEM YEThIpE BH3UTA
K MECTy OKa3aHHMs NMEPBUYHON MEAULIMH-
CKOI ITOMOIIMY B TOA HAa OTHOTO JKUTEIS
COOTBETCTBYIOIIEH TEPPUTOPUH TNTAHUPO-
BaHusl. [leneBast Harpyska Ha ofHy pabo-
9yI0 CMEHY COCTABIISIET J[BA/IIIATh YETHIPE
MIOCEIIEeHS;

2) AOCTYHNHOCTh II€PBUYHOI Menu-
OUHCKOM TOMOIIM Ul JKUTelded Hace-
JICHHBIX ITyHKTOB B BHZE (DaKTHUECKOTO
Ha4Ms, QU3NYECKOH JOCTYIHOCTH JUIs
JIOfel ¢ WHBAJMIHOCTHIO, (PUHAHCOBOI
MOCTYITHOCTH, ymoOctBa rpaduka pabo-
ThI, KOMMYHHUKAI[HOHHOI IPHEMIIEMOCTH;

3) TpaHCTIOPTHAS OCTYNHOCTH, KOTO-
pas y4YMTBIBACT HAaJIWYHE TpPaHCIOPTa
o0IIero Mmojabp30BaHHUS M COOTBETCTBYIO-
IIUX MapHIpyTOB IJISI TPAHCHOPTHUPOBKH
MAIFeHTOB K MeCTaM OKa3aHWs IepBHY-
HOW MeaunuHCKoH momontw [11, c. 140].

BONBIIMHCTBO ~ KPUTEPHUEB  CBSI3aHBI
C OTCYTCTBHEM HH(PACTPyKTypbl B Tep-
PUTOpHAIBHBIX OOIIMHAX. B TO ke Bpems
IpoLIecC, B PeE3ylbTaTe KOTOPOro oOLIu-
Hbl MOTYT MOJIYYHTh HMH(pacTpyKTypHbIE
pelieHust CBOMX MpoOieM, CBSI3aHHBIX
C IOCTYITHOCTBIO Ka4eCTBEHHOH EPBUIHOM
MEJUIIMHCKOM TIOMOIIIH, BBIIVISITUT TaK:

1) mapmaMeHT NPUHUMAET 3aKOHBI O
MEIUIMHCKOH pedopme;

2) MuHHCTEPCTBO 3IpaBOOXPaHEHHS
n3gaeT nog3akoHHsle akThl ([Topsimok oka-

3aHMS IEPBUYHON MEIUIMHCKOM OMOLIN
U JIpyrHe, TIPEeIyCMOTPEHHbIE 3aKOHAMH)
u obecreunBaeT OOIIMHBI METOOJIOTH-
4yecKUMHU ycraHoBKamu (OmnepanuoHHOe
nocobue, Typ ¢ CEMHHAPAMHU)

3)  TeppuTOpHANbHBIE  OOIIMHBI
UCTIONB3YIOT MPEOCTABICHHBIE UM METO-
JIOJIOTHYECKUE MaTepualibl, a TaKXKe 3Ha-
HHE COOCTBEHHOH CHEeUU(UKU IJIsl TOTO,
YTOOBI CIUTAHHPOBATh IEPCIIEKTUBHYIO
(DMHAHCOBO YCTOWYHMBYIO CETh YUpeikIie-
HUI NEpPBUYHOW METUIIMHCKOW IOMOILIA
Ha CBOMX TEPPUTOPHUSIX;

4) ucrnone3ys KkaprorpaduyecKkue JaH-
HbIE, TTOJYYCHHBIE OT OOIIMH, TPABUTEIb-
CTBO OCYLIECTBISCT (HMHAHCHPOBAHHE
CTPOUTENILCTBA OOBEKTOB MEJUILIHCKON
UHOPACTPYKTYpbl B paMKax CyOBEHLMH
U3 TOCYAapCTBEHHOTO OIOIXKETa MECTHBIM
OIO/KETaM Ha peaH3alHi0 MEpOIpHs-
THii, HAaNPaBJICHHBIX HAa Pa3BUTHE CHUCTE-
MBI 37IpaBOOXPAHCHHUS B CEIbCKOI MecCT-
HOCTH;

5) OOUIMHBI MOCTENCHHO (B TEYCHUE
NPUMEpPHO 2 JIET) MepeXOAsT K HOBOM
(hMHAHCOBO YCTOMYMBOM CETH y4pexIe-
HUH IEpBUYHON MEIULIUHCKOMN MTOMOIIIH.

H.A. Aprémenxko u T.JI. Ilerpume
WCCIIEIOBAIM HANPABJICHUS CTpaTeruye-
CKOTO pa3BUTHS 3paBoOOXpaHeHus Peciy-
6mmku benapycs Ha 2011-2015 rr. u onpe-
JISIIMIIN, 9TO IPHOPUTETHOCTH TIEPBUYHOM
ME/IMI[MHCKOW  MOMOIIM  3aKJIF0YaeTCs
B CIICYIOLIEM: YBEIHYCHHE OIH (PUHAH-
COBBIX BIIOXKeHHH 10 45% oT o01miero 00b-
emMa (PMHAHCUPOBAHUS 3/IpaBOOXPAHECHUS;
HOBBIILICHNE KayecTBa U 3PPEKTUBHOCTH
MEJMIMHCKOW TOMOIIY, TPEROCTaBIIs-
€MOH TIepPBUYHBIM 3BEHOM 3PaBOOX-
paHeHus, IyTeM yiyd4lleHus HuHpa-
CTPYKTYpbI; pa3paborka 3(GeKTUBHBIX
MEJMIMHCKUX TEXHOJIOTHH U BHEAPCHHE
CHCTEMBbI KOHOMUYECKOTO CTHMYJIUPOBa-
HHS 32 JOCTIDKCHHE HAMIy4IINX MMOKa3a-
Tenei B 00CCIIEUCHNH HACENICHUSI MEIH-
IUHCKOH oMotk [1, c. 197].

Jnst  peryJaupoBaHHs — OTHOLICHHH,
CBSI3aHHBIX C OOECIIEYCHHUEM  IIOBBI-
IIEHUS JOCTYIHOCTH, 3(G()EKTHBHOCTH
U KauecTBa MEIULMHCKOTO 00CITyXHBa-
HHS B CEJIBCKOW MECTHOCTH, OBbLI IPHUHST
3akoH Ykpaussl «O MOBBIIIEHUN AOCTYII-
HOCTH M KauecTBa MEAMIMHCKOTO 00CIiIy-
JKUBAHUSI B CEIBCKOM MecTHOCTI [8].

MeponpusiTiss 10 TOBBILICHUIO
JOCTYMHOCTH M KavyecTBa MEAUINHCKO-
ro oOCIy)KHBaHHS B CEJIbCKOH MecT-
HOCTH OCYIICCTBISIFOTCSL  COOTBETCTBY-
OIIMMH ~ OpraHaMH  TOCYIapCTBEHHOM
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BJIACTH, OPraHAMH MECTHOIO CaMOYIIpaB-
JeHus, odecnieynBaomux GopMHUpOBaHUE
U peaM3alyi0 TOCYAapCTBEHHOW peru-
OHAJILHOW IOJUTHUKU 31PABOOXPAHCHUS,
Y10 OOYCJIOBICHO HX IOJIHOMOYHMSAMHU
[11,c. 138].

Yacteto 5 cr. 5 3akoHa YKpauHBI
«O TIOBBIIIEHNH TOCTYITHOCTH U Ka9eCTBa
MEIUIIMHCKOTO OOCITY)KMBaHUS B Cellb-
CKOIf MECTHOCTH» YCTAHOBJIEH PsifI ITOJTHO-
MOYHI OpPraHOB MECTHOTO CaMOyIIpaBie-
HUSI, KOTOPbIE UMEIOT IIEeTIbI0 MOBBIILICHUE
JOCTYITHOCTH M Ka4ecTBa MEAUIMHCKOTO
00CITy’KMBaHHUS B CEIbCKOH MECTHOCTH.

OtaenbHO cleayeT OTMETHUTh, 4TO
3akoHOM YkpauHbl «O TOBBIILIEHUH
JOCTYIHOCTH M Ka4ecTBa MEAULIMHCKOTO
00CITy)KMBaHHSI B CEJIbCKOH MECTHOCTH)
ObL1a ononHeHa 4. 2 cr. 34 3akoHa Ykpa-
nHBl «O MECTHOM CaMOyTPaBICHUM,
KOTOPOI1 MPEIyCMOTPEHO, YTO K BEACHHUIO
WCTIOJIHUTENBHBIX ~ OPTaHOB
MTOCETIKOBBIX COBETOB, KpOME IIOJTHO-
MOYMH, yKa3aHHBIX B IIyHKTE «0» uyacTH
NIEpBOIl 3TOH CTaTbH, OTHOCHUTCS TaKKe
pelieHre BOIPOCOB O MPEJOCTABICHUU
paboTHUKaM 00pa30BaHUs, KyJIBTYPHI,
3[paBOOXPAHEHUS M JPYTUM KaTeropusim
rpakziaH, pabOTAIOIIUX B CENbCKOIT MecT-
HOCTH, YCTAQHOBJIEHHBIX 3aKOHOJATENb-
CTBOM JIBIOT, A TAKXKE O JTOMOTHUTEILHOM
(MHAHCOBOM TMOOLIPEHHUH W obecreye-
HUM CITYXK€OHBIM XHJIBEM U CITy>KEOHBIM
TPAHCIIOPTOM Pa0OTHUKOB 3IpaBOOXpa-
HEHUsl, pabOTAIOINX B CEJILCKOH MecT-
HOCTH.

BeiBoabl. JIomMOTHEHHE MOIHOMO-
YUl OpPraHOB MECTHOTO CaMOYIIpaBlie-
HUS SIBJISETCS OYEHb BAKHBIM MOMEH-
TOM B (OPMHUPOBAHMH MYHHIUNAIBHOM
MONMUTHKH B cdepe 3ApaBOOXpaHEHUS,
B YAaCTHOCTH B BOIIPOCAxX CTUMYIHPOBa-
HUS Bpade U MEJUIMHCKOTO IepCOHaIa
paboTaTh B CEIHCKOH MECTHOCTH U IIpe-
JOCTABIISITh KHUTEISIM TEPPUTOPHATBHBIX
OOIMH  Ka4eCTBEHHBIE  MEIUIIMHCKHE
ycryrd. C TakuM MPaBOBEIM PETYIIHPOBa-
HHEM NIMEHHO Ha OpraHbl MECTHOH BIIACTH
BO3JIAraloTcs 00A3aHHOCTH 10 obecreye-
HUIO HaJJIeXKaIlero yrnpaBleHUs cdepoit
OXpaHbI 3]0POBBSI.

W3 aHanu3a npuBeIEHHbIX MPEAIHCca-
HUH 3aKOHOJATENbCTBA BO B3aHMOCBS3H
¢ Hopmamu 3akoHa YkpaumHbel «O MecT-
HOM CaMOYTpaBJICHUH B YKpawHE» Cle-
IyeT, YTO OpraHbl MECTHOTO CaMOyIIpaB-
neHus: (B TOM 4YHCIEe W OOBeIUHEHHBIE
TEepPHUTOPHATBbHBIE OOIMIWHBI) HaJeNCHBI
KpYrOM TIOJTHOMOYHH 110 YIIPaBIEHHUIO

CEJIBCKUX,
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YUPSIKACHUAMHU 37PaBOOXPAHCHUS, Opra-
HHU3ALUH UX MaTepUaIbHO-TEXHHYECKOTO
U (QuHAHCOBOrO oOecredeHus, OpraHu-
3alMd  MEIULMHCKOTO  OOCIIY)KUBaHHS
U MUTaHUS B KOMMYHAQJIBHBIX O37I0pPOBH-
TENbHBIX  YYPEXKICHUAX, OOecreyeHue
B IIpejiesiaX NPEeJOCTABICHHBIX MTOJHOMO-
Y JOCTYITHOCTH MEIHUIIHCKOTO 00Cy-
JKMBaHUSI Ha COOTBETCTBYIOIICH TeppH-
TOPHH, & TAKXKE PA3BUTUS MEIHUIIHHCKOTO
00CIy)XUBaHHs, MOBBIIICHUIO KBaTH(H-
KalllH CIELHaINCTOB.

3aKkoHOJATeIbHbIC HOBEJUIBI  SIBIIS-
I0TCS MPOTPECCHBHBIM IIArOM Ha IYTH
K JELSHTPAIU3alUM, K YIy4IICHHIO
KayecTBa MEIULMHCKMX YCIyI, K o0e-
crieyeHnio (P EeKTUBHOTO yrpaBiIeHUst
OOBEIMHCHHBIMA ~ TEPPUTOPUATIBHBIMU
obmyHamMu B cepe 31paBOOXpaHECHHS
U yIy4IICHUS 310POBbs XKUTEICH Ha BCEil
TEPPUTOPUN YKpaHHBI.

Cnucox WMCMOJb30BAaHHON JHTepa-
TypbI:

1. Aprémenxko H.A.,
T.JI.  HcTtopuko-reHeTH4eCcKHii
JIeATeIbHOCTH Bpaveil B cucreme Imep-
BUYHOM MEIUIIMHCKOM IOMOIIH. Becmuux
Bumebckozo  eocyoapcmeennoco  medu-
yurckoeo yuusepcumema. 2012. No 2.
C. 189-199.

2. baiimypatros M. Jleuenrpainiza-
st MyOTiyHOI BIIAQAM Ta TIpaBa JIOAWHHU
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THE STATE OF DEVELOPMENT ISSUES IN SCIENCE: CONCEPTUAL
UNDERSTANDING OF THE GLOBAL TRANSFORMATIONS
IN THE COUNTRY’S ADMINISTRATION IMPACT
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SUMMARY

The article analyzes the state development issues in science in the context of a conceptual understanding of the global transformations
in the country’s administration impact. According to the results of the analysis, it was found that the influence of global megatrends
on public administration can be divided into three large areas: megatrends that affect a person — a citizen; megatrends affecting the
country’s economy; megatrends that affect the environment. Depending on the degree of influence these global megatrends, we can
observe the polarization of countries and the emergence of highly developed countries and countries that did not take place. This can
cause a polarization of the world and an increase in social tension. For public administration, it is important to take into account the
influence of global megatrends as an objective reality when developing scientifically based management decisions.

Key words: science, global transformation, impact of global transformations, management, public administration.

COCTOSAHHUE PABPABOTKHU INPOBJEMBI B HAYKE: KOHIOEINITYAJIbHOE HOHUMAHHE
BJUAHUA IMTOBAJBHBIX TPAHC®OPMAIIM HA YIIPABJEHUE CTPAHOM

Hoparum C. U. TAHHAM,
acnupadT MexXpernoHaJIbHON aKaJeMHUH yIIPABICHUS NIEPCOHAIOM

AHHOTAOUSA

B crarbe npoaHanu3MpOBaHO COCTOSHUE MPOOIEMBbl Pa3BUTHS HAyKH B KOHTEKCTE KOHLENTYaJIbHOTO IOHUMAHUS BIMSHHS IJIO-
GanpHBIX TpaHc(OpPMALUii HA ynpaBiieHHe cTpaHou. [To pe3ynbTaTaM POBEICHHOTO aHAIM3a YCTAHOBJIEHO, YTO BIMSAHHE [T100aIbHBIX
METaTpPeH 0B Ha ITyOIMYHOe YIpaBIeHHE MOJKHO Pa3AeInTh Ha TPU OOJBIINX HANPABICHHUS: METaTPEHAb], BIMIONINE HA YEIOBEKa —
rpaXkJJaHUHA; MEraTPeH/Ibl, BIMSIOIINE Ha SKOHOMHKY CTPaHBI; MEraTPEH/bI, BIHMAIOIIME Ha HKOJOTHI0. B 3aBHCHMMOCTH OT crere-
HH BIMSHUS YKa3aHHbBIX [100aJbHBIX MEraTpeH/I0B MOXKEM HaOloaaTh MOJISAPU3ALMIO CTPaH, a TAKKE IOSBIEHHE BBICOKOPA3BUTHIX
CTpaH U CTpaH, KOTOPHIE HE COCTOSUTNCH. FIMEHHO 3TO MOXKET BBI3BATH MOJISIPH3ALNI0O MAPA M YBEIMUYEHNE COLUAIBHOTO HAIPSDKEHNS.
JInst myOnMYHOTO YIpaBieHHs: BaXKHO YUUTHIBATh BIMSHHE NIOOATBHBIX METaTPEHI0B KaK OObEKTUBHYO PEAIbHOCTH IIPU Pa3padoTKe

Hay4YHO OOOCHOBAHHBIX YIPABICHUYECKUX PEIICHUI.
KiioueBble c10Ba: Hayka, oOanbHa TpaHc(OpMarys, BIMSHIE NIOOANBHBIX TpaHC()OpPMAIHi, yIIpaBIeHHe, FOCYIapCTBEHHOE

yIpaBIeHHUE.

Problem setting. In the context
of globalization and rapid scientific
and technological progress, values change,
and the behavior of people must change as
well as public administration mechanisms.
Globalization is an objective phenomenon
that directly influences governmental
decision-making, their correction
through the coordination of decisions by
international organizations, integrated
groups, and interstate agreements. At
the same time, there are objective trends
that affect countries regardless of their
level of development or geographical
location, such as technology development,
ecology, migration, and more. Therefore,
it is necessary to define a conceptual
understanding of the impact of global
transformations on governance.

The state of the study. The article
has analyzed the scientific principles,
materials and documents of leading
organizations regarding the impact

of globalization, global transformations
on the country’s governance.

Purpose of the article is an analysis
the state of development issues in science
and determining the impact of global
transformations on governance.

Article main body. The most important
for the future governments and their
primary area of responsibility is to ensure
economic prosperity, security, social stability
and environmental protection. In this context,
the Mowat Center’s research at the School
of Public Policy and Public Administration
at the University of Toronto identifies
the nine global megatrends that are [1]. These
megatrends are presented in fig. 1.

The impact of global megatrends on
public governance can be divided into
three broad areas:

— megatrends that affect a person —
a citizen;

— megatrends affecting the country’s
economy;

— megatrends that affect
the environment.
Increasing life expectancy

and decreasing fertility leads to an increase
in the population structure of older
people, who are less effectively involved
in GDP creation, and need more health
and pension spending. The demographic
factor is manifested in the increase in
life expectancy, which is very positive
in itself, but it poses two problems for
the government at once: how to provide
an increasing number of older people
and where to find jobs for young people.
By 2030, it is projected that in the United
States there will be a ratio of one retiree
to just over two employees [1]. Therefore,
an aging society needs to raise taxes,
collecting savings from fewer children
atthe expense of working people and giving
them to the elderly. Progress in education,
technology and health provides unlimited
opportunities for personal development,
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Fig. 1. Global megatrends

which in turn requires governments to be
transparent and public in their decision-
making. The development of information
technology gives more opportunities for
cooperation at the level of governments,

local authorities and communities.
The development of information
and communication technologies

influences the transformation of the labor
market, the requirements for ensuring
national security, the speed of decision
making. Personal empowerment
and technology development make people
more flexible in choosing a place of living
based on quality of life rather than job
creation.

The need for governments to provide
spending on health and retirement
services leads to an increase in budgetary
imbalances, which drives up the debt
burden. The growth of public debt is
characteristic of most developed countries.
Countries such as the USA, China, Japan,
Germany, France, the United Kingdom,
and others are developing at the expense
of credit. Therefore, it is important to
decide how debt will be repaid and how
to avoid default in the future. Changing
centers of influence in the economy
and strengthening economic ties need to
be taken into account when developing
economic development strategies. There
will be further growth in the interconnected
global economy at the level of international
trade and capital flows; however,
unless the international treaty base is
strengthened, progress and the optimum
benefits of this growth may not be
realized. The growth of emerging
economies is freeing millions of people

from poverty, with an increasing impact
on the global economy. With the changing
centers of influence in the global
economy, both international agencies
and national governments will have to
pay greater attention to transparency
and completeness of information.

Climate and resource scarcity
are forcing mechanisms to develop
state incentives for the development
of resource-saving technologies. In
addition, the impact of climate change is
reflected in changing living conditions
and specialization of countries in foreign
trade. According to scientists [1], by 2030,
nearly two-thirds of the world’s population
will live in cities, which requires new
approaches to infrastructure planning,
urban  management, implementation
of SMART-city technology,
and e-government. Urbanization creates
significant  opportunities for socio-
economic development and a more
sustainable life, but it also puts pressure
on infrastructure and resources, including
energy. Climate change is something that
imperceptibly influences and manifests
itself in increased numbers of abnormal
phenomena, reduced soil fertility,
and yields. Therefore, it is extremely
important in public policy to provide
mechanisms for protection and insurance
against extreme weather conditions.
The combined pressure of these
factors leads to a scarcity of resources,
which is why a balanced management
of the country’s resources should be
the focus of government.

Depending on the degree of these
global megatrends influence, we can
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observe the countries polarization
and the emergence of highly developed
and non-developed countries [2]. This
can cause polarization of the world
and increase social tension. Research
by Oxford scientists has shown a sharp
decline in the middle class in developed
countries due to de-industrialization.
Therefore, public management
should consider the impact of global
megatrends as an objective reality when
developing management decisions. The
described global megatrends influence
the need to redefine the paradigm of public
management, when economic growth
should not be the focus. More important
is the quality of economic development,
sustainability and balance. All this
requires a review of the organizational
and financial mechanisms of public
administration, as well as the effective
building of a partnership between
the authorities — the community -—
business.

Scientific achievements in the study
of competition and competitiveness
are quite powerful, in particular
a number of works by M. Porter,
V. Vorotin, I. Degtyaryova, V. Kuybida,
0. Marchenko, N. Chala, O. Chervyakova.
Sociological surveys and ranking of cities
by level of comfort, value of real estate
and more are extremely popular. At
the same time, there is a significant gap
between research and popular rankings
that shape the image of the country.

The beginning of the study of the global
transformations impact on government
policy and public management can be
considered the study of D. Meadows,
J. Randers, D. Meadows [3], which
was the beginning of the sustainable
development theory. Based on these
theoretical ~ developments, petroleum
exporting countries (OPECs) have
increased oil prices fourfold, which
has accordingly impacted energy
costs and decision-making in public
administration. This scientific work
underpins the development of the UN
Sustainable Development Goals.

Adoption of the UN Sustainable
Development  Goals has led to
the need for harmonization of decisions
between countries, which increases
the interdependence between them.

The polarization of the world,
the spread of poverty are leading to
a loss of trust in governments, an increase



in armed conflict and migration. And
the existence of powerful multinationals,
which have annual budgets larger than
the budgets of individual countries, put
pressure on investors to make decisions.
E. Weizsaecker, A. Wijkman [4] show
that, since the 1980s, the development

priorities of  countries, regions
and the world as a whole have shifted to
maximize income and later to increase
revenue through speculative transactions.

The uncertainty dynamics of world
development processes, the strengthening
influence of transnational capital increase
the uncertainty of the world economic
dynamics and ambiguously influence
the prediction of the results and consequences

of the state administrative decisions
implementation.  Global  liberalization
economies negates the effectiveness

of applying traditional methods in the direct
government management. 1. Wallerstein,
who believes that the state ceases to be “the
main center of decision-making”, evidences
such views in the research. Z. Brzezinski’s
work states that globalization “stimulates
contradictory processes that lead to erosion
of traditional state sovereignty”, “threatens
the loss of national control over basic
economic and social values”.

K. Omay believes that by increasing
globalization trends, states not only
lose the ability to control the exchange
rate and protect their currencies, but
also do not perform real economic
activity without being the main actors
in the world economy. A. Galchinsky
notes the disappearance of the industrial
society state and the birth of the post-
industrialism state. Thus, world scientific
opinion proves that globalization leads
to the formation of a single environment
for the implementation of production,
economic, financial and management
operations, which is governed by
the conditions of the global level. This,
to a certain extent, blurs the boundaries
of national social systems and may
significantly violate their organization
principle.

One of the debates on globalization
and governance is the issue of global
governance. Since the creation of the UN
since 1945, the idea of uniting countries
and coordinating their actions has been
intensified by creating a transnational
global organization with powers that in
some cases will outweigh the powers
of nation states. In most cases, global

governance consists of specific tasks.
Within the UN system, these tasks
consist of specific activities such as local
peacekeeping interventions, trade rules,
lending and assistance programs from
the United Nations Development Program
and the World Bank, or a WHO infectious
disease company. At the same time, it is
impossible to talk about the existence
of strict regulations of global governance,
but rather recommendations and “mix-
ups”.

The German scientist G. Knies [5]
proposed a model of global governance.
This model is based on the idea that
states should voluntarily organize
collaborations and make co-ordinated
decisions. This concept implies certain
restrictions on the sovereignty of nation-
states and departs from the traditional
rivalry between countries. G. Knies offers
a model consisting of 5 steps:

1) establishment of an Intergovern-
mental Council on the Fitness of the Planet
for Long Life, which should prepare
a global treaty;

2) establishment of National Ministries
for Global Co-operation in each country
to implement global solutions at national
level,

3) holding International Conferences
on Conciliation that seek to coordinate
different national policy decisions;

4) transformation of nation-states from
rivals into cohabitants by transferring

military spending to environmental
spending;
5) global governance based on

principles of mixing.

Another concept of global governance
is the concept of “global leadership”
proposed by P. Kuenkel [6]. The model’s
insistence on the importance of striking
a balance between the involvement
of interested and official representatives.
This model consists of four stages
and its important feature is the involvement
of civil society, in particular:

— stage 1 is about generating
an idea through dialogue, understanding
the context and launching a multilateral
initiative;

— stage 2 is about reforming
the goal, clarifying resources, creating
a structure for the initiative, and agreeing
on an action plan. As a result, the second
stage envisages the establishment
of an agreed implementation plan,
budget and amounts of future financial
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contributions from the interested industry,
as well as the allocation of roles between
stakeholders;

— stage 3 requires
reinforcement of  the
consequences of
stakeholder meetings;

— step 4 translate the collaboration
on a systematic, sustainable basis using
approved rules and standards.

The traditional research direction
on the impact of global transformations
on public administration is to analyze
the competitiveness of a country
and its participation in international
organizations, that is, its success in
attracting  investment and  foreign
economic activity. In the global economic
space, the mechanism of reconciling

regular
potential
non-conflict-free

the individual elements activities
as a whole is due to the existence
of international organizations, whose

activity sphere may relate to the global
problems of a particular industry or
of the world community as a whole. The
management system is determined by
international rules, recommendations,
customs, traditions. National governance
systems are influenced by the need to
harmonize national rules (legislation)
and harmonize policies. The most
significant  impact on  economic
development in Asia, such as Hong Kong,
South Korea, and Singapore, was caused
by the interaction with the environment.
However, the processes of globalization
that have given rise to rapid growth in these
countries have also posed new challenges.
For other countries, such as Africa, Latin
America, the impact of the environment
has not been the driving force behind
economic development and growth. The
development of the global economic
space contributes to the development
of  specialization of  producers,
and competition in the world market
contributes to the improvement of product
quality. In this way, we can observe market
regulation of supply and demand globally.
However, as well as at the state level,
the functioning of the market mechanism
has certain disadvantages, for which
leveling regulatory bodies are created. For
trade, this is the World Trade Organization,
UNCTAD (United Nations Conference
for  Trading and  Development),
the International Chamber of Commerce.

Each officially recognized
country participates in the activities
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of at least one international organization.
The most powerful world organization
since the Second World War,
the United Nations, has 192 member
countries. The organizational structure
of the association is quite extensive
(the total number of Secretariat staff
worldwide is 40 000) and includes, in
addition to the central governing body,
a large number of structures divided by
major world issues and regions (e. g.
the Economic Commission for Africa,
European Economic Commission, etc.).
UN committees have developed most
of the world rules, standards and norms
for the basic spheres of human activity
(security of existence, development,
human rights, humanitarian issues,
international law) in different periods
of its operation, which imposes significant
restrictions on the use of certain
mechanisms and instruments of public

policy.
The different states that objectively
exist and cooperate have different

levels of development, and therefore
the tasks they face are different. At
the same time, regardless of their level
of development, in order to ensure their
organic existence, they need common
goals of activity, interaction of particular
spheres and industries, harmonization
and implementation of rules and norms
ofbehavior. Therefore, there is an objective
need to build an effective management
mechanism capable of providing all
this. Experience in the world of solving
individual problems through the World
Bank, the International Monetary Fund,
the United Nations, the World Health
Organization has been translated into
standard guidelines and other regulations.
Accordingly, when governments are
faced with such problems, they receive
these recommendations in the form
of prescriptions, thereby generating
scientific discourse on global governance.
This raises the problem of defining
the limits of intervention and taking
into account such recommendations,
as well as developing effective internal
public governance mechanisms. The
essence of which is determined by their
subjects, but largely depends on the goals
and technologies of their implementation.

Conclusions. It is established that
the impact of global megatrends on
public governance can be divided into
three broad areas: megatrends that

affect a person — a citizen; megatrends
affecting the country’s economy;
megatrends that affect the environment.
Depending on the degree of impact
of these global megatrends, we can
observe the polarization of countries
and the emergence of highly developed
and non-developing countries. This
can cause polarization of the world
and increase social tension.

Public administration should take into
account the impact of global megatrends
as an objective reality when developing
science-based management decisions. The
described global megatrends influence
the need to redefine the paradigm of public
administration, when economic growth
should not be the focus. More important
is the quality of economic development,
sustainability and balance.

Account must also be taken of the global
transformations impact on government
policy and public administration, as
evidenced by the research by D. Meadows,
J. Randers, D. Meadows, which was
the Dbeginning of the development
of sustainable development theory. And
despite the debating issues of globalization
and governance, the existence of different
models, concepts of global governance in
the world, the mechanism of reconciling
the individual elements activities into
a whole as a whole through the existence
of international organizations may be
traditional in the sphere of activity, which
may be covered by global problems
of a particular industry or the world
community as a whole. The management
system is determined by international rules,
recommendations, customs, traditions.
National governance systems are influenced
by the need to harmonize national rules
(legislation) and harmonize policies.
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OBXOJA 3AKOHA: ITO3ULHUA TOKTPUHDBI
N CYAEBHAS ITPAKTUKA

Spuect TPAMAIIKHN,
KaHauaaT OpUINIECKUX HAyK,
JIOLEHT Kadeaphl rpaxIaHCKOTO MIPpaBa IOPHUIUUECKOTO (haKyabTeTa
Kuesckoro HaIlMOHAJIBHOTO YHUBEPCUTETA UMCHU Tapaca [IIeBuenko

AHHOTAINUA
B crarbe npoaHann3upOBaHbl OT/EIbHBIE TEOPETHYECKUE U TPAKTUYECKHE MPOOJIeMbl MECTa HHCTUTYTa 00X0/ja 3aKOHA B MEXKIY-
HapoIHOM 4acTHOM mpase. Ocoboe BHMMaHUE OOpallaeTcst Ha MO3HLHUIO MPEACTABUTENCH NOKTPHHBI MEXKIyHapOIHOTO YaCTHOTO
IpaBa KacaTeJIbHO COOTHOIICHUs 00X0/a 3aKOHA U IPHHIIMIIA aBTOHOMHHM BoJiM. McciieoBaHO 3HaUeHHE MHCTUTYTa 00X0/a 3aKOHa,
NpOaHaJIN3UPOBaHA HALIMOHAJIbHAS CyeOHas MPaKTHKa IPUMEHEHHUS OCIISICTBIH 00X0/a 3aKOHa TIPH PETYIMPOBAHMU YaCTHOIIPABO-
BBIX OTHOLIEHUH, COCTABISIOIUX MPEIAMET OTPACIH MEXYHAPOAHOTO YACTHOI'O MIPaBa.

KuroueBbie ciioBa: O6XOI[ 3aKOHa, IMPUHITAII aBTOHOMUH BOJIN, CyIIC6Ha$I IIpaKTHKa, THCTUTY 06x011a 3aKOHa, IOCJICACTBUSA O6XOI[a 3aKOHa.

EVASION OF LAW: POSITION OF LEGAL DOCTRINE AND JUDICIAL PRACTICE
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Law Faculty of Taras Shevchenko National University of Kyiv

SUMMARY

Certain theoretical and practical aspects of the place of evasion of law institute in private international law are analyzed. Particular
attention is paid to the position of representatives of private international law doctrine regarding the relationship between evasion of law
and the party autonomy principle. The significance of evasion of law institute is investigated, national judicial practice of application of
the consequences of evasion of law in regulation of private law relations, which are the subject to private international law.
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IMocranoBka npodaemsl. Ha cerox-
HS HMMEET MECTO IPOIECC YBEINICHHS
BH/IOB, Ka4eCTBEHHBIX N3MEHEHUH U pac-
MIPOCTPAHEHMs] YaCTHOIPABOBBIX OTHO-
LIEHUH,
ANIEMEHTOM, KOTOpPBIE COCTABIISIIOT TIpeN-
MET OTPACII MEXIYHAPOAHOTO YaCTHOIO
npaBa. OTO CBA3aHO KaK C OObEKTHBHBI-
MH, TaK U C CyOBEKTUBHBIMH (paKTOpa-
Mu. HeBO3MOXKHO HE YMOMSHYTh aKTUBHBIE
€BPOMHTErPALIMOHHbIE TIPOLECCHl, B KOTO-
PBIX yJacTByeT YKpauWHa B pe3yibTare Hom-
nucannss  CommamieHuss 00  accouuaruu
Mexay YipanHoi 1 Epornefickiv Corozom
or 27.06.2014 roma, cOmmkeHne YKpauHbI
¢ EBpomneiicknm coo0IIecTBOM |, KaK Cles-

OCJIO)KHCHHBIX HWHOCTPAHHBIM

CTBUE, IOBBILLICHUE BIUSHUSA Ha IPABOBYIO
crcTeMy YKpauHbI jus Commune europe, 9to
OKa3bIBACT CYLIECTBEHHOE BIMSIHUE HA pa3-
BUTHUE MEXIyHAPOIHOIO YACTHOI'O MPaBa.

JIro0ast rapMOHM3aIHs 3aKOHOAATEIb-
cTBa B cepe MeXTyHAPOTHOTO YACTHOTO
MpaBa TaK WM MHA4Ye KacaeTcsl He TOJb-
KO BOMPOCOB COMTACOBAHMSA TO3HUILUHN IO
PETYIMPOBAHUIO TEX WM UHBIX IPABOOT-
HOILIEHMM, HO U OCHOBAaHUM JJIsl HEIPUMe-
HEHHS HOPM IIpaBa MHOCTPAHHOIO TOCY-
nmapctBa. OOHMM W3 TaKWX HHCTUTYTOB
CIIEZyeT CIUTATh 00XO 3aKOHa.

AKTyaJIbHOCTH TeMBbI HCCJIEI0Ba-
Hus. HecMOTps Ha JOBOJIBHO 3HAUUTEIIb-
HBII Hay4HBIH 3a71eM1 B 001aCTH H3ydYeHHs
00x0/1a 3aKOHa B MEXKIyHapOIHOM YacT-
HOM IIpaBe, HAyKOH, K COXKaJICHUIO, He
pa3paboTaHbl OOIIUE MOAXOABI OTHOCH-
TEILHO MECTa U 3HauYeHHUs 00Xola 3aKoHa
B CHUCTEME OCHOBAaHHWH Uil HEIpPUMEHe-
HUSI HOPM IIpaBa MHOCTPAHHOTO roCyaap-
CTBa, OTCYTCTBYIOT HMCCIIC[OBAHUS HAIlU-
OHAJBHOW CyfeOHOI MPaKTHKH M0 ITOMY
BoTpocy. B ycrmoBusix akTMBHOTO pa3Bu-
THS ¥ PacIIpOCTPaHEHHS YaCTHOIPABOBBIX
OTHOLIECHHUH, COCTaBIIAIONIMX IPEAMET
OTpacii MEXAyHapOAHOTO YaCTHOTO Mpa-
Ba, MCCJICIOBAHUE HALMOHAIBHOH Ccyneo-
HOH NPaKTUKK IO IPUMEHEHHUIO HHCTUTY-
Ta 00X0/1a 3aKOHA SIBIISIETCS aKTyaJIbHBIM
U TpeOyeT IeTalbHOTO U3yUYeHHUS.

Cocrosinue ucciaenoanus. OTMeTHM,
YTO aHAJIM30M 00X0/Ia 3aKOHA KaK MHCTHTYTa
o01ell 4acT MEKIyHApOIHOTO YacTHOIO
NpaBa 3aHUMAINCH TAKHE OTEYECTBEHHBIC
U 3apyOexxHble yueHble, kak B.M. Kucuis,
A.C. Jlosrepr, I'A. Maiinanuk, JLA. Jlynm,
B.B. Jlyns B.B. Bamgumiok, B.JI. Uyba-
peB, MM. borycnasckuii, 1.B. Mupo-
Henko, C.I. Ky3pmenko, A.H. Bacuinbes,
@. Jlannonet, M. Bonbg, JI. Jlene, M. Jla0-

oe, U. Jlycyapn, B. Marnyc, A. Barugois,
I1. Jlarapn, . Cropu u apyrue.

eablo u 3aaayeil cTaTbu SBISCTCS
aHaJIN3 OTEYECTBEHHOW CyneOHON mpak-
THKH Ha TIPeMeT IPUMEHEHHS] HHCTUTYTa
o0xona 3akoHa B MEXKIYHApOIHOM YacT-
HOM IIpaBe M €ro MOCIEACTBUH.

H3n0:xeHNe 0CHOBHOTO MaTepuaJia.
Iepen Tem, kak HayaTh aHanu3 cyneo-
HOM NpaKTUKM HA MpeIMeT IpHMEHe-
HUsI MHCTUTYTa 00XO/la 3aKOHA, CUUTAeM
HEOOXOIMMBIM TIPOAaHAM3UPOBATh 0K~
TPUHAIBHBIC M 3aKOHOJATENIHBIE ITOIX0-
Il K OTPENENICHUIO IPAaBOBOW IPHUPOIBI
HWHCTUTYTa 00X0/1a 3aKOHa.

Tak, B.M. Kucwis, A.C. [osrept
o0pamaoT BHUMaHHE Ha TO, YTO XOTA
WHCTUTYT 00X0/a 3aKOHa BO3HUK IPEXKIe
BCETO AJIsI pEryIUpOBaHUs OpayHO-ceMeii-
HBIX OTHOLICHHUH, CEroJlHA OH AaKTHUBHO
npuMeHsieTcs B cdepe HacieloBaHus,
perynupoBaHUs TPYIOBBIX M CBSI3aH-
HBIX C HUMH OTHOLICHHH, NEATEIbHOCTH
FOPUIUYECKUX JTUIl B OPQPUIOPHBIX 30HAX
u oMy nopoGHoe [2, ¢. 234-236].

Wccnenosarenu OTMEYaloT, 410
10 CBOGH WPUPOAE HHCTUTYT 00X0-
Ja 3aKoHa SBISIETCS  UYpe3BHIUAIHO
CIIOKHBIM ¥ B OIpEAEICHHOH CTereHH
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[IPOTUBOPEYMBBIM, BEIb OH BCTYIAeT
B CYLIECTBEHHBIH KOH(IMKT C HPHHIIHU-
IIOM aBTOHOMUM BOJIM CTOPOH B Cllydae
pErylnupoBaHMs JOTOBOPHBIX OTHOIIEHHH.
B3BemieHHOM TpencTaBiseTCs MO3ULIHA,
41O 00XOJI 3aKOHA HE CJIEIYeT paccMarpu-
BaTh KAaK UCKIIIOYEHHE U3 OOIIEro MpaBma
ABTOHOMMH BOJI CTOPOH, Be/lb IOHUMaHHE
o0xoma 3akoHa B MaTepHajbHOM IIpaBe
1 MEXTyHApOIHOM YaCTHOM IIpaBe CyIle-
CTBEHHO OTJIMYAeTCsl IO CBOEH MpaBOBOI
npupone M mocnenctsusM. Kax cnen-
crBue, B.M. Kucuip, A.C. loBrepr noa-
YEepKUBAIOT, YTO MHCTUTYT 00X0Ia 3aKoHa
B MEX/YHapOIHOM YacTHOM IIpaBe OOJb-
LIe TATOTEET He K OCHOBAHUIO JUIsl HeNleH-
CTBUTENILHOCTH CJIETIKH, a K ITOCIIECTBUSAM
370y OTPEOIeHH S IPABOM.

[lomoOHyro TO3MIUIO TOAAEpPKUBA-
er A.M. llynera. YyeHsiif oTMeqaeT, 94to
37I0yTIOTpeOIeHHE MIPABOM YCIOBHO MOYKET
ObITh KJIACCH(HUIMPOBAHO HA IPaBOMEp-
HoOe ¥ HempaBoMepHoe. OCHOBHasI pa3HHU-
I1a MEXIy HUMHM 3aKJII04aeTcs B TOM, YTO
TIOCJIEJIHEE SBIISIETCS IPABOHAPYIICHUEM,
3a KOTOPOE 3aKOHOM IPelyCMOTPEHa I0pu-
JIMYECKasi OTBETCTBEHHOCTb, a IPaBOMEp-
HBIM 3JI0YNOTpeOICHHEM IPaBOM CIIEAYET
CUMTaTh TaKOEe IOBE/ICHHUE JINIA, KOTOPOE
(opMaIbHO HE COZICPIKHUT COCTaBa IIPaBO-
HapymeHns. OTmedasi, 9T0 00XO0x 3aKoHA
II0 CBOEH IPaBOBOW IIPUPOJE SIBIAETCS
SPKUM TIPEMEPOM IPABOMEPHOTO 3JI0YTIO-
Tpednenus npasom, A.M. Illynbra npeza-
raeT ONpPeeNiTh 3TO MOHATHE KaK YMBIIII-
JICHHOE TIPaBOMEPHO 3JI0yNoTpedIeHne
IIPaBOM ITyTEM HCIIOJIB30BAaHUS CYObEKTOM
IpaBa HEAOCTAaTKOB  3aKOHOJATEJIbCTBA
C ILIENbI0 JICTAJIBHOIO JOCTHXKEHHS KOH-
KpEeTHOro Onara Wi u30eraHusi HeraTHB-
HBIX JUI HETo mocnencteui [9, c. 13—14].

B umenom comamasice ¢ kinaccudu-
Kared o0xofa 3aKoHa Yepe3 KaTeropHio
37I0yMOTPEOICHNST  TIPaBOM,  CUHTaeM
HEOOXOOVMBIM OTMETHTh, YTO COIJIACHO
ct. 13 I'paxmaHckoro kojekca YKpau-
Hel (manee — 'K Vkpauner) He normycka-
I0TCA  JeHCTBHA JIMLA, COBEpIIaeMble
¢ HAMEpPEHUEM IPUYMHHUTH BpPe]] IPyroMy
JIMLLY, & TaKKe 3JI0yNOTpeOIeHre IPaBoM
B uHbIX (opmax. [Ipu ocymecrBieHun
IPaXIAHCKUX MpPaB JIMIO JOJDKHO IPH-
JICP)KUBAThCS MOPAJIBHBIX OCHOB 0OIIie-
cTBa. B city4yae HecoOMONeHNS TUIIOM IIPH
OCYILIECTBICHAN CBOMX IpaB TpeOoBaHUI
ct. 13 I'K Ykpaunsl cyn MoxeT 00s3aTh
€ro NpEeKpaTUTh 3JI0yTOTPEOICHNE CBOH-
MU TIpaBaMy, a TaKKe MPUMEHHUTH JIpyTHe
MTOCTIEICTBUS, YCTAaHOBJICHHBIE 3aKOHOM.

OpHako, 1O HalleMy MHEHHIO, HE Kak-
IIBIN ciTydait 00Xo/la 3aKOHa CIeAyeT pac-
cMaTpuBaTh Kak IMPaBOMEPHOE 3JI0YIO-
TpeOlieHHe MPaBOM, KOTOPOE 3alpeleHo
B cuiy cr. 13 TK Vkpaunsl. Tem Gonee
yro 4. 3 ct. 13 TK Ykpauns! copmynu-
poBaHa TakuM 00Opa3oM, YTO 3arpeniaeT
T100b1e POPMBI 3TI0YIOTPEOTEHUSI TIPABOM
HE3aBHCHUMO OT (pakTa HAHECEHUS ITHUM
Bpe/ia APYTHM YYaCTHHUKAM TPaXKIaHCKUX
MPaBOOTHOLICHHH.

Ilo muenmio B.B. bamgeiaroka, Bo3-
HUKHOBEHHE MHCTUTyTa OO0XOIa 3aKoHa
CBSI3aHO C CYIIECTBOBAaHWEM IPHHIIMIIA
aBTOHOMHH BOJIY JIHII, O€3 KOTOPOTO MEX-
IyHapoIHoe oOrieHue B cepe mpaBoBoro
PETYIHPOBAHUS YACTHOMPABOBBIX OTHO-
[IEHHI, OCIIOKHEHHBIX HHOCTPAHHBIM 3J1e-
MEHTOM, OBIJI0 ObI BOOOIIE HEBO3MOKHBIM.
Conepxanne o06xona 3akoHa 1mo B.B. bain-
JIMHIOKY 3aKJTIOYaeTCs B TOM, YTO B CIIydae
HaJIMYUsl COMHEHHI B 0OPOCOBECTHOCTH
JICUCTBUH YYACTHHUKOB YaCTHONPABOBBIX
OTHOILICHU, KOTOpBIE BXOMSAT B TIpel-
MET MEXIyHapOIHOIO MpaBa, KacarelibHO
BBIOOpa TIpaBa, MOIEKAIIEro MpHUMEHe-
HUIO K TMPaBOOTHOIICHUSAM, TPU HATHYUH
COOTBETCTBYIOIINX  JIOKA3aTeNIbCTB  CYI
YIOMHOMOYEH MPU3HATh HENEHCTBUTEb-
HBIM TaKOW BBIOOD ¥ OIPEIETUTh IPaBO Ha
OCHOBaHHH KOJUTM3UOHHOW HOPMBI, TIOJIIe-
xKarei mpumeneHno [1, c. 28].

B 10 Xe Bpems ciemyer oOpaTHTh
BHHMAaHHE Ha TO, YTO CJIMIIKOM IIHPOKOE
TOJIKOBaHHUE U PACIPOCTPaHEHHOE IIPUMeE-
HEHHEe MHCTHUTyTa 00X0/la 3aKOHA OKaXKeT
HETraTHBHOE BIIMSHKE HE TOJIBKO HA JIMHA-
MHKY CYIIECTBOBAaHHUS MEXIYHApPOIHBIX
YACTHOIPABOBBIX OTHOLICHUH, HO U Ha
PEXUM B3aUMHOCTH KaK OIUH W3 MPHH-
LUIIOB MEKIYHAPOIHOTO YaCTHOTO TpaBa
[10, c. 181].

[poananu3upyem MOJOKeHUST 3aKOHA
Vipauasl «O MeXIYHAPOTHOM YaCTHOM
npaBe». Tak, B 3akoHe OTCYTCTBYET JIerab-
HOE OTIpe/IeNIeHNe IOHSTHSI 00X0/1a 3aK0Ha,
YTO B OINPEAEIEHHON CTEIIEHH ONpaBaaHo,
Belb 3aKpervieHue JeUHUNUI JF000ro
MOHSTHUS U3 cepbl YACTHOTO TpaBa TONb-
KO TMPUBOIUT K TIOMCKY HCKIIOUCHUH W3
stoii nedunuimu. CornacHo ct. 10 3akoHa,
KOTOpast 3aKpervIsieT MOCIeACTBUS 00x0aa
3aKOHa, OTMEUAETCs, YTO CHeNKa U JIPyTrue
NIEWCTBUSl YYACTHUKOB YaCTHOMPABOBBIX
OTHOIIICHUH, HAMPABJICHHBIC HA TIOIYHHE-
HUE THX OTHOIICHWI MpaBy WHOMY, 4e€M
TO, YTO ONpENesIeTCS B COOTBETCTBUH
C 9TUM 3aKOHOM, B 00XOJ] €0 IOJIOYKCHHIA,
SIBISIFOTCS. HUYTOXXKHBIMH. B 3TOM citydae

HpUMEHSETCs MPaBo, MOUIeXKAIIee TPUMe-
HEHHIO B COOTBETCTBUH C HOpMaMH 3aKoHa
VYkpannbl «O MEXIyHApOJHOM YacTHOM
mpase» [7].

OO01e TONOXKEeHUsI O CcHeNKax, Tpe-
0OBaHHUS K CIEJIKE, OCHOBAHHUS U MOCHE/-
CTBHS €€ HEeJJCHCTBUTEIFHOCTH OIpEAeIe-
uel B aBe 16 I'K Ykpaunsl. Tak, cormacHo
ct. 215 I'K Vkpaunsl ocHOBaHHEM HeJeH-
CTBUTEIBHOCTH CHEIKU SBISIETCSI HECO-
OJTrozieHre B MOMEHT COBEPILECHUSI CIIEIKH
CTOpPOHOI1 (cTOpOHaMM) TpeboBaHHH, yCTa-
HOBJIEHHBIX 4. 1-3, 5, 6 cT. 203 'K VYkpau-
Hbl. HenelicTBUTENBHOI sIBNISETCS CleNKa,
€CIIM ee HEeJeHCTBUTENIBbHOCTh YCTAHOBIIE-
Ha 3aKOHOM (HHYTOXHasl crienka). B atom
ciTydae MpU3HAHUE TAKOBOU CICTIKU HEJeH-
CTBUTEJIBHOM CYZIOM He TpeOyeTcs.

Taxk, B cT. 203 I'K Ykpauns! 3akpernie-
HO, YTO CONEpKAaHHE CIENKH HE MOXET
nporuBopeunts 'K VYkpausbl, npyrum
aKTaM TPaXTAaHCKOTO  3aKOHOJATEIb-
CTBa, a TaKKe HHTEpecaM ToCylapcTBa
u o0IIecTBa, €ro MOpPAIbHBIM YCTOSM.
Jluno, coBeplIaloONEe CACNKY, JODKHO
UMETh HEOOXOIMMBIH 00bEM TpakaaH-
ckoil neecriocoOHOCTH. Boneusbssienue
Y4aCTHHKA CACTKH JOJKHO OBITH CBOOOI-
HBIM M COOTBETCTBOBATb €r0 BHYTPEHHEH
Boste. Crienka Jo/pKHA OBITh HampaBieHa
Ha peaJpHOe HACTYIUICHHE IIPaBOBBIX
MocJenCcTBUi, 00ycIoBIeHHbIX efo. Chen-
Ka, CoBepIIaeMas pOXUTeIIMU (YCHIHO-
BUTEISIMH), HE MOXET IPOTHBOPEYUTH
mpaBaM M HHTEpPecaM HX MaJIOJETHHX,
HECOBEPLICHHOJIETHUX WM HETPYIOCIIO-
CcOOHBIX JeTei [8].

Anamuz cr. 10 3akoHa VYKpauHbI
«O  MEXITyHapOAHOM YacTHOM IIpaBe»
MO3BOJISIET C/IENIaTh BBIBOJ, YTO OCHOBAHH-
€M JUI HHYTO)KHOCTH CJIEJTIKH 110 BBIOOpY
IpaBa SBIAETCS HapyIICHUE TPEOOBAHUS
K CJIeNKe, 3aKkperuieHHoro B 4. 1 ct. 203 'K
Ykpaunsl,
CHENKM JPyTHM aKTaM TPaKIaHCKOTO
3aKOHOJIATeNbCTBA, KOTOPBIM, O€3yCIIOBHO,
sBisieTcst 3akoH YkpanHbl «O MexmyHa-
POIHOM 4acTHOM HpaBe».

IMepeiinem Kk BOIpOCY MCCIEIOBAHHSA
MPAKTUKH HAIIMOHAIBHBIX CYZOB IO MpH-
MEHEHHUIO TOCIEACTBUIl 00X0da 3aKOHa.
W3yyenne OTe4eCTBEHHOW  CymaeOHOIT
MPAKTUKH MO3BOJISET CAENATh BBIBOJ, YTO

OTHOCHUTCIIBHO COOTBCTCTBUSL

HaIlMOHATBHBIE CyIbl PEIKO IPUMEHS-
10T nonokeHus cT. 10 3akoHa YkpawHbI
«O MeXIyHapOOHOM 4YacTHOM IIpaBe».
B T0 Xe Bpems crnokuBIIasCs CyneOHast
MIPaKTHKa, 110 HallleMy MHEHUIO, SIBIISIETCS
MHTEPECHOH U TpedyeT HUCCIIeIOBaHus.



Tak, npexzne Bcero, ciemyer oopa-
TUTh BHUMaHHe Ha 1. 9 IlocraHoBneHus
[Inenyma Bepxosnoro Cyna YkpauHsl OT
24.10.2008 Ne 13 «O mpakTuke paccMmo-
TPEHUsI CyJaMH KOPIOPATHBHBIX CIIOPOBY,
COIJIACHO KOTOPOMY JEATEIbHOCTD aKIIHO-
HEPHOTo 00IIECTBA, 3aPErUCTPUPOBAHHOTO
B YKpanHe KaK IOpHIIYEeCKOro JINIA, OTHO-
IIEHHUsT MEXTy OOIIEeCTBOM M aKIHOHEpa-
MH, My aKI[HOHEpaMH{ OOIIEeCTBa O €ro
NIeSITENTHHOCTH, a TaKXKe KOPIOpaTUBHOTO
YIpPaBICHHUS  PETYIUPYIOTCS
TEJIbHO 3aKOHAMH ¥ IPYTMMH HOPMaTHBHO-
NPaBOBBIMH aKTaMM YKpauHbl. B cimyuae
3aKJIIOYCHUS] AKIMOHEpaMH — WHOCTPaH-
HBIMHU I0PHIMYECKUMHU WM (PU3HYECKUMHU
JUIAMHU COMNIAIICHUS (CAENKH) O TOMYU-
HEHUH OTHOIICHUI MEXIy aKIMOHEpaMH,
a TaKXKe MEXLy aKIIMOHEepaMH 1 aKIIHOHep-
HBIM OOIIECTBOM HHOCTPAaHHOMY IIPaBy,
Takas CIEJKa SBISETCS HIYTOXHON B CHITY
crareu 10 3akona Ykpauns! «O MexIyHa-
POIHOM YacTHOM TipaBey [6].

YuuTeiBas BBIIIECKA3aHHOE, CUUTA-
€M HEeoOXOIMMBIM IIPOaHAIM3HPOBAThH
MOCTaHOBJICHUE Briciiero xo3siicTBeHHO-
ro cyna Ykpausnsl ot 12 utons 2012 rona
mo neny Ne 58/383 [4]. Tak, mpeameTom
paccMOTpEHHsI MO JaHHOMY JeNy SBIISi-
IOTCSI TpeOOBaHUS HUCTHA O NPHU3HAHUK
HEICHCTBUTENBHEIMH  JIOTOBOPOB, IO
KOTOPBIM OT OTBETYHKA- | K OTBETUHKAM 2,
3,4,5,6,7, 8 mepenuio mpaBo COOCTBEH-
HOCTH Ha IEHHbIe OymMaru — IPOCTHIC
umeHHble akiuu [TAO «BceykpanHckuii
AKIIMOHEpHBIH 0aHK», MOCKOJIbKY OTBET-
ynk-1 B Hapywenue n. 6.2.1 Jlorosopa
AKIMOHEPOB HE TPEIJIOKHI CBOM aKLUH
JUIS IPUOOPETEHUS APYTUM aKLIHOHEPaM.

Anammupys ~ ycrnoBusi  JloroBopa
aKLHOHEPOB, KOJUIETHs Cyheil mocuurania
HEOOXOMUMBIM OTMETUTH, YTO XO3SIHCTBEH-
HBIMH CyJaMH Takxke ObUIO HCCIICIOBAaHO
m. 11.7 JloroBopa axIMOHEPOB, B KOTO-
POM TIPEILYCMOTPEHO, YTO JIOTOBOP PEry-
JHMpyeTcsi M TOJNKYETCS B COOTBETCTBHH
C 3aKOHOZATENILCTBOM AHIMH, Oe3 ydera
KOH(UINKTa TIOJIOKEHUH STOro 3aKoHOZa-
TebCTBa. B COOTBETCTBUM € HOIITYHKTOM
b) mynkra 11.7 mo00# criop, BO3HUKAIOIIHI
U3 WIK B CBA3M C HACTOSIIUM JIOTOBOPOM,
JIOJDKEH PeIaThCsi UCKIIFOUUTENBHO B COOT-
BETCTBYIOIIMX cyaax Jlonmona, AHDmsL.

Cyn momuepkHyl, uto B cT. 10 3ako-
Ha YkpaumHsl «O MEXIyHApOIHOM HacT-
HOM IIpaBe» YCTAHOBJIEHO, YTO CHAEIKA
U Apyrue JeHCTBUS YIaCTHHKOB YaCTHO-
MIPAaBOBBIX OTHOIICHWH, HAaIpaBICHHEIC
Ha TOJYMHEHHE STHX OTHOIICHHH INpaBy

HCKIIIOYU-

HUHOMY, 4€M TO, YTO OIIPEEIISIETCS B COOT-
BETCTBHHU C 3TUM 3aKOHOM, B 00XOJ €ro
TOJNIOKEHUH, SBISAIOTCS HUYTOXKHBIMHU.
B sToM cnyuae nmpumenseTcs mpaso, HOA-
Jealee NMPUMEHEHUI0 B COOTBETCTBUU
¢ HopMamu 3Toro 3axoHa. CormacHo 4. 2.
cT. 215 I'pakmaHCKOro Kojmekca YKpau-
HBI, HSACHCTBUTEIBLHON SBISCTCS CACIKA,
€CIIM ee HeIeHCTBUTEFHOCTD yCTaHOBIIE-
Ha 3aKOHOM (HHYTOXHas c/ienka). B atom
clly4ae IpU3HAHUE TAKOM CHOeNKU Henel-
CTBUTENBHOI CyI0M He Tpebyercs.

IMpu TaKHX o0cTosTeNBCTBAX
nyHKT 11.7 JloroBopa akuMoHepoB SBIISET-
Cs1 HUYTOXXHBIM B cuity cT. 10 3akoHa Ykpa-
uHbl «O MEXTyHApPOJHOM YAaCTHOM IIPaBe».

CynamMu TOpeablIyIIuX HHCTaHIUIH
omMO0YHO OBUIO YKa3aHO Ha HUYTOXK-
HOocTh  JlorOoBOpa  aKIMOHEPOB  OT
25.10.2005 B 11emoM, TOCKOIBKY HaJIHIUe
B C/IeNKEe HWYTOXHBIX YCIOBHH HE MpH-
BOJIUT K HENEHCTBUTEIBHOCTH CHEIKH
B II€JIOM WJIV MHBIX €€ JacTeil.

VY4uThIBas BBINIEU3IOKEHHBIE YCTa-
HOBJICHHBIE  XO3AHCTBEHHBIMHM  CylaMH
NpebIyIIiX WHCTaHIMH 00CTOATENb-
CTBa, YKa3bIBAIOILUE HA OTCYTCTBHE Ipa-
BOBBIX OCHOBAaHMH JIsl MPU3HAHUS CIIOp-
HBIX JIOTOBOPOB HEJCHCTBUTENbHBIMY,
KoJulerus cynei Boiciiero xo3aicTBeHHO-
TO cyna YKpauHBI COIVIAIIAETCS C perre-
HISIMA CY[OB TPEABIIYIINX HHCTAHIIHA
00 OTKa3e B HCKE.

B T0 ke BpeMs mpaBMIIEHOHN U 3aciTy-
JKMBAIOIIEH aHalM3a SBISIETCS MPaKTHKa
HallMOHAIBHBIX CyIOB O HENPHMEHEHUH
CIIMIIKOM IMMPOKOTO IMOAXOAa K IOHH-
MaHHI0 00xozma 3akoHa. Tak, conlacHO
MOCTaHOBJIEHUIO BhIciiero Xo3sicTBeH-
HOTO cyna Ykpaussl ot 15 anpens 2013 mo
neny Ne 07/5026/1561/2012 criop BO3HHK
B CBSI3M C TEM, YTO, 10 MHEHHIO HCTIa,
OTBETUYHK HApYIIWJI CBOM 00s3aTeIbCTBA
[0 JIOTOBOPY YCTYHKH (KYIUTH-TTPOJIAXKH)
nonelt B ycraBHOM Kartaine OO0 «Masik-
Xynaku» ot 26.03.2009 mo ocymectsie-
HUIO BTOPOTO TIaTeXa 3a MPOJaHHYI0 eMy
MPOJABLIOM OO B YCTAaBHOM KamUTaje
000 «Mask-Xynsku» [5].

ITynkroMm 7.2. noroBopa ycTynku (Kyr-
JIM-TIPOZI’KH) J0JICH B yCTABHOM KaluTase
000 «Mask-Xyasku» ot 26.03.2009 npen-
YCMOTPEHO, YTO B CIy4ae BO3HUKHOBCHUS
KaKoro-mmbo cropa MexIy HpOaaBLOM
U TIOKyIIaTeJIeM, OHH JOJDKHBI IIPUIIOKUTD
BCE YCHWINS IS YPETYIHPOBAHUS JIFOOBIX
pa3HOIIacHii IyTeM J00pOCOBECTHBIX
MIepEroBOpOB Ha ApyKeckoit ocHoBe. Ecim
NpofaBerl W TOKyHareJdb HE MOTYT Ha
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JIPY’KECKOH OCHOBE PEIIMTh JI000H crop,
BO3HHMKAIOUIMA M3 HACTOSIIEro JOroBopa
WM HapyIICHUs, TPEKPaIeHUs AeHCTBUS
WIN HEIEHCTBUTEILHOCTH 3TOr0 JIOrOBO-
pa, CIop OKOHYATENbHO PEelIaeTcs MyTeM
apOutpaxa MeKIyHapoaHOH TOproBoi
MaJIaTOH B COOTBETCTBHH C €€ apOUTpax-
HBIM perIaMeHToOM 0e3 0OpaIieHus B Cybl
obmel ropucauKkIuu. MectoM apOuTpa-
xa sBisgerca Ilapwk, Ppannus. ApbOu-
TPa’k COCTOMT M3 OHOTO MJIM HECKOJIBKHX
apOuTpOB. SI3BIK apOUTPAXKHOIO MPOU3-
BoiacTBa — aHmmmiickuil. Ilynkrom 7.1.
YKa3aHHOTO JJOrOBOpa OIPEENEHO, YTO
9TOT JIOTOBOP PEryJIMpyeTcss U TOJIKYeT-
Csl B COOTBETCTBUM C 3aKOHOJATEIHCTBOM
VkpauHsl, 6e3 yuera KakuX-JIH00 MPHHIIU-
TI0B KOJUTM3HOHHOTO TIPaBa.

W3 comeprkaHus MpUBEAECHHBIX IOJIO-
JKEHHI JIOTOBOpa ClleLyeT, 4YTO IIPaBOM,
KOTOpoe OyHeT NMPHMEHSTHCS K OTHOIIIe-
BO3HHUKAIOIIUM M3 HACTOSIIEro
JIOTOBOPA, CTOPOHBI ONPENEIHIN ITIPABO
YKkpauHsl.

VYuuTeiBas H3JI0KEHHOE, KOJUICTHS
CyaeH CUMTaeT OIIMOOYHBIM BBIBOJIBI CyAa
aneJUIIMOHHON WHCTAaHLUMKM Ha OCHO-
BaHUU HOpMbI cT. 10 3akona YkpauHbI
«O MeXIyHapOJHOM YacTHOM IIpaBe» O
HUYTO)KHOCTH CHIEJIKH IT0 OCHOBAHHSM €€
MOJYMHEHUS] WHOCTPAaHHOMY IIpaBy, TaK
KaK pedb UJET O 3aKPEIUICHUH B TOTOBOPE
apOUTpaXHOH OTOBOPKH.

BeiBogbl. Ha ceromus mpoOGie-
MBI 00XO/la 3aKOHA, €ro COOTHOLICHUS
C NPHHIMIIOM aBTOHOMHM BOJHM CTOPOH
U 3JI0YyNOTPEONECHUS HPaBOM SBISIOTCS
OOBEKTHBHO CIIOXHBIMH M HEOIHO3HAY-
HbIMU. V3ydeHre oTeuecTBEeHHON Cyned-
HOM NPAKTUKH HO3BOJISET CIIEaTh BBIBO/,
YTO HAIJMOHAJIBHBIE Cy/IBl PEIKO MpUMe-
HSIOT nosokeHus cT. 10 3akoHa YkpauHbI
«O MeXIyHapOZHOM YacTHOM IIPaBe».
B ycnoBusix akTHBHOTO pa3BHUTHS M pac-
MPOCTPAHEHHUs] YAaCTHOIPABOBBIX OTHO-

HHUSIM,

LICHUH, COCTABJIAIOLMUX IPEAMET OTpac-
I MEXIYHapOIHOIO YacTHOTO IIpaBa,
HCCIIEN0BaHUE HAIMOHAIBHOM cyneOHOM
MPAaKTUKH TI0 NPUMEHEHHMIO HHCTUTYTa
o0xoma 3aKoHa SBJISAETCS AaKTyaJIbHbIM
1 TpeOyeT JajabHEeHIIero n3y4eHus, a cJo-
JKMBIIAsICS CyAeOHas MPaKTUKa — JOIOJI-
HUTEIBHOTO HCCIIEA0BAHUS.
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YACOBBIE PAMKHU Y®PEKTUBHOTO
OCYIIECTBJIEHUS PETI'YJISITUBHBIX
N OXPAHUTEJIBHBIX TPAKKJAHCKHUX

OTHOILIEHUM

Ilerp I'YUBAH,
KaHJHUJIAT IOPUINYSCKHUX HAYK, 3aCITY)KCHHBII IOpUCT YKpauHBbI,
npodeccop [TonTaBckoro HHCTUTYTA OH3HECA

AHHOTALUS

Crarbsl MOCBSIICHA NMPABOBOMY AaHAIN3y BPEMEHHBIX (PAKTOPOB OCYLICCTBICHHS
OTZENBHBIX PETYJIATHBHBIX U OXPAHUTENBHBIX CYObEKTHBHBIX IIpaB juia. OTMeyaeTcs
NPHHLUMINATIEHOE PAa3Iuuhe CPOKOB PEaH3alliy OJTHOMOYHI HOCUTEISI B PEryJIsITHB-
HOM PEXHME M NPH 3allUTe HAPYIICHHOTO MpaBa. YIEJICHO BHUMAaHHE MPOOIeMaTHKe
OIIPE/IeNICHHOCTH peau3alliil HOPM IpaBa BO BpeMEHHOM acriekre. OTMeueHa crell-
uduka npaBoBOro PeryiupoBaHUs 00sI3aTENLCTB B MONB3Y TPEThEro Juua. B padore
W3y4eHBI IPABOBAsI XapaKTEPUCTHKA U CPOKH COBEPLICHHS JEHCTBUI TPETHETO JIHLIA IS
npuoOpeTeHus npaB KpeauTopa. M3ydeHsl 0COOCHHOCTH PEryIMpOBaHUs OTHOLICHUI B
CBSI3U C U3MEHEHHEM CPOKa JeHCTBHS 00s13aTeNbCTBA, KaK PEryIITUBHOIO, TaK M OXpa-
HHTEIBHOTO. YCTaHOBJIEHO, YTO CBOEBPEMEHHOE UCIIOJTHEHUE IPaXJAHCKOTO 00sI3aTeIb-
cTBa obecrieunBaeT 3(h(HEKTUBHOCTD MpaBa, TOTA KaK HEONpPaBIAHHOE 3aTATHBAHUE U
HPOCPOUYKA CBOAMUT HA HET NMPUMEHEHHE caMO CIIpaBeLIMBOM HOPMEI mpasa. IIpoana-
JIM3UPOBaHbI JOKTPHHAIBHBIC U MPAKTHYECKUE MOIXO/BI K rapaHTHsIM () (HEeKTHUBHOCTH
FOPHINYECKHX aKkTOB. [IpeACTaBICHBI MPEUTOKEHHS IO COBEPIICHCTBOBAHMIO COOTBET-
CTBYIOLIETO IOPUIMIECKOr0 HHCTPYMEHTApHSI.

KiioueBnle c10Ba: 3G (eKTUBHOCTE IPaBa, TEMIIOPAIbHAS OIIPENEICHHOCTD, CPOKH
peai3alny npasa 1 UCIOTHEH s 00s13aTeIbCTBA.

HOUR FRAME OF EFFECTIVE IMPLEMENTATION
OF REGULATORY AND PROTECTIVE CIVIL RELATIONS

Petr GUYVAN,
PhD in Law, Honored Lawyer of Ukraine,
Professor of the Poltava Institute of Business

SUMMARY

The article is devoted to the legal analysis of temporary factors of the implementation
of individual regulatory and protective subjective rights of a person. A fundamental
difference is noted in the terms for exercising the powers of the carrier in a regulatory
regime and in protecting violated rights. Attention is paid to the problems of certainty
of the implementation of the rule of law in a temporary aspect. The specificity of the
legal regulation of obligations in favor of a third party is noted. The paper studies the
legal characteristics and terms of a third party to acquire creditor rights. The features
of regulation of relations in connection with a change in the duration of the obligation,
both regulatory and protective, are studied. It is established that the timely fulfillment of
a civil obligation ensures the effectiveness of the law, while unjustified delay and delay
negates the application of the fairest rule of law. The doctrinal and practical approaches
to guaranteeing the effectiveness of legal acts are analyzed. Proposals for improving the
relevant legal tools are presented.

Key words: effectiveness of law, temporal certainty, terms of the implementation of
the law and fulfillment of an obligation.

Beenenue. [IpaBooTHomeHus co3na-
10T cyObeKTaM IpaBa KOHKPETHBIE COIH-
aJbHbIE BO3MOXXHOCTH JJISL YIOBJIETBO-
pEeHHUsT MX OMpEIETICHHBIX NOTpeOHOCTE
CBOUMHU  COOCTBEHHBIMH  JIE€MCTBHAMHU
nub0 JEWCTBUSAMHU JIPYTHX CYOBEKTOB
U MPEACTABISIOT COOOM MpenyCMOTpPEH-

HOE THIIOTE30H OPHINYECKOH HOPMBI
UJIE0JI0THYECKOe 00LIECTBEHHOE OTHOLIE-
HHE, KOTOPOE BBIPA)KAETCA BO B3aUMHBIX
IOpHJMYECKUX IIpaBaX U OOSA3aHHOCTAX
cyOpexToB IpaBa. IIpu 3ToM MaTepuaib-
HOE NpaBo, KOTOPOE ONOCPENYET JaHHbIE
OTHOILLIEHUs, MAOKHO COOTBETCTBOBATH



KPUTEPUAM  SCHOCTH,  OXHAAeMOCTH,
OINPE/IENICHHOCTH U 3(Q(EeKTUBHOCTH.
Vi3mMeHeHue u1eosIoruy NPUBOAUT K HE00-
XOJMMOCTH BHEIPEHHUS B HAIJUOHAIBHYIO
NPaBOBYID KYJIBTYPY HOBBIX HJICAJIOB
U [IEHHOCTeH, 00ycioBauBaroux pedop-
MHPOBAaHHE OTECYECTBEHHOTO 3aKOHOJA-
TENBCTBA. B 3THUX YCIOBHUSIX BO3HHKAET
NOTPeGHOCTH B pa3paboTKe COBPEMEHHBIX
METO/IOJIOTHYECKUX TI0JIXOJIOB, KOTOpPBIE
OBl MO3BOJIMIIA PACCMATPHUBATH TIPABO KaK
OZIMH U3 BaKHEHIIMX 3JIEMEHTOB YeJIOBe-
yeckoro ObiThs [1, c. 4]. Bonpoc 3¢ dex-
TUBHOCTH TPABOBBIX NPEINUCAHUN SBIIS-
eTcsl BeCbMa aKTyaJIbHBIM I8 YKpauHbI.
D¢ddexkTUBHOCTh TpaBa KaK OOIECTBEH-
HOTO SIBJICHHSI BKJIFOYACT BECh KOMILICKC
BOIIPOCOB, HAuMHas OT IPaBONOHMMa-
HHS, PAaBOTBOpYECTBa, (DYHKLUHA NpaBa,
M 3aKaHuuBas (HaKTHYECKUM JIeHCTBHEM
[paBa v ero MPOTrHO3UPOBAHHEM.

B TeMmmopanbHOM H3MEPCHHUH BaX-
HBIMH (pakTOpamu, 00eCIeYNBAOIINMHU
Ha/uieKanyro 3(GQEeKTUBHOCTh MNPaBo-
BOH HOPMBI, SIBISETCS €€ OIpeleseH-
HOCTb, IPEJICKAa3yeMOCTb U CBOEBPEMEH-
HOCTb. Beqib K HeraTuBHBIM COLMAIBHBIM
MOCJICICTBUSIM MOXKET IIPUBECTH  Kak
3a103/a10e yperyaIupoBaHie 3aKOHOJa-
TEJIBHBIMH TIPEANHCAHUAMU OOIECTBEH-
HBIX OTHOILCHHUH, KOTOPBIC JaBHO UMCIOT
MECTO, TaK M MPEKACBPEMEHHOE 3aKpe-
[UICHHE B HOPMATHUBHBIX PETYJISATHBHBIX
aKTax OTHOIICHHI, KOTOpBIC eIle He MpH-
o0peni  aKTyalbHOCTh. BakHO, 4YTOOBI
KOHLIENT IpaBa ObLI HAIpaBJICH CBOUMHU
CMBICIIOBBIMH BekTOpamu B Oyayiee. s
3TOTO CIeAyeT MaKCUMAaJIbHO OrPaHUYHUTh
oOparHOe JelCTBHE NPaBOBBIX HOPM BO
BpPEMEHH, T'apaHTUPOBAaTh OCBEIOMIICH-
HOCTh OOIIECTBEHHOCTH 00 MX COJepiKa-
HUM (TIPUMEHSATH TOJBKO OOHApPOJOBaH-
HBIE aKTHI), 00ECIIEUNTH UX CIIPABEIIIHBOE
[IPaBOIIPUMEHEHHE. Db dexTrBHOCTD
mpaBa — 3TO COOTBETCTBHE (HaKTHUCCKUX
pE3yJIBTaTOB pealu3alii HOPMBI TpaBa
3aJieKIapupoBaHHOM 1emu [2, c. 369].

ObecniedyeHne MHTEPECOB M THOTPed-
HOCTEH 4YeJoBeKa SBJIACTCS IVIaBHBIM
Ha3HAYCHHEM IIpaBa, W3MEPEHHEM €ro
spdexruBHocTH. HeobOxommmocTts pas-
BUTUSL TIpaBa peaju3yercs Ha OCHO-
BE €ro B3aUMOJACHCTBHSA C NPUHATBIMU
B OOILECTBE JYXOBHBIMH LEHHOCTSAMH
U ujeanaMu. A 3TO BO3MOXXHO TOJBKO
TP YCJIOBHH, €CJIU TPaBO COOTBETCTBYET
COLMANIbHO-TICUXOJIOTHYECKUM U KYITb-
TYPHO-HCTOPHYECKUM YCTOSIM OOIIecTBa
[3, c. 48]. ObmecTBenHas KHU3HB peria-

MEHTHpPYeTCs IyTeM H3/IaHus IIPaBOBBIX
aKTOB M KOHTPOJA 3a MX peau3aluel.
OCHOBOIIONIATAIONIME [PABOBbIC IPUH-
LUIIB PEAN3YIOTCSs, KOHEYHO, B CUCTEME
MPaBOTBOPYECTBA, HO X 3PPEKTUBHOCTD
HPOSIBISIETCST B IPABONPUMEHHUTEILHON
nearenapHOCTH. [IpUHIUNBI TIpaBa OTpa-
JKalOT INpaBoBble uaeu. MmenHo uepes
HaJuieKaliee IMPUMCHCHHE IIPAaBOBBIX
NpEINUCaHui 3TH MPABOBBIC WJCH MPH-
obperator coro peanusaunuro. Crenosa-
TENIbHO, NOHATHE () (PEKTUBHOCTH IIPaBO-
BbIX HOPM CBS3bIBACTCS, NPEXIE BCETO,
C Ppe3yJbTaTHBHOCTBIO WX INPUMEHCHHS.
Ilpu 3TOM 3 (HEKTUBHOCTH TECHO CBsI-
3aHa C KPUTEPUSIMU U YCIOBHSAMH TaKO-
ro HpaBoNpHUMeHeHus. Tak HNpPOUCXOAUT
KaK MpPU MPaKTUYECKOM OCYLIECTBICHUU
PETYISATHUBHBIX NPABOOTHOLICHUH, Tak
U B Ipenenax OXpaHUTEIbHOTO OTHOIIE-
Hus. [IpM 3TOM 3HaA4YeHHE IOCIEIHEro
3aKJIF0YACeTCsl B TOM, YTO 3alldTa Hapy-
[ICHHOTO CyOhEKTHBHOTO MaTepHAaIbHOTO
npaBa NPOUCXOAUT B pAMKaX HOBBIX OTHO-
IICHUH, KOTOpbIE HE CYIIECTBOBAIU [0
npaBoHapymienus. Iloatomy 3zech oco-
OCHHO BaXKHBIMH (PAKTOPAMHU SIBIISIOTCS
HPOTHO3UPYEMOCTh U IIPECKa3yeMOCTh
OXPAaHHUTEIBLHOTO PearupoBaHus JIHLA Ha
HapyILICHUS.

CoOCTBEHHO, B HAay4HOH JIUTEpaType
OblIa BBICKA3aHA MBICIb, YTO IPABOBOE
pEryJaupoBaHHE CIIOKUBIIMXCS OTHOLIIE-
HUI 00pedeHo mnpuobperarh MPU3HAKK
s¢dexruBHOCTH. Headdexrusnoe pery-
JMPOBAaHKE B IPHHIIMIIE JIUILICHO CMBICIIA:
HY’>KHO BCEMH CIIOCOOaMH cTaparbcs, U Ha
YPOBHE IPaBOTBOPYECTBA, U Ha YpPOBHE
npaBopeaIn3alyy, CI1I0co0CTBOBAaTh
BBIpa0OTKE eHCTBEHHBIX, I()(HEKTUBHBIX
MEXaHM3MOB IPABOBOIO  BO3IECHCTBUS.
Macmtabuele karactpoduueckue coObl-
THSL TIPOLUIOTO BEKa JOKa3ald pealib-
HOCTh Bpella, HAHOCHMOTO YENIOBEKY
BCJICICTBHE TOTAIBLHOTO KOHTPOJS CO
CTOPOHBI BJIACTH, MOMBITKUA TOCYIapCTBa
peryJaupoBaTh HE TOJBKO COIMAIBHOE
HOBEJCHHE, HO U BHYTPEHHEE, JyXOB-
HOE B )KU3HM JIMYHOCTH. [IpU4MHEHHbINH
yIepO WILTFOCTPUPYET TO, UTO I HEKTUB-
HOCTBD ITpaBa MOXET UMETh aHTUIIPABOBON
XapakTep M Jaxke MPOTHBOPEYUTDH IVIaB-
HOI 1IeNM caMoro npaBa — peallu3aliu
NPUHIMIIOB CHPABEAIMBOCTH U T'YMaHH3-
Ma B 00IIIECTBEHHOH u3HU [4, ¢. 40—41].
B cBoe Bpems I'erens BBen onpeneseHue
«HE TIpaBay Kak KaTeropuH, MPOTHUBOIIO-
J0xkHON mpaBy. Ilon naHHBIM sIBIEHUEM
OH TMOHHMMAJl BOJIO BJACTHOTO CyOBeKTa,
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HAIPaBJICHHYI0 Ha JEMOHCTDALUIO IIPO-
W3BOJIBHOM BJIACTH, KOTOPAs 3HAYUTEIIHHO
JUCTAHLMPYETCs OT OOLECTBEHHOH BOJIH
u npasa. [Tosromy «He mpaBo» Gopmy-
JMPOBAIOCHh KaK BUAUMOCTH CYIHOCTH,
KOTOpas onpenessieT ceds Kak caMoCTo-
arenpHOE sABieHue [5, ¢. 88—89]. Crneno-
BaTelIbHO, BONPOC 3P (HEeKTUBHOCTH MpaBa
nepeceKaercst ¢ MHpoOIeMaTHKOH Kade-
CTBa 3aKOHOJATEJILCTBA B KOHTEKCTE €ro
HaIpaBJICHHOCTH Ha olecriedeHue uueit
CBOOO/IbI, TYMaHHOCTH, CIPaBEINBOCTU
1, B KOHIIE KOHIIOB, Ha IOCTHXXEHUE HE0O-
XOAMMOTro OajlaHca MEXIY HOJIOKHUTEINb-
HBIM M MOpAJIbHBIM paBoM. B 3ToM mpo-
SIBISETCS Ka4eCTBO IIpaBa U €ro TeCHas
CBsI3b C 3 (HhEKTUBHOCTHIO PETYIHPOBAHHUS
OOILIECTBCHHBIX OTHOILCHUH. Pesynbra-
THUBHOCTb ITPABOBOTO BO3/ICHCTBHS OIIpe-
JETISIETCS MTOJIOKUTEIBHBIMHU MTOCIIE/ICTBHU-
SIMH. JIJIS1 pa3BUTHSI KOHKPETHON JIMYHOCTH
n oOmectBa B 1enoM. O(PPEKTHBHOCTD
MIPABOBOT'O PETyJIUPOBAHHUS — 3TO MPAKTH-
Yyeckas CTOPOHA IPOSIBIEHHS KaTeropuu
«KayecTBo IpaBay». PeanpHoe ObITHE HOP-
Ma IpaBa I0JTy4aeT B MPOLECcce OCYIIEeCT-
BJIGHMS, B3aMMOJCHCTBHUS C KOHKpET-
HBIMH OOLIECTBEHHBIMH OTHOILICHUSMHU.
Bue npaktuku 3¢ GeKTHBHOCTD TPABOBOI
HOpPMBI He BbisiBIsieTcs. Urtak, s dexrus-
HOCTh MpaBa M €ro peajbHBbIX CBOWCTB
MOXET PacCMaTpUBATHCS KaK BHEIIHEE
MIPOSIBJICHNE Ka4eCTBa MpaBa.

Heap crarbu. OddeKTHBHOCTH IIpa-
BOBOTO PETyJIMPOBaHUS SBISETCS J0CTa-
TOYHO BAXHBIM IIOKa3aTeleM HaJulexa-
1IeH ¥ cipaBeITIMBOM IPABOBOM CUCTEMBL.
Bompoc 3¢ dexkTHBHOCTH IOPUINYECKOTO
obecriedeHHsi TEX WIM HMHBIX COLUAIIb-
HO-TIPaBOBBIX OTHOLICHMH paccMarpu-
BaJIl Takue yuyeHble, kKak B.A. baunnus,
HU. Kozwbpa, B.B. 3aBanbpHIOK,
C.A. Xunxwun, JLU. Ilerpaxkunkui,
J.I'punenxo, JI. dymnep, A.®D. CkakyH,
B.C. Hepcecsan, A.M. Xopommibies
u gpyrue. Bmecrte ¢ TeM, IenocTHOR
KOHIICIILIMK 110 JAHHOH mpoblieMaTHKe He
HapaboTaHo. Kpome Toro, B TeMnopais-
HOM acnekre BOmpoc 3((HEeKTHBHOCTH
3aKOHOJATEIbHBIX MOJNIOKEHUH IPaKTH-
yecku He uccnenoBaics. Hrak, 1enbro
W 3a7ayaMd CTaTbU SIBIISIETCS M3y4YCHHUE
COBpPEMEHHBIX KOHIenuuid 00 3ddek-
TUBHOCTH MpaBa, C aKICHTHPOBaHHEM
BHHMaHUS Ha IPaBOIPHUMECHHUTEIBHOM
NEATEIBHOCTH  YKPAWHCKOH — CHCTEMBI.
Tousitue 3(GEKTHBHOCTH HOPMAaTHBHBIX
MPEIIHUCaHN KaK COIMANbHO-IPABOBO-
TO perymsTopa OOIIECTBEHHOW >KH3HHU
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OLICHUBAETCA B KOHTEKCTE MX YETKOCTH,
HETIPOTUBOPEYHBOCTH, JOCTYIHOCTH
U YCTpEeMIIEHHOCTU B OymyIiee, 4yTo obe-
CHe4yuBaeT  CTaOMJIBHOCTH  IIPABOBOIO
perynupoBanus. s Gonee ocHoBaTenb-
HOTO INO3HAHMS MpPEAMeTa HCCIIENOBAHUS
aHAJM3UPYETCsl PaBOBOM MHCTPYMEHTa-
pHii, COITaCHO KOTOPOMY OpTaHBI roCy-
ApCTBEHHOI BIACTH OTPAaHMYUBAIOTCS
B CBOMX JIeHICTBUSX 3apaHee yCTaHOBJIEH-
HBIMH W OOBSBICHHBIMH TIPaBHJIAMH,
KOTOpBIE [JalOT BO3MOXKHOCTH IIpeJCKa-
3aTh ¢ OOJIBIION TOYHOCTBIO MEpBbI, KOTO-
pble OyayT MpUMEHEHBI PeCTaBUTEISIMU
BJIACTU B TOW WJIM MHOM CUTyalluy, C yue-
TOM YEro MHIMBU MOXKET YBEPEHHO ILIa-
HUPOBAaTh CBOM JCHCTBHUSA.

B npaxkTuke NpUMEHEHHs TpaxkIaH-
CKO-TIPaBOBOTO HMHCTUTYTa CPOKOB OBLI
BBISIBIICH PSIJI CIIOPHBIX BOTIPOCOB. B mep-
BYIO Odepenb, 3TO KacaeTcsl mpodiieM HX
HCUUCIICHUS, IOPHIMYECKUX  ITOCIeN-
CTBUH HCTEYEHHUS! OTICIBHBIX MEPHOIOB,
MOpsAAKa TPUMEHCHUS HEONpPEAEICHHBIX
CPOKOB U TOMY TofoOHoe. [y ux pere-
HUS HYXHO NIPUMEHHTb OOLIME KOH-
LeNTyaJbHblE OCHOBBI, HapabOTaHHbIC
LMBUIMCTUYECKON TeopueH, mpu 3TOM
YUHMTBIBas pEabHYI0 CYLIHOCTb (haKTH-
YECKUX B3aUMOOTHOLICHUH. Takol mox-
XOJ] MO3BOJIUT YCTPAHUTH IPOTHBOPEUHS
1 TJIABHOE — HCKYCCTBEHHOCTH ITPaBOBOTO
PETYIMPOBaHUs OTACIBHBIX OTHOIICHHH,
HE COOTBETCTBYIOIIETO MX FOPHINIECKO-
My conepxanuto. Hayurnoe rccienoBanne
TEMIIOPAJbHBIX H3MEPEHUil peanu3anuu
IOPUANYECKOH BO3MOMKHOCTH, 3aJI0XKEH-
HOM B CyOBEKTHBHOM IIPaBE, COCTABIACT
LIeJIb TaHHOM paboThI.

MeToapl U UCHO/IB30BAHHbIE MaTe-
puanasl. B Jwmreparype ropuanYECKHI
CPOK KBaJIU(GHULIUPYETCS KaK OOBEKTUB-
HO CYIIECTBYIOIIAsl B3aUMOCBSI3b MEXIY
SIBICHUSIMH TIPAaBOBOTO MOPSIIKA, KOTOpast
MPOSIBIISIETCS. B OMNPEAEICHHOM KOJIMde-
CTBE Ka4eCTBEHHBIX HM3MEHEHHH IpaBo-
BBIX SIBJICHUH, BRIPOKCHHBIX B BETMUMHAX
KaJICHJAPHOTO BPEMEHH, BCIUIBIBAIOLIMX
B OINpEIEIEHHONW I0CIIeI0BaTeIbHOCTH,
U M3MEHEHHWH, KaK pe3yibrara B3auMo-
JIeHCTBUS IPAaBOBBIX SABJICHUM APYT C APY-
roM [6, c. 25]. [1o HameMy MHEHHIO, TAKOE
OIpE/ICNICHUE UMEET TOT HeIOCTATOK, YTO
B HEM IPOMCXOAUT CMEUICHHE IOHSITHUIl
CpoKa KaK INPAaBOBOM KaTeTOpHU C TEMHU
MOCTIEACTBUSAMH, K KOTOPBIM IIPHBOIUT
€ro UCTEUCHNE W HACTYIUICHHE.

I'paxxmanckne TIPaBOOTHOIICHUS,
CyOBEKTHBHBIE TIpaBa M 00S3aHHOCTH HX

YYaCTHHKOB TaKKe 00pasyroTcs, pa3BUBa-
I0TCS ¥ NPEKpaIaloTcs B TEUEHUE Olpe-
JIENICHHOTO BpeMEHH. JTO BpeMs oInpese-
nsercst ubo0 B HOPMAaTHBHOM MOPSZKE,
100 CaMUMHM yYaCTHUKaMH OTHOLICHHH.
Ho B nmto60M citydae npoioiKUTEIbHOCTD
TEX WM MHBIX SBJICHHH, MMEIOUINX HOPHU-
JIMYEeCKOe 3HA4YCHHE, OTpa)kaeT oOIe-
CTBEHHYI0 TOTPEOHOCTh OTHOCHTEIBHO
MPOSIBIICHUS] BIIMSHHS BPEMEHH Ha HX
CymiecTBOBaHHE. JleficTBHE rpa)kIaHCKHX
IpaB U 00A3aHHOCTEH BO BPEMCHHU BECh-
Ma CYIIECTBEHHO BIIMSET Ha IOBEICHUE
YYaCTHUKOB OTHoMIeHHH. [Ipenocrasiss
CyObEKTHBHOMY IIPaBY WJIH FOPHIANYECKOH
00513aHHOCTH TEMIIOPAJIbHYIO OIpe/eIeH-
HOCTb, CPOKH TE€M CaMbIM CIIOCOOCTBYIOT
YIOPSIIOUYCHUIO MaTepHajbHBIX B3aHMO-
OTHOILCHUH, OTBETCTBCHHOCTH M JIHC-
LUUIUIMHAPOBAaHHOCTH WX  YYaCTHHKOB.
VIMeHHO TOI00HOE pery/aHpyoliee BIHU-
SIHHE BPEMCHH Ha JIeSTCIIbHOCTh (pu3nye-
CKUX U IOPHIMYECKUX JIHUI] 00CCIIeUHBACT
€ro 3HaYUMOCTb U IIPUEMIIEMOCTb.
OcHOBHBIM KpuTepreM 3(h(EeKTHBHO-
CTH IIPABOBO HOPMBI SIBJIAETCS I€HCTBEH-
HOCTh €€ TIPAaKTHYECKOHl peanu3aluu
[IPaBONPUMEHUTEIILHBIMU OpraHaMH, Clie-
JTOBaTEIbHO, PeajbHyI0 3(PPEKTHBHOCTH
OIpe/IeIISIOT (HPAKTOPBI, KOTOPBIC HAXOASAT-
cs B cepe mpaBoocymiectrieHus. Crona
MOXXHO OTHECTH 00€CTIEYCHHOCTh TEX HIIH
WHBIX MPEIIHUCAHUH  MaTepUaJbHBIMH
W OpraHMU3allMOHHBIMH PECYpCaMu, COOT-
BETCTBHE HOPM OOIIECTBEHHOI MBICITH,
YeTKyl0 paboTy NpaBOIPUMEHHUTEIBHBIX
opraHoB ¥ Tak jgainee [7, c. 30-31]. Co6-
CTBEHHO, 3 (HEKTUBHOCTH IOPHIMYECKOTO
aKTa OINpPEAENSAeTCS €ro CHOCOOHOCTHIO
BIMATH Ha OOIIECTBEHHbIE OTHOLICHHS
B MOJIC3HOM ISl COLMyMa HalpaBJICHHU.
Wnaue roBops, 3((deKTUBHOCTH IpaBa
OIIPE/ICNISIETCSl  €r0  OCYIIECTBUMOCTBIO,
KOTOpasi, B CBOI oO4epelb, OOyCIlOBIIe-
Ha OOLICHU3BECTHOCTBIO, MOHSATHOCTBIO
U HENPOTHBOPEYHBOCTHIO  MPABOBBIX
HOPM, HX CHCTEMHOCTBIO (Hampumep,
6ecrpoOIEeMHOCTBIO CBSI3eH MaTepuallb-
HO-TIPAaBOBBIX U IPOLECCYaTIbHBIX HOPM),
COOTBETCTBHUEM COLMAIIBHBIX LeJIel HOPM
U IOPUITYECKUX CPEJICTB UX JJOCTHIKEHUS,
00ECIeUeHHOCThIO TpaBa JACHCTBEHHOI
CHCTEMOH OpraHOB MPABOCYIHS U IPYTHX
MIPaBOOXPAaHHUTENIBHBIX OPTraHoB (8, c. 93].
B TtemmnopanbHOM cMbicie  3ddeKTuB-
HOCTb IpaBa JOCTUTACTCS 3a CUET HaJIe-
XKAIIEr0 3HAHMS U BIIAJCHHUS METOAUKOM
MPABOBBIX TPOIIECCOB, KOTOPAsi MO3BOIIS-
€T OXHUJIATh HAJJICKAIIET0 MPaBOIpPHME-

HEHUs, IPOrHO3UPOBATh PE3yNbTaThl €ro,
a 3Ha4uT, U Oydyllee COCTOSHHE MPaBoO-
BOI1 CICTEMBI, IPEeIyNPEAUTh HETaTUBHbBIE
MOCJICACTBUS, YMEHBIIUTH BO3MOXHBIE
pHUCKH.
Uraxk,
chep mpaBOTBOpUYECTBA © MPABOMPH-

HUCXOAS U3 pasrpaHUyYCHUs

MEHEHHUS, MNPOUCXOAUT pa3peliaronias
omeHKka A(P(EKTHBHOCTH  BBHIHECEHHS
U peajin3alii pUanYecKoro akra. Kax-
JI0€ TPaBOBOE MPEINUCAHNE €CTh JIUIIb
BO3MOXXHOCTb, KOTOpasi JODKHA pealu-
30BaThCs B TOW MM UHOH cteneHu. Cre-
JI0BaTeNbHO, 3(P(EKTUBHOCTE — 3TO He
0COOEHHOCTBH IPABOBOIO PETyJIMPOBAHUS,
a OObEKTHBHAs BO3MOXKHOCTb, KOTOpas
JUIL CBOETO IIPEBpAllleHUus] B JICHCTBHU-
TENBHOCTh TpeOyeT coOmoneHns psaa
npaBwi. B mporecce mpaBOTBOpYeCTBa
MOXXHO TOBOPHUTH TOJIBKO O MPOTHO3HPY-
eMOH, moTeHIuanpHoil dddexTuBHOCTH.
Ilp#  OCYLIECTBICHUH COOTBETCTBYIO-
el HOPMBI TIPOSIBIISIETCS € peaibHast
3¢ ¢pexrnBHOCTE. OHA MOXET OBITH BBIIIE
nporHosupyeMoi (mpu 3ToM Ha 3 exT,
MPOU3BECHHbIH HOPMOHi, BIUSIOT 00CTO-
ATENbCTBA, JEHCTBHE KOTOPBIX 3aKOHOMA-
TeJdb HE y4ed WM HeJooleHud). Bmpo-
4yeM, Ha MPaKTUKe dalle JACHCTBUTEIBHO
3¢ }HEeKTUBHOCTh MIPABOBOII HOPMBI HIKE
TOM, K KOTOPOM CTpPEMHUICS IIPaBOCO-
3matens [9 c. 58]. B mpakrtuyeckoit
IUIOCKOCTH  HPHHIMI  3(PEKTHBHOCTH
npaBa IMOJIYYHJI LIMPOKOE BOIUIOLICHHE
B npaktuke EBpomnelickoro cyzma mo mpa-
BaM desnoBeka. OtcramBaembiii ECITY
npUHIUI 3(GEKTUBHOCTH IIPaBa COCTOUT
B TOM, YTO CTOPOHBI I10 A€y UMEIOT Ipa-
BO IIPEACTABUTD 3aMEYaHHs, KOTOPbIE OHH
CYHTAIOT BAXHBIMHU. JTO IIPABO MOXHO
cuuTath 3PPEKTUBHBIM TONBKO TPH yCIIO-
BUH, YTO 3aMEUaHUs ObUIH «3aCIyIIaHbD»,
TO €CTh COOTBETCTBEHHO pacCMOTPEHBI
cynoM. Tak 4To «cym» TOKEH IPOBOAUTD
HaJJexalee pacCMOTPEHHE IpeCTaB-
JICHHBIX JOKYMEHTOB H JIOKa3aTelIbCTB,
a TakKe MPUBEJCHHBIX CTOPOHAMH apry-
MeHTOB (menmo “Kraska v. Switzerland”
(Kpacka nporus lBeitnapun) [10, . 30].
CrenoBaresibHO, BONPOC — peaIU3aLUK
NPUHLMIIA CIIPABEJIMBOCTH  CyneOHOro
pa30upaTenbCTBa SBISETCS JIOCTATOYHO
CIIO)KHBIM ¥ JAUCKYCCHOHHBIM, IIPH 3TOM
ClleyeT YeTKO pa3rpaHuYuBaTh BOIPO-
CBI CIPABE/UIMBOCTH CyIeOHOro Mmpouec-
ca ¥ TPaBWIBHOCTH WIIM OMIMOOYHOCTH
cynebnoro pemenns [11, c. 360].
Hapymenue stux TpeGoBaHuUid crpa-
BEIUTMBOTO MPOIlecca KakK CIIECTBUE MPH-



BOAUT K NPHUHATHIO HE3aKOHHOI'O pellle-
Hus. Tak, B pemenun ECIIYU mo pemy
«benpepckuil MpoTHB YKpauHbD» ycTa-
HOBJICHO HapylLIeHHe NyHKTa | crarbu
6 KoHBeHIIMM O 3aIIMTEe MpaB U OCHOB-
HBIX ¢B00O 1950 roga B CBS3M € TEM, YTO
HaIlMOHAJBHBIE CyAbl HE PAaCCMOTPEIH
CCBUIKM 3asIBUTEIISI HA MTOKa3aHUs Bpada,
KOTOPBIH HaOJIIO1aI 32 HUM TIOCIIE oTepa-
[IUH HA MOYEBOM ITy3bIPE, XOTS IIOCIIETHUE
OBUTH BaYKHBIMH JUTSI IPAaBHIIBHOTO paspe-
IIEHUS JIeNa 110 MCKY 3asBHTENs K 4acT-
HOH OOJIbHULIE O PACTOPKEHUU JJOIOBOPA
0 TPEIOCTaBICHUH MEAUIMHCKOH MOMO-
M ¥ BO3MELIEHHs Bpeia, IPHYMHEHHOTO
B pe3yibTare OIepalyy, MPOBEICHHON
orBeTunkoM. Kak ykaseiBaer Cyn, Takoe
HapylUIeHHE 3aKII04aeTcs B TOM, 4YTO
OIIpe/IeNICHHBIH I0BOJ HCTHA OBLI €CITH He
pelaImM, TO 0 KpaHed Mepe, O4eHb
Ba)XHBIM UIS pa3pelIeHus Cropa u Tpe-
OoBaJ, TakuM 00Opa3oM, 0COOOH M der-
KOl peakuuu cymoB. lIpu OTCyTCTBUH
KaKoOW-IM00 peakiMy Ha TaKOH apryMeHT
Cyn cuuTaer, 4To yKpauHCKHE cyneOHbIe
Oprassl He 00€CIIeYMIIH 3asIBUTEITIO IPABO
Ha CIpaBeUIMBOe cylneOHOe pa3ouparelb-
CTBO B cMbIcie myHKTa 1 crarbu 6 KoH-
BEHLMH, TaKMM 00pa3oM, MMEJIO0 MECTO
HapylIeHHe TOoro nonoxkenus [12 m. 46,
47]. CnenoBarenbHO, OTKa3 Cy/la MPHHATH
BO BHHMaHHUE (DaKTHYECKHE OOCTOSTEINh-
CTBa JieNla, KOTOpBIe OBUIM 3HAYUMBIMH
B pa3pelieHdH CIopa, MOXET ITOBJIEYb
Hapyuenue crareu 6 1. 1. K coxanenuro,
YKpauHCKHME CyIbl JOCTaTOYHO 4YacTo
NpeHeOperaT yKa3aHHbIMH TPUHIUITH-
aNbHBIMH OCHOBaMH. CkakeM IO ey
Ne 553/1254/16-u cynpl, Kak MECTHBIH,
TaK U aneJUSIIUOHHBIN U KacCallMOHHBIH,
HE MNPUHSIM BO BHUMaHHME NOKa3aHHs
MHOTOYHCIICHHBIX CBUICTENEH (akTa, 4TO
HapyuieHue [IpaBun monabp30BaHMS dIIEK-
TPHUYECKOH SHEPTUEH HCTIIOM (CaMOBOJb-
HOE ITOJIKJTIOYEHHE K CETH) TPOIOIIKAIOCH
onuH 4ac. B To jxe Bpems cyasl 6e3 Kakux-
00 OKa3aTenbCTB NPHU3HAIN HCTHH-
HocTh ytBepxkaeHuid [TAO «IlonraBao-
GJ9HEpro», YTO0 CaMOBOJBHOE OTKPHITOE
MOJKJIIOYEHHE Mpojoirkanock 339 mHeit
[13]. YKanb, yTo mocnenHee pelieHue 1Mo
JAHHOMY JIeJly HEIaBHO NPHUHSI BHOBb
co3nanubiii Bepxosasiii Cyn. Kak Buaum,
JAaHHOMY OpraHy TakXe XapaKTepHO
WTHOPHPOBAaHHE €BPONEHCKUX MPUHIU-
OB OMNpPEACNCHHOCTH U 3(PEKTHBHOCTH
paBa.

B mrockocTi TeMIopanbHOTO pery-
JUPOBAaHMS  CIIPABEAJIMBOTO  CYHOIPO-

u3BoACTBA  3(P(PEKTUBHOCTh IPABOBOU
HOPMBI CBsI3aHa C Pa3yMHOH IPOJOIDKH-
TEJNLHOCTBIO CyZeOHOTO pa3dupaTeIbCTBa
U UCIONHEHUs OKOHYATENbHBIX Cyneo-
HBIX BepAWKTOB. Tpelys coOmroneHus
OPUHIMIIA Pa3yMHOCTH CPOKOB IIPOLEC-
ca, KoHBeHIMS 0 3amuTe MpaB YeIOBEKa
U OCHOBHBIX CBOOOJI MHTEPIpPETHpYyeTCs
EBpoOIeHCKUM CyIOM, Kak HHCTPYMEHT,
KOTOPBIH TOJUEPKHUBACT, YTO NPABOCYIIHE
HE CIPaBIIIETCS C ONO3JaHUEM, CIIOCO0-
HBIM CKOMIPOMETHPOBATH €ro 3(hpeKxTus-
HOCTh U npaBpononodue [14 . 38]. [lpu
9TOM yKa3aHHBII IPUHIIUI OXBATHIBAET HE
TOJIKO MHCTPYMEHTApH OCYIIECTBICHUS
CBOEBPEMEHHOT'O TPaBOCYIUs, HO U MPH-
MEHSETCSl JUI PerIaMEHTAallMUd COOTBET-
CTBYIOIIUX IOCTYIKOB YYaCTHHKOB IPO-
necca. K mpumepy, B pemennn ECITY
no npeny «lloHomapeB nporus VYkpau-
HBI» YKa3aHO, YTO CTOPOHBI B PasyMHBIE
WUHTEpPBAJbl BPEMEHH [IOJDKHBI TPHHU-
MaTb Mepbl, YTOOBI Y3HATh O COCTOSHHH
U3BECTHOTO UM CyJeOHOr0 NPOU3BOICTBA.
Ecnu orBerunk Haiexxammm oOpa3om
YBEIOMJIEH CYIOM O BPEMEHH M MecTe
pacCMOTPEHHUsI CIOpa C €ro y4dacTHeM,
CUMTAETCS, YTO OH pEaJnu30Bal CBOE
IpaBO Ha HEIOCPEJICTBEHHOE YyuacTHe
B cyneOHoM 3acernanuu. M y Hero Obu1O
JOCTaTOYHO BPEMEHH JJIS TPEeJICTaBICHUS
JI0Ka3aTeIbCTB U 000CHOBAHUS €TI0 BO3pa-
JKEHHS 1 ONpOBep KeHus ucka [15, m. 41].

HeoOxomuMo oTMeTHTH, 4TO YKpa-
UHCKasi TIPaBONPHMEHUTEIbHAs CHCTe-
Ma B [JaHHOM OTHOIIEHHH JOCTAaTOYHO
YBEPEHHO BOCIPUHHMMAET  OTIEJbHbIC
eBpoIelicKkie NMpuHIUNbEL. B uyacTHOCTH,
ceifyac yperyaupoBaH BOIPOC, KOTOPBIi
elle HElaBHO ObLI BEChbMa aKTyaJIbHBIM
1O CpoKaM oOpaiieHus B CyA ISl Mpo-
Kypopa. Panee cunranocs, 4To JaBHOCTb
ISl HCKOBOTO 3asBICHUS IPOKypopa
JOJIKHA MCYMCIIATHCS ¢ MOMEHTA, KOrna
OH caM JIMYHO y3HaJl O HapyIIEeHUH [paBa
JMI@, U1 3alIMTHl KOTOPOro OH oOparia-
ercs B cya. Ceituac moaxon M3MEHMIICH,
U ofmue mnporeccyaibHble TPeOOBaHUS
NPU3HAIOTCS 00s3aTeIbHBIMU JUIL BCEX
YYaCTHUKOB TMpolecca, CIE0BaTeNbHO,
NOJIOKCHUE 3aKOHa O Hayaje Te4eHHs
cpoka oOpaleHus B CyJ PaclpoCTpaHsi-
eTcs U Ha oOpallleHus] TIPOKypopa B Cya
JUIS 3aLIMTHI HHTEPEeCOB JuLa. [IpuHIMast
nocranoBieHne Ne 6-178mcl5, Bepxos-
et Cyxn YKpawHBI NPUMEHWI K CIIOp-
HBIM TIPaBOOTHOLIGHUSM CTaTbu 256,
261 T'K VYkpaunsl, crateto 361 3akona
VYkpaunsl «O mpokyparype» W HpHIIeN
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K BBIBOZY, YTO IPOKYPOp, y4aCTBYIOIIUH
B JleJie, UCTIONHAET OOSA3aHHOCTH U MOJIb-
3yeTcs NpaBaMU CTOPOHBI, KPOME IIpaBa
Ha 3aKJIIOYEHHE MHPOBOTO COIVIALICHHMS.
ITosToMy mONOXEHUS 3aKOHA O Hayaje
TEUCHHSI HCKOBOW TaBHOCTH PACcIpoCTpa-
HSIOTCS M Ha 0OpaleHne IpoKypopa B Cy[
C 3asBJIEHHEM O 3allUTe TOCYJapCTBEH-
HBIX uHTepecoB. [lpmHMMas pemeHne
1o Jierry, Cy[I HpenbIayInell MHCTaHINN
HE ydeN TOJIOKEHUS 3aKOHa W IPHIIET
K OIIMOOYHOMY BBIBOJY O Hayajie TeUCHHUs
HCKOBOW JITaBHOCTH CO JJHS OOHapy>KeHUs
MIPOKYpOPOM  HAapyIICHHH 3eMEIbHOro
3aKOHOJATEIbCTBA IPU OCYIIECTBICHUH
MPOKYpOpcKoii mpoBepkH [16].

A BOT ¢ TOOIOTOBKOM  jJena
K PacCMOTPEHUIO, MIPOBECHHIO ITpoLiecca
1 BBINOJIHCHHUIO OKOHYATEIIbHBIX PELICHUH
B pasyMHBI{ CPOK YKPaMHCKOE INIPaBOCY-
Qe CIIPAaBUTHCSI HUKAaK He MoxeT. Cymbl
JIOJDKHBI TOTOBUTH TPaKIaHCKHE Jefia
K CyneOHOMY pa3OmpareNbCTBY U paccMa-
TPUBaTh UX B YCTAHOBJIEHHBIC I ITOTO
cpoku. BepxoBueiii Cyn Ykpauner oOpa-
aJl BHUMaHUe Cy/ied Ha HeoOXOAMMOCTb
MOBBIIICHHUS JINYHOH OTBETCTBEHHOCTH
32 CBOEBPEMEHHOE M KaueCTBEHHOE pac-
CMOTpEHHE CYIEOHBIX JIeN, UMesl B BHIY,
YTO TOJHOE, BCECTOPOHHEE M OOBEKTHB-
HOE pacCMOTPEHHE el C COOIIONCHHEM
YCTaHOBJIEHHBIX 3aKOHOM CpPOKOB SIBIISI-
ercs ux obs3aHHOCTRIO [17, . 1]. B Tex
CITyJasiX, KOIJia 3aKOHOM YCTaHOBJICHHBIH
CPOK pacCMOTPEHHS Jiefla HCUUCIAETCS CO
JIHS IOCTYIUICHHS 3asIBJICHUS], OJITOTOBKA
Jena JOJDKHA ObITh 3aKOHYEHA C TaKUM
pacueToM, 4TOObI OHO OBLIO paccMOTpe-
HO B 3TOT CPOK C COONIOIEHHEM IpaBHII
0 CpOKax BpYYEHHs IIOBECTKH O BBI30BE
B CyJl, €CJIM MHOE HE BHITEKAeT M3 3aKOHa.
K coxanenuro, ne-(pakro CErogHs Mpak-
THYECKH BCe CyAcOHbIC Jena paccMarpu-
BAIOTCSl CO 3HAYMTEIHHBIM ITIPEBBIIICHHEM
YCTaHOBJIEHHBIX U ATOTO CPOKOB, MHO-
IJa rofamMu, IpudeM OONBIIMHCTBO TaKHX
TIPOBOJIOUEK SIBIISIOTCS] HEOTPABIaHHBIMHU.

Crnenyet ormeTuth, yro ECITY nocie-
JIOBAaTEJIbHO YKAa3bIBAIOT HE HEBO3MOXK-
HOCTh NPUMEHEHHs HEOOHApPOJOBAaHHBIX
IIpaBOBBIX akToB. [To00HOE WX MCHOJNB-
3oBanue Oyner HedDEKTUBHBIM, TOTOMY
YTO HapyIIAeTCsl NPHUHLIUI OXKHIaeMO-
CTH M MpPEACKa3yeMOCTH, YTO CJeJIaeT
HEBO3MOXXHBIM IPOTHO3UPOBAHUE CBOETO
noBeaeHust smoM. Ilpum stom ciemyer
YYUTBIBATH U MOpAJbHBIE OOS3aHHOCTH
3aKOHOJATENs] OTHOCHTENBFHO OOHApomo-
BaHMs cBOMX akTOB. OO 3TOM yKa3bIBaeT
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B cBOeii pabote «HpaBcTBEHHOCTH paBay
Jlon ®ymnep. «Hanpumep, 0ObI4aii MOXKET
OIpe/eIIsiTh, KaKoro THIA OOHapoioBa-
HHUE 3aKOHOB OXKHJAETCs, OJHOBPEMEHHO
OCTaBJIsIs HESICHBIM, KAKMH ITOCIIE/ICTBHU-
SIMH  OyZIeT CONpPOBOXIAThCS OTCTYILIC-
HHE OT NPUHATOTO Crocoda MmyOIuKauy.
IpenocrasneHne obHUIHATIBHON (GOpPMBI
TpeOOBaHMSM ITyOIMYHOCTH UMEET HEeCo-
MHEHHBIE MIPEUMYILECTBA HAJ YCHIHIMH,
He HalpaBJIeHHBIMH B OTIPEIeNICHHOE pyC-
JI0, JaXKe €CJIM OHU NPHIIAratoTcs pasyM-
HO U 106pocoBecTHO. DopMan3upoBaH-
HBII CTaHAAPT MPOMYJIbrallid He TOJIBKO
TOBOPHUT 3aKOHOJATEN0, IZe IyOIHKo-
BaTh 3aKOHBI; OH TaKXKe COOOLIACT JIHILY
(W FOPUCTY, KOTOPBIA TpPEACTaBISIET
€ro MHTEPEeCHl), KyAa HaJgo oOpamarscs,
9TOOBl Y3HaTh O COAEP)KAHMU 3aKOHA.
MOXHO TPEINOJI0KHUTh, YTO MPUHIIUIH-
aNbHBIE TPEOOBAaHMS, KOTOPBIE OCAXKIAIOT
3aKOHBI ¢ 00paTHOH CHJIOH, MOTYT OY€Hb
JIeTKO IprobpecTr opUIHAIBHYI0 GopMy
IIPOCTOTO MPaBHIIa, 110 KOTOPHIM HU OJIUH
TaKoH 3aKOH He OyaeT MPUHUMATHCS WU
He Oyner BBeseH B cuiy. OIHAKo Takoe
MPaBUJIO crenaio Obl MEIBEXbIO YCIy-
Iy Jeny 3akoHHOCTH. MHTepecHO, 4TO
OHO U3 SIKOOBI OYEBHAHBIX TPeOOBaHUIT
3aKOHHOCTH — HOPMA, IIPUHATAsT CETOMHS,
JOJDKHO periIaMEeHTHPOBAaTh TO, 4TO OyzeT
MIPOMCXOINTH 3aBTPa, a HE TO, YTO MPOUC-
XOJMJIO BUEpa, — MPEBPAIIAETCS B ONHY U3
CaMBIX CIIOXHBIX ITpo0IeM Bceil BHYTpeH-
Heil Mopaiu mpaBa»[18, c. 47-48].
JleliCTBUTEIIBHO, HETPYAHO NPU3HATH
CEpbEe3HOCTh MPOOIEeMBl d(PPEKTUBHOCTH
peanM3alMd HOpM IpaBa NpH NpUMEHe-
HHHM 3aKOHO/IAaTeIbCTBA «3aTHUM YHCIIOM.
ECIIY yxka3eiBaeT, 4TO pPETPOCIEKTUB-
HOCTh TPaXIAaHCKOTO 3aKOHOJATENILCTBA
KaTeTOpUYeCKU HE 3alpelneHa HOpMaMHu
Konsennnu. Tem He MeHee, KOTIa BOIPOC
KacaeTcst 9 PEeKTHBHOTO CpPEICTBA MPaBo-
BOM 3aIUTHI, 3TO CPEACTBO JIOIDKHO CyIIIe-
CTBOBATh C JIOCTaTOYHOW CTENEHBIO OIpe-
JENICHHOCTH. YUuThIBast 3T0 Cy/I CUUTAET,
YTO MPUMEHEHHE OOPaTHOTO BO BPEMEHU
IPaXKIAaHCKOTO IIPOLECCYaIbHOTO  3aKO-
HOZIaTeNIbCTBA Oy/eT HapyllaTh MPUHLIUII
IOpPUANYECKON ONpPENeIeHHOCTH U Heco-
BMECTHMBIM C HOPMAaMH 3aKOHa, €CJIM OH
JIMIIAET JIMLO JOCTYNa K CPEACTBaM Ipa-
BOBOW 3al[UThI, KOTOPBIE NOJDKHBI OBITH
3¢ PEKTUBHBIME COTIIACHO TOJIOKESHUSIM
. 1 crareu 35 Konsenrmu [19 m. 28-30].
[Tomo6HBIi moAX0N MPUMEHSETCS ¥ TOTA,
KOTJIa TIPUHSATHE COOTBETCTBYIOIIETO aKTa
B TE€YEHHE KOHKPETHOTO MpoIiecca JInIIa-

€T MPOU3BOJACTBA IOPHIUUYECKOH CHIIBL
3aKOHbI JOJDKHBI OBITh M3AaHBI K Ha4aIly
MIPOU3BOJACTB HJIH TI0CIIE UX 3aBEPIICHUSI.
B nmtoboM citydae HOpMATHBHBIH aKT J0J-
JKeH UMETh NIePEXOAHbII alanTalliOHHbII
MIEPUOA.

W3 W310:KEHHOTO MOXEM —CJelarh
OTIpesieNieHHBIe BbIBOABI. Ecimm cyObek-
TUBHOE IPAaBO — 3TO IPEJOCTABICHHAS
TpaKIaHCKUM 3aKOHOM Mepa BO3MOKHOTO
MOBEJICHUS] YIIOITHOMOYEHHOTO Jinma (Tpa-
BO Ha COOCTBEHHbIE NEHCTBHSA) U IPABO
TpeOoBaTh KOHKPETHOTO IIOBEICHHS OT
JIPYrUX JHI, TO COLHUalbHAas LEHHOCThb
TaKoIo MpaBa MPOSIBIAETCS B PEalbHOCTH
€ro OCYIIECTBIECHUs ISl YHIOBIETBOpE-
HUsL TOTpeOHOCTEeH  mpaBoOOIamaTens.
CnoXuBIIAsACS LUBHINCTHYECKAas Tpa-
UOUST ONpererseT yKa3aHHOE IOHSITHE
«Mepa» He KaK KOJIMYECTBEHHBIN ITOKa3a-
TeNlb, XapaKTEepU3YIOIUi O0BEM IIpaBO-
MOYHii JHIa, a Kak 0003HaYeHNe TPaHHII,
B KOTOPBIX MOXKET JEHCTBOBAaTh YIOJIHO-
MOUEHHBIH CyObEKT. YUUThIBas 3TO, MPHU-
BEICHHOE KIIACCHYECKOE  OIIPEe/IeNICHUuE
CyOBEKTHBHOIO IIpaBa, [0 HaIleMy MHe-
HUIO, JIOJDKHO YUYHUTBIBaTh BCE NPEIyCMO-
TPEHHbIE 3aKOHOM KPUTEPUU ITPABOMEPHO-
TO MOBEAEHMS JIUYHOCTH U, B YaCTHOCTH,
YCTAQHOBJICHHBIE CPOKH IJISI COBEPIICHUS
COOTBeTCTBYrOIMX aeicTBuil. Cremosa-
TEJIFHO, KaK BAKHBIH BBIBOJ, OCYIIECT-
BJIEHHE CyOBEKTMBHOTO IIPaBa BO3MOXKHO
JIUIIG TIPH YCIIOBUH, YTO OHO IPOUCXOAUT
B TIpelenax YCTaHOBICHHBIX ISl 3TOTO
cpokoB. Mtak, maBHOE Ha3HAYEHUE IPak-
JTAaHCKO-TIPABOBBIX CPOKOB  3aKJIIOYAETCSI
B TOM, YTO OHM IPH3BaHbl OOECIICYUTDH
OIIPE/ICNICHHOCTh OTHOILIEHUH, B MEPBYIO
o4epe/ib 10 OTHOIICHHUIO K 00beMY MOJIHO-
MOuHit viK 00s13aHHOCTE# CyOBEKTOB B TOT
WINA UHOH Nepuoj uiau MoMeHT. 1 umenno
Onarogaps TakoH ONPeIeICHHOCTH Yy HOCH-
TeJIs TIPaBa WA OOS3aHHOCTH TOSIBIISIETCSI
CTHMYJ K KOHKPETHBIM MaTepHajbHO 3Ha-
YUMBIM JICHCTBUSIM.
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OBIIME YEPTBI U PA3JINYUA
WHCTUTYTA CYBCUIUAPHOU
OTBETCTBEHHOCTHU B ITPOIEAYPAX
BAHKPOTCTBA IO 3AKOHOIATEJIbBCTBAM
YKPAUHBI U PECITYBJIUKHN MOJITOBA

Aprem JAHWJIOB,
aaBOKaT, apOUTPaKHBIN YIPaBIISIOMINH,
acrupaHT Kadeapbl X031HCTBEHHOTO TIpaBa U Iporecca
HanmonansHoro yHuBepcurera «Onecckas opuudeckast akaJaeMHus

AHHOTAIUSA

WHCTUTYT CyOCHIMapHOH OTBETCTBEHHOCTH B TIPOLEAYpPaxX HECOCTOATEIBHOCTH
(GaHKpOTCTBa) ABISAETCS BAXHEHIIMM PAaBOBBIM MHCTPYMEHTOM, IIPU3BaHHBIM O0Oecrie-
YHUTh 3aLIUTY NPaB M UMYIIECTBEHHBIX HHTEPECOB KPEAUTOPOB HEILIATEKECHOCOOHO-
ro fgokHuKa. Hamexxaiiee mpaBoBoe perylupoBaHUE JAHHOTO MHCTUTYTa SIBISETCS
HEoO0XOMMOH MPEIOChUIKON ero 3G (EeKTUBHOIO UCIOIb30BaHUSA CyOBEKTaMH IIPaBO-
HNPUMEHUTEIBHOH AeSATeNbHOCTH (CylaMu, apOUTPaKHBIMU YIIPABIIAIOIIIMH, KPEIUTO-
pamu). B nanHoi paboTe MpOBEICH CPaBHUTENBHBIN aHAIN3 HHCTUTYTA CYOCHAUAPHON
OTBETCTBEHHOCTH B Hpoleaypax OaHkpoTcTBa B YkpauHe M PecryOnuke Monnosa,
OCHOBBIBAsCh Ha OOIIHOCTH HCTOPHUIECKHUX IIPEAIOCHUIOK Pa3BUTHSA, CTPYKTYpP U HCTOU-
HUKOB IIPaBa, CXO/CTBA MOHATHHHO-IOPHINUECKOTO anmapara 000uX rocy1apcTs.

KiroueBble ci10Ba: HECOCTOATEIBHOCTD, OAHKPOTCTBO, CyOCHANApHAs OTBETCTBEH-
HOCTb, apOUTPaKHBIH YIPABIAIOIIUH.

GENERAL FEATURES AND DIFFERENCES OF THE
INSTITUTION OF SUBSIDIARY LIABILITY IN BANCRUPTCY
PROCEEDINGS UNDER THE LAWS OF UKRAINE
AND THE REPUBLIC OF MOLDOVA

Artem DANILOYV,
Lawyer, Arbitration Manager,
Postgraduate Student of the Department of Economic Law and Process
of the National University “Odessa Law Academy”

SUMMARY

The Institute of Subsidiary Liability in insolvency (bankruptcy) procedures is
an important legal instrument designed to protect the rights and property interests of
creditors of an insolvent debtor. Proper legal regulation of this institution is a necessary
prerequisite for its effective use by law enforcement entities (courts, arbitration managers,
creditors). In this work, a comparative analysis of the institution of subsidiary liability
in bankruptcy procedures in Ukraine and the Republic of Moldova is carried out, based
on the common historical background of development, structures and sources of law, the
similarity of the conceptual and legal apparatus of both states.

Key words: insolvency, bankruptcy, subsidiary liability, arbitration manager.

Beenenune. [Ipenmerom nccnenoBanus
HACTOSILICH CTaThbM SIBISIETCS I[IPABOBOE
pErylupoOBaHUE WHCTUTYTA IPUBICUCHUS
K CyOCHIMapHO#l OTBETCTBEHHOCTHU B TIPO-
neaypax OaHKPOTCTBA IO 3aKOHOIATEINlb-
cTBY YkpauHsl U Pecry6nuku Monposa,
UX CpaBHHTEJbHAs XapakrepucTuka. O0b-
€KT HCCIEN0BaHUs — KOMIUIEKC IIpaBo-
OTHOLICHUH, BO3HUKAIOIIMN BCIEACTBHE
NpHUBJICYEHHUS] K CyOCHAMAapHON OTBeT-
CTBEHHOCTH B IIPOLIELypax OaHKPOTCTBA.

Ieab crarbu. OCHOBHOH IIENBIO
JaHHOH paboTHI SIBIACTCS UCCIIEJOBAHUE
HOpsiika HPHUBICYEHUS K CyOCHAMApHOM
OTBETCTBEHHOCTH B COOTBETCTBUH C 3aKO-
HOZIaTeJICTBOM O OAaHKPOTCTBE YKPaWHBI
n Pecny6nmukn Monposa. Ilpu cpaBHu-
TEJILHOM aHaJIN3€ 3aKOHOZATENILCTB 000-
HX TOCYJapCTB CTABUTCS LEJb — BBIABHUTD
TIOJIOXKUTENIBHBIE YEPTHl M HENOCTATKH
B pEryJMpoBaHMU MEXaHHW3Ma IpHBJeYe-
HHUA K CyOCHAMApHOH OTBETCTBEHHOCTH
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B cylneOHbIX Ipoleaypax OaHKpOTCTBa
1 Ha 3TOM OCHOBaHMM pa3paborarb 000-
CHOBAaHHbIE PEKOMEH/IALIMH 110 COBEPLICH-
CTBOBAaHMIO JICHCTBYIOLIETO 3aKOHOJA-
TENBLCTBA O OAHKPOTCTBE.

MeToabl U UCHOJIB30BAHHbIE MaTe-
puaubl. [Ipy HanMcaHUK CTATbU HCHOJIb-
30BaHbl  CIEAYIOUIME  TEOPETHYECKHUE
METO/IBI HCCIICIOBAHMS: THATICKTHIECKUH,
CHCTEMHO-CTPYKTYpHBIH, CpaBHHTEIHHO-
MIPaBOBOM, TEOPETHKO-TIPOTHOCTUIECKHUH.
Takxe HCIONB30BAIUCH HOPMATHBHO-
npaBoBble akThl PecryOnuku Mongosa
1 YKpauHbl, KOTOPHIMHU PEINIAMEHTUPOBAH
MOPAZOK NpPHUBIICYEHUS K CyOCHaMapHOH
OTBETCTBEHHOCTH B TIPOLIEAYpax HECo-
CTOSATENBHOCTH (OaHKPOTCTBA).

Bormpocel, cBi3aHHbBIE C TIPUBIICYCHU-
€M JII] K CyOCHINapHOH OTBETCTBEHHO-
CTH B TIPOIEIypax HECOCTOSTEIHHOCTH,
Ha Tepputopun Pecnybiauku Mongosa
yperyaupoBansl  3akoHOM Pecmy6mim-
knu MonnoBa «O HECOCTOATEIBHOCTHY
Ne 149 ot 29.06.2012 r. [1] (mamee —
3HPM). 3HPM Beigensier Tpu Bujaa cyo-
CHUIMapHOH OTBETCTBEHHOCTH: 1. 3a
YMBIIUIEHHOE JIOBEACHUE NOJDKHHKA JI0
HecocTosaTenpHOCTH (4. 1 cT. 15 3HPM);
2. 3a Hemozaady (HECBOEBPEMEHHYIO MO/Ia-
4y) B CyA UCKOBOTO 3asBJICHUS 00 OTKPHI-
THH  TIPOIEAYPHl  HECOCTOSTEIBHOCTH
(ct. 14 3HPM); 3a He mepenady BpeMeH-
HOMY YIIpaBIIIONIeMy (PMHAHCOBO-X03SH-
CcTBeHHOH okyMeHTanuu (cT. 27 3HPM).

Komekcom  YkpamHbel  mpouenyp
0aHKpOTCTBa Ne 2597-VIIL or
18.10.2018 . [2] (manmee — KIIB), xoto-
PBIM  YpETYIHPOBaHbl TPABOOTHOIICHUS
B chepe HEeIIaTeKECIOCOOHOCTH IOPUIH-
YecKuX M (M3NYECKHX JIMII, TAKXKE yCTa-
HOBJICHA FOPHMYECKasi OTBETCTBEHHOCTb
MIPUMEHHUTEIBHO KO BCEM BBILICONUCAH-
HBIM CHUTYallHsIM, OJHAKO C HEKOTOPBIMH
oTunsAMH. Tak, IpH HECBOEBPEMEHHOM
oOpaleHu JODKHUKA C  3asBICHHEM
B cyl 00 OTKpHITHM NpoLexypsl OaH-
KpOTCTBa B CIIy4ae HACTYIUICHHS YIPO3bI
HEIIaTe)XECIIOCOOHOCTH  PYKOBOIMTEb
JOJDKHHUKA TPHUBJIEKAeTCS K COJNUIAPHOH
otrBeTcTBeHHOCTH (4. 6 cT. 34 KIIB). 3a
HE mepefady MMYIIECTBa U (UHAHCOBO-
XO3AWCTBEHHOM NOKYMEHTALUU JTOJIKHHU-
Ka TPeIyCMOTPeHa aJMHUHHCTpPAaTHBHAS
OTBETCTBEHHOCTh B BHAE wTpada OT
ISTUCOT JI0 OJHOM ThICSAYM HeoOnara-
€MBIX MHHHMYMOB JIOXOIOB Tpa)IaH
(ct. 166-16 KYoAII [3]).

Crnemyer OTMETHUTh, UTO IIpHBIIEYE-
HHE BUHOBHBIX JIUI K aIMUHUCTPATHBHOM

OTBETCTBEHHOCTH HE HNPENATCTBYET BO3-
MOXXHOCTH IIPUBJICUEHUS K CyOCHANapHOH
OTBETCTBEHHOCTH TIPH HAJIUYUM JUIS 3TO-
ro ocHoBaHu#i, npegycmorpennbix KIIb.
JlaHHOE YTBEpI)KIICHHE OCHOBBIBAETCS Ha
TOM OOCTOSITEJILCTBE, YTO B COOTBETCTBUU
co ct. 61 Koncrurynnu Yipauns! [4] 3a
COBEPIICHNE OJHOTO IIPAaBOHAPYIICHUS
HE JOMYyCKaeTcsl MPHBJIEYEHHE K OTBET-
CTBEHHOCTH ofHOro Buaa. He yrmyOnsisich
B BOIIPOC O TOM, SIBIISIETCS JIM CyOcunuap-
Hasi OTBETCTBEHHOCTb CaMOCTOSITEIbHBIM
BUJIOM IOPUINYECKOH OTBETCTBEHHOCTH,
Hapsly € KIACCHYECKH BBIICISEMBIMU
IOPUANYECKON HAyKOH TUCHMILTMHAPHOM,
IpaXkIaHCKO-IIPAaBOBOM, aJMHHUCTPATUB-
HOM W YrOJOBHOH, OTMETHM JIMIIb TO,
YTO MOCTAHOBIICHUE CYJa O IPUBICYCHUH
K aJMHHUCTPAaTUBHOW OTBETCTBEHHOCTH
3a He3aKOHHBIE AEHCTBHS B GAHKPOTCTBE
MOXXET UMETb MTPCIOANIHAILHOE 3HAYCHHUE
IIPY PacCMOTPEHNH BOTIPOCA O MIPUBIIEYe-
HHH K CyOCHIMAapHON OTBETCTBEHHOCTH,
MOCKOJIbKY TTOCJICJHUM YK€ YCTaHOBJIEHA
BUHA CyObEKTa B COBEPIICHUH IPOTHUBO-
MIPaBHBIX AESHUI.

3HPM nuddepeHuupyer Kpyr Juil,
B OTHOLIGHHH KOTOPBIX B IpOLEIypax
HECOCTOSITENIFHOCTH MOXKET ~CTaBHTBCA
BOIIPOC O IIPHUBJICUEHUH K cyOcuamap-
HOM OTBETCTBEHHOCTH, B 3aBHCHMOCTH
OT XapakTepa JIONYyIEHHOTO WMH TMpa-
BoHapymenus. Tak, commacHo ct. 10,
4. 4 ct. 14 3HPM Ha nomxHuKa Bo3Ina-
raercsi OOS3aHHOCTb OOpPATUTHCS B CYA
C HCKOBBIM 3asBIICHUEM 00 OTKPBHITHUH
IIPOLEYPbl HECOCTOSITEILHOCTH B CIIY-
qasgx: 1. HECOCTOATEIBHOCTH JIOJDKHH-
ka (oOiiee OCHOBaHHUE); 2. Ype3MEpHOIt
3aJI0JDKEHHOCTH JIOJDKHUKAa B CIydae,
€CJIM JIOJDKHUK SIBIISIETCS. FOPUIMYECKUM
JIMLIOM, OTBETCTBEHHOCTb KOTOPOTO IIO
TpeOOBaHUAM KPEIUTOPOB OrpaHHYCHA
€ro HUMYIECTBOM (0c000€ OCHOBAHWE);
3. ecny MOJHOE YNOBJIETBOpPEHHE Tpebo-
BaHHUil OTHOTO WIIK HECKOJBKUX KPEIUTO-
POB, CPOK WCIIOJHEHHS KOTOPBIX HAcTy-
ITHJI, MOXKET TPHUBECTH K HEBO3MOXKHOCTH
IIOJIHOTO  YJIOBJICTBOPEHHs TpeOOBaHUM
IPYTUX KPEAUTOPOB IpPHU HACTYIUICHUH
CpOKa MX UCHOJHEHUS; 4. B XO/€ JIHMKBU-
ALK FOPUIMYECKOTr0 JIMIA, OCYILECT-
BIIIEMOH B COOTBETCTBHM C JPYTHMH
3aKOHaMM, CTaHOBUTCS OYEBUJIHO, 4YTO
OHO HE UMEET BO3MO)KHOCTH IOJHOCTHIO
YAOBJIETBOPUTH TPEOOBAHHS KPEIUTOPOB.

B cmyuae HapymieHus OJDKHHKOM
BEINIIEyKa3aHHON 00S3aHHOCTH, K CyOCH-
JIHAPHON OTBETCTBEHHOCTH MOTYT OBITh

TMPUBJICYEHBI CJICAYIOLINE KATCTOPUH JIULL:
1. JIM1o, 06J1a/:{a}ou_[ee B COOTBETCTBUH

C JIEHCTBYIOIIMM 3aKOHOJATEIbCTBOM
MpaBOM  MPEACTABICHHUS  JOJDKHHKA,
2. MallIMKH C HEOTPAaHUYEHHOW OTBET-
CTBEHHOCTBIO; 3. JIMKBUAATOPHI TOJIKHU-
Ka (4. 4 ct. 14 3HPM).

Hapsimy ¢ aTuM, B ciydasx ycTaHOB-
neHnst (pakTta yMBIIUICHHOW HECOCTOSI-
TENBHOCTH JOJDKHUKA K CyOCHIMapHO
OTBETCTBEHHOCTH MOTYT OBITH IIpUBIIEYE-
HBL: 1. yupenuTenu (WICHBI) JOJDKHUKA;
2. YJIeHbl UCIIOJIHUTENBHOTO OpraHa JOJK-
HMKa; 3. IpyTUe JMLa, UMEIOIIUe NPaBo
[aBaTh yKa3aHus, O0Os3aTeNbHBIC ISt
HCIIOTHEHUS JIOJDKHUKOM, JINOO MOTYIIUE
HHBIM CIIOCOOOM OKa3bIBaTh BIHSHUE Ha
neictBust pommkHuka (4. 1 ct. 15 3HPM).
B mocnemnem cimywae k cyOcumuapHO
OTBETCTBEHHOCTH BHHOBHBIEC JIMIA THpH-

BICKAIOTCS B KaueCTBE COJNUAAPHBIX
TOJDKHHKOB.
[IpumeuarenbHO, 4YTO  OCHOBaHUS

NpPUBJICUYEHHUS K CyOCHAMApHOH OTBET-
CTBEHHOCTH  JIByX  BBIIIEYKa3aHHBIX
KaTeropuil JHIl B MpoLEgype HECOCTos-
TENBHOCTH MOTYT UMETh MECTO OJTHOBpE-
MeHHO. Hampumep, B ciydae IOBOJBHO
pacIpoCTpaHEHHON Ha MpPAKTHKE CUTya-
I[UH, KOTZIa HECOCTOSATEIbHOCTD JTOJIKHU-
Ka BO3HHKJIA BCJIEACTBHE YMBIIIJICHHBIX
JIEUCTBUM yupeauTene U IUpeKTopa,
a Ha3HAYCHHBIH MMU BIIOCIIEICTBHHU JIVK-
BUATOp HE MPEAIIPHUHSIT CBOEBPEMEHHBIX
NIEHCTBUHA 10 0OpaIeHnIo B CyJl C HCKO-
BbIM 3asBJIICHUEM 00 OTKPBITHH IIpOLle-
Iypbl HECOCTOATENBHOCTH, IpPECIemyst
LENb MCKIIOYUTh BO3MOXHOCTh OCIHapu-
BaHMS 3aKJIIOUCHHBIX JOJKHUKOM CIEIIOK
B TOJO3PHUTENBHBIN MEPHON 10 OCHOBA-
HUSIM HCTEUCHHUsSI CpPOKa Uil UX OCIHapu-
BaHUS.

B cBs3u ¢ 3TMM BO3HHMKaeT BOIIPOC
0 pachpeneleHuN MeXIy BHHOBHBIMH
TUnamMu OpeMeHHM W pa3Mepe HMyIIe-
CTBEHHOH OTBETCTBEHHOCTH II€pe] KpeIu-
TOpaMu, TIOCKOJIBKY, HeCsI CyOCHIHapHYyIO
OTBETCTBEHHOCTb, 4aCTh JTHX JIUI] SIBIIS-
€TCsI CONTUIaPHBIMU AOJDKHUKAMH, @ 4acThb
TaKOBbIMU He siBisieTca. [IpumeHnTensHO
K yKa3aHHOMY BBIIIE IIPUMEPY 3TO O3Ha-
YaeT, YTO €CIH B MpPOIENype HECOCTO-
SITEJIbHOCTH HAaHECEHHBII KpenuTopam
yuiep0 B3BICKMBACTCS 3a CYET JIMKBHA-
TOpa, NOCIEAHUI He mpHoOpeTaeT mpasa
perpeccHoro TpeOGOoBaHMs BO3MEIICHHBIX
YOBITKOB K YUYPEAUTEII0 M TUPEKTOpY,
MTOCKOJIBKY B COOTBETCTBHE C MOJOKEHHUS-
MH cT. 544 I'paskganckoro kozekca Pecry-



ok MonzoBa [5], TakuM npaBoM Hajie-

JS€TC  WCKIIOYUTENBHO — COJIMAAPHBII
JOJDKHUK I10 OTHOLIEHHIO K OCTaJbHBIM
COJIU/IAPHBIM JIOJDKHUKAM.

OTMeTHM, YTO yKa3aHHbIE B CT.CT. 14,
15 3HPM xkBanupuuupyromye npusHa-
KU JIML, OpPUBJICKAEMBIX K cyOcuauap-
HOH OTBETCTBEHHOCTH, HOCSAT IOBOJBHO
o0muit Xxapaxkrep, BBULY Y€TO JIOITyCKAIOT
cMmemenne obenx kareropuil. Hanpumep,
comtacHo cT. 61 I'paxaaHcKoro komekca
PecriyGnukun MonioBa 4ieHbl HCIIOJIHU-
TEJIHOTO OpraHa JIOJDKHUKA HaJelICHbI
NPaBOM IIPEACTABICHUS JIOJDKHHUKA, YTO
B PaBHOHl CTENEHM IO3BOJIET OTHECTH
UX KaK K Kareropuu JMI, yKa3aHHBIX
B 4. 4 ct. 14 3HPM, Tak u k Kareropuu
JIL, YKa3aHHBIX B 4. 1 cT. 15 3HPM.

VYKpanHCKOe 3aKOHOAATEIbCTBO MpPe-
yCMaTpHBaeT BO3MOXHOCTH IIPHBJIEYE-
HUSL K CyOCHIMapHOH OTBETCTBEHHOCTH
CIIEAYIOIUX KaTeropuil jui: 1. ydupenu-
Tenn (y4acTHWKH, aKIMOHEPHI) TOJDKHH-
Ka; 2. pyKOBOJUTEIb JAODKHUKA; 3. HHbIE
IMla, MMEIONIMEe IpaBo JaBaTh 00s3a-
TeJIbHBIE NI JOJDKHUKA YKa3aHUs, J1u0o
UMEIOT BO3MOXXHOCTh HHBIM 00pa3oM
onpenensate ero neiicteus (ct. 61 KIIB).
OnpenensomyMi  KPUTEPUSAMH, T103BO-
JISIOIUMH PACCMaTPUBATh BOIPOC O MPH-
BJIEYCHNH KOHKPETHBIX JIUI K CyOcuuau-
apHOW OTBETCTBEHHOCTH B MPOIEAYypax
6aHKpyTCTBa, OyJET: a. HAINYHE BO3MOXK-
HOCTH OIIpENeNsITh JCHCTBUS IOpHIUYe-
CKOTO JInIa; 0. JJOKa3aHHOCTh BUHEI JINIA
B JIOBEJICHUHU JOJDKHHKA 10 OaHKPOTCTBA.
B kadecTBe HCKIIOYEHHS MOXKHO HAa3BaTh
nucno3unuio 4. 4 ct. 31 3akona Ykpau-
Hbl «OO0 o00IIecTBax C OrpaHUYCHHOI
U JIOTIOJIHUTEIBHONW OTBETCTBEHHOCTBHIOM
[6], cormacHO KOTOpPOH BHHA YJICHOB
UCTIOHUTENBHOTO ~ OpraHa  oOrmiecTBa
B TPHYNHEHHH YOBITKOB KpeIuTOpam
HPE3IOMUPYETCS, KPOME CIIydaeB, €CIH
OHH JOKaXYT, YTO CBOEBPEMEHHO BEIIOJI-
HIWINM BO3JIOKCHHYI0O Ha HHUX 3aKOHOM
o0s3aHHOCTD IpouH(opMUpoBaTh 00IICE
coOpaHHe YYacCTHHKOB 00 YXYJUICHHH
(hMHAHCOBBIX MOKa3aTeneil oduecTsa.

B pszme ciayuaeB 3aKOHOAATENBCTBO
VYKpauHBl HE HaJemseT ydpeauTeneit
NpaBOM INPHHUMATh y4YacTHE B YIpPaB-
JICHUHM CO3/aHHBIM HMH IOPHIHYECKUM
qunoM (4. 1 ct. 101 I'paxkanckoro komek-
ca Ykpaunsl [7], 4. 7 cT. 7 3akoHa YKpa-
uHBl «O TpakXIaHCKUX OOBEIMHECHUSIX)»
[8]). Obmen3BecTHBI U pacIpOCTPaHEHBI
B TIPAKTHKE CIIydYaH, Korna (hakTHIecKoe
VIpaBlIeHHE NPEANpPUSTHEM OCYyIIEeCT-

BIIAICTCS JIMIAMH, HE COCTOSIIIMMH C HUM
B KaKMX-1M0O0 NPaBOOTHOIIEHUSX. B cBs-
3 C 3TUM IPEACTABIACTCS, YTO OCHOBO-
HOJIATalOLIUM KPUTEPHEM, B COOTBET-
CTBHE C KOTOPBIM JIOJDKHA OIPEIeIAThCS
BO3MOXKHOCTH NPHUBJIECUCHUS JIUIA K CyO-
CHIMApHOH OTBETCTBEHHOCTH, SIBIISCTCS
MMEHHO BO3MOYKHOCTH TAKOTO JIMIA BIIU-
ATh (OIpenensaTs) IeHCTBUS IOpUANYe-
CKOTO JIMIIa, HE3aBHCHMO OT €rO IIpaBo-
Boro craryca (OeHeduimap, ydJacTHUK,
aKIMOHEP, YIEH UCIIOIHUTEIBHOTO Opra-
Ha W T.I.). JlaHHas BO3MOXXHOCTH Tpa-
JULMOHHO ONpeessieTcs IOoCPeICTBOM
UCIIONB30BAHUS TIOHATHSA «KOHTPOJIbY,
IIMPOKO TPUMEHAEMOr0 KaK B HaIHO-
HaJlbHOM 3aKOHOJATENbCTBE YKPAHHBI
B obnmacTy KOHKypeHTHOro [9], GaHKoB-
ckoro [10], kopnioparuHoro [11] 3akoHO-
JIaTeNIbCTBA, TaK U B akTax EBponeickoro
coto3a [12] n ero maCTHTYIWMI [13].

B cBsi3u ¢ 3THM, € IeNBI0 COOMIONeHNS
NPUHININA TIPaBOBOH OINpPEIETICHHOCTH,
HpeCcTaBIsIeTCs 11e1eco00pa3HbIM BBeIe-
HHME B 3aKOHOJATEJIbCTBO O OAHKPOTCTBE
HOHSATHS «KOHTPOJIMPYIOIIHE JIOJDKHUKA
JML@», KOTOpPOe KOHCOMMIHUpYyeT B cebe
NPU3HAKK BCEX TPYMNI JHMI, B OTHOILE-
HHHU KOTOPBIX B ITpoLieypax OaHKPOTCTBA
MOKET CTAaBUTHCS BOIIPOC O MPHUBICYCHUH
K CyOcuanapHOi OTBETCTBEHHOCTH.

Commacho 3HPM mpaBom wHHIIU-
HpOBaTh TIPHUBJIECUCHNE BHHOBHBIX JIHII
K  cyOCHOMapHOW  OTBETCTBEHHOCTH
HaJleleH YTIPaBISIOIIUH/ TNKBUIATOP
(ct. 66 3HPM). Ha Hero e 3aKOH BO3-
JaraeT 00s3aHHOCTb M3y4YEHHs JAeSATellb-
HOCTH JIOJDKHHUKA, B OTHOLLIEHUH KOTOPOTO
BO30YXKIae€TCS TPOLECC HECOCTOSTEIb-
HOCTH, B COOTHOIICHHH C (DAKTHYECKOU
CUTyalliell U COCTaBJIEHHE IMOIPOOHOTO
oT4eTa O NPUYMHAX U OOCTOSITENbCTBAX,
OpUBEIIMINX K  HECOCTOSITENBHOCTH,
C yKa3aHWEM JIUI], KOTOPBIM 3TH IPUYIH-
HBl ¥ OOCTOSITEIECTBA MOTYT BMEHSTHCS
B BUHY, U TIPEIIOCBUIOK JUIS TpUBIIEUE-
HUSl JaHHBIX JII K OTBETCTBEHHOCTH
B IIPEAYyCMOTPEHHOM 3aKOHOM HOPSKE,
IpeJCTaBICHUE 3TOro OT4YeTa CyaeOHON
MHCTAHIIMU, PAacCMaTpUBAIOIIEH Neno o
HECOCTOSITEJIbHOCTH, B YCTAQHOBJICHHbIN
€10 CpoK. Pa3mep OTBETCTBEHHOCTH BUHO-
BHBIX JIMLI, IPUBJICKAEMBIX K cyOcuauap-
HOU OTBETCTBEHHOCTH, OIIPEAEISIETCS KaK
pa3HHIIA MEXIY CTOUMOCTBIO HMYIIIECTBa
U pa3MepoM TpeOOBaHMI KpEIUTOPOB
(ct. 15 3HPM).

Cxoxuif  TOpSJOK  yCTAHOBIEH
u KIIb, B cOOTBETCTBUU C KOTOPBIM IIpa-
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BOM IIPEANIPUHAMATD MEpPbI 110 IPHUBJIEYE-
HUIO JIMI[ K CyOCHIMapHOI OTBETCTBEH-
HOCTH HaJIeJIeH YIPAaBIAIOMIMNA caHauuei
(ct. 50 KI1B) u nukBuagarop (ct. 61 KIIB).
CremyeT OTMETHUTB, YTO 3aKOHOM JIOCTa-
TOYHO HE JABY3HAUHO OIPENENIEHO NPaBO
JIMKBHJIATOPA 3asBIIITh TPEOOBAHNUS K TPe-
TBUM JIMIAM, KOTOPHIE B COOTBETCTBUH
C 3aKOHOJATENECTBOM HECYT CyOCHIu-
apHYI0 OTBETCTBEHHOCTBH IO 00s3aTelb-
CTBaM JOJDKHUKA B CBSI3U C JIOBEICHUEM
ero o OankporcrBa. He Tak onHO3Ha4-
HO BBIIVIAAUT CUTYalUs C HOJHOMOYHMS-
MU yIpasisoniero canamued. M3 Oyk-
BaJibHOTO cozepkanus 4. 6 ct. 50 KIIb
ClIeyeT, 4TO YIpPAaBISIOUIMNA CcaHaluei
0053aH OCYILIECTBIISTH MEPbI 10 B3bICKa-
HUIO B MOJNB3y NOJDKHHUKA JI€OUTOPCKOIT
3aJOJDKCHHOCTH, a TAKXKe 3aJOJDKEHHOCTH
C JIUII, KOTOPbIE B COOTBETCTBHU C JIOTO-
BOPOM HJIM 3aKOHOM HECYT C JOJDKHHKOM
CONMIAPHYIO WM CyOCHANApHYIO OTBET-
CTBEHHOCTb.

Hcnonb3yemoe B JUCIO3ULUH JAHHOH
HOPMBI CIIOBOCOYETAHUE HECYT C JOJIK-
HHUKOM COJIMJApHYIO0 WIH CyOCHAMApHYIO
OTBETCTBEHHOCTH)»  OIIUCHIBACT CHTYya-
LU0, IPY KOTOPOW JIOJDKHUK U MHbIE JIMA
SIBIAIOTCS CONMIAPHBIMH WM CYOCHIH-
apHBIMH JOJDKHUKAMH TI0 OTHOIIEHHIO
K TpeTsbuM JunaM. OJHako Takas MHTEp-
nperanys abcypyiHa, TOCKOIBKY BO3Ma-
raeT Ha YIPaBIIOIIETO0 CaHaluend 00s-
3aHHOCTh B3BICKHBATh 3aJJ0JDKEHHOCTH
B TIOJI3Y JTOJDKHHKA C HEKHX JIMII, 00s13a-
TEIIbCTBA KOTOPBIX AEHCTBYIOT B OTHOIIIE-
HUM TPETHUX JIULI, @ HE JIOJDKHUKA.

Ilo Bcelt BUAMMOCTH, B TaHHOM CITy-
Yyae HMEeT MECTO HEJOCTAaTOK 3aKOHO-
JaTeJIbHOM TEXHUKH, M HA CaMOM Jielie
3aKOHOJATe b MpeJIoarajl HHOH CMbICT
JaHHOW TpaBOBO HOpMEL bomee Bepo-
ATHO, YTO JaHHBIE IIPaBOBBIC IIOJIOXKE-
HUS CJIEAyeT TOJIKOBAaTh TaKUM 00pasom,
YTO YHPABISIIOMNN CaHAIlWed JOIDKeH
B3BICKMBATh B TONB3y JOIDKHWKA J1eOh-
TOPCKYIO 33/I0JDKEHHOCTB C €ro KOHTp-
arcHTOB, a TAaK)KEe C MHBIX JIUL, KOTOpbIE
BMECTE C TAKHUMH KOHTPAareHTaMH HECYT
COJIMJIApHYIO WM CYOCHIMApHYIO OTBET-
CTBEHHOCTb NEPE JODKHUKOM.

OpgHako ¥ TpU  TaKkoOM
BaHUU OTIIHYHE UCIIONB3YEMbIX
B cT. 50 u ct. 61 KIIb dopmynupoBok He
MO3BOJISIET CAENaTh OAHO3HAYHBINA BBIBOJ
0 TOM, MO>KHO JIF OTHECTH JIUII, BHHOBHBIX
B JIOBEACHUH JIOJDKHHKA O OAaHKPOTCTBA,
K KaTeTOpWUH JHI, KOTOpBIE B COOTBET-
CTBHM C 3aKOHOM HECyT CyOCHAMapHYIO

TOJIKO-
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OTBETCTBEHHOCTb C JIOJUKHHUKOM, JIMOO
yKa3aHHBIE TPABOBbIE HOPMBI MPEAIOIa-
raloT Pa3IM4Hble KaTeropuu Jul. Takum
00pa3oM, BBLSICHHTB BOIIPOC O BOSMOXKHO-
CTH YNPaBIISIOLIETO CaHALeH HHULIUHPO-
BaTh BOIIPOC O NMPHBJIECYECHUH K CyOCcUau-
apHOH OTBETCTBEHHOCTH JIUI], BUHOBHBIX
B OaHKPOTCTBE JIOJDKHUKA, U3 OyKBAJIBEHO-
ro coxepxanus ct. 50 KIIb He npencras-
JISIeTCST BO3MOYKHBIM.

IIpn pemieHnM nmaHHOTO BOIpOCa
cllelyeT HMCXOIUTh W3 TOro, 4TO YycCTa-
HoBileHHBIH 4. 2 ct. 51 KIIb nmepeuenn
Croco00B BOCCTAHOBIJICHHUS IUIATEKECIIO-
COOHOCTH JJOJDKHHMKA, KOTOPBIE MOXET
IpelycMaTpuBaTh IUIaH CaHAlMU, He
SIBIACTCS MCUEPIBIBAIOIINM, HA YTO yKa-
3BIBA€T CIIOBOCOYETAHHUE «HMHBIE MEPHI IO
BOCCTaHOBJICHUIO IUIATEXKECIIOCOOHOCTH
JIOIDKHHKay. B cBsi3m ¢ 3TMM 000CHOBAH-
HO OyIeT MpexnoNOKUTh, YTO IIIAHOM
CaHAIlUd MOXET OBITh INPETYyCMOTPEHO
B KaueCTBE OHOI M3 Mep IO BOCCTaHOB-
JICHUIO IUIATeKECOCOOHOCTH JOJDKHHMKA
NIpUBJICYEHHE K CyOCHAMApHOW OTBET-
CTBEHHOCTH JINII, BAHOBHBIX B JIOBEJICHUH
JOJDKHMKa 10 OaHkporcTBa. [Ipu Takmx
00CTOSITENBCTBAX MPECTABISACTCS Lieie-
COOOpa3HbIM  ONPEACNIUTH  TOJTHOMOYHS
YIPaBISIOMIETO CAaHALMEH, yKa3aHHBIE
B 4. 5 ct. 50 KIIb B wactu mpuBnede-
HUSl K CyOCHANApHONH OTBETCTBEHHOCTH,
HACHTHYHO MOJHOMOYHSAM JIMKBHIATO-
pa, ykxazanueM B cT. 61 KIIb. A nmeHn-
HO, HEOOXOIMMO MPEIyCMOTDPETh IIPAaBO
YIPaBISIONIET0 CaHALUEH 3asBIATh Tpe-
0oBaHMA K TPETHUM JIMLAM, KOTOpbIC
B COOTBETCTBHM C 3aKOHOJATEILCTBOM
HEeCyT CyOCHJIHMapHYIO0 OTBETCTBEHHOCTb
o 00s3aTesIbCTBAM JOJDKHHKA B CBSI3H
C IOBEJICHUEM €ro 10 OaHKPOTCTBa.

HemanoBaxxHbiM (hakTopom ycmemn-
HOW pealu3aluy WHCTUTyTa cyOcuamap-
HOW OTBETCTBEHHOCTH SIBIISIETCS] HAJTMINE
MaTepHalbHON 3aUHTEPECOBAHHOCTHU
apOuTpaxxHoro ympasisomero. Heo0-
XOIMMBIM yCJIOBHEM 3TOTO MOXET OBITHh
YCTaHOBJICHHE B 3aKOHE TAKOTO MEXaHU3-
Ma pacnpeneneHus CpencTB, BbIPYYEH-
HBIX B pPe3yJbTaTe MPHUBJICUEHUs K cyOcu-
JIMApHOIl OTBETCTBEHHOCTH, IIPH KOTOPOM
apOUTPaXHBIA yNPABISIIOMMKA  TOTyYa
Obl ONpEIEICeHHBIH MNPOLEHT OT B3bI-
CKaHHBIX CpeACTB. B mpotmBHOM cityuae
paboTa 1o MPUBJICUCHUIO BUHOBHBIX JIUI]
K cyOCHIuapHO# OTBETCTBEHHOCTH OyneT
MPOCTO  WTHOPHPOBATHECS  apOUTpak-
HBIM ynpasisitomuM. Crienyer oOpaTuTh
BHUMAaHHUE TaKXe Ha BO3MOXKHBIE PUCKH

KOPPYNIHOHHOIO XapakTepa, CBS3aHHbIC
C HeJIeraJbHbIM MaTepUaIbHBIM CTUMYJIH-
POBaHHEM 3aHHTEPECOBAHHBIMM JIHIIAMHU
3a Hemojadyy apOUTPa)KHBIM YIIPABISIO-
IIAM B CyJ 3asBICHUIl O NPHBICYCHUH
K CyOCHUIMapHON OTBETCTBEHHOCTH, JINOO
ofia4y 3aBeJOMO HEOOOCHOBAHHBIX 3asIB-
JICHUH, HE TOJKPEIUICHHBIX Ha JIe)Kallt-
MH CpEJICTBAMH JIOKa3bIBaHHUSI.

B 3TOM KOHTEKCTE ClIELyeT OTMETUTh
HECOBEPIICHCTBO KaK YKPAWHCKOTO, TaK
U MOJIIAaBCKOTO 3aKOHO/ATEeJILCTBA O OaH-
KPOTCTBE, KOTOPBIMH HE IPENLyCMOTPEHO
KaKHX-TH00 MaTepUalibHbIX CTHUMYJIOB,
MO3BOJISIIOIIMX ~ cleNiaTh  A(PPEKTUBHBIM
IpoLecc IMPUBICYEHHS BHUHOBHBIX JIUIL
K cyOcHAMapHOH  OTBETCTBEHHOCTH.
Bonee toro, B 4. 2 ct. 61 KIIb mpenyc-
MOTPEHO OIPaHUYHUTEIILHOE YCIIOBHE,
B COOTBETCTBHE C KOTOPHIM B3bICKAHHBIC
B MOps/IKe MpUBICYCHHS K cyOcuanap-
HOM OTBETCTBCHHOCTH CYMMBI BKJIIOYa-
I0TCS B COCTaB JIMKBHIAIIMOHHON MacChI
U MOTyT OBITH HCIIOIb30BAaHbI HCKIIOUH-
TEJILHO ISl yIOBJIETBOPEHUS TpeOOBaHMI
KpeanTopoB. O4eBUIIHO, YTO TaKoW MOJ-
X071 HE 00eCIeunBaeT Ha/UIKAILErO CTH-
MYJIMPOBaHUs apOUTPaXKHOTO YIIPABIISIO-
ero K mnpoBeneHuto 3QGEKTUBHBIX Mep
[0 NPUBJICYCHUIO BHHOBHBIX JIUI[ K CyO-
CHIIMapHON OTBETCTBEHHOCTH.

BoiBonbl. Mcxonst U3 npoBeIeHHOTO
HCCIIC/IOBAHUS, MPEICTABISIOTCS — Mep-
CIEKTHBHBIMHU CIICIYIOIIHE HANPaBICHHS
YCOBEPILICHCTBOBAHUS 3aKOHOAATEILCTBA
B YaCTH PEryJIMPOBaHMs IIPOLELYPbI IIPU-
BJICUCHUSI K CyOCHIMapHOH OTBETCTBEH-
HOCTH B JIe1aX 0 OaHKPOTCTBE:

1. BBeneHue B 3aKOH ONpeACTCHUS
MOHSATHUS KOHTPOJIMPYIOMINX JIHL], KOTOPOe
OBl colepiKajlo MPH3HAKH M XapaKTepu-
CTHKH, OOBEAMHSIOIINE B OJHY Karero-
PHIO JIULI, B OTHOLICHUH KOTOPBIX B IPO-
neaypax 0aHKPOTCTBAa MOXKET CTaBHTBCS
BOIIPOC O MPHUBICYCHHU K CyOCHANAPHOM
OTBETCTBEHHOCTH;

2. TlepeHoc OpemeHH JOKa3bIBAHUS
BUHBl B JOBEACHUU IOJDKHHMKA 10 OaH-
KpPOTCTBa € apOMTPa)KHOTO YIPABIIAIO-
IIEr0 Ha KOHTPOJIMPYIOIMX JHIl (Ipe-
JKJie BCero cOOCTBEHHUKA, OeHeduuuapa,
YJICHOB UCIIOJHUTEIIFHOTO OPraHa U MHBIX
JIML, KOTOPBIE B CHJIy NPAaBOOTHOLICHHH,
OCHOBaHHBIX Ha IPEACTABUTEIILCTBE,
HUMEIOT BO3MOXHOCTb JICHCTBOBAaTH OT
HUMEHH JOJDKHUKA W/WIM ONPEIeyIiTh ero
MTOBEJICHUE);

3. YcraHoBneHue MIPe3yMIIHUN
BUHBI KOHTPOJMPYIOLINX JO/DKHUKA JIUIL

B 3aKJIIOYSHHU C/ICJIOK B ITOAO3PUTEIBHBIH
MePUOJ, KOTOPBIE OBUTH B TOCIIEAYIOIEM
MpU3HAHBl HEACHCTBUTENBHBIMH B IIPO-
uenype OaHKpPOTCTBA MO CIHELUAIBHBIM,
100 00IIerpaXKTaHCKMM OCHOBaHHSM;

4. Pa3paboTka U BKJIIOYEHHE B 3aKOH
NEHCTBEHHBIX IMPABOBBIX MEXaHH3MOB
BBISIBJICHUSI W TPUBIICYEHHUS K CyOCHIu-
apHOil  OTBETCTBEHHOCTH OeHeduima-
POB IOPUIMYECCKOrO JIHIA, YIPaBICHUE
KOTOPBIM OCYUIECTBIISETCS ITOCPEIACTBOM
HOMHHAJBHBIX aKIHOHEpOB (0duIopos,
TpacToB);

5. YcraHOBIIGHHE B 3aKOHE MaTe-
pHANbHBIX CTUMYJIOB IJisi apOUTpax-
HOTO YIPABISIOUIEr0, TaPaHTHUPYIOMINX
YaCTHYHOE  paclpenelieHue  CpPEe/CTB,
BBIPYYCHHBIX OT IPUBJICUCHHS K CYyOCHIU-
apHOW OTBETCTBEHHOCTH B MOJIB3y apOu-
TPaXKXHOTO YIPABJISIOIIETO.
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MEXIULHUIIJINHAPHBIE

N KPUMHUHAINCTUHYECKHUE
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AHHOTAIUSA
B crarbe paccmarpuBaeTcs OHATHE W NPU3HAKU AeTepmuHu3Ma. Chopmynupona-

HO ero aBropckoe ompezeneHue. OG0CHOBaHO, YTO 3aBUCUMOCTD CJIEAYET IPH3HABATDH
00001IaroIM TPH3HAKOM JETEPMHHAIMN HCKITIOYATENFHO B TPUIMHHO-CIIEICTBEHHBIX
OTHOMIEHUSIX. YCTAHOBJIEHO, YTO HAJTMYIHE 3aBUCHMOCTH MEXTY SBICHHSIMU HE SIBISETCS
rapaHTOM HaJM4Ms AeTepMUHanuy. B paboTe yTBepikaaeTcs, 4To IeTepMHUHALIIS XapaK-
TepU3yeTCs TAKNM 0000IIAFONIIM ITPU3HAKOM, KaK «CBSI3b» MEXIY SBICHUSIMH HIIH TIPO-
[[eCCaMu, KOTOPasi MOXKET OBITh OMHOCTOPOHHEH, ABYCTOPOHHEH M MHOTOCTOPOHHEH.
IIpu 5TOM NPUYMHHO-CIIEICTBEHHBIM OTHOLIEHHSAM IIPUCYIIA, KaK MPaBHIIO, JIBYCTOPOH-
HSIS CBAI3B (3aBHCHIMOCTD) M@Ky IPHUUHOM U CIIECTBUEM.

KuroueBble ci10Ba: 1eTepPMUHU3M, AETEPMUHAIIMOHHOE OTHOILCHUE, 3aBUCUMOCTb,
CIIy4aifHOCTh, BOBMOJKHAs! 3aBUCHMOCTb.

THE CONCEPT OF “DETERMINISM”: INTERDISCIPLINARY
AND CRIMINALISTIC PROBLEMS OF DEFINITION

Evgeniya DEMIDOVA,
Candidate of Law Sciences,
Associate Professor of the Department of Criminalistics
of Yaroslav Mudryi National Law University

SUMMARY

The concept and features of determinism are considered in the article. The author’s
definition is formulated. It is substantiated that dependence should be recognized as a
generalizing feature of determination exclusively in causal relationship. It is established
that the existence of a dependence between phenomena is not a guarantee of the presence
of determination. Determination is characterized by such a generalizing attribute as a
“connection” between phenomena or processes, which can be one-sided, two-sided, or
other multilateral. Moreover, no less than a two-way relationship (dependence) between

cause and effect are inherent, as a rule, to causal relationships.
Key words: determinism, determination relation, dependence, accident, possible

dependence.

IHocranoBka npobiembl. Ha mpors-
JKEHUH HECKOJBKUX BEKOB cpenu (uiio-
cooB, (U3UKOB, MaTEMaTHKOB, KPHMH-
HAJIMCTOB W NpPEICTaBUTENICH MHBIX HayK
U JUCLMIUIMH TPOJOIDKASTCS AUCKYCCHUSI
OTHOCHUTEIBHO MOHATHS «ICTEPMUHU3M)
U TOHHUMaHus ero coxpepxkanus. Oco-
OylI0 aKTyaJbHOCTh TNPHOOPETaeT 3TOT
BOIPOC B YCIOBHSX HAYYHO-TEXHUIECKO-
IO MPOTpecca W TOSBICHHUS HOBBIX HWIH
MOJICPHU3UPOBAHHBIX  IIPECTYIUICHHUHA,
HEOOXOIMMOCTH  YCOBEPIICHCTBOBAHUS
KPUMHUHAIIICTUYCCKUX 3HAHUH IpH pac-
CIIEIOBAaHUM TNPECTYIUICHMH M YCTaHOB-
JICHUH CBSI3U IPOUCIIENIINX, TPOUCXOMS-

VX, a TAK)KE MPOTHO3UPYEMBIX SIBICHUI
W TIPOLIECCOB (COOBITHIA).

AKTYyaJIbHOCTh TeMBbI HCCJIEI0Ba-
HUs. JleTepMUHU3M, IPU3HABAEMbIH Bax-
HEWIIUM MHPOBO33PEHYECKHM Yy4YEHHEM,
B YCIOBHMAX HayYHO-TEXHHYECKOTO IIpO-
rpecca 0cTaeTcsi akTyallbHON mpoOiemMoit
MHOTHX HayK U AUCLUIUIMH, B TOM YHCIIE
mpeaMeToM (COCTaBHOM 4YacThiO Mpe.-
MeTa) KOTOPBIX SBISETCS PacClIeIOBaHUE
MPEeCTYIUIEHNH ¥ YCTAHOBJIEHHE CBSf-
3W TIPOUCHIEIINX, MPOUCXOAAIINX TN
TIPOTHO3UPYEMBIX SIBIICHHH M IIPOIECCOB
(cobprTHiT). BmecTe ¢ TeM, 1o cux mop
OTCYTCTBYET OOIIENIPUHITOE BOCIIPHUSTHE
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MOHATUH  «JETEPMUHU3M», «IETepMH-
Halus» C NPHCYIIEH MM TepMUHOJIOTH-
YeCKOH HEOJHO3HAYHOCTHIO M MHOI'OBa-
PHAHTHOCTBIO IIOHUMAHHUS, B TOM YHCIIC
JETEpPMUHAIIMOHHOTO OTHOLICHHMSI.

CocTosinue ucciaenopanus. [lonstue
JICTepPMUHALIMN CYUTAIOT OTHUM C Haubo-
Jiee CIIOPHBIX B HEKJIACCHYECKOH M 1MOCT-
Kkimaccuueckoit ¢unocodpum [1, c. 189;
190]. HUccaenoBarensmu B cdepe ApyTux
HayK W JUCIHIUIMH TPEAJIararoTcsi pas-
JIMYHBIE TPAKTOBKH JETEPMUHU3MA U €T0
IIPU3HAKOB, YTO TPEOYET UX PACCMOTPEHUS
U aHaJIu3a C LEeJIbI0 HapalluBaHUs, a Tak-
e ynIyOJIeHuUs Hay4HbIX 3HAaHUH OTHOCH-
TEJIBHO MapajnurMbl ICTCPMUHU3MA.

Leap m 3axaya CcTATbH COCTOUT
B PAacCMOTPEHUH DPA3IHYHBIX HAYYHBIX
MO3HULUI OTHOCUTEIBHO MOHATHS «AETep-
MUHH3M» U (OPMYJIHPOBAHHE €ro Ompe-
JIETICHNS] B aBTOPCKOM MTOHUMAaHHH.

H3n0:xeHne 0CHOBHOTO MaTepHaa.
[IpecryruieHne Kak TakoBOE€ HEBO3MOXK-
HO HCclenoBarh 0e3 ydera Takux (uio-
cO()CKUX KaTEeropui, Kak AETCPMHHU3M
U OpUYMHHOCTH [2, c. 165]. Ilpu stom
IIOMHUM, 4YTO II€PBbIC NPEACTABICHUS O
CBSI3M MEXIy SIBICHUSMH U COOBITHAMH
0a3upyloTCs Ha IOBCEJHEBHOM JKU3HU
nofiel, OTpaKeHHON B JIPEBHEM H3pede-
HUH: HUYTO HE BO3HUKACT U3 HUYETO U HE
MPEBPAIIAETCS] B HAYTO, TO €CTh BCE MPO-
HCXOJAIIee MPEeICTaBIAEeTCS JeTePMUHN-
POBaHHBIM, 00YCIIOBIEHHBIM.

OmHako, TOMYEpKUBAas  BaXKHOCTH
JeTepMHUHM3Ma [UIsL pacciefoBaHus Ipe-
CTYIUICHUS, HEKOTOpble KPUMHHAIIMCTHI
TIOIMEHSIOT JIETEPMHHH3M MOHATHEM TIpHU-
ypHHOCTH. Tak, O.I1. [pndyHOB HamoMuHa-
€T, YTO JeTePMHHM3M O3HaYaeT BCEOOIIyI0
00yCIIOBIICHHOCTb SIBICHHH U IIPOLIECCOB,
B OCHOBE KOTOPOH JICKMT IPUYMHHAS
MIPOU3BOAUTEIBHOCTD, TJ€ OIHO COOBITHE
mopoxaaet apyroe [3, c. 53]. Spnsercs mu
00OCHOBaHHBIM TaKo€ TOHMMAaHWE B3aH-
MOCBSI3U AETEPMUHN3MA M TIPHYHHHOCTHU?
OTBeT Ha ATOT BOIPOC MOMBITaeMcs cop-
MYJIMpOBaTh B IIPOLIECCE IPOBEIECHHOTO
HCCIIeJOBAHMS.

B nyOmukanusx ¢uinocodoB mpen-
CTaBIAIOTCS TaKue ONpeneleHHs Jerep-
MHHHU3Ma: «CYILIECTBOBAaHHUE YHHUBEp-
CaJIbHOM B3aMMOCBSI3M M  OTPHLAHUE
CYIIECTBOBAHUS KaKHX-THOO SIBICHUI
U BElIeH BHE JTOW YHUBEPCAIBHOW B3a-
nMocBs3m» [4, c. 8]; «oTHOWIEHNE, BBIpa-
JKaroIee 3aBUCHMOCTH Bellel (CBOWCTB
BeIleH, OTHOIICHUH MEXIy HHUMH, COOBI-
THH, TIPOIECCOB, COCTOSIHAN) B UX CyIIle-

CTBOBaHMHU M U3MEHEHUH OT JIOOBIX (hak-
TOpOBY» [5, c. 44, 45].

Vcxons u3 Toro, 4To Ui aCTPaKTHBIX
00BEKTOB BMECTO CYIHOCTH €CTECTBEH-
Hee TOBOPHUTH O HEKOTOPOW COBOKYITHO-
CTU OCHOBHBIX npusHakos, M.B. Illara-
JIOBUY BHAWT TIOJ COJCpPKAaHHEM HIEH
JIETEPMUHU3MA COBOKYITHOCTH (CHCTEMY)
MIPU3HAKOB, BOCXOASAIINX K KaTETOPHSIM:
HEOOXOIMMOCTH, IPHYUHHOCTH, 00y CIIOB-
JICHHOCTH, OTIPEJIENICHHOCTH, 3aKOHOMEP-
HOCTH, CBSI3aHHOCTH. A I OIEpHpOBa-
HUS yKa3aHHBIM MHO)KECTBOM IPU3HAKOB
OH BBIAEJsICT 00OOIIAIOIINI MPU3HAK —
«3aBucuMocthby [1, c. 191, 192]. B kaue-
CTBE JOIOJHUTENbHOW apryMeHTalul
NPU3HAHKS 3aBUCUMOCTH 00O0OLIAIOIIUM
mnpusHakoMm aerepmunusma B.M. Illara-
JIOBUY TIPHUBOZUT OIPEAETICHHE 3TOTO
MOHATHA JAPYTUMH  HCCIEIOBATEIISIMH:
ETePMUHM3M SIBISIeTCS  (PHII0cO(CKIM
Y4EeHHEM O 3aBHCHUMOCTH BeIIeH, cOOBI-
THH, IPOIIECCOB, COCTOSIHUH OT TeX PaKTo-
POB, KOTOPBIMH OHH ONPEJEICHBI B CBOEM
CYIIECTBOBAaHHM U H3MEHEHHH, KOTOPBIE
OTBETCTBEHHBI 3a XapaKTEepPHU3YIOIIUE HX
npu3Haky (51.D. ACKkuH ¢ yTOUHEHHOU ero
MO3UIIMCH, TPUBEICHHOMN BBIIIE); ACTep-
MHHAIUSI — 3TO peaJbHO CYIIECTBYIO-
masi CUCTeMa 3aBHCUMOCTEH SIBIECHUS OT
KaKHX-T100 (aKkTOpOB 0OBEKTUBHOTO HIIH
CyOBEKTHBHOTO TMOpsiaKa. JTH (HaKTopsI
00yCIIOBIIMBAIOT, OTPAHUYMBAIOT, CIIYKaT
OCHOBAaHMEM JAHHOTO SIBJICHUS I IIPO-
m3BomiT ero (JILA. Mukemmna). OnHako
MIPUBEICHHOE TIOHMMaHNE AETEPMUHU3MA
¢ TakuMH OOOOLIAIOIIUMHU IPH3HAKAMH,
KaK «3aBUCHMOCTBY» WU «B3aHMOCBS3bY,
HE NPECTaBISIOTCS OECCIIOPHBIMH.

Tlpuznax  «3asucumocmuo.
NpU3HAK, Ha Halml B3N,
0000IIAIOIMM UMEHHO JUISi PUYMHHOM
JeTepPMUHALUN BO BCEX €€ IPOSIBICHH-
sSX. 1 UMEHHO O TNPUYMHHOW AETEPMHU-
HallU{ HIET pedb B NMPUBEIEHHBIX CYyXK-
nennsx B.M. IllaramoBud, S.d. AcknHa
n JILA. Mukemmna. Takoii BBIBOJ ITOM-
TBEPXKAAETCA W TOJIOKEHHEM H3 JIPyro-
ro ucrouHuka. Tak, B kHure «Teopus
OpraHU3aluu» aBTOPBI PA3BICHSIOT, YTO
«3aBUCHUMOCTb — OTHOILEHHE OIHOTO
SIBIICHUS K APYTOMY KaK CJIEACTBUS K IIPpH-
ynHe» [6]. XoTa manee, MPUMEHHUTEIHHO
K LEIsIM CBOCH HaydyHOH paboThl, UMH
MIPEAJIararoTcs TaKUe BHUIBI 3aBHCHMO-
CTel, KOTOpBIE TPeOyIOT KPHUTHYECKOTO
OCMBICTICHUSL.

PasnoBuaHOCTAMEI 3aBUCUMOCTEH
B TPUBEICHHOW BHINIE TEOPUU OpPTraHU-

Takoii
SIBIISIETCS

1) O0OBEKTHUBHBIC
(popmupyroTcss HE3aBHCHMO OT BOJH
U OKeTaHusl Jrofed) M CyObEeKTUBHBIC
(BBIPa0ATHIBAIOTCSI PYKOBOAUTENEM HITH
CIELMAIUCTOM Ha OTPAaHWYEHHOE BpeMs
JUId pealu3aluy Lelell OopraHu3alin);

3allUM TIPU3HAIOTCA:

2)  KpaTKOBpPEMEHHBIE  (3aBHCHMOCTD
CBEPXYypOUHOI [POU3BOAUTEILHOCTH
TpyZaa) ¥ TOITOBPEMEHHEIE (3aBICHMOCTh
3apabOoTHOM MJIaTEl paOOTHHKA OT €T JINI-
HOI MNpPOU3BOIUTENBHOCTH); 3) MOpallb-
Hble (CBf3aHBI ¢ coOmoneHHeM B oOle-
CTBE HOPM IIOBEACHMS) M aMOpaJIbHbIE
(cBs3aHBl ¢ OOBIYasMH, KOTOpbIE Hapy-
MIAI0T MEXIyHapOIHbIE IpaBa YesIOBe-
ka); 4) obiiue U YacTHbIC; S5) IETepPMU-
HUpPOBaHHBIE U BepoATHOCTHBIE [6]. Kak
BUJIHO, IIPU TaKOM HOHMMaHUHM BHUJIOB
3aBUCUMOCTH JIETEPMUHUPOBAHHBIC 3aBHU-
CHUMOCTH OT/IEJIEHBI OT BEPOSTHOCTHBIX.

Anamm3 0003HAUYEHHBIX MOAXOIOB
TOJIKOBAHUSI 3aBUCHMOCTEH CBHIETENb-
CTBYET O INpE3eHTAllMH aBTOpaMH HallU-
YUS HE TOJIBKO MPUYMHHO-CIIEICTBEHHBIX
OTHOIIECHUH, a U UX JeJIeHHE Ha JIeTePMHU-
HHPOBAHHbIE U BEPOSITHOCTHBIE 3aBHCH-
MocTu. Takoe pa3zneneHue 3aBUCUMOCTEHR
TpeOyeT TEOPETUYECKOTO U MPAKTHYECKO-
rO OCMBICIICHUS NPHUMEHUTENFHO K KOH-
KPETHBIM CUTyalusM. Tak, MOXKET UMETb
MECTO KOPPEJALHOHHAS 3aBUCUMOCTh —
9TO BEpPOSITHOCTHAS 3aBHCHMOCTH MEXITy
BEJIMYMHAMH, KOTOpas BO3HHMKACT TOT-
Ila, KOTAa OfHA W3 BEIWYHMH 3aBHCUT HE
TOJIBKO OT JTAHHOW BTOpPOH, HO W OT psna
Cily4aiiHbIX ()aKTOPOB, WIIM KOTZa Cpelu
YCIIOBHH, OT KOTOPBIX 3aBHUCAT Ta U JpYy-
rasi BeIMYMHBI, UIMEIOTCS 00IIHe IS HUX
oboux ycnoBus. Takas BeposTHOCTHas
3aBHCUMOCTh MOXKET OBITh JETEPMHHU-
POBaHHOI, HO BONPOC B TOM, MOXKHO JIH
COOTBETCTBYIOIIEE OTHOIICHHE HAa3BaTh
MNPUYHHHO-CIIEICTBEHHBIM?

PaccmorpuM  chopmynupoBaHHYIO
THIOTE3y MPUMEHHUTEIBHO K CHTYalHUsIM
COBEpILICHHUsI TpecTymieHus. Hampumep,
C. coBepmmi BBICTpENl M3 NHCTOJIETA
B obnacth cepaua II., mocie yero HacTy-
[MJa CMEpTh IIOTEPIIEBIIErO, BbI3BaH-
Has Pa3pblBOM a0OPThl M OKOHYATEJILHOM
ocTaHoBKoW cepaua. Ilpu koHcraramuun
TakuX ()aKTOB B 3aKJIIOYCHUH CYIeOHO-
MEJHULHCKOW SKCHEPTU3bI €CTh OCHOBA-
HHS YTBEPXKAATh O HAJIMYMU OTHOLICHHS
[IPUYUHHO-CIICACTBEHHON CBS3U C JIETEp-
MUHHUPOBAHHOH 3aBUCUMOCTBIO.

BwmecTe ¢ Tem, KOppensIoHHas Bepo-
SATHOCTHAsl 3aBHCHMOCTh MOXXET HMETh
MECTO B CIllydae HACTYIUIEHHUS CMEpTH



II. or cTpeccoBoil cutyanuu, cO3qaHHON
C., IPUMEHUBIIETO OIHECTPEIBHOE OpY-
KM€ M CO3/IaBILIETO Yrpo3y Uil XKH3HU
I1. B TakoM cityyae mopoXxaaromumM ¢ax-
TOPOM, BBI3BaBILMM CMEPTh MOTEpPIEBLIE-
ro, OyJeT He momagaHue Mmyau B 001acTh

cepama, a, K IpuUMepy, OOUIMPHBII
nH(APKT MUOKap/a, TOPOXKAECHHBII IMEB-
MM MECTO JI0 COBEpIIEHHS IMPecTyILIe-
Hus 3aboneBanueM cepana y I1., a Takxke
MIepeHEeCEHHBIM TOTEPIIEBIINM CTPECCOM.
B Ttakom ciywae cmepre II. Hactynu-
Jla UMEHHO OT MH(apKTa, a CTpeccoBas
CUTyallUsl «BBICTYIMJIA» CBOEOOPA3HBIM
«KaTaJIM3aToOpOM» JUId €€ HACTYIUICHHUS.
3aBucUMOCTh Mexnay naeiictBusamu C.
u cMepThio I1. MeeT MecTo, OfIHAKO OHa
KOPPEISIIMOHHAS, BEPOSITHOCTHAS (HaJIU-
ge 00CTOSATENbCTBA B BHJIE 3a00JIeBaHIS
cepana y MOTEepIEBIIETO IMPEACTaBISET
co00ii HEOOXOIMUMOE,
HOE, YCJIOBHE JJIsI HACTYIICHUS CMEpPTH
Takoro Juma). MoXKHO CKa3arh, 4YTO UMe-
€T MECTO «HemoJyHas» (HeoOxoaumasi, HO
HEJOCTAaTO4YHast) JeTepMUHAIMA, OXBa-
ThIBaeMasi IOHATHEM «BEPOSTHOCTHAs
3aBHCHUMOCTBY, BBIXOIAIAsS 3a IPEAEIbI
JIeTepMUHALHH.

[lonBonss Hekuid TPOMEKYTOUHBIN
UTOT HAIIUX PACCYKACHUH, MOXXEM Ipe.-
MOJIOKUTh, YTO 3aBUCHMOCTB SIBISETCS
0000ImaromuM TPU3HAKOM JEeTepPMHHA-
IIUH, paCCMaTPHBAEMBIM B Ipe/ieNax npu-
YUHHO-CJIE/ICTBEHHBIX OTHOHIeHWH. [Ipm
3ToM (@) BEpOSTHOCTHAs 3aBHCHMOCTD,
B TOM YHCIIC KOPPEIALMOHHAS, MOXET
ObITh U HE JeTepMUHHpOBaHHOH. Kpome
Toro, (0) HamM4YHe 3aBUCHMOCTH MEXITy
SBJICHUAMU HE IpeonpeeseT Haluuue
JIeTepMUHALIH.

Ipusnax  «83aumMocesasu», TpUMe-
HSEMBIH B HEKOTOPBIX ONPEICICHUIX
JETePMUHHU3MA, TAaKXKe 03HAYaeT HAINIHe
B3aMMHOM 3aBUCUMOCTHU SBJIEHUN U TPO-
[IECCOB B OTHOIIEHUIX. OHAKO IPH TAKOM
rmoaxofe K IIOHWMAHHIO J€TePMUHALIUHI
ciryqaiiHple (akTopbl (00CTOATENBCTBA),
MOPOX/JAIOIINE TOCIEACTBUA M I03TO-
My OOYCIJIOBJICHHBIC UMM, HAXOAATCS BHE
NpesesioB  JeTePMUHUPOBAHHOTO OTHO-
IeHNs. DTO 3HAYUTEIbHO OIPaHUYMBACT
COZlep)KAaHUE TIOHATUS  «JIETEPMHUHH3M»
U B KPUMHHAJIMCTHYECKOH IUIOCKOCTH
MOXET NIPUBECTH K OMIMOOYHBIM THIIOTE-
3aM, HETIOJIHOMY pacciIeOBaHUIO IPECTy-
TUIEHUSI ¥ TAKOMY TIPOYEMY.

CIoBO «IETEPMUHHU3M)» IPOHCXOIUT
OT JaTHHCKOro determinare — «ompe-
NeNATh», «BBIAETATE». Ha 3TOoM aTame

HO HEAO0CTaTro4-

HCCIIEIOBAHUS TPEACTABIACTCS BEPHBIM
NOHMMaHHE TOTro, 4YTO JIETEPMHHH3M
MpecTaBisieT coboil yueHue 00 oOreit
0OyCIIOBJICHHOCTH SIBIICHMUA W COOBITHIA
[7].

B HayuHOW nuTEparype yKa3blBacT-
Csl, 9TO COBPEMEHHOE MPEACTaBICHUE O
JETePMUHHU3ME BBIPAXKAETCS B: MIPUHITHIIE
0011eli B3aUMOCBSI3H SIBJICHUI U COOBITHI;
NPUHIHIIE TPUYHHHOCTH; MPUHIIHIIE pa3-
HOOOpa3ust GopM JIeTepMUHALINH; TPUH-
mure 3akoHomepHoctu [7]. Kak nanee
akuentupyer O.H. CtpenbioB, npuHIUI
B3aMMOCBSI3M SIBIEHMH HOCHT OO
XapakTep M BBIPAXKACT HEH30JHPOBAH-
HOCTb SIBJICHHI 1 COOBITHIA IPYT OT Ipyra.
VYTounsieM, Gonee apryMeHTUPOBaHHBIM
NpPEJCTaBIsICTCS MOHUMAaHUE IETePMHU-
HU3Ma C IOMOIIBIO npuHyuna oowetl cés-
3u, a He MPUHINIA 00MIel B3aMMOCBS3H.
160 npuHIMI o61mmeil B3anMoCBsA3H TIPO-
SIBJISICTCS. TPH HAJIMYUH JByXCTOPOHHHX
nim 6ojiee MHOTOCTOPOHHUX OTHOIIICHUH.

B cBoroo ouepenp, NpUHLMUI IpU-
YMHHOCTH, N0 MHEHHUIO HCCIIEN0BaTels,
YCTaHABIIMBAET, YTO MEX/Y BCEMH sBIIe-
HHUSAMH ¥ COOBITHSMH CyLIECTBYIOT OTHO-
LmIeHdus Npu4uH U cuencteuid. [Ipu stom
B COBPEMEHHOCTH JIETEPMUHHM3M-IIPH-
YUHHOCTB — JIMIIb OJIMH U3 MHOTUX THIIOB
CBSI3U MEXIy sBiIeHusME [7]. U Ha aTOM
JTare WCCIIEAOBAHUS C TaKOW Ipe3eHTa-
[Uel TeTepMUHI3Ma COTIamaeMcsi, HoTo-
My 4YTO HJIET pe4b UMEHHO O CBS3H, a HE
0 B3aMMOCBS3H, YTO OBUIO ObI HEKOPPEKT-
HBIM B KOHTEKCTE OINpEeAeNeHHs 0OIIero
HOHSTHS AETEPMUHU3MA.

Kak momuepkuBaeT ¢unocod-uccie-
nosarenb  O.H. CrpenbuoB, MexaHu-
CTUYECKMH JICTEPMHUHHM3M HEBEPHO OTO-
JKIIECTBIISUT JIBA TOHATUS — MPUYUHHOCTD
U HEoOXOIMMOCTb, HECMOTpSl Ha CIy-
qgaifHoCcTh. COBpPEMEHHBIH AETCPMHHU3M
Npu3HaeT OOBEKTUBHBIN XapakTep CiIy-
qaifHoctn.  IIpuamHHO-00YCIIOBICHHBI-
MH SBISIIOTCS HE TOJBKO HEOOXOAMMEIE,
HO W ciydJaiHble siBieHus. CiydaiiHble
COOBITHS MOTYT IPOM30MTH WM HE IPO-
W30MTH, 3TO 3aBUCHUT OT LIEJIOH COBOKYII-
HOCTH yCJIOBUH [7]. YTOUHUM, UTO TaKue
YCIIOBHSI HaXOATCS, Ha HAIll B3LJIAN, BHE
NPUYMHHO-CIIEICTBEHHOTO  OTHOLICHHS
Y TIPE/ICTABISIOT cO00 000CO0IEHHBIE OT
NPUYMHBL YCIOBHS, XOTS TaKHE YCIOBHS
MOT'YT MPEACTABIATh COOOH MPUYKMHY, HO
B MHOM TIPHYUHHO-CIICICTBEHHOM OTHO-
mieHnd. bosee peranpHOE paccMOTpeHHe
BOIIPOCA O CITYYAaHHOCTH BBIXOAWT 3a Ipe-
JIeITBI TIPEIMETa 3TOTO UCCIIEIOBAHMS.
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OIHHUM U3 KPUTEPHEB, OTIMYAIOMINX
JNETePMUHNA3M M HPUYMHHOCTB, MOXHO
paccMmarpuBaTh HPHHIMI MHOr000pasus
¢dopm nmerepMuHALUK (MCXOAS U3 Tpel-
ctaBimsieMbIx paccyxkaenuit O.H. Crpens-
1I0Ba), O3HAYAIOUINA clieAyromiee: (a) Bce
MHOT000pa3ue B3aMMOJCHCTBUN MEXITy
SIBJICHUSIMA HENPABHIBLHO CBOIWUTH TOJb-
KO K OTHOLICHUSIM TIPHYUHA — CIIEICTBUE;
(6) B HEIPUYMHHBIX OTHOIICHUSX OTCYT-
CTBYET OTHOIICHHE TTOPOXKISHHUS; (B) 3TO
MOTYT OBITB:

— (YHKLIMOHAIBHBIE CBSI3H, IIPU KOTO-
PBIX SBICHUS U COOBITHS COCYLIECTBYIOT
BO BPEMEHH, CBSI3b MEXAY HUMH HeoO-
XOZMMa, HO OTHOILEHHUS I'€HETHYECKOrO
nopoxaeHust Her. Ilpumepom (yHKUH-
OHAIBHOW CBSI3U SBJSIETCSI OTHOIICHHE
MEXJIy Maccoil M DJHepruei, KOTopoe
BBIpa)KaeTcss M3BECTHOH ¢opmymnoir E =
mc?. Hu Macca, HU SHEprHs He TTOpOXKIa-
0T JIPYT ApyTa, HO MEX/Ty HUMHU yCTaHOB-
JieHa 0011ast ¥ 3aKOHOMeEpHas CBSI3b;

— CBSI3U MEX]Y Pa3IMYHbIMH COCTO-
SHUAMHM OJHOIO M TOTO e OOBEKTa,
KOTOPBIE OIIPENENSAIOT PYT Apyra, HO He
MIOPOXK/IAIOT, KaK B CIIy4ae ¢ IPUYUHAMM;

— YyCJIOBHasg JeTepMHMHALMsA, IIpU
KOTOPOH M3MEHEHHS HPOHMCXOIAT He
TOJNBKO B CHJIy OIPEETICHHBIX IPHYMH,
HO U Onarofapsi COIyTCTBYIOLIUM 0OOCTO-
ATENIbCTBAM, NPH W3MEHEHHH YCIIOBHI
CIIC/ICTBUSI, BHI3BAaHHBIC OJHOW M TOH JKe
MIPUYNHOM, MOTYT OBITH APYTHUMH, KpoMe
TOTO, YCIIOBUSI MOTYT HPETISITCTBOBATH JIeH-
CTBUIO IIPUYMHBI U ITOSBICHUIO CIICACTBUS;

— BEpOSTHOCTHas JETepMHHALUAL
B OTIMYHE OT NPUYUHHOW HE SBISETCS
OJIHO3HAYHOM, TO €CTh B KaXKJIbIi MOMCHT
CYILIECTBYET HECKOJBKO BAPUAHTOB pa3-
BUTHS CUTYalMH, PEATU3YIOTCS TOJIBKO TE
BO3MOXKHOCTH, AJISI KOTOPBIX CIOXKUIJINUCH
HEOOXOMIMBIE YCIIOBHS;

— 1eneBast IeTepMUHALS — 0COOBIi
THUI AETEPMHUHAINA B O0IIECTBE U B KYIIb-
Type, CBSI3aHHBIHN C AEATEIFHOCTHIO YeJI0-
BeKa, KOTJa IIOsIBIsIeTCsl oOpaTHoe Iei-
CTBUE CIICICTBHS Ha NPHUYMHY, a OOLIeH
MIPUYUHON M3MEHEHWH CTAaHOBHTCS IIpe-
JOpIIylmiass M MOPOXKIAeT HE IPUYUHY,
a LeJTb, K KOTOPOH CTPEeMUTCS YETIOBEK.

IloHuMaHue neTepMUHALMU B IIHPO-
KOM CMBICIIE C MpPU3HAHHEM IPUYUHEI
TOJIBKO JIMIIB OJTHOM U3 KaTeropuil n1erep-
MUHAIUM XapaKTepPHO MHOTHM (HII0-
codam u mpaBoBenam. OnHA W3 TIEPBBIX
KJIaccH(UKanuil OTHOIICHHH JeTepMH-
Hauuu Oblna mpencrasieHa M. Bywre.
On cunran: «Bce, uto TpeOyercs s
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OTCTauBaHHUs JeTEPMHUHHM3MA B 0O0IIEM
CMbICiIe, — 3TO NPHICPKHBATHCS THUIIO-
TE€3bl, YTO COOBITHS NPOMCXOIAT OIHUM
WM HECKOJBKUMH JETePMHUHUPOBAHHbI-
MH IYTSMH, YTO TaKHUE MYTH CTaHOBIIE-
HUSl HE MPOU3BOIBHBI, a 3aKOHOMEPHBI
M 9TO NPOIECCHI, IPU HOMOIIN KOTOPBIX
KaXIBI TIpeqMeT INpuoOpeTaeT CBOM
XapaKTepHbIE YepThl, Pa3BHBAIOTCS W3
MPEACYIIECTBYIOMNX YCIOBHID [8, c. 26].
M. ByHre mpeanaraer ciaeqyrOIIHN MpH-
MEpHBIIl TepedeHb TaKUX KaTeropHi.
KonnyectenHas CaMOZIeTepMUHALIU:
JeTepMUHAIMS TOCIEAYIOIIEero MpeaLe-
CTBYIOLLIMM; TIPUYUHHAS JETePMUHALNSA,
WIM TpUYMHEHHE: JeTepMUHAIMS JIeH-
CTBUSI IOCPEACTBOM JCHUCTBYIOIIEH (BHEIII-
Hel) MPUYWHEI, B3auMOeiicTBUE (B3amM-
Has OPUYUHHOCTB, WIH (PYHKIHOHAIIbHAS
B3aUMO3aBHCHMOCTB): JeTepMUHALTHS
CIIEICTBUSI B3aMMHBIM JEHCTBHEM; MeXa-
HUYECKasl IeTePMHHALUS ITOCIEAYIONIETO
MIPEIIECTBYIOMNM, OOBIYHO C TIpHOaBIte-
HHEM JEeHCTBYIOIINX NPUYMH U B3aUMHBIX
NEeHCTBUI; CTaTUCTHYeCKas JAeTepMUHA-
LM KOHEYHOTO pe3ylibTara OObeIHHEH-
HBIM JEHCTBHEM HE3aBUCHUMBIX MM TIOYTH
HE3aBHCHMBIX CYLIHOCTEH; CTPYKTypHas
JeTepMUHAIMS YacTeld LeJbIM U Hao0o-
poT;  Teneosormdeckast JIeTepPMHHALUSL
CpeICTB LEIAMH M 3aJ[a4yaMy; JUaJIeKTHU-
Yyeckasi JeTepMUHAIMS (WM KadyeCTBEH-
Hasl caMOJIeTepMHHALIMST) BCETO IIpoIecca
BHYTpPEHHEH «OOpHOOI» 1 MOCIIEIYIOMNIM
KOHEYHBIM CHHTE30M €ro CyIIeCTBEH-
HBIX HPOTHUBOINOIOXHBIX KOMIIOHCHTOB
[9, c. 485, 486]. [IpaBna M. bynre nonuep-
KHBAET, YTO YKa3aHHbIC THITbl AE€TEPMUHA-
LIMA HECBOAUMBI APYT K JPYTY, CBS3aHBI
MEXIy co00H M 00pa3yloT HEKOTOPYIO
HepapXxuio, B KOTOPOH, OJTHAKO, HE BBISBIIE-
HBI OTHOLICHUS cyOopauHatuu [10].

IIpencraBnsercs CIpaBEAIMBBIM
3akmoueHne B.II. OropommukoBa 0 TOM,
YTO «IPUYMHHAS JIETePMHUHALS — OCHOBA
Tpoliecca peatn3alul BO3MOKHOCTH, €ro
DIABHBIN JIETEPMUHUPYIONMI (akTop, HO
ObU10 OBl OONMBIION OIIMOKOH CBECTH BCIO
CHCTEMY JISTEpMUHALIMI K OTHOMY NPHYHH-
HOMY (baKTOpY, OTOXKAECTBUTH JAETEPMHHA-
1uro ¢ npuauHHOCTRION [11, ¢. 80, 81].

U3 npuBei€HHOTO CllelyeT MOATBEPIK-
JICHHe MHOTO3Ha4YHOCTH (OPM JeTepMH-
HalUM, I7e MPUYUHHOCThH MPEACTABISACT
OHY W3 HUX HWIH JpPYTHe U3 HUX, €CIH
MIPUIMHHOCTH SIBIISICTCS allbTePHATUBHOI
100 COCTaBHOW YacThIO MHOU (HOpPMBI
netepMuHauy. [Ipu 3ToM nerepMuHaIs
MOXeT OBITh: (a) IPHUYMHHOH, (0) BEpoAT-

HOCTHOH (aJITEPHATUBHOCTh BapHaHTOB
MPUYNHHON M OECIpUYMHHON JeTepMu-
HaIlMK) U (B) NHON OECIPUYHMHHOM.

BuiBoabl. V3noxeHHOE TMO3BOJISIET
c(hOpMyIHpOBAaTh CIIEIYIOIINE OCHOBHbIC
BBIBOZIBI M IEPCIICKTUBBIL:

1. Hamio nonTBepkJeHUE MOHHMA-
HHE JCTCPMHHU3Ma KaK YYCHHUS B BHIC
COBOKYIMHOCTH HAy4HBIX 3HaHHH 00
o01el NpUUMHHOM 1 6eclIpUYMHHON 00Y-
CJIOBJICHHOCTH SIBJICHU 1 TIPOIIECCOB.

2. IlonsATHe «neTepMUHALUSL» Hpe.-
cTaBiseT co0Oil CBA3b SBICHUI M IIPO-
LIECCOB MPUYMHHOH (TTOPOXKICHHON), Oec-
MPUYMHHON (CIy4allHON) M CMeEIIaHHO
(BEpOsITHOCTHOM) C HAJIMYKEM alibTepHa-
TUBHBIX BapUaHTOB NpPUYMHHOW u Oec-
[IPUYUHHOM AeTepMuHanuu. IIpu sTom
NPU3HAHO HEKOPPEKTHBIM  OIPEACIIATD
JIETEPMUHALIMIO C UCITIOJIH30BAaHUEM CIIOBa
«B3AUMOCBA3bY, & TAKKE CIIOBOCOYETAHHS
«o0Was 63aUMOCEA3LY.

3. 3aBucuMOCTh sBisIeTCS 0000IIa-
IOIIUM TIPU3HAKOM JI€TePMHHALUM, pac-
cMaTpuBaeMas B IpejesiaX HPHYMHHO-
CIIC/ICTBEHHBIX OTHOIIeHUH. Ilpu 3TOM
(a) BepOATHOCTHAsI 3aBHCHMOCTb, B TOM
YHCIIe KOPPENSALMOHHAs, MOXET OBITh
U He IeTePMUHUPOBAHHOM, a (0) Hamuune
3aBUCUMOCTH MEXKY SIBICHUSIMH HE SBIIS-
€TCsl TapaHTHPYIOLIUM IIPU3HAKOM JIeTep-
MHHAIIUH.

4. JletepMuHAIUS  XapaKTEPH3YeTCs
TakuM 0000IIAIOImUM TPHU3HAKOM, Kak
«CBSI3bY» MEXIY SIBICHUSIMH WIH TPO-
LIECCaMH, KOTOpask MOXET ObITh OIHO-
CTOPOHHEH, ABYXCTOPOHHEW MM MHOM
MHOroctopoHsei. IIpu 3ToM npHYMHHO-
CJICICTBEHHOMY OTHOLLICHHIO IIPHUCYILA,
MPEUMYIIECTBEHHO, HE MEHEE YeM JBYX-
CTOPOHHSISL CBS3b (3aBHCHUMOCTB) MEXKIY
MIPUYUHOU U CICICTBUEM.

IoHsiTHe neTepMUHHU3MA MHOTOTPaH-
HO U €ro HccliejoBanue OyaeT MpooInKe-
HO B OTHOIIEHHH CIy9aifHOCTEH, BpeMeH-
HBIX OTHOULICHHH, JCTEPMHUHHUPOBAHHOIO
Xa0ca U IPyTruX aKTyalbHBIX BOIIPOCOB.
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COOTHOIIEHUSA MOHATUHN «<HETPAIUIIUOHHBIE,
«AJIBTEPHATUBHBIE» U «<BO3OBHOBJIAEMBIE» HCTOYHHUKHN
JHEPI'MUA: TEOPETUYECKHUE U 3AKOHOIATEJIBHBIE ACIIEKTbI

Baanucaas JKEJTUXOBCKHIA,
acnpaHT Kadeapsl myOIMIHOTO YIPABICHUS U aIMIHUCTPHPOBAHNUS
HanumonanpHol akaneMuy BHyTPEHHHUX A€

AHHOTALNMUA

B cratne TIPOBOAUTCS UCCIICAOBAHNE CYLICCTBYIOIINX TCOPETUYCCKUX U 3aKOHOAATCIbHBIX IMTOAXO0A0B K COOTHOIICHUIO TIOHATUHT
CHETPAAULIMOHHBICY, «AJIBTCPHATUBHBICY) U «BO300HOBIISIEMBIE» MCTOYHUKU OHEPIruu. OCyHIeCTBJ'IHCTCSI AHaJIN3 HAYYHBIX HOSI/IHI/Iﬁ
YUYCHBIX B cq)epe IOPUCTIPYACHIIUU U TEXHUYCCKUX HAYK, IIOCBANICHHBIX YKa3aHHBIM ITOHATHAM, UX OIPEACIICHUAM U OCHOBHBIM Xapak-
TEPUCTHKAM. PaCCManI/IBaCTCH TCKYILINEC 3aKOHOAATCIIbHBIC ITOAXOAbI YKpaI/IHBI 1 MCKAYHAPOAHOI'O 3aKOHOAATEJILCTBA K ONIpEACic-
HUIO JaHHBIX UCTOYHUKOB SHEPIUH. HpOBO,HI/ITCSI CpaBHHTCJ’ILHbeI AHAJIN3 YKa3aHHBIX MMOAXOI0B C LIEJIbIO BBIABICHUA KIIFOUYEBBIX OTJIN-
yuii ¥ Hanbolee MOAXOASAIIEIO OIPEACIICHUA BO300HOBIIIEMBIX HCTOYHUKOB OHEPruu.

Knrw4deBble ciioBa: OHEPrusi, HETPAAUIHUOHHBIC NCTOYHUKU SHEPruu, aJbTCPHATHUBHBIC NCTOYHUKU SHEPIruu, BO300HOBIISIEMBIC
HUCTOYHUKHU SHEPIrUU, DOHEPTETUKA, BO300HOBIIIEMAs OHEPreTUKA.

CORRELATION OF CONCEPTS “NON-TRADITIONAL”, “ALTERNATIVE” AND “RENEWABLE”
ENERGY SOURCES: THEORETICAL AND LEGISLATIVE ASPECTS

Vladislav ZHELIKHOVSKYT,
Postgraduate Student of the Department of Public Management and Administration
of the National Academy of Internal Affairs

SUMMARY
The article investigates the existing theoretical and legislative approaches to the correlation of the concepts of “non-traditional”,
“alternative” and “renewable” energy sources. The analysis of the scientific positions of scientists in the field of jurisprudence and
technical sciences devoted to these concepts, their definitions and basic characteristics is carried out. The current legislative approaches
of Ukraine and international legislation to the definition of these energy sources are considered. A comparative analysis of these

approaches is carried out in order to identify key differences and the most appropriate definition of renewable energy sources.
Key words: energy, non-traditional energy sources, alternative energy sources, renewable energy sources, energy industry,

renewable energy.

ITocranoBka mpo6Jembl. B cospe-
MEHHBIX YCJOBUSX, yUHTBHIBAasi HEXBAaTKy
HCKOIIA€MBIX MCTOYHHUKOB PHEPIHH U WX
BJIMSTHYUE HA SKOJIOTHIO, BCE OOJIBINE CTPaH
YBEIUUUBAIOT OOBEMBI HCIOJIB30BAHUS
BO300HOBIISIEMOM PHEPTETUKH. YKa3aHHAast
TEHJIEHIUsI TpeOyeT CO3MaHUsl COOTBET-
CTBYIOILIETO TIPABOBOTO  PETYIMPOBAHHS
Ui obecredeHns rocy1apCTBEHHON MO
JIEP’KKHU ¥ DHEPreTHIECKOH 6e30IacHOCTH
KaK 4acTH HAIlMOHAJILHOW 0e30MacHOCTH
roCyaapcTBa.

AKTYaJIbHOCTH TeMbI HCCJI€I0BAHUS
3aKJII0YAETCSl B TOM, YTO IIPHU CO3JAHUH
NpaBOBOM 0asbl IS PEryIHMpPOBaHUS BO3-
OOHOBIISIEMOH YHEPTETHKN He OBIIO ompe-
JIETICHO OCHOBHOW KaTErOpHAabHBINA arma-
par JaHHOTO SIBIICHUS, CIIEJCTBUEM YEro
CTaJIM MHOTOYHCIICHHBIE JIUCKYCCHUU CPEITH
YUYEHBIX M HEONPEIENICHHOCTh 3aKOHOIIa-
TENbCTBA IO ONPEIENICHUIO M XapakTep-
HBIM IPU3HAKaM 3TOTO BHJA SHEPreTHKH,
a TaKKe IEpeyHs] HCTOYHUKOB 3HEPIHH,
KOTOPBIE B HETO BKJIFOYAIOTCHL.

eabio u 3aga4yeil cTaTbU SBISET-
Csi aHaMM3 CYHIECTBYIOIIUX ITOAXOIOB
K TOHMMAaHUIO TIOHATHH «HETPaJHIIU-
OHHBIE», «AJIBTCPHATUBHBIC» U «BO300-
HOBJISIEMBIE» UCTOYHHUKH PHEPIHH B JICH-
CTBYIOIIEM 3aKOHOJATENbCTBE YKpPaMHBI
1 IOPUIMYECKOH JIOKTPHHE C LIENBI0 OMpe-
NIeNIeHHs] UX 0COOEHHOCTEH M COOTHOIIIe-
HUA U1 (POPMHUPOBAHUSI €AMHOTO IIOJ-
X0lla K OMpPEJENICHUI0 U XapaKTEePUCTUKE
JTAHHOTO BHJIA YHEPTeTHUKHU.

Cocrosinue wucciaenopanusi. Hayu-
HBIA aHanmu3 mnpoONIeMbl ONpe/eTeCHHs
YU COOTHOIICHUS TMOHITHH «HETPAJHIIU-
OHHBIE», «AJIBTCPHATUBHBIE» U «BO300-
HOBIISIEMBIC)» MCTOYHUKH YHEPTHH HCCIIe-
JTOBAJICS MHOTUMH 3apyOeKHBIMHU
U OTEUYECTBEHHBIMH YUYCHBIMH, B YacT-
Hoctit M.M. Kyspmunoit, H.Jl. PaGuno-
BuueM, C.A. Kynpe#i, M.J1. Cupotiokom,
B.M. CunernazoBeiM, A.B. Ilpokomowm,
C.C. IeBITKMHOMN U APYTUMH.

H3n0:xeHe OCHOBHOIO MarepmuaJjia.
Hawubornee pacnpocTpaHeHHBIM U B TO ke

BpeMsi Haubojee AUCKYCCHOHHBIM Cpenu
YUCHBIX SIBIISIETCSI pa3/e/IeHue NCTOYHUKOB
SHEpruy Ha BO30OHOBISIEMBIE M HEBO300-
HOBIIsIeMble. B maHHOW Kiaccudukannm
OTCYTCTBYET €IWHBIA YETKHH KpUTEPHUHA
pacipezneneHusi, Kak OTCYTCTBYeT M €IU-
HBIA MOIXOA K MCIOJIb3yEeMOW TEpPMUHO-
JIOTMU — BCTPEYaeTCsl JieJIeHUe Ha BO300-
HOBJISIEMbIE U HEBO30OHOBIISIEMbIE, HOBBIC
U CTapble, aJbTEPHATUBHBIE U TPAAUIMOH-
HbIE MCTOYHUKH 3Hepruu. Cpeay ydeHbIX
OTCYTCTByeT €IUHCTBO OTHOCHUTEIBHO
HEOOXOIMMOCTH HCHONb30BaHUs yKa3aH-
HBIX TOHSATUM KaK TOXJECTBEHHBIX HIIN
WX Ppa3Nuuusl, AaHAJOTWYHAs CHTyalus
CYILECTBYET M HAa YPOBHE HAIMOHAIBEHOIO
M MEKIyHapOIHOTO 3aKOHOIATEIbCTBA.
OmHMM W3 TEPBHIX OBUIO HCIOJIB30BAHO
JIeJICHNE Ha HOBBIE M OOBIYHBIC MCTOYHH-
KH dHeprun. [IoHsATHE «HOBBIE HCTOUYHUKHI
SHEPrUM» OBbLIO BIEPBBIE HCIOIb30BAHO
B PE30JIIONMU DKOHOMUYECKOTO U COIM-
anpHoro copera OOH 1956 rona[1, c. 137].
K HOBBIM HCTOUHHMKAM OTHOCHIIUCH BCE TE,
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KOTOpbIE CTAaHOBHWJIMCH JIOCTYIIHBI BCIIEJ-
CTBUE TEXHMYECKOIO Pa3BUTHA B MPOTHU-
BOBEC OOBIYHBIM HMCTOYHHMKAM DHEPTHH,
KOTOpBIE MCIIONB30BAINCH HA MPOTHKESHUH
BEKOB, TO €CTh KJIaCCU(UKAIMA OCHOBaHA
Ha UCIOJIb30BaHUH UCTOPHYECKOTO KpUTe-
pusi. [Tocne qaHHOTO pactpeeneHus Hava-
JIOCh PacCIpOCTPaHEHHE HCIOJIb30BaHUS
MOHATHI «HETPAAUINOHHBIC HCTOYHUKH
SHEPTUM», «BO30OHOBJISIEMBIC WCTOUYHUKH
SHEPTUM» U «aJIBTePHATUBHBIC NCTOUHUKH

SHEPrHn».
M3HayaapHO B OTEYECTBEHHOM JOK-
TpUHE Hauboliee pacripoCTpaHEHHBIM

OBLIO MOHSATHE «HETPAAULUOHHbIE HCTOU-
HUKU DSHEPIUU», 4YTO HCIOIb30BalOCh
KaK TOXIECTBEHHOE IIOHATHIO «BO300-
HOBISIEMbIE MCTOUHUKH 3Heprum». Takas
HO3UIMS OCHOBaHa Ha moaxoxax ocynap-
cTBeHHOr0 komurera CoBeTa MUHHCTPOB
CCCP mno Hayke M TEXHHMKE, KOTODBIH
B 1975 romy yTBEpAMI KOMIUIEKC IIPO-
IpaMM II0 MCCIEIOBAaHUIO M pa3paboTke
TEXHOJIOTUH HUCIOIB30BaHUS  TPaJHIM-
OHHBIX U BO30OHOBIISIEMBIX HCTOYHUKOB
SHepruu. B nanpHeiimeMm sTa mosunus
Obula mopzepxkaHa locynapcTBEHHBIM
KOMHUTETOM YKpauHbl IO BOIPOCAM Hay-
KU, TEXHUKU U MIPOMBIIIIEHHOH MOIUTH-
xu B mporpamme Ne 05.21.04. «Herpa-
JWIVOHHBIC MCTOYHUKU SHEPTHH, B TOM
9HCIIe COJHEYHBIE, BETPOBBIE, JIEKTPO-
XuMH4eckue u apyrue» [2, c. 29]. Ilocne
obpereHuss YKpauHOH HE3aBHCHMOCTH
n Bce OoNbIIedl OCTYMHOCTH HOCTH-
JKEHUH MUpOBOHl Hayke B OT€YECTBEH-
HOH JOKTpHHE IOCTENEHHO HPOMCXOIUT
BBIJICJICHHE TOHATHH «BO300HOBIEMBIE
HCTOYHHUKHU SHEPIUU» U «aJIbTePHATUBHBIE
UCTOYHUKM SHEPrUM» OT HETPaaAULHUOH-
HBIX, OZHAKO OOJBIIMHCTBO YUEHBIX, KaK
B TEXHMYECKHX O0JACTIX, TAaK U B IOpH-
CIIPYICHINH, IPOJOIDKAIOT IIOTb30BATHCS
TEPMHHOM «HETpPaJUIIMOHHBIC HCTOUHUKH
SHEPTUM» KaKk Hamboiee OOLIMM, BKIIO-
YalommM B ce0s Kak BO30OHOBISIEMEIE,
TaK W HEBO30OHOBISIEMBIC HCTOUYHHUKH
SHEPIUH, OTIMYHBIE OT HE(TH, Ta3a, yris
u sjnepHoil sHepruu. CTOUT OTMETHUTS,
YTO HA HOPMATUBHOM YPOBHE OTOXIECT-
BIICHUs yKa3aHHBIX BbIIIE IOHATUH Xpa-
HHUJIOCH €Ie JOCTAaTOYHO AOJNr0€ BpeMs,
B actHoctu JACTY 2275-93 «Hetpaau-
IIMOHHBIC ¥ BO30OHOBIAEMBIC HCTOUHUKH
SHeprur. TepMUHBI U ONPENENCHHS» OT
1993 roga u ACTY 3569-97 «Dueprocoe-
pexenue. HerpauimoHHbIe U BO30OHOB-
JIsIeMble MCTOYHHKH dHepruu. OCHOBHBIC
nonoxeHus» ot 1999 rona, HecMOTps Ha

Ha3BaHHWE, HE Da3/eIAI0T HETPaJULHOH-
HBIE ¥ BO30OHOBIISIEMbIE HCTOYHUKH 3HEP-
I'MU HU IO OTPEJIeNICHUI0 TEPMUHOIOTHH,
HH 10 KJIacCU(UKAIIMN UCTOYHUKOB 3HEP-
IMH, paccMaTpuBasi WX €IMHCTBEHHOE
HEpa3AeIbHOE SBICHHE.

VkazaHHas npobiemaruka Mo pasze-
JICHWIO B TOKTPHHE Ha HETPaJUIHOHHBIE
U TpaJWIMOHHBIE WCTOYHUKH SHEPTUH
MPOJOJDKAET CYIIEecTBOBAaTb M ceidac,
HECMOTpSl HAa OTCYTCTBHE UYETKOTO KpH-
TEpUsl 10 ONPENETICHHIO «TPAJUIHOHHO-
CTW» TOTO WJIM HMHOIO MCTO4YHuKa. Hau-
Gosniee pacpoOCTPaHEHHBIMH KPUTEPHAMHU
IUIsl pactpe/ielIeHHss HICTOYHUKOB SHEPTUU
Ha TPaJULUOHHBIE W HETPAAUIMOHHbIC
SIBIIIETCSL  ANUTENbHOE (MHOTOJIETHEE)
BpeMsl HCIIOJIb30BAaHMUS HCTOYHUKA JHEp-
THH ¥ ypOBEHb €ro MCIONIb30BaHus. [Ipn
9TOM B JOKTPHHE OTCYTCTBYeT KOHKpe-
TH3aIMs yYKa3aHHBIX KPUTEPHEB, B YacT-
HOCTH O TOM, HACKOJIBKO JUIMTEIBHBIM
JIOJDKHO OBITH HCIIONB30BAaHHUE OIIpese-
JICHHOTO NCTOYHHKA. [To 3TOMY KpUTEpHIO
K TPaAWIMOHHBIM HCTOYHHKAM 3HEPTUH
MO)XHO OTHECTH HCIIOIb30BaHHE TUAPO-
SHEPIUH, BETPOBOH 3HEPruH, OMOMACCHI
u Tak ganee [3, c. 12], Beap yka3aHHbIE
WUCTOYHUKHA SHEPrHMU  HCIIOJIb30BAIUCH
YeJIOBEUECTBOM HA MPOTSDKEHUH MHOTHX
BekoB. KpoMe Toro, HeT eaMHCTBA OTHO-
CUTEIBHO TOTO, HACKOJIBKO HHTEHCUBHBIM
JIOJDKHO OBITH MCTIONB30BaHUE MCTOYHUKA
(Y4uTBIBas 3TOT KPUTEPH, TEpedeHb Tpa-
UIIMOHHBIX WCTOYHHWKOB DHEPTHH OyneT
3aBUCETbH OT CTPaHbl U PETHOHA, B YaCTHO-
CTH K TPaJMLHUOHHBIM B YKpauHe 110 3TO-
MY KPHTEPHIO MOXKHO OTHECTH OOJIBIIYIO
THIPO3HEPTeTHKY) [2, c. 29]. Vka3aHHas
HEOIIPEAEICHHOCTb SBIACTCS NPUYUHOM
TOTO, YTO KAXK[BIA U3 YUCHBIX, UCIIONB3YS
pa3zeneHue UCTOYHUKOB SHEPTHU Ha Tpa-
IUIMOHHBIE W HETPAAHUIMOHHEBIE, Mpea-
JlaraeT CBOE BHJCHHE pacIpeAeiIeHuUs
YKa3aHHBIX HCTOYHHUKOB, 0€3 yKa3aHHs
apryMeHTallid OTHOCHUTENBHO NpHUMEHe-
HUSI KPUTEPHs pa3fieeHus] K KOHKPETHO-
My HCTOUHHKY. OTCyTCTBHE YETKO OIpe-
JICTICHHBIX TPaHUI] yKa3aHHBIX KPUTEPUCB
MO3BOJIAET CJMIIKOM PACHIUPUTh PaMKH
TPAAMLMOHHBIX HCTOYHHKOB SHEPrHH,
BKJIIOYas B HHX, KpOME KJIACCHYECKHX
HCKOIIAeMbIX HCTOYHUKOB (HedTH, rasza
U yIUIs) ¥ SACPHOI SHEPTHH, TaKkkKe Topd,
ClIaHel, TUAPOPHEPreTHKY M T.IIL, HUTO
BEI3BIBACT JUIMTENBHBIE IHCKYCCHH Cpe-
1 yYeHBIX. YUHUTHIBasl BEHIMIECKa3aHHOE,
cunuTaeM IIeJIecoo0pa3HBIM  BBIIEIUTH
KJIacCU(HUKAIIIIO HCTOYHUKOB YHEPTHH Ha

TPaAUIMOHHbIE U HETPaJULUOHHBIE KaK
OTZENILHOE PACIIPE/IeNICHNE, OCHOBAHHbIN
Ha KPUTEPUM PACIPOCTPAHEHUS HCIOJb-
30BaHMSl KOHKPETHBIX MCTOYHHKOB JHEp-
T'MH B HCCIIElyeMOM PETHOHE.
CrnenyomuM NpoOJIEMHBIM  BOIPO-
COM SIBIISIETCSI COOTHOIICHHE pacIpese-
JICHUSI HICTOYHUKOB YHEPTUH Ha albTepHA-
THUBHBIE U BO300HOBIsIeMble. TomKkoBaHNe
CIIOB «aJBTepHATHBHBINY», «allbTepPHATH-
Bay ONpeNesieT UX KaKk «HeoOXOIUMOCTb
BbIOOpa MEX JABYMS WIH HECKOJIbKUMH
BO3MO)KHOCTSIMH, HCKJIFOYAIOIIUMHU JPYT
npyra. // Kaxnmas w3 5THX BO3MOXHO-
creit» [4]. B ropugnueckoil IOKTpUHE
JAHHBIH TEPMHH OTHOCHTENIBHO HCTOY-
HHKOB JHEPrHMHM OOBIYHO HCHOJIB3YIOT
B Kau€CTBE 3aMECHUTENS TAK HA3bIBAEMBIM
«TPaJUIMOHHBIMY» UCTOUYHHKAM JHEPIUH,
a UMEHHO HCKOIIaeMBIM BH/IaM TOILTHBA:
HedTH, ra3a, yIis, U SAepHON SHEpruu.
[IpencraBnsiercs, 9TO TakuM 3aMEHHTe-
JIeM MOXKET BBICTYTIATh JIIOOOH, OTIMIHBII
OT TPaJULMOHHBIX, MCTOYHUK DHEPIUH,
HECMOTpSl Ha HaJIM4Ue HWIM OTCYTCTBHE
TaKUX INPU3HAKOB, KaK BOCCTaHABJIMBAe-
MOCTb WJIH 9KOJIOTUYHOCTB, XOTS B LIEJIOM
Cpeny y4eHbIX K aJbTepHATHBHBIM HCTOY-
HHKaM JHEPrHH OTHOCST HMMEHHO BO3-
oOHOBIsIEMBbIe UCTOUHUKHU. A. bopomnHa
MIpeAsIaraeT ONpeAeIATh aJbTepHATUBHEIE
HCTOYHHKH DJHEPTHU KaK «BO300OHOBIS-
€MBble WCTOYHHKH, K KOTOPBIM OTHOCSIT
SHEPTHUIO COJIHEYHOTO H3ITyYeHHs, BeTpa,
MoOpel, pek, Ouomacchl, TEIIo 3eMin
U BTOPHYHBIE YHEPreTHYECKUE PECYPCHI,
KOTOpBIE CYLIECTBYIOT IOCTOSHHO WM
BO3HHUKAIOT IEPUOANYECKH B OKpYXKaro-
meit cpeae» [5, c. 90]. ABropckuit Koi-
JICKTUB M3aHus «DHEpPreTuKa: UCTOpHS,
COBPEMEHHOCTb M Oyyliee» mpeiaraer
K HETPaJUIHOHHBIM (AJIBTEPHATUBHBIM)
OTHOCUTH «BO300HOBIISIEMBIC MCTOUHHUKH
sueprun (BUD), xoTophie HCTIONB3YIOT
noToku >Heprun ConHIa, SHEPTHIO BETpa,
Teruta 3emMii, GnoMacchl, MOpel U Ookea-
HOB, pPEK, CYyHIECTBYIOUIMX IOCTOSHHO
WY TIEPHOIMYECKHU B OKpYsKarollel cpere
U TIPAKTHYECKU HeMcuepraeMbix B Oymy-
el nepcnektuse» [6, c. 10]. Ykazanuble
MOJIXO/IbI, OTOXIECTBIISAIONINE BO3OOHOB-
JsieMble M aJbTEPHATHBHBIE HCTOYHUKHU
9HEPTUH, HE SBISETCSA ONpPABIAHHBIMU
BBUAY OTCYTCTBHS B IOHSTHUH «aJBTEp-
HAaTUBHBII» KaKUX-THOO MPHU3HAKOB BO3-
0OHOBIIIEMOCTH W BO3MOYKHOCTH HCIIOJTb-
30BaTh 3TO TOHITHE JINIIb B KOHTEKCTE
COITOCTABIICHHSI HECKOJIBKUX HCTOYHHKOB
sHeprun. Kpome Toro, mmpokuil mon-



XOZ K OIPENENCHUI0 TEPMHHA «albTep-
HATHBHBIE HMCTOYHHKH SHEPTUM» MOXET
BKJIIOYATh JIFOOOI HCTOUHHMK SHEPTUH, KaK
TPaJAULMOHHON, TaK U HETPATUIMOHHOH,
KOTOPBI MOXET paccMaTpHBaThCs Kak
3aMeHa JI000MYy JpPYroMy HCTOYHHKY
SHEPTHH.

ITpu 5TOM yKa3aHHOTO MOAXO/A K OTO-
KIECTBICHUIO aJIbTCPHATHBHBIX M BO300-
HOBJISICMBIX HCTOYHHKOB SHEPTUH TIPUJIEP-
’KUBACTCSI M OTEUCCTBEHHBII 3aKOHOIATEb.
3aKoHOZATeNbHOE ONPENCNICHHE TOHSTHS
«aJIbTEPHATHBHbIE HCTOYHUKH DHEPTHN»
3akperuieHo B a03. 1 ct. 1 3akoHa YkpauHst
«O0 anbTEepHATUBHBIX MCTOYHUKAX SHEp-
run» Ne 555-IV ot 20.02.2003 roma kKax
«BO30OHOBIISIEMbIE HMCTOYHHUKH 3HEPIHH,
K KOTOPBIM OTHOCSTCS 3HEPIrusi COJHEY-
Hasi, BETPOBasi, re0TepMalibHasi, THIPOTEP-
MaJIbHasi, aepOoTepMajIbHas, SHEPTHs BOJIH
Y TIPUJIMBOB, TUIPOIHEPTHS, SHEPTHs OHO-
MacChl, ra3a M3 OpraHHYeCKHX OTXOIOB,
rasa KaHAJM3allMOHHO-OYHCTHBIX CTaH-
Ui, OMOrasoBble W BTOPUYHbBIE SHEpre-
THYECKHE PECYPChl, K KOTOPBIM OTHOCSTCS
JIOMEHHBIH M KOKCOBBIH Ta3bl, I'a3 MeTaH
JIera3allid  YroJbHBIX MECTOPOXKIICHHH,
npeoOpa3oBaHuss COPOCHOTO 3HEPromno-
TEHIMalla TEXHOJIOTUYECKUX MPOLIECCOB
[7]. B nanHOM OmpeieneHIH 3aKOHOIATEIh
OIpENEeNUII  TPAHHULBl  aBTEPHATUBHBIX
HCTOYHUKOB JHEPTHU JIByMSI COCTABIISIIO-
[IMMH: BO30OHOBJISIEMBIMH HCTOYHHUKAMH
SHEPTHM M BTOPHYHBIMH JIHEPreTHYECCKH-
MH peCcypcamd, MpH 3TOM B OMpeere-
HHUU OTCYTCTBYET KIIFOUE€Basi OCOOEHHOCTb
MOHATHS «QJIBTEPHATUBHBIN», a HMEHHO
yKa3aHHE Ha TO, KacaTeJIbHO KaKUX MCTOY-
HHUKOB SHEPI'UH NePEUUCIICHHbIE HCTOYHH-
KU BBICTYIAIOT KaK aJbTepHATHBHbIE.

CTOUT OTMETHTb, YTO B JAPYrOM HOp-
MAaTHBHO-IIPABOBOM ~ aKTe, a HMEHHO
B 3akoHe VYkpaumHbl «OO0 aibTepHATHB-
HBIX BHAax tomauBay Ne 1391-XIV ot
14.01.2000 roma, 3akoHOJATETb MPABHIIb-
HO HCIIOJIB3YET MOHATHE «AJIBTCPHATHB-
HBII», ONpeseNssl ajJbTepPHATUBHBIC BUJIbI
TOIIMBA KaK «TBEPIOE, KUIKOE U Ta30BOe
TOIUIMBO, KOTOPOE SIBJIAETCS aJIbTepHATH-
BOH COOTBETCTBYIOIIMM TpPaJULHOHHBIM
BUJIaM TOIUIMBA ¥ TPOU3BOAMMOE (100BI-
BaeMO€) U3 HETPAIULUOHHBIX HCTOYHUKOB
Y BUJIOB DHEPTETUUECKOTO CHIPHsD» [8].

CuuraeM TaKKe HelenecooOpasHbIM
BKJIFOYCHHE BTOPHYHBIX DHEPreTHYECKHX
pEeCypcoB B MepedyeHb aJbTePHATHBHBIX.
OrmpeneneHre BTOPUYHBIX —3HEPreTHYC-
CKHX PECYPCOB 3aKOHOZATE]b MPHBOJAUT
B 3axkoHe Ykpamnbl «O0 sHeprocOepexe-

Hum» Ne 74/94-BP ot 01.07.1994 rona xak
«IHEPreTHYECKUil MOTSHIHAN IPOAYKIIHH,
OTXOJIIOB, MOOOYHBIX U HPOMEKYTOUHBIX
MPOAYKTOB, KOTOPBI 0Opa3yercst B TexX-
HOJIOTHYEeCKNX arperarax (yCTaHOBKax,
mporieccax) U He HCIOIb3YeTCs B CaMOM
arperare, HO MOXKET OBbITh YaCTHYHO MM
MOJTHOCTBIO UCTIOIB30BaH JUIS HEProcHa0-
JKEHHUsT JPYTHX arperatoB (IIPOIECCOB)»
[9]. Xors wucnomp3oBaHHME BTOPHYHBIX
SHEPreTHYECKUX PECYPCOB SIBISIETCS TTO3H-
TUBHBIM, YYHTHIBAas 3KOHOMHIO Pacxoo-
BaHUS TPAJAUIMOHHBIX UCTOYHUKOB 3HEp-
THHA ¥ YIy4IICHHS JKOJIIOTHH, OJHAKO HX
HEBO3MOXKHO PACCMaTpPUBATh KaK albTep-
HATHBHBIE, BE/Ib UX UCIIOJIb30BAHKE TECHO
CBSI3aHO U B OTJCTIBHBIX CITyJasX sIBISIETCS
HEPa3pBIBHBIM C TOOBIYEH W WCIIONB30Ba-
HHEM TPaJULHOHHBIX TOIUIMBHO-IHEpIe-
THYeCKuX pecypcoB. COOTBETCTBEHHO,
BTOPHYHBIE JHEPIeTHUECKHE  PECyPCHI
1enecooOpasHo  paccMaTpUBaTh — TOJBKO
KaK JOTOJIHUTEJIbHBIE WCTOYHUKH JHEp-
THH, CIOCOOHBIE YacTUYHO OOJErduTh
HETaTHBHOE BIIMSIHUE Ha OKPYXAIOIIYIO
cpely ¥ 3KOHOMHYECKH ONTHMHU3HPOBATH
WCIIOJIb30BaHUE TPAIMUIMOHHBIX HCTOY-
HUKOB »JHepruu. [lpum 3TOM B ciydae
WCKITIOYCHHSI TOJIOKEHHH OTHOCHTEIBHO
BTOPHYHBIX HHEPreTHYECKUX PECYpPCOB
0 ONPEJIETICHUIO ANBTePHATUBHBIX UCTOU-
HUKOB DHEPIuH, TocieqHee OyneT MoiHOo-
CTBIO TOXK/IECTBEHHBIM 3aKOHO/IATEIEHOMY
OTIPE/ICIICHNIO TIOHSTHS «BO300HOBIIIEMEIE
WCTOYHHKH SHEPTHI.

Hecmotrps Ha TO, 4TO 3aKOHOZATENH
OTOXKAECTBIISIET albTePHATHBHBIE H BO300-
HOBJISIEMbI€ UCTOUYHHKU DHEPTUH, CUUTAEM
1enecooOpa3HbIM  pa3inyarh yKa3aHHbBIC
MOHSTHS, BBUIY PUHIUIHAIBHON pa3Hu-
1l B UX onpezeneHun. Tak, clioBo «B0300-
HOBJISIEMBI» «BO300OHOBIATE» O3HAYAIOT
«rpruoOpeTars IPEeKHUI BHJ, COCTOSHUE;
BO3POXKIATHCS // BOCTIPOM3BOUTHCS TIOCTIE
paboT, W3MEeHeHHWH, mpeoOpa3oBaHMH;
orctpanBarbes» [4]. COOTBETCTBEHHO, ITOZ
MOHSTHEM «BO30OHOBIISIEMbIE HWCTOYHUKH
SHEpPrum» MOXKHO IIOHMMAarh T€ HCTOY-
HUKH SHEPIHH, YTO HE HCYE3ar0T HaBCer-
Jla TPU WX HWCIOJB30BAHHU U CIIOCOOHBI
BOCCTaHaBJIMBaTh cBou 0OBeMbl. Cpenu
OTCYECTBEHHBIX  YYCHBIX  OTCYTCTBYET
€IMHCTBO B OMpE/eTIeHUN dTOTO MOHSITHS,
U YaIlle BCETO MPUMEHSIOTCS J[Ba IOAX0a
K PACKPBITHIO COAEPIKAHMS MOHSITHS «BO3-
OOHOBIISIEMBIE HMCTOYHUKH JHEPTHUM»: IO
COBOKYITHOCTH OCOOBIX IIPH3HAKOB, COOT-
BETCTBHE KOTOPHIM IIO3BOJISIET CYUTAThH
WCTOYHWK OSHEPriuM  BO30OHOBISIEMBIM,
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U IpHUBEJCHHE IPUMEPOB TaKMX MCTOYHHU-
KOB; M WCKJIFOUHTENIHHO Yepe3 HCUepIIbl-
BAIOLINH NepedyeHb UCTOYHHKOB DHEPTHH,
KOTOpbIE CYHUTAIOTCS BO30OHOBIISIEMBIMH.
B uyacTHOCTH, CTOPOHHHK IEpPBOrO MOJI-
xoma C.C. [leBiaTknHa OIpEAEIsiET BO3-
OOHOBISIEMBIE HCTOYHWKH SHEPTHH KaK
«WCTOYHUKHM Ha OCHOBE ITOCTOSIHHO IEi-
CTBYIOIINX WM TaKUX, KOTOPBIE TIEPUOIH-
YeCKH BO3HHKAIOT B OKpYJKaromied cpere
noTokoB 3Heprum» [10, c. 56]. C.A. Kyaps
npe/yIaracT IOHUMarb BO30OHOBIISIEMbIC
WIN HEHcUYepIiaeMble SHEPropecypebl Kak
«IOTOKH BHEPrHu, YTO IIOCTOSHHO WX
MIEPUOIMYECKH JIEHCTBYIOT B OKpYXKalo-
meii cpeae» [11, c. 10]. M. Cupotiok
omnpezensier BO30OHOBIAEMBIE HCTOYHH-
KH KaK «COJIHEYHYIO, BETPOBYIO, T€OTep-
MaJIBHYT0, OMO3HEPTHIO M THUAPOIHEPTHIO
pek. OcHOBHOE MX 00IIIee CBOWCTBO — 3TO
MIpaKTHIecKast HEHCUePIaeMOCThb M 9KOJIO-
ruueckas aucroray [12, ¢. 26]. U3 ananm-
3a yKa3aHHBIX ONPENENICHUH CIIeyeT, 9TO
KITFOUEBBIMU NPU3HAKAMHU BBICTYIIAIOT BO3-
OOHOBIIIEMOCTh WJIM HEHCYEPNaeMOCTh,
OTCYTCTBHE CIOCOOHOCTH K aKKyMYJIHPO-
BaHUIO U DKOJIOTHYECKas Oe30MacHOCTb
IS OKpY>KaroIen cpesbl.

B.M. Cunerna3oB TOJIKyeT BO30OHOB-
JIsIeMbIe NCTOYHHKH SHEPTHHU KaK «PeCypChl
SHEPTUH, YTO TOCTOSHHO W IUKIMYECKH
BOCCTAHABIIMBAIOT JHEPreTHYECKyI0 IIeH-
HOCTB ¥ MOTYT OBITh IPEBPAILICHBI B ITOJIE3-
Hyto paboty. iHpIMU cll0BamMH, BO300OHOB-
JsIeMble MICTOYHHKH SHEPIHH OOHOBIISTIOTCS
MIOCTOSIHHO, 0€3 BPEMEHHBIX OrpaHHYCHUH,
U MMEIOT OIpeJeNCHHbI IOTeHIHAID)
[13, c. 5]. CuuraemM HemOCTaTOYHO YMECT-
HBIM HCIIOJIb30BaHKUE B JIAHHOM OIIpesiese-
HUK (POPMYITUPOBKU «OOHOBIISIOTCS [TOCTO-
SHHO, 0e3 BPEMEHHBIX OrpaHHYCHHID»,
BeJlb NPOLIECC BOCCTAHOBICHHS YKa3aHHBIX
HCTOYHMKOB SHEPTHU XOTS U IPOHCXOAUT
TIOCTOSIHHO, OIJHAKO B OTHENBHBIX CIIyJasix
TaKWe UCTOYHUKU HE MOTYT HMCIIONB30BaTh-
Csl TIOCTOSIHHO M TPeOYIOT OIpeeIeHHOTO
BPEMEHH JUTSl JOCTYDKEHHS TIPEKHEro 00b-
eMa XpaHUMOH SHEPrUHL.

A.B. IIpoxon ompenesnsier BO30OHOBIIS-
€MBbIE SHEPropecypChl Kak «pecypchbl, KOTo-
Ppble IOCTOSIHHO 00Pa3yIOTCsl €CTECTBEHHBIM
WIM aHTPOIIOTCHHBIM ITyTEM», BBIIEISS
Cpe/iy HUX HencuepriaeMble — «IOCTYIIHbIC
00BbEMBI KOTOPBIX CYIIECTBEHHO HE 3aBUCST
OT WHTEHCHBHOCTH WUX HCIIOJIb30BaHUDY;
HCYEPIIACMBIE — IOCTYITHBIC 00BEMBI KOTO-
PBIX HEIOCPEICTBEHHO 3aBHCAT OT MHTEH-
CHBHOCTH HX HCIIOJB30BaHIS); 1 OHOJIOTH-
YeCKH BO30OHOBIISIEMBIE — «JHEPrOPeCYpChl
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OPraHUYECKOro IPOUCXOXKIEHHUs, BOCCTa-
HOBJIEHHE KOTOPBIX POUCXOUT Onaroiapst
AKKyMYJIMPOBaHHIO COJHEYHOM 3HEpruu
U KpPYroBOpOT@ BEILECTB B HKOCHCTEMAX)
[14, c. 84]. Yka3aHHOe onpezienieHue Hanbo-
Jiee TIOJTHO, TIO HAIlleMy MHEHUIO, OTPaKaeT
OCHOBHBIE Y€pPTHI U BKJIFOYAET KaK MOXKHO
Oornee MMPOKWII IepedeHs BO30OHOBIIIE-
MBIX HCTOYHHKOB SHEPTHH.

[eiicTBytomee 3aKOHOJATENILCTBO
VKpauHBl [JaeT omnpeneieHre MOHITHS
«BO30OHOBIISIEMbIE MCTOYHUKH DHEPTHN»
B 3akoHe Ykpaunbl «O0 anbTepHaTUBHBIX
HCTOYHUKAX SHEPIHU» KaK «BO30OHOBIIsIE-
Mbl€ HEHCKOIAeMble UCTOYHUKH DHEPTHH,
a MMEHHO SHEprusl COJHEYHas, BETPOBasi,
aepoTepMajbHasi, TeoTepMallbHast, THIPO-
TepMaibHas, SHEPrUs BOJIH U TIPUINBOB,
THIPOIHEPTHs, YHEprusi OHMOMAcCHI, rasa
W3 OpraHMYEeCKHX OTXOIOB, Ta3a KaHaJH-
3aI[IOHHO-OYHCTHBIX ~ CTaHIWMH, Ownora-
30B» [7]. I3 maHHOTO ompeneneHus cie-
IyeT, 9TO 3aKOHOJATeNlb BBIIEISET JIUIIb
JIBa KJIIOYEBBIX MPH3HAKA — CIIOCOOHOCTD
K BO30OHOBJICHHIO M JI00bIYa HEHCKOIIae-
MBIM ITyTE€M, IIPH 3TOM HMTHOPHPYS TaKue
YepThl, KAK HKOJIOTUYHOCTh U BO3MOXKHAS
HeucyepraeMocTb. Takke cuuTaeM Helle-
J1ecO00pa3HbIM, 110 HAIlIeMy MHEHHIO, TIpe-
JOCTABIIATh HCUEPIBIBAIONINI IepedeHb
BO300HOBIISIEMBIX HCTOYHUKOB OSHEPIHHU,
Be/Ib C TIOCTOSTHHBIM Pa3BUTHEM HOBEHIIIIX
TEXHOJIOTHI1 BO3HUKAIOT BO3MOKHOCTH ISt
MOTYYEeHUs] DHEPTUN M3 HOBBIX HCTOYHH-
KOB, YTO B JaNbHEHIIeM OyneT TpeGoBaTh
BHECEHUsI KaXK/IbIi pa3 N3MEHEHUH B 3aK0-
HozarenbcTBo. CunTaeM 1enecooopasHbIM
NPeyCMOTPETh HeHcUYepHaeMblii  nepe-
4eHb BO30OHOBIISIEMBIX HUCTOYHUKOB SHEP-
T'MH C BO3MOXKHOCTBIO OTHECEHHS K TAKUM
JF000T0  MICTOYHHMKA 3HEPrHH, KOTODBIi
OyzeT OTBeuarh KIFOYEBBIM MIPU3HAKAM.

Hogennoii B 0TEY4ECTBEHHOM 3aKOHO-
JIaTeNIbCTBE SIBIISIETCSI OMpE/EIEeHIE BO3-
OOHOBJISIEMOH SHEpPIuH, 3aKpeIUIEHHOE
B YcTaBe MexXIyHapOIHOTO areHTCTBA 110
BO300HOBIISIEMBIM HCTOYHHKAM SHEPTUHN
(IRENA), x xoTopoMy YKpauwHa NpHCO-
enuHunack 7 auBaps 2018 Ha ocHOBaHUM
3akoHa VYkpauHbl «O NpUCOEAMHEHUH
VYkpaunsl Kk YcraBy MexIyHapogHOTO
areHTCTBA 0 BO30OHOBIISIEMBIM HCTOY-
HukaMm sHepruu (IRENA)» Ne 2222-VIII
o1 05.12.2017 romga. Ctares 3 ykazaHHOTO
VYcraBa omnpernenseT BOCCTAHOBUTEIBHYIO
SHEPTHUIO KaK «BCE BB SHEPTUH, IPHHU-
MaeMble U3 BO30OHOBIIIEMBIX HCTOYHHKOB
9KOJIOTHUECKH PAlHOHAIBHBIM CIIOCO00M
1 KOTOpEIe, inter alia, BkmrodaroT: 1) Guo-

9HEPruio; 2) reoTepMaNIbHYIO0 JHEPTHIO;
3) TUIPODIEKTPOIHEPTHI0; 4) JHEPrHI0
OKeaHa, B TOM 4ucIe inter alia, HEprHIO
MPWIMBOB M OTIUBOB, JHEPIHIO BOIH
U TEIUIOBYIO SHEPTHIO OKeaHa; 5) ColHey-
HYIO HEPrHIo; 6) 3Hepruio Berpa» [15].
MexXIyHapoJHOE 3aKOHOAATENBCTBO
Yalie BCEro MCIOJIb3yeT HMEHHO TEPMHUH
«BO30OHOBIISIEMBIC WCTOYHHKU SHEPTHU
(“renewable energy”’). Kpome yxe ykazan-
HOTO BbIlIe MEXIyHAPOIHOTO areHTCTBA
0 BO30OHOBJISIEMBIM HCTOYHHKAM JHeEp-
run (IRENA), 3ToT TepmuH 3akperuieH
B [upextuse EBponeiickoro Ilapnamen-
ta 1 Cosera 2009/28 / EC ot 23 ampenst
2009 roma «O MOOMIPEHHUU K UCHOIB30-
BaHHIO DHEPTHH, MPOU3BEICHHONW M3 BO3-
0OHOBJISIEMBIX HCTOYHHKOB, KOTOPOil BHO-
CATCSI U3MEHEHHs, a 3aTeM W BOOOIIE
ormensiercs upexrtuBa 2001/77 / EC
u 2003/30 / ECy», xotopast B myHKTE (a)
CTaThu 2 ONpEAENSAeT SHEPIHI0 U3 BO300-
HOBJISIEMBIX HCTOYHHKOB KaK «3HEPrHIio,
MIPOM3BECHHYI0 U3 HEHCKOIAaeMBIX BO3-
OOHOBJISIEMBIX HCTOYHHKOB, B YACTHOCTH:
9HEPruI0 BeTpa, CONHEYHYIO, TeOTePMH-
YEeCKYI0, TUAPOTEPMHUUYECKYIO, MOPCKYIO
U THUIPOIIEKTPUYECKYI0, OuoMaccy, ras
OT 3aXOPOHEHUS OTXO/I0B, ra3 U3 CTAHIUI
OUYUCTKH CTOYHBIX BOJ 1 Ororas» [16].
BoiBoabl. Takum 00pa3zoM, mpu pas-
JIENICHUM HCTOYHHMKOB JHEPTUHM Ha Tpa-
IULIHOHHBIC W HETPaJUIHOHHBIE HEOO0-
XOZIMMO HCIIOJIb30BaTh HCKIFOYUTEIBHO
KPUTEPHH pacHpOCTpaHeHusi U 00bEMOB
HCIIOJIb30BaHUsI ONPE/IeIEHHBIX UCTOYHU-
KOB JHEpPIrUU Ha paccMaTpuBaeMou Tep-
putopun. BBUIy NaHHBIX KPUTEPUEB dTa
KJIacCU(HUKALUS HE MOXKET OBbITh UCIOJb-
30BaHa JAJIsSI OTJCNCHUsT BO30OHOBIISIEMBIX
HCTOYHUKOB DHEPTrHH OT HCKOMAeMBIX
U JIOJDKHA TPHUMEHSTCS IPH HCCIIEN0Ba-
HHM HMCTOYHHUKOB JHEPIHMH B HCTOpUYE-
ckoit perpocnekrrBe. Hambomnee pacmpo-
CTPaHCHHYIO MPAKTUKY B FOPHIMYECKOMH
JIOKTPHHE ¥ 3aKOHOIATENBCTBE paszieie-
HHS Ha albTePHATHBHBIC H BO30OHOBIIsIC-
MBbI€ HCTOYHHUKH SHEPTUH, YTO YaIlle BCETO
HCTIONIB3YIOTCSI B KaueCTBE TOXJIECTBEH-
HBIX WIH CHUHOHMMHYECKUX TOHSITHH,
cunuTaeM HeOOXOMUMBIM U3MEHUTH BBUILY
UX MPUHIMIIHATBHBIX PA3IHYUil B MOHU-
MaHUM TOHATHH  «aJIbTEPHATUBHBIN»
U «BO300OHOBIsAeMbIi». Cunraem, dYTO
3aKOHOJATEIbHO 3aKPEIJICHHOE MOHSITHE
«aJIBTePHATHBHBIC MCTOYHHKU SHEPTHN»
HE COOTBETCTBYET TPEOOBAHUSIM 3aKOHO-
JIATCNIbHONH TEXHHKH B 4YacTH TOYHOCTH
U OMNpECICHHOCTH [aHHOTO TEepMHHA

u TpeOyeT 3aMeHbl Ha «BO30OHOBIIAEMbIE
HCTOYHUKHU SHEPTUMN», K KOTOPBIM MOXKHO
OTHECTHU BCE CYILECTBYIOLINE U BO3MOXK-
HblE B Oy/lylieM UCTOYHHUKH, YTO COOTBET-
CTBYIOT KPHUTEPUSIM SKOJIOTUYHOCTH IIPH
UX TOJYYCHHUH W/WIM HCIIONb30BaHUH,
a TaKk¥Ke CIOCOOHBI CaMOCTOSTEIBHO BO3-
OOHOBIATH OOBEMBI XPaHUMOH HSHEPTrUN
B OTHOCHUTEJIBHO KpaTKHe CTPOKH WU JKE
OBITH HEHCUEPIIAeMbIMU.
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IMOJIUTUKO-ITPABOBBIE IPEIITOCHLIIKHA
BKJIOYEHUS KA3BAXCTAHA B COCTAB
POCCHHUCKOUN NMIIEPUM (1714-1818 I'T.)

Auexcanap UBAHOB,

KaHANAIAT IOPUINIECKUX HAYK,
cTapuuii npenoaasareib Kadeapbl TEOPUU M HCTOPHU TOCYapCTBa U IIpaBa
Hannonanenoit akanemuu Ciyk0b1 0€3011aCHOCTH YKpaWHBI

AHHOTAIUA

B crarbe paccMaTpHBarOTCs pa3iIMYHbIC ACTICKThI HCTOPUKO-IIPABOBOI pealbHOCTH
XVIII — nayana XIX BB., cBA3aHHBIE ¢ BKIIIOUeHUEM Tepputopun Kazaxcrana B coctas
Poccuiickoii nmnepun. Ocoboe BHUMaHUE YAENAETCS aHAIU3y 3TUX IPOLECCOB CKBO3b
NPU3MY CUCTEMbI ME&XIYHaPOJAHBIX OTHOIICHU pacCMaTPHBAEMOro IIEPUO/Ia, B YaCTHO-
CTU Yepe3 CTAaHOBJICHHE POCCUHCKON SKCIIAaHCMOHUCTCKOM uaeosnoruu. ITokasaHsl Tak-
e 0COOCHHOCTH IOPUIUUYECKOTO CONPOBOXKJICHUS MOATOTOBUTENBHOTO dTala 3axBara
Ka3aXCKHUX JKY30B M UX MOCJIEAYIOLIEro BKIOUEeHUs B coctas Poccun.

Kurouesnle cioBa: Kasaxcran, Poccuiickas umnepus, >y3bl, 9KCIIaHCHS, METOABI
NIeSITeNbHOCTH.

POLITICAL AND LEGAL PRECONDITIONS
OF THE KAZAKHSTAN INCORPORATION INTO
THE RUSSIAN EMPIRE (1714-1818)

Aleksandr IVANOYV,
PhD in Law,
Senior Lecturer of the Department of Theory and History of State and Law
of the National Academy of the Security Service of Ukraine

SUMMARY
The article deals with various aspects of the historical legal realities of the XVIII —
XIX centuries concerning incorporation the territory of Kazakhstan into the Russian
Empire. Special attention is drawn to the analysis of those processes within the paradigm
of the system of international relations of the examined period especially throughout
the principles of the Russian expansionist ideology. There are also listed peculiarities
of the legal providing of the preparatory stage of the Kazakh juzes capture and their

incorporation into the Russian Empire.

Key words: Kazakhstan, the Russian Empire, juzes, expansion, methods of activities.

IMocranoBka mnpodaembl. Poccwuii-
CKHIl HKCIIaHCHOHH3M C JBOJIIOIOHHOM
TOYKH 3pEHHs — SIBICHHE KOMIIJIEKCHOE,
KOTOpoe 0a3upyercs Ha MOLIHOM HJEO-
JoruueckoM Oasuce, HawaBiemcs: Qop-
MUpOBaTbcs ¢ cepenuHsl XV B. lImenHo
B 3TO BpeMsi MOcKOBCcKuil maps Maan I,
JKEHUBIIUIICA HA MIEMSHHUIE MOCTIeIHe-
ro BU3aHTHHCKOro ummeparopa Muxau-
na [Naneonora Codwe, mpoBo3riIacui ceos
€ro HacjeJHWKOM, a MOCKBy — IpaBo-
npeemHuneil Koncrantunonosnsa. Takum
obpa3oM, Hayanocb  (OpPMHPOBaHHE
koHUenuuu «MockBa — Tperuit Pump»,
CTaBILIEH ompeneinstomeil npu GopmMupo-
BaHUU SKCIIAHCHOHMCTCKOM HJIEOJIOTHH
MOCKOBCKOro rocyaapcta. K Hauamy
XVII B. chopMupoBamuch U MONYYUIH
arnpo0anuio B MOJIUTHYECKON MTPAKTUKE €€

OCHOBHBIE TOCTYNaThl. KBHHTICCEHIIMEH
MMOYTH TPEXCOTIETHETO TMpolecca Cra-
HOBJICHUS] POCCUHCKOIO 3KCIIAaHCHOHU3Ma
craino Bpems mnpasieHus [lerpa I, xopo-
HOBaHHOTO B 1721 . B KayecTBe HMMIIE-
partopa C TUTyJaMH «BEIUKUNA» U «OTell
otum3Hb» [7, ¢. 47]. Umenno npu [lerpe
c(hOpMHUPOBATKCH T€ OCHOBBI T'€OMOJH-
THUYECKOTO Kypca POCCHICKOTO rocymap-
cTBa (OTHBIHE TOA HaszBaHWeM Poccuii-
CKOIl MMIIepHH), U3 KOTOPBIX HCXOIWIH
€ro TPEeeMHHKH, BBICTPAauBasl CTPATETHH
pacUIMpeHus] CBOMX TOCYIapCTBEHHBIX
BruageHnii. OmHUM W3 CTPaTermYecKHX
SKCHAaHCHUOHUCTCKUX IIPOEKTOB ILapu3Ma
B 3TO BpeMs CTaJIO IIOKOPEHHUE TEPPUTO-
puu coBpemenHoro KazaxcraHa.
HcTtopuorpadpus npodiaemsl. Uccie-
JIOBaHUSl  TMPEANOCBHUIOK  BKIIFOUEHHS
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Kazaxcrana B coctas Poccuiickoil ummnepuu,
10 CyTH, HAYaJIUCh €€ HeMOCPEICTBEHHO
co BpeMEH ux (GopMHUpPOBaHUs, KOTIA U3JIa-
TaJIUCh PE3YNIBTaThl IEPBBIX POCCUMCKHX
SKCTIEMUIMI B Ka3axCKUE CTENH. YHHUBEp-
curerckas Hayka Pocculiickoll ummepuu He
HapaboTajia CyIIECTBEHHOTO HCTOPHOTpPa-
(rueckoro MaccuBa Mo UCCiIenyeMol Hamu
TeMaTHuke, a B OCHOBHOM B 3THX BOIPOCAx
ObLTa HaIPaBIICHHOH Ha 0OeCIIeYeHNe acCH-
MIJBITOPCKAX ~ YCTPEMJICHHH — TTOJIMTHKH
MIPABUTENILCTBA  OTHOCHTENBHO  Ka3aXoB.
Haubonee mpocrpaHHOe H3y4eHHE KOJIO-
HHUaJIbHas! TIOJUTHKA ApU3Ma B Ka3aXCKUX,
KHPTU3CKUX U KalCallKuX CTEIsIX MOMyduia
B coBeTckuit iepuof. [Ipu 3ToM Bce BBIBO-
JIbl COBETCKOH HMCTOPHOrpauu OCHOBAHBI
Ha WCTOYHHKOBEIYECKOW 0Oase J0peBo-
JIONMOHHBIX pabot. [IpmmMedarensHo, 9TO
TPYAB!I COBETCKMX YUYCHBIX, HAIMCAaHHBIE
1o Bropoit MupoBoii BOWHBI, OTJIMYAIOTCS
SPKO BBIPQKEHHOW KPUTHKOW 3aXBaTHHIE-
CKOW TIONIMTHKY mapu3Ma. B To ke Bpems,
Ha (hOHE MONUTHKU «APYKObI HApPOIOB)
B paborax ¢ koHna 1950-x IT. ¥ mpakTH-
yecku 10 Hayana 1980-x rr. mpeBanupyeT
BOCXBAJIEHHE «IIPOTPECCUBHOIO» 3HAYEHUS
BKJIFOYCHUS «IIOTPaHUYHBIX 3€MENIb (B TOM
YHCIie U Ka3axCKux) B coctaB Poccuiickoit
HMIICPHUU U, COOTBETCTBEHHO, «OIarmx»
HaMEpEeHU MOCIEeIHEN MpPU OCYILLECTBIIe-
HUM 3aXBaTHU4ECKOU nomutuky. Hecmorpst
Ha HaJW4ue psfa paboT 10 3asiBICHHOI
TEeMaTHKe CTaThbH, BOIPOCHI ITOJUTHKO-
MPaBOBOW OIIEHKH TPENIIOCHUIOK BKIIIO-
yennst Kasaxcrana B cocraB Poccuiickoit
HMIIEPHHU OCTAIOTCS B OOJIbLIEH Mepe Hepe-
IIEHHBIMH.

Hean u 3agaun cratbu. Mcxons us
BBIIIEHU3I0KEHHOTO, LIENbI0 CTaTbU SIBIIS-
eTcs OINpeeNiCHHe IEepedHs MPEANnoChI-
JIOK  TIOJMUTUKO-TIPABOBOTO  XapakTepa,
CIOCOOCTBOBABIINX  OECIpPEenATCTBEH-
HOMY 3axBaTy Ka3aXCKHX TeppUTOpHil
Poccuiickoii umnepueit. OmpenenéHHble
HAMH XPOHOJOTHYECKHE PpaMKH TEeMbI
CTaThM OXBAaTHIBAIOT MEPHOJ OT BPEMEHH
ornpasku Ilerpom I nepBoil skcnenunun
B Kazaxckyto ctemnsb (1714 r.) u 1o HopMa-
TUBHOTO OQopMiIeHHs BKiItoueHus: Crap-
nrero Xysa! B cocra Poccwuiickoii umre-
puu (1818 ).

! XKy3 — agMuHHCTpaTHBHOE 0Opa3OBaHHE

B BOCHHO-TIOJINTHYECKON OpraHM3ally Ka3aXoB.
B XVII B. Ka3zaxckoe XaHCTBO, CyIIE€CTBOBaBILEE
¢ cepeauubl XV B., NMOA BIMSHHEM BHEIIHENO-
JINTUYECKHUX (DAKTOPOB pacnajioch Ha TPH XKy3a —
Munamumii, Cpenauit u Crapumii. B opunmanbHbeix
JOKyMeHTax Poccuiickoli mmmepun B KauecTBE
CHHOHHMMA Ky3a HCIIOJIb30BAIOCH ITOHSITUE «OPIa»
(10 anasoruu ¢ 3os0toit Opoit).

[locraBneHHass uenp craTbd Mpea-
MojaraeT pelleHHe CIeIYIOMMX 3ajad:
ONpeJeNeHNe CTPATErnueckoro 3Hade-
HUSl Ka3zaxcKux cremneil mis Poccuiickoit
HUMIIEPUH; XapaKTepUCTUKA 3KCIAHCHO-
HUCTCKOM nonutuku Poccun B OTHOIIE-
Hun Kazaxcrana B oOmiem KOHTEKcTe eé
BHEIITHETIOIMTHIECKOTO Kypca; OCBelle-
HHE OCOOEHHOCTEH IONTrOTOBHUTEIHHOM
nesTenbHOCTH Pocculickoil umnepuu 1o
OpraHM3alyy JKCIIAHCHU B Ka3aXCKHX
CTEeIsIX, a TaKKe e€ IopuInYecKoro ode-
CIEYEHUSI.

H3noxenne 0CHOBHOIO MaTepHaa.
Hauano HenocpeacTBEHHOTO MHpUCOEAU-
nenus Kaszaxcrana k Poccuiickoii umrie-
pUHM OTHOCHUTCSI KO BPEMEHM IPABICHUS
nmrneparpurisl Aueb MoanHoBHBI (1730—
1740), xorna BHEIIHEOIUTUIECKUI KypC
Poccun yxe TBEpHO OasumpoBancs Ha
3anoxkeHHbIX Ilerpom I npunnunax. Tak,
B 1731 1. OpUTO TOKYMEHTAIIEHO OopmITe-
HO mpuHATHE Mnammrero JKy3a B cocTaB
Poccuiickoii umnepuu, a yxxe B 1740 r. —
Cpennero. Crapmmii JKy3 Obu1 npucoenu-
HEH nuub B 1818 1. — B paszrap akTUBHOTO
pacuIMpeHusl POCCUUCKUX TpaHMIl, UMe-
HyEeMOTO B COBPEMEHHOM 3amaHON UCTO-
puorpaduu MOITUTUKON «MOJTHHUEHOCHOM
skcraHcumy. OTHAKO Ke ITU TEPPUTOPUHI
HE pa3 CTaHOBWINCH OOBEKTaMH pOC-
CHICKHX TEONONUTHIECKHX HWHTEPECOB
emeé 3a7onro 10 O(HUIMATEHOTO HPHUCO-
enuHeHns. Jlexnmapupys HEoOXOIUMOCTH
«YKpeTuIeH!sI TpaHuIb», Poccust crpemn-
J1ach 3amoiTyduTh BeIXxof K Kacmmiickomy
Mopio. [T1aBHBIM NpENnATCTBHEM Ha MyTH
K 9TOH LIeNM Kak pa3 U ObUIM Ka3axCKue
HKY3bI.

[Tockonbky mepBble AKTUBHBIE AEH-
CTBHSI 110 BKJITIOYEHUIO TEPPUTOPUH COBpE-
menHoro Kazaxcrana B cocrtaB Poccum
MIPUIIINCE Ha BPpeMeHa MPOBO3IIANICHHUS
€€ uMIepuei, To B 9TOM KOHTEKCTE, B IIep-
BYIO O4Yepesb, MOMJIEKUT PAaCCMOTPEHHIO
CYIIHOCTH POCCHHCKOTO HMITEpHaIu3Ma
U uMmIepcko nonutuku. Ilpu stom cro-
UT TPUHUMAaThb BO BHUMaHue TOT (axT,
YyTO mpenuiecTBoBaBiiee Poccuiickoit
umnepur MocKoBCKO€ IapCTBO, 110 OLIECH-
KaM CHELMaINCTOB, TAKXKE OTINYAIOCh
MpU3HAKaMHU HMIIEPCKOTO TOCYyAapcTBa:
CTpeMJIeHHsI K TOKOPEHMIO M MPUCOEeNU-
HEHHUIO HOBBIX TEPPUTOPHIA OBLIN U3BECT-
HBI 371€Ch yXe JaBHO [6, c. 32]. OgHako
)K€ B METPOBCKHE BpPEMEHa KadeCTBEHHO
HM3MEHWINCH METOIBI U CPEACTBA pean-
3allUM 3TOM NMONMUTHKH. Bece teppurtopumy,
paHee IMpEeACTaBISBIINE CTPATETHIECKUIl

MHTEpeC Ul LApCcKoro MpaBUTENILCTBA (B
ToM uucie M Kazaxcran), moaBeprajiuch
TIHIATEIbHOMY NIPEBAPUTEIILHOMY U3yde-
HUIO ITyTEM «IKCHEIULIUID U MOCIenylo-
HIEMY 3aXBaTy U PHCOETHHEHHIO.

B »Tux ycnoBmsx HOBOE 3BydaHHE
nprodpena paHee W3BECTHAS KOHIICTIIIHS
«MockBa — Tperuit Pum», cosnaBmas
OCHOBY DPOCCUICKOH 3KCIAaHCHOHMCT-
ckoit wmpmeonornu. OcHoBanme CaHKT-
[lerepOypra kak HOBOW CTOJHIBI OBLIO
BEChbMa CUMBOJIMYHBIM B 3TOM KOHTEKCTE,
MOCKOJIbKY Jla’ke Ha3BaHHE ropoja ObLIo
CO3BYYHBIM C HaUMEHOBaHHEM cobopa
cesroro [lerpa — aBHOrO cobopa B Pume
[4, c. 92]. Taxxe mo aHanoruu ¢ Pumom
B LIEHTPE ropojia ObLT PACHONOXKEH OJHO-
uMEHHBINH cobop. I[Ipu 3TOM cMeHMIOCHh
COOTHOIIEHHE TOCyAapcTBa M IIEPKBH,
a TaKkXKe HICOJIOTHUECKOe HAalOJHEeHUE
CYIIHOCTH TOCYAApCTBEHHOM CIY>KOBI.
Tak, rocymapcTBEeHHas HJICONOTHS CTa-
BUJIACh BHIIE, HEXEIH IIEPKOBHAs, MpPH-
3BaHHas CIYXKUTb pealM3ali 3ajad
MEPBOH, a HE OMPENENATh €€ CYIIHOCTb.
Crnyxenne OTeyecTBY NpH OCYIIECTBIIE-
HHM TOCYJapCTBEHHOH CIIyKObl MpUpaB-
HUBAJIOCh K CIIy>KeHHUIO bory, Biekyiemy
3a co0oii criaceHre YeI0BEUSCKOM AyIIu.
Eciau panee crarycom OoronsOpaHHOro
o0Jafan auIb ape, TO TEeph 3TO pac-
MIPOCTPAHSAIOCh M HAa BECh YWHOBHUYHUI
ammapat. CoOTBETCTBEHHO, BCE NEHCTBUS
TOCYIapCTBEHHBIX CITYXKAIIHX (B TOM YHC-
JIe ¥ Ha MEXIyHapOoJHOI apeHe) paccma-
TPUBAIMCH KaK M3HAYAIBHO OZ0OPCHHbIC
Bborom u coBepiiénnbie o 60xbeMy Ona-
TOCJIOBJIEHUIO.

JI11s1 moHMMaHuUs MPEANOCHUTOK BKIIIO-
YEeHUs] Ka3aXCKUX TEPPUTOPHUI B COCTaB
Poccuiickoif uMIepun BaXXHO YYUTHI-
BaThb CYIIHOCTb 3TOTO TOCYJapCTBEHHOTO
obOpazoBanus. Ilpexne Bcero, ciemyer
OTMETUTh, 4TO 3amylueHHbId I[lerpom I
KOMIUICKC MpeoOpa3oBaHU B pPa3HBIX
chepax MOIECPHH3HPOBAI TOCYAAPCTBO
JUIIb BHEIIHE, OCTaBIsAsA ero (eonanb-
HBIM MO CYTH M JANEKUM OT YBaXKECHHs
K OOLIENIPU3HAHHBIM IIPUHIUIIAM MEXIY-
HapOIHBIX OTHOIIEHHH. AMEpHKaHCKHUE
noauTonord Tusmu u DBaHce pa3paboTanu
KOHIIETIIIUIO  «TOCYyAapCTBa-rpaduTens»,
ucxoas u3 0000ILIEHHs OMBITA CYLIECTBO-
BaHHUS 3araJHOEBPONEHCKUX (eonanb-
HBIX TrocymapctB [8, c. 234]. CormacHo
9TOM KOHIEMNIMH, MEXaHW3M CpeIHEBe-
KOBOTO TocymapctBa 3amamgHoil EBpormbr
MOXET OBITH COOTHECEH CO CTPYKTYpOil
U CYyIIHOCTHIO OpPraHM30BaHHOW Tpe-



cTynHoi rpynmnsl. Bo maBe rocynapcrsa
CTOsIa TOCHOACTBYIOIIAS BJIMTA, CTpe-
MUBLIASICA 3aIlONyYUTh B CBOE pAacropsi-
JKEHHE KaK MOKHO OOJblee KOJIHYECTBO
pecypcoB. DTH pecypchl, UCIIOIB30BaHUE
KOTOPBIX IPEIyCMaTpHBalIOCh B HHTEpE-
cax MpaBswIeil AIUTHI, B3UMAIKCH y TIO/-
BIACTHBIX WM HENPUBHIECTMPOBAHHBIX
cnoéB obmiectBa. COOTBETCTBEHHO, Kak
YTBEP)KAAIOT aBTOPHI paccMaTpHBAEMOil
KOHIICTIIIUHM, BEPXOBHBIM  IpaBHTENIEM
rocylapcTBa CTaHOBWJIOCH JIMIIO, MMEB-
IIee HAKOIUICHHBIH OIBIT OpraHu3aliu
HACWJILCTBEHHBIX JIEHCTBUH C LEIbIO B3U-
MaHUs PECYpCOB y HU3IIUX CIOEB 0OlIe-
CTBa, KOTOPOE MOIJIO ObI IPUMEHSTH 3TOT
OIIBIT, HAXOsICh IpH BiacTu. OUeBHIHO,
4TO CHOXKuBLIasics B Poccun k Hauamy
XVIII B. «1BOpSHCKAsE MOHAPX U TOJXO-
JIUT MOJ OMHUCaHKE NPEIOKCHHOH BBIIIE
KOHIIETIITNH. Tak, HampuMep, COIIAcHO
ykazy Ilerpa I 1700 r. Gputa ycraHOBICHA
TOCyIapCTBEHHAass MOHOIIONMSI HAa TOPTOB-
JII0 JIEKapCTBEHHBIMHM PACTEHMSAMMU: 3aro-
TOBJICHHOE CBIPbE B3UMAJIOCh Y HH3LIMX
CJI0EB HaCEeNEHHUs, a BCS NPUOBLIL OT €ro
peanu3alnuy 1ula B HapcKylo kasHy. Emé
OIIHUM SIPKMM HPHMEPOM B 3TOM KOHTEK-
cTe ABJIsIeTCs napckuit ykas «O mopsake
HACJICNIOBAHUSI B JIBW)KUMBIX U HE/BU-
JKUMBIX uMymiectBax» (mapt 1714 r)
[4, c. 112], ckpbITO MaBaBIIMN JBOPSTHAM
[IPaBO NPUOOpETaTh B KadecTBE Haclel-
cTBa JI000€ HMYIIECTBO HE3aBUCHMO
oT crocoba ero oOpeTeHus, B TOM YHC-
e u myTéM 3axBaTa (4TO W MPOUCXOAHU-
JI0 B JaJbHEHIIEM Ha NPHCOEANHEHHBIX
K Poccun ka3axcKuxX TEppUTOPHSAX).
Boie mokaszano, uto crpoit Poc-
CHUUCKOH HMIIEPUH CXOXK C MOJAETbIO,
ONMUCAaHHOW B KOHILEIIIHMU «TOCYIapCTBa-
rpaburens». [IoaToMy OHa MOXeT OBITH
NpUMEHUMA JJIsl XapaKTePUCTUKH Pa3BU-
tus Poccun B paccmarpuBaeMblil IEPUOA.
B o xe Bpems st 6omnee 3PeKTHBHOTO
e€ WCIIONB30BaHMsI B KOHTEKCTE aHAJIM3a
POCCHIICKOH BHEIIHEH HONUTHKH (B TOM
YUCIIe HKCIIAHCHOHHCTCKOM) OHA HY»KJa-
eTcs B JIONIOJIHEHUM W KOHKPETH3allHH.
Ha Haru B30T, MCXO/1s M3 HCTOPHUYECKUX
peanuii uccieqyeMoro Iepuoja, OIu-
CaHHas BBIIIC KOHIEHIUS MOXET OBbITh
JIOTIOJTHEHA CIIETYIOIUMHU HOJIOKEHUSAMHU.
Bo-nepBbIxX, MOCKOIBKY FOCIIOACTBYIOIIAS
BepXyllIka CTaBWiia mepes coboil 1enb
MOCTOSIHHOTO B3WMaHHs PECYpCOB JUIs
CBOWX IIeJIeii, 3TO IPUBOAMIIO K HEOOX0IH-
MOCTH [TOUCKa BCE HOBBIX M HOBBIX HCTOY-
HUKOB 3THX pecypcoB. [Ipu 5ToM omKHa

ObL1a OBITH BOSMOJKHOCTB UCIIOIb30BAHUS
9THX PECypCOB IPH MHUHUMAJIbHBIX 3aTpa-
TaxX YelOBEYECKUX, BPEMEHHbIX U Mare-
PHAJIBHBIX CPE/ICTB.

Bo-BTOphIX, ¢ 1LENbI0 OOecreyeHus
JOCTyIa K KETaeMBIM pecypcam, X U3b-
STUSL ¥ HCTOJIB30BAHUS TIPEIIoaranach
pa3paboTka W peamu3anusi COOTBETCTBY-
IOIUX CTpAaTeTHH, MAIOMNX BO3MOX-
HOCTh ONTHUMH3HMPOBaTh HEOOXOIUMEIE
yemnust. C atoit nensto [1€rp I mpoBoaun
0co0Y0 TOJIUTHKY 110 IPUBICYCHUIO HHO-
CTPaHHBIX CIELHAINCTOB HA POCCUICKYIO
ciryx0y. B-TpeTbux, HakKoHel, BOIUIO-
IIEHHe JTUX CTpareruidi B Macmradax
TOCyAapcTBa BMECTE ¢ HEOOXOIMMOCTBIO
BJICKJIO 32 COOOW COBEpLIEHHE 3KCIIaH-
CHH C 1IEJIBIO TPUCBOCHHS PECYPCHBIX 0a3
U YCTaHOBJICHHS CBOETO KOHTPOJIS Hax
Humu. Ilox skcmaHcueil 3nech MOHHMA-
eTcsl pacpoCTpaHEeHHEe BOCHHOTO, 9KOHO-
MHYECKOTO ¥ KyJIETYPHOTO BIHSHUS TOCY-
JIapCTBa Ha OINpPEISNIEHHYIO TEPPHTOPUIO,
UMelee KOHEYHOM WENplo €€ OKKy-
nauyio U npucoenuHenue. Cpencrtsa,
C MOMOIIBIO KOTOPBIX PacrpocTpaHseTcs
9TO BJIMSHUE, BBIOUPAIOTCS TaKuM 00pa-
30M, 4TOOBI O0ECHEYUTh HPEANOCHUTKU
JUIE MakCHMAJbHO OBICTpOro M Oecrpe-
MSTCTBEHHOTO BKIIIOUCHHUSI OKKYITPOBAH-
HOH TEpPUTOPHU B COCTaB TOCYAapCTBa-
OKKYTIaHTa.

Xots (hakTBl POCCHHCKOTO MPHUCYT-
CTBHS HAa Ka3aXCKHX TEPPUTOPHSX (HK-
cupoBanuck emeé ¢ XV B., BCE ke Havalo
AKTUBHOM (ha3bl IKCIIAHCHU NPHUIIIOCH HA
BpemeHna Ilerpa 1. B uctopuu Poccuun on
B OCHOBHOM XapaKTepH3yeTcs HE HHaie
Kak Lapb, «npopyousimii okHo B EBpo-
mMy», MPUBHECHIMHA SJIEMEHTHl 3amajHoi
KyJBTYPbI B POCCUHUCKUIA OBIT TeX BPEeMEH.
Bwmecre ¢ Tem, B ero BHEIIHEH MOTUTHKE
OIJHO M3 BO)XHBIX MECT 3aHHMAJO a3uar-
CKOe HampaBieHHe. B kadecTBe O1HOTO
U3 KIIOYEBBIX IIOCTYIAaTOB POCCHHCKOM
TEOTIOIMTHIECKOX  CTPAaTeTHH HMMEHHO
B 9TO BpeMs yTBEpAMJIach «3allUTa rpa-
HUL, MpPENIoaraomas BO3MOXXHOCTb
3axBara IPUIPAHUYHBIX HAPOIOB, SKOOBI
NPENATCTBYIONIMX Oe30IacHOMY  Cylle-
ctBoBanuio Poccuu. K uncny TakoBbIX,
B YaCTHOCTH, OTHOCHWJINCH HapOIHOCTH,
NPOXMBABIINE B KUPTH3CKUX U TyPKMEH-
ckux cremsix. Ilo BBIpaXEHHIO HCTOPH-
KOB, [I€Tp uCKay «KiIrO4Y U BpaTra» K 3TUM
CTENsIM, Ha pOJb KOTOPOTO WAEATHHO
MOAXOIMIIN Ka3aXCKUE CTENH BBUAY KakK
TEPPUTOPHATBHON OJIM30CTH, TaK U CXOJI-
CTBa TIPOKMBAIOIIETO B HUX HACEJICHHS
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C KUpIru3aMu U TypkMmeHami [3, c. 282].
Tepputopun  MOCIEAHUX  TPAHUYHIN
¢ Unaueit, Tonbko uto craBmei B 1707 .
koJyioHuel BemukoOpurtanuu. B pyccko-
AQHIIMHCKUX OTHOLIEHUSIX HA TOT MOMEHT
Ba)KHOE MECTO OTBOAMIOCH KOJIOHUAJIBHO-
My CONEpPHHYECTBY, M CPEeIH BaKHEHIITHX
3aJad BO BHEUIHEMOIWTHYECKOM Kypce
Poccun ObIIO yTBEp:KICHHE CBOETO BIIH-
sHusl B MHOUM U yCTAaHOBJIGHHS KOH-
TpoJIsi Haj TOproBiieil Bo Bcei Cpenneit
Aspnn. Ilo3TOMy 3aHSATHE Ka3aXCKHX CTe-
nei, a HOTOM U KUPTU3CKHX M TypKMEH-
CKHX, OTKPBIBAJIO Obl POCCHHCKOW apMHUU
MmyTh K 3axBary Uuauu.

Cama 1o cebe TeppUTOpHsI COBPEMEH-
Horo KazaxcTana Taxke sIBIIach CTpare-
TUYECKH BaXXHOH Ui Pocculiickoil umre-
pun. B wacTHOCTH, pedp mia O pekax
Amynapest 1 CeIp-Zlapbs U 0 «30JI0TBIX
meckax» ux Oeperos. IlommMo HambIBa
30JI0Ta B JIOJMHAX JTHUX peK, OBIBIIErO
TPaJUINOHHBIM TIPOMBICIIOM KaJMBIKOB,
poccusHEe  3aMBIIUIUIM  MAacIUTaOHBIN
MIPOEKT 10 OOYCTPOMCTBY IUIOTHHBI IS
coenuHeHus Amynapsu ¢ Kacnumiickum
MopeM. CUHTaNoCh, YTO TaKMM 00pa3oM
MOXHO OBLIO Hanbonee OeCHpensaTCTBeH-
HO TIOCTaBJISITh TOBAPHI HA KPYIHBIE CPeJi-
Hea3uarcKue peIHKU. BmecTe ¢ Tem, peru-
oH Cpenneit Azun I1érp 1 paccmarpusan
Kak OeCIUIaTHBIN HCTOYHHK 3K30THIECKUX
3Beper M NTHI, KOTOPHIX MOXHO OBLTO OBI
HCTIOJIB30BAaTh B Ka9eCTBE JApOB JPYTUM
MoHapxaM. HakoHen, ycuimBIieecs BHU-
MaHUE K 0COOEHHOCTSM OOIIECTBEHHOTO
CTPOsI M OOLIMHHOTO 3eMJIe/IeTIHS B Ka3ax-
CKUX, KUPTH3CKHUX U TYPKMEHCKHX CTEIsX
CBHIETEIbCTBOBANIO 00 mHTEepecax Poc-
CHH K 3aHSTHUIO UX IUIOJOPOIHBIX 3€MEIb.

BBugy cromp BaxkHOTO CTpaTeru-
YECKOTO 3HAYEHHs Ka3aXCKHX TEPPHUTO-
puil Ul POCCHICKOrO TOCyJapcTBa, IO
WHUNWATUBE Haps B 3TOT PETHOH CTall
HaNpaBIAThCS  CIEHHUAIBHBIE OKCIIEAN-
ouu s Ooree MOAPOOHOTO HW3YYEHUS
MeCTHBIX ycioBuid [2, c¢. 60-67]. Ilep-
BOM KpYHHOH 3KcIenuIuel, HampaBiieH-
HOW Mo mapckomy ykasy 1714 r., Gbuio
MOCONBCTBO B XUBY TOJ MPOBOJOM
A. BexoBuua-Yepkacckoro. ITo  ObLI
00paII€HHbII B XpUCTHAHCTBO KabapanH-
CKHil MyCyJIbMaHHH, 3aBepOOBaHHBINA Ha
POCCHICKYI0O TOCYAapCTBCHHYIO CIIyXkOy.
Cpenu 3a51a4, TOCTABIEHHBIX SKCIICAUIIH
ITerpom I, ObuTH Kak BechbMa TPHBHAIb-
HbIE (BBISICHUTH MECTOHAXOXICHHE pycia
peku AMymapbs, COBEPIIUTH JETaIbHOE
onucanne myTH B VIHIUIO Yepes 3Ty pexy
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C COCTaBJICHHEM KapT M IUIAHOB MECT-
HOCTH, TP 3TOM BBISICHAS BO3MOXKHOE
HaJM4YKMe JIYYLIEro IMyTH), TaK U OTKPbI-
TO arpeccUBHbIC, 3KCIIAHCHOHHCTCKUE
(CKJIOHUTD K «BEPHOCTH M HOJIAHCTBY»
xurenedl Xusbl U byxapsl, 3axBaTuTh
XUBHHCKHE TOProBele cyma). llpm stom
apb OTAEIBHO OTMETWJI, YTO B CIIydae
HETIOBUHOBEHUSI MECTHOTO HAaceIeHUs
WIeHaM SKCIEANINH Pa3peleHo IphMe-
HSATb CHITy B 1000M 00bEMe. J{iis BBITION-
HEHUsl yKa3aHHBIX 3a/1a4 B PACIOPSIKCHUE
kamutana A. bekoBuua-Uepkacckoro
ObLI BBIJETICH BOCHHBIH OTpSAA B cOCTa-
Be 1760 yenmoBek M OEHBIU B pa3Mepe
5000 py6mneii. [IpenBaputenbHO MpoBee-
HHE 3TOM SKCIETUIUH ObIJIO COIIACOBAHO
LAPCKUM MIPABUTEIHCTBOM C XHUBHHCKUM
XaHCTBOM, 3aHMMAaBIIMM Ha TO BpeMs
JOMUHHPYIOIIEE IIOJIOKEHHE B CpelHe-
aszuarckoM pernone. Ilomydus 3aBepeHus
B 0e30macHOCTH M OOEIIaHHUSA BCECTO-
POHHETo COAEHCTBHS, POCCHIiCKas dKc-
NeAuLMs Hayana cBoil myTh B Mae 1715 .
(o 1pyrum naHHBIM — B siHBape 1716 ).
Ipaktuueckn cpa3y otpsan bexosnua-
Yepkacckoro Havasl 3aHUMAThCS HACHIIb-
CTBEHHBIM 3aXBAaTOM MECTHBIX 3€MeJb
U TOPIOBBIX IyTeH, a Takxke rpadexamu
MECTHOTO HaceleHus. Takoe NOBEICHUE
WICHOB «IKCIIEIUIMN) BBI3BAJIO BOOPY-
XKEHHOE CONPOTUBIECHHE CO CTOPOHBI
oifparoB, HacesBIIHX JKyHTrapckoe XaH-
CTBO, B XOJI¢ TPOTHBOCTOSIHUSI KOTOPBIM
rmoru0iia 3HaYUTENFHAs YacTh POCCHSH,
B TOM YHCJIE U UX IJIaBa.

Tem He MeHee, 4acTb MOCTABIECHHBIX
LIAPCKUM IIPABUTEJILCTBOM 3aJ1a4 3Ta 3KC-
nequius BcE ke BhlmoyHWiIa. Tak, Oblia
cocrapieHa mnepBasg B Poccun mnompo6-
Has kapra Kacnuiickoro mops, Gmaroma-
psl 4eMy CTaJl0 U3BECTHO, YTO, BOIPEKH
CYIIECTBOBABIINM Y POCCHSH IPEICTaB-
neHusM, pekn Amymapes u Ceip-/lapbs
HE BIAJajid B HEro. DTO CYIIECTBEHHO
MTOJIMBIBAJIO POCCHIICKHE IIIaHBI MO B3S-
THIO TOJ KOHTPOJb CpPEeIHEea3uaTcKoro
pbiHKa u 3axBaty Muaun. Bmecre ¢ Tem,
Ha BBINOJIHEHUE PACIOPHKEHUS Laps 10
00yCTpONUCTBY BOCHHBIX YKPEIUICHUH Ha
KacluicKux Geperax ¢ Lesblo CKIOHEHHS
XMBHUHCKOTO XaHCTBA «K BEPHOCTH H TIO]I-
JIAHCTBY» OBUTH 3aJI0’KeHBI KpenocTb CBsi-
toro [lerpa u yxpernenne AnexcaHapos-
CKOE, a TaKKe KPENoCTh B HANpaBICHUN
Actpaxanu. Bmecre ¢ TeM, pycckue coi-
JIaThl Ha9aJl CAMOBOJIBHO COOMpATh 1aHb
€ XKHTeJIel 3TOro ropoa, YTo CIPOBOLU-
POBAJIO HAYaJIO MOATOTOBKH K BOCCTAHHMIO.

B xone atoro Boccranus 1717 r. kak pa3
W HAaCTYNMJ Kpax PYCCKOW 3KCIEAWIINH,
a yIleNieBIlUe IpelcTaBUTeIn e€ JocTa-
BWJIM HA POJMHY COCTaBJICHHbIE KapThl
MECTHOCTH.

ORHOBPEMEHHO € SKCHETUINEH Kamn-
TaHa A. bexoBuda-Yepkacckoro neiicTBo-
BaIM U APYTHE — KaK B YaCTHOM MOPSII-
Ke, TaK ¥ OT UMeHH rocynapctBa. Camoit
W3BECTHOM W3 HHUX OBLIa OKCIIECHIUS
noaronkoBHUKa M. Byxromema, co3man-
Hasg B COOTBETCTBHMHU C LIAPCKHM YKa30M
ot 22 mas 1714 1. «O noxone B Kanmpii-
KyI0 3eMIII0 Ha peke Jlapbe, Ui mokope-
HHUS T€X MECT, Ie JOOBIBAIOT 30JI0TOX.
OcHOBHOMU 3a/1aueil, CTOsIBIIEH mepes K-
neauipe, ObUI0O OCHOBaHHE ropoja Ha
MOAKOHTPOJIFHOM KaJIMBIKaM SIMbIIeBoM
o3epe Omu3 pexu Upteim s o0ycTpoii-
CTBa MO3ULMH C LEJNBI0 JalbHEHIeHl
OKKymamuu 3tux 3emenb. Camo mo cebe
9TO 03€pO SBISUIOCH HCTOYHHKOM JIOOBI-
BaHMS BHICOKOKAUE€CTBEHHOMW OeJIoi CouH,
YTO, HECOMHEHHO, TaKXKe IPEeICTaBIISIIO
3HAYMUTEIbHBIII MHTEpeC JUIi POCCHSH.
B nienom skeneanIys NpouiiIach J10 JeTa
1716 r., u B Xoz1e €€ LapcKoe MpaBUTEIb-
CTBO NPEANPUHUMAIIO MOIBITKH YAOBJIET-
BOPEHHS TEPPUTOPUAIIBHBIX HPHUTA3AHUM
K TOCylapcTBaM, HaXOIMIIUMCS B Ka3ax-
ckoit cremu. Tak, Hampumep, 27 ¢eBpa-
s 1715 . ot umenu Ilerpa I u cubup-
ckoro rybepuaropa M. I'puropneBa ObIx
HampasJeH YAsTUMaTyM JKyHrapckomy
XaHCTBY ¢ TpeOOBaHMEM O NPU3IHAHUHI
CBOMX IPUIPAHUYHBIX TEPPUTOPHUIl poc-
cuiickumu. [l BOIUIOLIEHUS IOJOXe-
HHM ATOTO YIBTUMaTyMa B XH3Hb KaK pa3
1 OBUTH MCIIOJIB30BaHbI CUJIBI OTPsia TIOJ-
nonkoBHuka W. Byxronsma. [locne 3ans-
THUSI HEOOXOIMMBIX TEPPUTOPHUIA OTPSL 1O
3a[JaHUI0 TPABUTEIBCTBA B3SUI IOX CBOI
KOHTPOJIb UCTOYHUKHU TOOBIBAHMUS KeJle3-
HBIX, 30JI0TBIX U cepeOpsHbIX pya. Janee,
Kk Jyery 1716 r., mocimemoBano Iapckoe
yKa3aHWe CKJIOHHTh K HPUHITHIO TIPH-
cArM Ha BepHOCTh Poccuiickoil umnepun
JDKYHTapcKoro xaHa (XyHraimm). Hagas-
LIMECs aKL1HK 110 BHEIPEHHMIO €ro B )KU3Hb
BBI3BAIM BOJIHY IIPOTECTOB MECTHOTO
HACEJICHHUS, B PE3YJbTaTe KOTOPHIX 0OJIb-
LIMHCTBO COJJAT OKKYNAIMOHHOW apMUM
morubiu, kak u otpsa A. bexoBuua-YUep-
KAacCKOTO.

[lompITkKa BOCCTaHOBHUTH 3aJOXKEH-
HBIE BBIIICONMCAHHBIMU JKCHETUIHASIMI
YKpeIuIeHHs Obl1a MPEATPUHSATA OTPSIOM
nonkoBHuka CrynuHa B 1717 1. Llensto
e€ OBUIO 3aKpENNTh POCCHICKOE MPHUCYT-

cTBHUe B peruone. [Tocine pasrpoma orpsna
W. Byxronblia IpKyHrapbl pa3pyLuin psij
3aJI0KEHHBIX HUM KPEeIoCcTel, peiHa3Ha-
YEHHBIX A7 0a3upOBaHUS POCCHUHCKOTO
BOGHHOTO KOHTHHIreHTa. Llenblo skcrenu-
run CTynuHa Kak pa3 ¥ ObUI0 BOCCTAHOB-
JICHVE TIaBHEHIINX U3 HUX (B YaCTHOCTH,
Ha SmermieBom o3epe). Ilociemyromue
OKCTICANINHA WMENN LEeNBI0 JHUIb 00y-
CTPOWCTBO HOBBIX YKPEIUICHHH, HO HH
oHH, HU oTpsix CTynMHA OTKPBITHIE Kapa-
TEJIbHbIE aKIMU CPEIIM MECTHOIO Hacele-
HHS Y)Ke He IPOM3BOMIIN. B To jxe Bpems
[IApCKOE TPABUTENBCTBO CTPOWIIO IUIAHBI
[0 TOKOpeHUIo JIKYHrapckoro XaHcTBa
KaK IJIaBHOTO MPENATCTBHA Ha MYTH
K YCTaHOBJICHHIO KOHTpOJS B CpeaHe-
aszuarckoM peruose. [losTomy BpemeHHOE
3aTHIIBE, BOCIPUHATOE HKYHIapaMHu Kak
MUp, Ucnonb3oBaiock Poccuelt s nox-
TOTOBKM K AaKTWBHBIM 3aXBaTHHYECKUM
JIEHCTBUSM.

B ocBoennn Poccueil HOBBIX TeppH-
TOpUIl BaKHOE MECTO BCEraa 3aHHMalla
nponaragaa. JTo, B YaCTHOCTH, Kaca-
eTCs ¥ Hay4yHBIX ONHUCAHUK POCCUICKON
9KCIIAHCHU B DPa3HBIX peruoHax. Tak,
HampuMep, emé HayuHas C yHUBEPCH-
TeTckoi Hayku Poccuiickoit ummnepuu,
BCerza MOAYEPKUBATIOCH MPOTPECCHBHOE
3HaUYEHHE NMPUCOEANHEHUS Te€X WM MHBIX
TEPPUTOPHH K POCCHICKOMY Trocymap-
ctBy [9]. OtHOCHTEeNmBHO KazaxcTana st
TEH/IEHINN MPOCIESKUBAIICH eI HeIo-
CPEACTBEHHO B PUTOPUKE CaMOTO0 IIapCKO-
ro IIPAaBUTEJILCTBA BPEMEH BKIIHOYEHHS
Ka3aXCKUX JXY30B B COCTaB HMIIEPHH.
B wactHOCTH, KaK YUHOBHMKH, TaK U yué-
HblE AKILEHTHPOBAJIM BHUMAaHHE Ha TOM,
YTO SKOOBI CYIIECTBOBABILHH B Ka3aXCKUX
CTETsIX KOUEBOW PONOIJIEMEHHOU CTpOi
MOT OBITh TPe0OPa30BaH B MOJHOLCHHYIO
rOCYJapCTBEHHYIO CHCTEMY TOJbKO Ona-
rojapsi pOCCUHCKOMY BIIUSHUIO. Jleckarb,
TOJBKO MOJNHAS OTMEHa TPaAWIMOHHOMN
Ka3aXCKOMl CHCTEMBI 3eMJICYCTPOWCTBA
U pacrlpoCTpaHEHHE Ha 3Ty TEPPHUTOPHIO
00IIEPOCCUIICKOTO  ITOMELINYBETO  3eM-
neBnaneHus (BMecTe C JABOPSHCKHMH
TUTYJIAMU JUIsl TIPEACTaBUTENEH MECTHOI
3HaTH) CI0COOCTBOBAJIH IPOTPECCUBHOMY
COLMAIEHO-9KOHOMHYECKOMY ~ Pa3BHTHIO
Kazaxcrana. [Ipu sTtoM pemeHusiM map-
CKOTO MPABUTENHCTBA KACATEIFHO BBIIIIE-
YKa3aHHBIX BOIPOCOB IIPEJIIECCTBOBAIIN
MOAPOOHBIE HCCIEAOBAHUS OCOOEHHO-
CTell Ka3aXCKOrO0 POAOBOIO M 3€MEJIbHO-
ro yKJIaga pycCKUMH y4E€HbIMU. [TomumMo
TOTO, YTO JIOTHKA UX UCCIIEOBaHNH OblIa



[OCTPOEHa TakuM 00pa3om, 1albl Ipo-
JIEMOHCTPHUPOBATh «HECOCTOSATEILHOCTBY
Ka3aXCKOTO yKJIajia, MPUBEAEHHBIE B HUX
JTaHHBIE MCIOJIB30BAJINCh YUHOBHUKAMU
npu  pa3pabOTKe MEXaHHW3MOB Kpyllle-
HUSL TPaJULIHMOHHOTO Ka3aXCKOTO CTPOSI
(TI03BOJISITH BBIENIUTH €N UIS TIEPBO-
04epETHOTO ITOPAKEHUSN).

OTH ¥ HEKOTOpBIE JAPYIrue MOCHIIBI
TaKxKe 3(Q(HEKTUBHO CITYKHIH UMIICPCKAM
MpoTaraHAncTaM TIpH  (HOPMUPOBAHUK
B CO3HaHMM Ka3axoB oOpa3a «Poccuu-
ocobozurensy. Cpenu mnpouero, Hayd-
HbIE TPYyAbI BIUIOTh A0 cepenuHbl XX B.
ObUIM HAIOJHEHbI CPAaBHEHUSIMU POCCHIi-
CKOU KOJIOHHAJIbHOM CHCTEMBI C 3apy0eiK-
HBIMH aHajoraMu. B uacTHOCTH, pedb
IIIa O JIAaTHHOAMEPHKAHCKUX M adpu-
KaHCKHX KOJIOHHUSX, MOABIAcTHEIX Mcma-
Huy, Ilopryramuu, l'onnananu, @pannun
1 AHrH. B 3TOM KOHTEKCTE OCHOBHEIC
apryMeHTHl IIPONAraH/iCTOB CBOIWIINCH
K TOMY, YTO Ha3BaHHBIE METPOIIOIUKI
AKOObI 3aHUMAJINCh JIMIIL UCTpeOIeHHEM
KOPEHHOT0 HacelieHusl u Oe3HaKa3aHHOW
SKCIUTyaTaleld TMPHUPOAHBIX PECYPCOB
B CBOMX KOJIOHUSIX, Y€ro, MOJ, HENb3s
ckazatb 0 Poccuu [1, c. 108]. [To MmHeHHIO
9THUX CHENHAINCTOB, LENbI0 KOIOHHUAIb-
HOM mnomutuky Poccuiickoll umnepuun
OBUIO OCYIIECTBIICHHE IPOBO3MIAMIEHHOM
Exarepunoit 1l «uuBunn3annoHHoON Muc-
CHUM» TI0 «OCBOOOXKICHUIO» U «YITydIlle-
HUIO» YCJIOBUH )KU3HH «MaJIBIX HAPOJIOBY.
[Tpn >TOM HEe MpHUHUMAETCs] BO BHUMaHHUE
CYHIECTBEHHOE OTIMYUE MEXIY PYCCKUM
U 3aMafHbIM MOAXOJOM K KOJOHH3aLUU.
Tak, aHMIMHCKUN MCTOPUK-KOMIIapaTu-
Buct J[. JluBen oTmeyaer, uto oOmICH
TeHJCHLUeH, npuBennei k ymaaky Poc-
cuifickoit © OcMaHCKOH HMIEpHH, ObLI
HEJOCTaTOUHbIM y4€T HAlMOHAJIbHBIX
0COOEHHOCTEH IPHUCOECAMHEHHBIX —Tep-
pUTOpUl IIpU NOCTPOEHUM BHYTPEHHEH
moNUTHKH [5, . 31]. B tienom xe, Ha Harx
B3IV, IPOTHBOIOCTABICHUE POCCHIA-
CKOHM KOJIOHHM3allMH 3alaJHbBIM aHaJIoram
HE SIBIAETCSI KOPPEKTHBIM BBHIY TOTO,
YTO NpPH BCEX YHIEMIICHUSIX HACENEHHs
Adpukn U AMEpHKH, OCYIIECTBISEMBIX
3anaJHOEBPONENCKIMU  3aBOEBaTENIsIMU,
OHO He T0J[BEPrajoch IeJIeHaNpaBIeHHOM
HaIlMOHAIBHON accummianuu. B crmyuae
ke ¢ Poccueil kak pa3 3TO U SABISAIOCH
OJIHOW M3 INIAaBHEHUINUX 3a7a4 SKCIAHCUU.
Tak, xa3axu, KaKk OJUH U3 «MajbIX HApO-
noB» Poccuiickoil umnepuu, nomjiexanu
MOCTETNIEHHOMY ¥ ITOJTHOMY «HEHaBSI3UH-
BOMY 00pyCEHHIO», KaK 3TO IIPONCXOIUIIO

B TO )K€ BPEMS U C YKPAUHLIAMH, U C KPBIM-
CKMMH Tarapamu, u ¢ rpy3uHamu. IToka-
3aTeNbHO, YTO B TEKCTAX LAPCKHX I'PAMOT,
NPEeOCTABICHHBIX Ka3aXCKUM XKy3aM IpH
BXOXIEHHH UX B cocTaB Poccuu, B mpotu-
BOBEC Ka3aXCKUM HapoJaM COAEPKaJIoCh
CIIOBOCOYETAaHHE «IIPUPOIHBIC ITOJaH-
HBIE» (TO €CTh POCCHSHE).

BoiBoabl. Vicxons n3 BBIICH3I0KCH-
HOTO, OYEBHIHO, 4YTO IPUCOECTUHEHHE
Kazaxcrana x Poccun ocymectBisiiocsh
B 00I11eM KOHTEKCTE 3KCIIaHCUOHUCTCKUX
yctpemnenuii  Poccuiickoil  ummnepuu.
BremHenonutuyeckuit  Kypc mocnen-
Hell OCHOBBIBAJICS HA BHIPAOOTAHHOM Ha
HPOTSHKEHUU CTOJICTUH HIE€0JIOTMYECKOM
0asuce, npeanoaaraBIIeM I[POTHBOIO-
CTaBJICHHE POCCHUIICKOTO TOCymapcTBa
BCEH crcTeMe MEXTyHapOIHBIX OTHOIIE-
HUA W, COOTBETCTBEHHO, MEXIyHapon-
HOTO TIpaBomopsaka. BaxkHoe crpareru-
YEeCKOe 3HAYCHHE Ka3aXCKUX TeppUTOpUil
it Poccun cocTosiiio B MX pecypcHOM
6aze (pexu Awmymappst u Ceip-/lapss,
30J10ThIE€ TI€CKH), BBIXOIHBIX IO3UIMAX
st topronu B CpenHedd Asuu, a Tak-
)K€ HAXOXKICHWU Ha MyTH B MHIUIO Kak
elE OAMH CTPATErMYEeCKH BAKHBIH peru-
oH. HampaBneHHbIE COMIACHO LAPCKHM
yKa3aM B Ka3aXCKHE CTEIH, 3KCIEeIUINN
A. bekoBmnua-Yepkacckoro u . Byxromns-
1a, OBIBIIME OXHOBPEMEHHO, IO CYTH,
U KapaTeslbHBIMH OTPSIaMH, HaTKHYIIUCH
Ha OCTpPOE COIPOTHUBIIEHHE CO CTOPOHBI
MECTHOTO HACEJICHHS, OJHAaKO CMOIJIH
3aJ0KHUTh DAJ BOCHHBIX YKpEIUICHHH,
HEOOXOMMBIX AJIs JajbHEHIIero 3axa-
Ta TEPPUTOPHH, a TAKKe JOOBITh BaXKHbBIE
reorpaduueckue cBeAeHus s OyayIeit
9KCIIAaHCHMH B BOCTOYHOM HAIpaBJICHHH.
HaxoHen, HeNOCPENCTBEHHOE  IIPUCO-
CIMHEHUE Ka3axXCKUX Ky30B Kk Poccuii-
CKOIl MIMIICpHH BO MHOTOM COCTOSUIOCH
ycTemHo Oiarozapsi MpomaraHIuCcTCKON
uaeoJornieckoi pabore mapckoil aaMu-
HUCTpPALUH, TIPEJCTAaBUBILIECH CBOU aKIUH
Kak «Omaro» Uil MPUCOEANHIEMBIX Tep-
putopuil.  anpHeilias mepcrexkTuBa
HCCIIEIOBAaHUI 110 3asiBJIEHHONW TeMaTHKe
MOXET COCTOATh B OLIEHKe AelcTBuii Poc-
CUUCKOI MMIIEPHH C TOYKH 3PEHUS MEX-
JYHAapOJHOTO IIpaBa TOro BPEMEHHU.
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INPOBJIEMbBI TIPABOBOT'O PEI'YJINPOBAHUA BAHKPOTCTBA:
MEXXJIYHAPOJHBIA 1 OTEYECTBEHHBIM ONIBIT
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KaHIN/AT FOPUIHYSCKUX HAYK, TOICHT,

npodeccop kadeapsl X03sIMCTBEHHOT0, BO3TYIIIHOTO ¥ KOCMUYECKOT0 ITpaBa
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HaI_[I/IOHaHLHOI‘O ABUATMOHHOTO YHUBCPCUTECTA

Anna [HOJIAIKO,
[IOMOIIHUK aBOKaTa

AHHOTAIUA

B crarbe packpbIBalOTCs MPABOBEIC ACTICKTH HHCTUTYTa OAHKPOTCTBA B YKpaWHE U APYTHX CTpaHAX MHUPA, TAKXKE TACTCS XapaKTe-
pHUCTHKA 3aKOHOAATEIbCTBA U CUCTEMBbI OAHKPOTCTBA BEIOPaHHBIX cTpaH. [IpoBe/ieH CpaBHUTENbHBINM aHATHN3 CBOIHBIX XapaKTEPHCTUK
110 BoTIpocaM 0aHKPOTCTBA M IPOAaHATM3UPOBAHBI BCE TIPOOJIEMHBIE aCTIeKTHI JAHHOTO SBJICHUS.
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SUMMARY

The article describes the legal aspects of bankruptcy institute in Ukraine and other countries of the world, also describes the
characteristics of bankruptcy legislation and the system of bankruptcy of selected countries. A comparative analysis of the bankruptcy
characteristics was conducted and all the problematic aspects of this phenomenon were analyzed.

Key words: bankruptcy, dynamics of bankruptcy, debtor, creditor.

AKTyaJIbHOCTh TeMbl HCCJIe0Ba-
Hus. Ha ceromns o4eHb axTyaJlbHBIM
SIBIIETCSA BOIPOC HEIUIATEXEeCIIOCOOHBIX
NPeIIPUATHH, HO B TOT )K€ MOMEHT IS
JIY4IIEro IpaBoBOTO PEry;JIMpOBaHUs JIaH-
HOTO MHCTUTYTa Ba)KHBIM SIBIISICTCS aHa-
U3 JeHCTBYIOIIEr0 3aKOHOAATEIhCTBA
1 OTIBIT 3apyOEKHBIX CTPAH.

Cocrtosinue wucciaegoBanusi. Hayu-
HBIH aHaiM3 TPoOJIeM HHCTUTyTa OaH-
KpOTCTBa B YKpaWHE OCYIIECTBISIETCS
MHOTHMH OTEYECTBEHHBIMH YYECHBIMHU.
Cpenu Hux cinenyet Ha3Bath b. [Tomskosa,
W. bnank, I. Copunreiita, A. Kopanenko
A. Tepeuienko u apyrue

Heapo u 3agadveil cTaTbu SABJSA-
€TCsl HUCClIeJOBaHME U CpPaBHEHHE
3aKOHOJATeIbCTBAa YKpPaWHbl U pa3BH-
TBIX CTpAaH MHpa C LEJNbI0 BBISBICHUS
HOBBIX aCIEKTOB MPOIEAYPHl OAHKPOT-
CTBa I TMOBBIMIEHUS YPPEKTUBHOCTH
BOIIPOCAM  PETYJIHPOBAHUS JTaHHOTO
HHCTHTYTA.

HznoxeHnne OCHOBHOIO  Marepua-
ma. J{is mo0oid CTpaHsl MHpa TOCTaTOYHO
B&XHBIM 3JIEMEHTOM DPa3BHTHS SKOHOMHKH
SIBIAETCS. MMEHHO IPABHIIBHO perlaMEeHTH-
POBAHHBIN, YETKU MEXaHH3M MPOLETYPHI
GaHKpoTcTBa. Bezp U1 IOIHOLIEHHOTO pa3-
BUTHSI SKOHOMUKH SIBIISIETCST IPSIMAsT HEO0XO-
IIMOCTb CJIYKEHHOTO (DYHKLIIOHUPOBAHHUS
MeXaHM3MOB OaHkpoTcTBa. Ha cerommsm-
HUA JeHb YKpauHa HAaxOAUTCs HMEHHO
B COCTOSTHMH COBEPIIICHCTBOBAHWS U pedop-
MHPOBaHHS SKOHOMUKH TOCYAApCTBA.

BaHKpOTCTBO SABISACTCS YCTAaHOBICHHOM
XO3SICTBEHHBIM CYIOM HECHOCOOHOCTBIO
novkHUKa (CyObekTa OaHKpOTCTBA) BOC-
CTQHOBHTb CBOIO  ILIATEXECIIOCOOHOCTD
U YIOBJICTBOPHUTD MPH3HAHHBIE CYIOM Tpe-
OOBaHMs KPEAUTOPOB HE MHa4Ye KaK depes
[PUMEHCHUE JIMKBUJIALMOHHOM TpOLIey-
psl. Ilox HemarekecroCcOOHOCTBIO TTOHH-
MaeTcst HeCIIOCOOHOCTD CyOBeKTa IpeIpH-
HUMATeIbCKON JIeSITEeIbHOCTH  BBITOTHHUTD
MOCNie  HACTYIUIGHWSI  yCTaHOBJIEHHOTO

CpOKa MX YIUIaThl JCHEKHBIC OOs3aTeib-
CTBa Iepe KPEeAUTOpaMH, B TOM UHCIIE TI0
3apabOTHOM TIaTe, a TaKKe BBIIOIHUTH
00s13aTeNbCTBA 110 yIUIaTe HAJIOTOB U cOO-
poB (0oOs3aTeNbHBIX IUIATeXei) He MHade
KaK 4epe3 BOCCTAHOBJIEHHUE ILIATEXECIO-
COOHOCTH. YUYacTHUKaMU HpoLeaypbl OaH-
KPOTCTBA SIBIIIOTCS: JOJDKHHK, KPEAUTOPBI,
KOTOpbIE BBICTYIIAIOT CTOPOHAMH B Jeie
0 OaHKpPOTCTBE, a TaKke apOUTPANKHBII
YOPaBJSIONIMN  (pacnopsauTedb HMYyIIe-
CTBa, YNpPABJSAIOMIMN CaHalUe!, JHUKBUIA-
TOp), BiIajeiel] MMyIecTBa (OpraH, yromi-
HOMOUCHHBIH  yIIPaBISITh  MMYLIECTBOM)
TOJDKHHKA, XO3SHCTBeHHBIE Cympl. CyOb-
exramy OaHKpOTCTBa (OaHKPOTAMH) MOTYT
ObITh OpHIMUECKHe M (usnueckue Jimia
(IOIDKHYKA), HECOCTOATENBLHOCTh KOTOPBIX
B aCIIEKTE BBINOJIHEHUS CBOMX JEHEKHBIX
00513aTeNbCTB  YCTAaHOBJICHA XO3SIHCTBEH-
HbIM cynoM. K cyObekram GaHKpOTCTBa HE
NPUHAUIOKAT 000COOJICHHBIE CTPYKTYp-
HbIE TIOZIPA3ICNICHNS FOPUIMUECKOTO JINLIA,



B TOM 4YHCIEe (UMbl MPEICTaBUTENb-
CTBa, OTHENICHUS, CEIIbCKOXO3SIICTBEHHbBIC
00CITy)KHBAIOIINE KOOIEPATHBBI, a TAKKe
HWHOCTpPAHHbIC FOPHINYECKUE JINIA U MEXK-
JIyHapOJIHbIC OPTaHH3alMH C MOCTOSHHBIM
MECTOHAXOXK/ICHHEM 3a MpefiellaMi YKpau-
Hbl. He MOXeT nprHayiexars K cyobeKkram
0aHKpOTCTBA TAKOKEe M KA3€HHOE IPeIIpH-
SITHE, TIOCKOJIBKY B CITydae ero (pMHaHCOBO
HECOCTOATENBFHOCTH 110  00s3aTeNIbcTBaM
TaKOTO TPEINPUSTHS OTBETCTBEHHOCTH
HeceT rocynapctBo. Kpemuropom mpu-
3HAaeTCsl IOPUIMYECKOe WM (PU3UYECKOe
JIMI0, UMEIOIIee MOATBEPIKICHHBIE JIOKY-
MEHTaMH TPeOOBaHHS MO JCHEKHBIM 00s-
3aTeNbCTBAM K JOJDKHHUKY, B TOM YHCIE T10
BBITUIATE 33J0JDKCHHOCTH TI0 3apaboTHOI
iare paboTHMKAaM JAomKHHKA. Kpemuro-
POM MOTYT TaKkke IPU3HABATHCS OpraHbl
TOCYIapCTBEHHOW  HAJIOTOBOM  CITYKOBI
U JpyTHe TOCYJapCTBEHHBIE OpPraHbl, OCY-
IIECTBIISIONIAE KOHTPOIIb 3a IPaBHJIBHO-
CTBI0O W CBOEBPEMEHHOCTHIO B3UMaHUS
HaJIOTOB U cOOpOB (0OsI3aTENIbHBIX ILIaTe-
skeit). [lon neHeXHbIME 00s13aTeIbCTBAME
HEOOXOIMMO  TIOHUMAaTh  00s13aTeIbCTBA
NOJDKHHKA 3aIUIaTUTh KPEIUTOpY OIpese-
JICHHYIO ICHEXKHYIO CYMMY B COOTBETCTBUK
C TPaXIAHCKO-TIPABOBBIM JIOTOBOPOM U TIO
JPYTHM OCHOBAHHSM, IIPEIyCMOTPEHHBIM
IPKTAHCKUM 3aKOHOIATENIbCTBOM  YKpa-
uHpl. OcCHOBaHHMEM JUISI  TIPUMEHCHUS
0aHKpOTCTBAa K CYOBEKTY IpeIpHHAMA-
TENBCKOW ~ JIEITENIBHOCTH  SIBISIETCSL  €TO
HerutatexecrrocooHocTb. Ceifvac jxe ToNb-
KO HECOCTOSITEITBHOCTD CYOBeKTa MpeIIpH-
HUMATeIbCKON JIeSITebHOCTH  BBINIONHHUTD
CBOM JICHeXKHbBIE 00513aTeIIbCTBA Mepes Kpe-
UTOpaMU HE O3HAYaeT, YTO OH OaHKPOT.
CyObeKT TpeANPUHUMATEIBCKON JIesTeNb-
HOCTH, KOTOPBIi HE CHOCOOEH BBIIOIHHUTH
CBOU JICHE)KHBIC 00513aTENBCTBO MIepe]] Kpe-
JIUTOPaMH, B TOM YHCIIe 00s3aTeNbCTBa 110
yIUIaTe HaJIOTOB M COOPOB WITH 00sI3aTeNb-
HBIX IUIaTeXel, B TEUCHWE TPEX MECSIEB
TI0CJIe HACTYIUICHUSI YCTaHOBJIEHHOTO CPO-
Ka UX yIUTaThl, PU3HAETCS TOJDKHUKOM [5].

MupoBast IpaKTUKa pa3BUTHsI OaHKPOT-
CTBa MpPOXOIMiIa MO OpUTAHCKOW M ame-
pukaHckod Momenu. BpuraHckas mozens
npeaycMaTpuBaiia, MPEeKAe BCEro, BO3-
Bpar CPEICTB KPEAUTOpaM, a aMepHKaH-
CKasl — CaHAlUWIo mpeanpustus [2, c. 26].
JUIa  mydiiero ucciaenoBaHMs HMHCTUTYTa
0GaHKpPOTCTBa CTOHMT HCCIEAOBaTh M MpO-
AHAIM3UPOBATh MEXTYHAPOAHBIH OIBIT €10
¢ynkuronnpoBanus. Hamprmep, 3akoHO-
narensctBo @paHmuy mo Bompocam OaH-
KPOTCTBAa OCHOBBIBAETCS Ha JIBYX 3aKOHAX,

KOTOpBIE ObLIH MPUHATHI B 1985 U feiicTBy-
IOILHE /10 cHX 1op: 3aKkoH «O BOCCTaHOBIIE-
HMU NPSIPUATHN U JIMKBUAALUK UX UMY-
1IeCTBA B CyneOHOM mopsike»; 3akoH «O
KOHKYPCHOM YIPaBJICHUH JIMKBUJIATOPOB
U JKCIEPTOB IO OINPEIENIEHUIO COCTOSHUS
HPENPUSITHD). 3aKOHOAATETIHCTBO HATIPAB-
JIEHO, TIPEXkK/IE BCETo, HA COXPAHEHNE Mpesi-
HPUATHS, OHO OOJee HALIEIEHO Ha 3alIUTy
JIOIDKHUKA, yeM KperuTopa. OIHaKo, B CBOO
o4epesib, JOIDKHUK B CITydae HECOCTOSITENb-
HOCTH JIOJDKEH COOCTBEHHOPYYHO IIOZaTh
3asjBJICHHE B CyJ O BO30OYXXIECHHH Jela O
0aHKPOTCTBE, €CJIM OH HE MOXKET BOCCTa-
HOBUTH ILIATEXKECIIOCOOHOCTh B TEYEHHUE
15 mueit. Jlydmueit cpeau peopraHu3alyoH-
HBIX IPOLIEAYP B MpoLeaype OaHKPOTCTBA
SBISIETCA Chada MNPEINpUsTHs B apeHIy
C MPaBOM BBIKyIIA HA CPOK He Ooiee IByX
JIET, a CpeIy JIMKBUIAIOHHBIX — Mpoiaka
TPEINPUSITHS KaK MPOM3BOACTBEHHOH eu-
HuIpl. ConManbHBIA acieKT HPOSIBISIETCS
U TIpH OTIpeJie]IeHHH TPHOPUTETa BBIIUIAT:
HPE/IIOYTEHNE OTHAeTCsl Bblaye 3apabor-
HOM IJIaThl IEPCOHAIA TIPEIIPUATUS-I0JDK-
HMKA, a HE BBIIUIATaM JIPYTHMM KaTeropu-
sIM KpeauTopos [3, c. 291]. B ommune ot
JPYTHX CTpaH, TJe CyIIECTBYET OT/ICIbHBIH
TOCYIapCTBEHHBI OpraH 1o Bonpocam OaH-
KpOTCTBa, BO DpaHIyym Takoro opraHa HeT.
A 1o dakTy Bompoc OAHKPOTCTBA peraeT
TOCYIapcTBO — HMMEHHO OHO HPHHHMAeT
y4dacTHe B HPOLEAYpE 4epe3 OpraHsl Ipo-
Kyparypsl. Bce Bonpock! peratorcst uepes
00br4HbIH cya. IIpokypop B cBOrO ouepenpb
UMEEeT NPaBo IOJATh JEN0 O HapyLICHUH
0aHKPOTCTBA B CYyJI, @ TAKXKE UCKIFOUHTENb-
HOE [PaBo MOJATh 3aIpoc 00 OTMEHE IUTaHa
peopraHu3aLyy, O NPEKpalleHuH JesTeNb-
HOCTH JIOJDKHHMKA U OTKPBITHX JINKBHIAIU-
OHHOM TpoLenypsl [4, c. 58].

OcHOBHBIM 3aK0oHOM ['epmanny sBIISIET-
¢ 3ak0H «O HecocTosTenpHOCTIH ¢ 19991,
COIVIACHO KOTOPOMY POJIb OCHOBHOTO TOCY-
JapCTBEHHOIO OpraHa 10 BoOmpocaM OaH-
KpoTcTBa mpuHAUISKUT DenepaabHOMY
MUHHCTEPCTBY FOCTULIMH. 3asiBICHUE O BO3-
Oy’KIIeHHH Jiena BIpaBe I0/aTh KaK Kpeau-
TOP, TaK M JIOJDKHHK, OJJHAKO JOJDKHUK J10JI-
JKeH B TedeHHe 21 JHS BOCCTaHOBUTH CBOIO
IUIATEXKECTIOCOOHOCTD MM COOCTBEHHOPYY-
HO II0/1aTh 3asIBJICHHUE B CY/1 O BO30YKICHUN
gena o OaHKpPOTCTBE. 3aKOHOAATENIBCTBO
T'epmannu HampaBneHO Ha COXpaHEHHE
Ou3Heca JODKHUKA U TPONOPLHOHATIEHOES
YIOBIETBOPEHHE TPEOOBAHUII KPEIUTOPOB.
Ornpezenstonas poiib B ONPEAEICHUH Cy/Ib-
OBl TOJDKHHKA MPUHAUISKHUT KPEIUTOpaM,
KOTOpBIE Yepe3 MoJITopa Mecs11a Ioce BBe-
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JIeHUs TIPOLEAypbl OaHKPOTCTBA JIOJDKHBI
NIPUHATH PEIICHHE MO0 O MpojaXe UMY-
1iecTBa, b0 o caHaiuy. CaHalus Herula-
TEXECHOCOOHOTO MPENPHATUS MOXKET OCY-
IIECTBIATECS 0€3 CMEHBI COOCTBEHHUKA,
IyTEM BIOKCHUS CPEZCTB B OM3HEC JIOJDK-
HHUKa, ¥ CO CMEHOH COOCTBEHHHKA, ITyTEM
nponaxu 6usHeca [3, c. 291].

B Espometickom Coro3e GaHKpOTCTBO,
€CIIM WCIIONIb30BaTh M3BECTHYIO TEPMHHO-
JIOTHIO, CaMOCTOSITENFHONW OTPacibio TIpa-
Ba He Mpu3Haerca. HopmaTHBHBIE aKThl,
CBf3aHHBIE C OAHKPOTCTBOM, OT/ENIBHO HE
BbIZIeJIeHbl. BMecTe ¢ TeM HOpMBI, Harpas-
JIEHHbIE Ha PEryJlIMpOBaHHE OTHOIICHUH
HECOCTOSITENIBHOCTH ~ CyOBbEKTOB  IIpaBa,
MOYKHO HAWTH B HEKOTOPBIX OIPEIEICHHBIX
cdepax mpaBoBoro maccusa EC. bankpor-
CTBO B €BPOINEHCKNX CTpaHaX CYUTACTCS
Ba)KHOH 4aCThIO IpaBa KOMIIAHUN. B ciydae
TIPEKpaIIeHNs] JeSTEIFHOCTH IOPHIHIECKO-
TO JIMIA NIPUMEHSTIOTCS CIIelUabHbIe TIpa-
BWJIA TSI PABHOTO paclpezelieHusl BBIPYd-
KU OT PEalN30BaHHOTO UMYIIECTBA TAKOIO
mua [5]. 3axononarensctBo EC rapanTu-
pYyeT JMiaM IpaBo CBOOOHO Y4acTBOBATh
B CKJIAJI0YHOM Kamuraje 000l Komma-
HHH, HE3aBUCUMO OT TOTO, B KaKOW CTpaHe
OHAa 3aperucTpupoBana. [Ipyroii cTopoHOi
TaKOro TIpaBa SIBISIETCS OOs3aTENILCTBO
BEpHYTh HMHBECTHUPOBAHHBIE B KOMIIAHUIO
CpEeZCTBA, B TOM YHCIIE U B CIIydae ero Heco-
crosirenbHOCTH. [TosTomy B EC mporiemypa
0aHKPOTCTBA KaK JIEMEHT PBIHOYHO OpH-
SHTHPOBAaHHON OSKOHOMHKH [6] sBisiercs
BaXHBIM IOPHANYECKUM CPEICTBOM pellle-
HUA TPOOJIEM 3aJI0JDKEHHOCTH B CTPYK-
Type nmpaBa koMmmaHuil. Ilpekpamenue
JeSTeIbHOCTH HECOCTOATENBHON MPEApH-
HUMATeJIbCKOM OpraHu3aliy M0 MpaBHiIaM
3aKOHOJIATEIECTBA O OAaHKPOTCTBE HMEET
LENBI0 00ECIEeUNTh HAUIEKALIYIO 3aIIUTy
HMMYIIECTBEHHBIX HMHTEPECOB KPEIHTOPOB,
HHOTJ]A MHOTHX COTEH KPEIHTOPOB, MMEIO-
[X HMYIIECTBEHHBIE TPEOOBAHMS K JIOJDK-
HUKY. B OonblmHCTBE CilyyaeB Takoi
CII0CcO0 SIBJISETCS TPEANOYTUTENHHBIM KaK
JUIs IOJDKHMKA, TaK U Kpeautopos. HeoO-
XOZIMMO TAK)Ke OTMETHUTb, YTO OOecredeHne
IpaB KPEAWUTOPOB IO J€aM O TpaHCrpa-
HUYHBIX OAHKPOTCTBAX, KOIJA KPEIUTOPBI
HECOCTOSITENIbHOM ~KOMITAHHH ~ HAXOJSTCS
Ha TEPPUTOPHUH HECKOJIBKUX CTpaH, SBJIS-
€TCs JIOCTaTOYHO CJIOXKHOW MPOLEAypOM.
MsBectno, uro B EC ocoboe BHMMaHME
yaensieTcsl IOpUIMIEeCKIM CPeICcTBaM TOf-
IEPKKH  CHpaBeUIMBON  KOHKYPEHIIHH.
3aKOHOZATETECTBO O KOHKYPEHIMH CUMTA-
0T TOH c(hepoil PaBOBOTO PEryINpOBaHUs
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YaCTHBIX OTHOLIEHMH, KOTOpas [JODKHA
OBITh IPEIMETOM 1711 TAPMOHHU3ALIUH 3aKO-
HOJATENbCTBA CTPaH — IIPETEH/CHTOB Ha
unenctBo B EC [6]. [lpuBeneHHoe Bblie
HMEEeT NpSIMYIO CBSI3b C MPaBOM OaHKPOT-
CTBa, MOCKOJIbKY HPOLEAypbl OaHKPOTCTBA
SIBISIIOTCSL TEMH DPBIHOYHBIMH ~MEXaHH3-
MaMH, KOTOpBIE CTOSIT Ha CTpake YEeCTHOI
KOHKYpPEHIINH, TIOMOTAlOT  PEeryJIfpoBa-
HUIO IMYIIECTBEHHBIX OTHOIICHUH MEXTY
YYaCTHHUKAMU SKOHOMHYECKUX OTHOIICHUI
0e3 IpsMOro BMEILATENIbCTBA FOCYAapCTBa.
Taxxe ceiiuac B EC neifcTByeT crenuanb-
HbIi HOPMATUBHBIA aKT, pPerylupyrOMui
OTHOILICHHS! HECOCTOSITEIPHOCTH B TpAHC-
rpannuHbIX Aenax — Permament Cosera EC
1346/2000 ot 29.05.2000 . O mpouexypax
HecocrostensHocTH (the Council Regula-
tion 1346/2000 / EC of 29 May 2000 on
insolvency proceedings) [7]. CyTb qaHHOTO
PermamenTa Bo BHEIPEHHH CHCTEMBI Mep
10 PEIICHUIO TPO0JIeM B TPAHCTPAHUIHBIX
0aHKPOTCTBAaX IyTeM OOecHeueHus! Koop-
JIMHALUHN CyIeOHBIX IIPOU3BOICTB B MHOXKeE-
CTBEHHBIX Cy/ICOHBIX JIeJIaX O OAHKPOTCTBE.

3aKOHO/ATENBCTBO YKPAHHbI O PEryiu-
poBaHMM OaHKPOTCTBA 3apOXKIAJIOCH CHa-
YaJia o OPUTAHCKOI MOJICNIH U 10 CHX 10D
pas3BuBaeTcsi comiacHO 3Toil mozenu. Ha
CETONHSIIHNUI IeHb B YKpauHe CyIIeCTByeT
PSII 3aKOHOB U KOJZIEKCOB, PETYIHPYIOIIIX
cucremy OankporctBa. K HEUM oOTHOCSTCS
TaKWe 3aKOHBI, Kak: 3akoH YKpauHbl «O0
HCTIONTHUTEEHOM TIPOHM3BONICTBE», 3aKOH
Vipaunsl «O HoTapuarey, [paxnaHckuii
KOZIeKC YKpauHbl, X035CTBEHHbIH KOAEKC
YKkpaunbl, X034HCTBEHHBII IpoLeccyalb-
HbIH Kozieke YkpauHbl, Koneke YkpauHsl 13
nporeyp 6ankporctsa [ 1], KOTOpBI TOMO-
raet npeanpusTusM dpdeKTuBHee npruMe-
HATH Tpouenypy caHaimu. [lostomy ceii-
yac YKpauHa TaKkKe Hadajia MPUMEHSTH He
TOJIBKO OPHTAHCKYIO MOZIEIb pa3BUTHs OaH-
KpPOTCTBa, @ YaCTUYHO W aMEPUKAHCKYIO,
YTO CBHZICTENBCTBYET O ITOJIOKHUTEIBHBIX
M3MEHEHMSIX B Pa3BUTHH WHCTHTyTa OaH-
KpOTCTBa.

Konexke w3 mpouenyp OGaHKpoTCTBa
YCTAQHABJIMBAET YCJIOBHSA W IOPAAOK BOC-
CTAHOBJICHHUS TIJIATEXKECTIOCOOHOCTH JIOJIK-
HHKA FOPUIMYECKOTO JIMIA WM NPH3HAHUE
ero 0aHKPOTOM C IIEJIBIO YIOBJIETBOPEHHS
TpeOOBaHHI KPEIUTOPOB, a TAaKXKe BOCCTa-
HOBJICHUS ILIATEXKECIOCOOHOCTH (hH3HYe-
ckoro jmra. Llenpio JOKyMeHTa SIBISeTCst
MoBBIIeHNE 3 (EKTUBHOCTH MPOIETYPHI
0aHKPOTCTBA, YPOBHS 3AIUIIIEHHOCTH IIPaB
KPEANTOPOB, COBEPIICHCTBOBAHHE MpOIIe-
IypBl TIPONIAYKM MMYIIECTBA JODKHUKA Ha

AyKIMOHE, TOBBIILIEHUE YPOBHS BBINOJIHE-
HHS KOHTPAKTOB U CyIeOHBIX PEILICHHUH, ype-
I'yJIIMPOBaHKUE OTHOLIEHHUH 110 BOCCTaHOBIIE-
HHUIO IUIATEKECIOCOOHOCTH (PU3HIECKHUX
JTHIT, OKA3aBIIUXCS B TPYIHON (PUHAHCOBOIT
CHUTyalli! ¥ HY>KHAIOIUXCS B IIOMOIIHU CO
cTopoHbl rocynapcta. HaubGonee 3Haun-
MBIM W3MEHEHHEM SIBIISETCSI BO3MOYKHOCTD
MpU3HaBaTh OaHKPOTaMU (PU3MUECKUX JIHIL.
Jo npunarus Konekca Takoi BO3MOMXKHO-
cti He Obut0. C LEenbl0 BOCCTAHOBJICHUS
IUIATEKECIIOCOOHOCTH JIOJDKHHUKA pa3paba-
TBIBACTCS IUIAH PECTPYKTYPU3ALMH JIOJITOB
nomwkHuka [5]. Ilman pecTpykTypuzaluu
JIONITOB  JIOJDKHUKA YTBEPIKIACTCA XO3sH-
CTBEHHBIM CYIOM TOJIBKO IIOCIIE IOJIHOTO
TOTallIeHHsl JIONTOB JIOJDKHUKA IO YIUIaTe
IMMEHTOB, BO3MELICHHS BpEAa, HMPHIH-
HEHHOTO yBEYbEM, APYTUM MOBPEKACHHEM
370POBbS WM CMEPTHIO (PU3UUECKOTO JINIIA,
YILUIaThl CTPAXOBBIX B3HOCOB Ha 0011€00s-
3aTeNbHOE TOCYNAPCTBEHHOE IICHCUOHHOE
U TIpoYee COLMAIBHOE CTPAXOBAaHHUE, €CIH
Takas 3aJ0DKCHHOCTh cymiectByer [l1].
B cniyqae, ecnu B Teuenue 120 queit co tHs
OTKPBITHS MPOM3BOJICTBA I10 JIENTy O Herlla-
TEKECHOCOOHOCTH COOpaHHUEM KPEUTOPOB
HE TIPUHSITO pelieHne 00 0MoOpeHUH TIaHa
PECTPYKTYpU3allMM JIOJDKHUKA WM TIpH-
HATO pEIIEHHe O MEepexoie K Mpolexype
MOTAIIeHNsT TPeOOBAHWI JOJDKHHKA, CYZ
BBIHOCHT TIOCTAHOBJICHHE O IPU3HAHUU
JIOJDKHUKA OaHKPOTOM M BBEICHHH IIPO-
LEAypbl TIOTallleHUs! JOIrOB JIOJDKHHUKA.
Beenenue Konekca Yipaunsl u3 mpouenyp
0GaHKpOTCTBA MMENO IIEJbI0 YCOBEpILCH-
CTBOBaTb NPOLEAYPbl OAHKPOTCTBA, YMEHb-
IICHHE CPOKOB IPOM3BOJICTBA TI0 JENaM O
0aHKpOTCTBE; 00CCIeUCHUE CYIIECTBEHHO-
ro YIydYIleHUs] YCJIOBUI BeAeHHs Ou3Heca
B YKpauHe 110 TeM HalpaBJIeHUsIM, KOTOPbIC
yuuTbIBaroTCsi BcemupHbM 6aHKOM 1 Mex-
JTyHapOIHO# (PMHAHCOBOM KOPIIOpAIUEH ITpH
COCTaBJICHIH peHTHHTa “0ing usiness”, nMest
CTpaTernuecKoi LEbI0 BXOXKICHHE YKpan-
HBI B BEyIIyIO JBAAIATKY CTpaH MHpa I10
YCIIOBUAM BezieHHsI OM3Heca; olOecredeHne
PaBHBIX IIPaB ¥ BO3MOXKHOCTEH JIJ151 OMHAKO-
BOM 3aILIMThI BCEMH KPEIUTOPaMH JIOJDKHHKA
CBOMX 3aKOHHBIX MHTEPECOB B HPOLELYype
GankporcTBa. VIMEHHO 3TOT HOPMAaTHBHO-
MPaBOBOM aKT MOKET TOBBICHTH YPOBEHb
3aIIUTHI NIPaB KPEOUTOPOB, B TOM YHCIIC
3aKJIa[JHBIX. AKTHBBI JJOJDKHUKOB Oy/IyT IPO-
JTaBaThCs 4epe3 OHJIAWH-TUIAT(OPMBI, UTO
00eCIeunT MPO3PaYHOCTh U MAKCUMATHLHO
BBICOKYIO 1IEHY OTUYXIEHHOTO MMYIIECTBA
[1]. Kpenutopsl MOryT IpUHHMATh y4acTie
B M30paHMU apOMTPAKHOTO YIIPaBILOLIE-

IO, KOTOpbIi OyZIeT PerysspHO OTYUTHIBATh-
csl mepesl HUMH O (DHAHCOBOM COCTOSIHUM
JonKHUKA. braromapst oGecrieueHuio mpas
KPEIUTOPOB B YKpauHe, BO30OHOBIICHUE
KPEAUTOBAHMS 00ECIIEUHBACTCS, B TOM YHC-
J1e, 4epe3 yIpOIIEHHBIH MEXaHU3M o0paiiie-
HYS1 B3BICKAHMS! Ha 3AI0KEHHOE MMYIIIECTBO.
[lpaBuna BeneHus Ow3HECA, B YaCTHOCTH
B 9acTH OAHKPOTCTBA, CTAHOBSTCSI IPO3pad-
HBIMH ¥ TIOHSTHBIMH JUTSI HTHBECTOPOB, KOTO-
pble yxe pabotaroT B YKpanHe WM TUTaHH-
PYIOT Ha4arh JESTENIbHOCTh B COOTBETCTBUU
¢ Konexcom.

BoiBoabl. Kaxnoe rocyaap-
c1BO — yyacTHUK EC rMeeT cBOO yHUKaIb-
HYIO CHUCTEMY IIPaBOBOIO PEryJIMPOBAHUS
OTHOILICHUIT HECOCTOSTENBHOCTH, KOTOPBIE,
Kak IPaBHJIO, BBIICIICHBI B OT/EIBHYO Cde-
Py 3aKoHOzaTenbeTBa. OIHAKO MEKIPAHUI-
HBIM PETYIIPOBAaHUEM 3THX MPABOOTHOIIIE-
HUH SIBISIOTCS] YHH(HIIPOBAHHBIE HOPMBI
PermamenTa EC 1346/2000. Bompocs! mpa-
BOBOTO PETYJIMPOBAaHMS TPOIEAYpsl OaH-
KpOTCTBa B YKpaHHE HaXO[ATCS HA CTaauu
COBEPILECHCTBOBAHNS U OOHOBIIEHUS KaK Ha
HAIMOHAJIBHOM, TaK U Ha MEX{yHApOIHOM
ypoBHe. VIMEHHO ajanTanys HalHOHAIb-
HOTO 3aKOHOJATENIbCTBA K COBPEMEHHBIM
MEXIyHApOIHBIM CTaHAApTaM MU HOpMaM
MEX[yHapOAHOTO COTPYIHHYECTBa, a TaK-
JKE LIeJICHAIPABIICHHBIN XapakTep 1eHCTBUI
BaKHBI 71T ONITUMAJILHOTO PEIICHISI 9KOHO-
MHYECKHX 33/1a9 ¥ PaBOBBIX HEJOCTATKOB.
[puBeneHHbIE  XapaKTEPUCTHKA
TENBCTBYIOT O TOM, YTO 3aKOHOJATEILCTBO
JIOJIDKHO ~ CIIOCOOCTBOBAaTh  COXPAHEHUIO
NPEANPUATHI OT JIMKBUIALMH, YITydIlas
JeHCTBEHHOCTh M 3((EeKTHBHOCTH IpPO-
LeAypsl CaHALMW. 3a MOCIeJHUE TOAbI
KOJIMYECTBO ~ OAHKPOTCTB  NpPEINPHATHH
B YKpauHe yMEHbIIMIAch, HO 10 CHX IOp
ocraercsi OONBIIONW MPOLEHT JMKBHUIA-
uuy npeanpustui. Tak, uMIIeMeHTauus
3apyOeKHBIX HOPM U OIBIT JIPYTHX CTpaH
SIBIISIETCS BEChMa TOJIE3HBIM U aKTyaJIbHBIM
B TPEIOTBpALICHUH TIPU3HAHUS IIPEIIPH-
ATt OaHKpoToM. Takke BaKHO YNENHTH
0c000e BHHUMAHHE CIHCAHHUIO JIOJIIOB WM
NPEIOCTABICHUIO APYTUX KPEIUTOB IS
BOCCTAaHOBJICHHSl  IUIATEXECIOCOOHOCTH
JIOJDKHHKA, YTO aKTHBHO MPAKTUKYIOT 3apy-
Oe)KHBIE CTPAHbI.
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APECT HUMYIIECTBA
C HEJIBIO OBECIIEYHEHUSA COXPAHEHMUA
BEIMECTBEHHbBIX JOKA3ATEJIBCTB:
HEKOTOPBIE CITOPHBIE ACIIEKTbI

Hpuna KPUIIKAS,
KaHIH/aT FOPUINYECKHUX HayK,
ACCUCTEHT Kadeapbl yroJIOBHOTO Ipolecca
HaunoHansHOro I0pUIMYECKOro yHUBEpCHTeTa UMeHH SIpociaBa Myaporo

AHHOTALIUSA

B crarbe paccMaTpUBAIOTCS BOITPOCH 3aKOHHOCTH W 000CHOBAHHOCTH HAJIOMKEHHUS
apecTta C LEIbI0 00CCIEUCHHs COXPAHCHHUs BEIIECTBEHHBIX NOKA3aTeJIbCTB HA TAaKHE
00BEKTHI, KaK Oe3HAINYHbBIC ICHEKHBIC CPEACTBA U e-money. J[J1s 3TOro aBTop pacKphbl-
BAeT FOPUANYECKYIO IPUPOLY YKA3aHHBIX OOBEKTOB, BBIICISIET UX XapaKTEPHBIC CBOM-
CTBa, a TAKKE COOTHOCHUT C IIOHATHEM «BELIECTBEHHOE J0KA3aTeILCTBO» U 00paIiaercs
K CHCTEMHOMY aHaJIU3y COOTBETCTBYIOMIEH cyneOHo npakruku. Kpome Toro, B padote
oOparaeTcs BHUMaHHE Ha OT/EIbHbIE JUCKYCCHOHHBIE aCIIEKThl HAIOXKEHHUS apecTa Ha
UQpOBbIE HOCUTEIH UH(POPMALIUHL.

KiioueBble €JI0Ba: apecT UMYIIECTBA, 0OSCIEUCHNE COXPAHEHHS BEICCTBEHHBIE
JIOKa3aTeIbCTBa, OC3HAINYHBIC ICHE)KHBIE CPE/ICTBA, JIEKTPOHHBIC ICHBIH, IU(POBbIE
HOCHTENU UH(POPMALIUH.

SEIZURE OF PROPERTY FOR THE ENSURING
THE PRESERVATION OF MATERIAL EVIDENCE:
SOME CONTROVERSIAL ASPECTS

Irina KRITSKAYA,
PhD in Law,
Teaching Assistant of the Department of Criminal Process
of Yaroslav Mudryi National Law University

SUMMARY

The article discusses the legality and validity of seizure of objects such as cashless
funds and e-money in order to ensure the preservation of material evidence. To this
end, the author reveals the legal nature of these objects, identifies their characteristic
properties, and also correlates with the concept of “material evidence” and turns to a
system analysis of the relevant judicial practice. In addition, the work draws attention to
certain controversial aspects of seizure of digital media.
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ITocranoBka mnpodaemsl. ObGecre-
4yeHHe OBICTPOro, IIONHOTO ¥ Oecmpu-
CTPacTHOTO PAcCIIENOBAHUS H CyneOHOro
paccMOTpeHUsT Kak 3ajada YTOJIOBHOTO
HPOM3BOJICTBA, 3aKPEIUICHHAs B CT. 2 YTO-
JIOBHOTO IIPOLIECCYaIbHOIO Kojiekca YKpa-
unbl (nanee — YIIK), xoppenupyer ¢ oro-
BOPKOH, COINIACHO KOTOPOW HU OJTHO JIMLO
HE JIOJDKHO IOABEPraThcsi HeOOOCHOBAH-
HOMY HPOLECCYaIbHOMY IMPUHYKICHUIO.
B cBere ykazaHHOro ciexyer Ioguep-
KHYTb, 94TO LIEHTPAJILHOE MECTO B CHCTE-
ME  COILHMAIbHO-DKOHOMUYECKUX IIPaB
u cBo0OOJ TpakaaH 3aHUMAET MPaBO COO-
CTBEHHOCTH, KoTopoe B cT. 41 Koncruty-
MY YKpauHbl HAIUIO CBOE 3aKpEIUICHUE

HapaBHE ¢ TAKAMH OCHOBOIIOJIATAIOIIIIMHI
MpaBaMH, KaK MPaBO Ha JKU3Hb, HA CBO-
00y W JIMYHYIO HENPUKOCHOBEHHOCTb,
YeCTh W JIOCTOMHCTBO, SBJISIOIIMMH-
Csl ©CTECTBEHHBIMH, HEOTYYKIACMBIMU
1 HEPYIIUMBIMH.

AKTyaJIbHOCTh  Te€MbI  HCCJIEN0-
BaHMs. YUYUTHIBas OTMEYEHHOE BBIIIE,
MEPMAHEHTHO BA&XHOW OCTaeTCs Ipo-
OJleMaTHKa, CBsI3aHHAs C O0eCIeYeHUEM
3aKOHHOCTH M COPa3MEPHOCTH HeoO-
XOMUMBIX OrPAaHWYCHHUH MpHU MPUMEHE-
HUM apecTa WMMYIIECTBA B YTOJOBHOM
MpOU3BOACTBE. IIpH 3TOM OTMETHM, YTO
OTIENbHOTO  BHHMAHHUs  3aCIy)KHBacT
BONPOC O JIOMYCTHUMOCTH HAaJIOKCHHUS
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apecra Ha HEKOTOpbIE TpYHIbl OOBEK-
TOB, HalpuMep, IEHbIM B Oe3HAIMYHOMN
(dbopme, SNEKTPOHHBIE NeHbrH, UHUPPO-
BbIC HOCHUTEJIM U TaKkoe Ipodee, B COOT-
BerctBuM ¢ 1. 1 4. 2 ct. 170 VIIK, TO
€CTh B IENIX OOECIeueHHs COXPaHEHHS
BEIIECTBEHHBIX JOKA3aTeIbCTB, ITOCKOIIb-
Ky BO3MOXXHOCTH OTHECEHHS YKa3aHHBIX
00BEKTOB K KaTerOpHH BEIIECTBEHHBIX
JOKA3aTeNbCTB CTaBUTCA IIOX COMHe-
HUE KaK OTAEIbHBIMH TEOPETHKAMH, TaK
u npakTukamu. [Ipu 3TOM BaXKHBIM acriek-
TOM, KOTOPBI HE MOXET ObITh OCTaBJIEH
0e3 BHUMaHHMS, SABISAETCS TO, YTO, Y4UH-
ThIBas mojoxkeHus 4. 2, 3 ct. 170 YIIK,
C BBIIICYKa3aHHOW LEJBbI0 apecT MOXKET
OBITh HAIOXKEH Ha UMYILIECTBO JIFOOOTO
(bH3UYECKOro M IOPUANYECKOTO JIHLA, HO
TOJIBKO TIPH YCIIOBUH, €CITH TaKOE UMYyIIle-
CTBO COOTBETCTBYET KPHUTEPHUSIM, OIpesie-
JleHHBIM B cT. 98 VIIK.

CocTtosinue ucciaenoBanusi. Bompo-
Chl apecTa HMYIIECTBAa, B YacCTHOCTH
U C LeNblo 00ECHEeYeHHs COXpaHEHHs
BEILIECTBEHHBIX JIOKa3aTeIbCTB, HCCIE0-
BaJIUCh B pabOTax TaKUX YYEHbIX U MpaK-
tuxoB, kak E.B. Bepxormsa-I'epacumen-
ko, N.U. BoiitoBuy, U.A. BopoOnéBa,
W.B. I'mosrok, B.A. I'puntok, S.B. 3am-
koBas, V. 3unbkoBckuii, O.B. Kamnuna,
A. KoroBa, A. Kpasuenxo, I'M. Kymxwup,
IO.M. Mupommnnuenko, H.C. Moprys,
C.M. Cmoxkos, O.10. Tarapos, O.I. lumo
1 Opyrux. B To ke BpeMs HermocpecTBeH-
HO BONPOC 3aKOHHOCTH HAJIOKECHUS ape-
CTa C yKa3aHHOW LEJbI0O Ha HEKOTOpbIC
KaTeropuu OOBEKTOB, a MMEHHO Oe3Ha-
JIMYHBIE W 3JIEKTPOHHBIE IEHbrH, HHQ-
poBble HOocHTeNnu HHGMOpPMAIMH, HE ObLI
IIPEIMETOM OTJEIBHOTO U3YUCHHUSI.

Heap u 3amayum  HcCJIeIOBAHUSA.
CkBO3b NpU3MY aHajM3a HPaBOBOH IpPU-
POJIBI IEPEUHCICHHBIX 00BEKTOB, a TAKKE
HCCIICIOBAaHNE  IPAaBONPHMEHHUTEIHHOM
MIPAKTHUKH, PACKPBITH BOIPOC O TOM, MOT'YT
JI OHH OBITH TIPU3HAHBI BEICCTBEHHBIMU
JIOKa3aTeIbCTBAMU M MOXKET JH OBITH 11O
YKa3aHHBIM OCHOBAHUSIM Ha HUX HAJIOXKEH
apecT B yrOJIOBHOM IPOM3BOJICTBE.

H3noxeHne OCHOBHOTO MaTrepH-
ana. CucTeMHBIIl aHaIM3 YKPaumHCKOTO
3aKOHOJATEIbCTBA CBHJIETEILCTBYET O
pacnpoOCTPaHEHHOCTH  MCIOJIb30BaHUS
cioBocodeTaHuii  «Oe3HanuuHas  Qop-
Ma JeHer», «0e3Haau4Hble GOpMBI pac-
4eToB» (Hanmpumep, 3aKOHBI YKpaWHbI
«O Gankax 1 GaHKOBCKOH AEATEITLHOCTHY,
«O rocymapCTBEHHBIX I'apaHTHIX BOCCTa-
HOBJICHUSI COEpeXeHUil TpaxaaH Ykpa-

uHbl», «O NPUMEHEHUH PErHCTPATOPOB
pacueTHBIX omepanuidi B cdepe TOpros-
1M, OOLIECTBEHHOTO NMUTAHMUS U YCIyI»,
«O mIaTeXHBIX CHCTEMax M IIepeBOJIC
CpeAcTB B YKpauHe» U T. I.) 11O CpaBHe-
HHUIO C TIOHATHEM «O0€3HAMYHBbIC JCHb-
rm». B gactHOCTH, B 3akoHe YKpauHBI
«O TmIaTeXHBIX CHCTEMax W IIepeBOIe
cpenctB B Yikpaune» (cT. 3.1) ompenere-
HO, 4TO CPEACTBAa CYIIECTBYIOT B HaJlly-
HOU dopme (popme IEHEKHBIX 3HAKOB)
iy B 6e3HanmmuHON Gopme (popme 3amu-
ceil Ha cuerax B OaHkax). [loutn myOmnu-
pyer ykazaHHoe rmonoxeHue Ilucbmo
HBY ot 16.05.2019 1. Ne 57-0007/26039.
Vcxons u3 yka3aHHOTO MPEANUCaHuUs, TIOJT
Oe3HaIMYHBIMU JICHbraMU 3aKOHOJIATENb,
[0 CyTH, TMOHMMAeT 3alHCH Ha CUeTax
B OaHKax.

B rpaxnaHCko-paBOBOI Hayke HeE
CYIIECTBYEeT €QWHOTO B3DIAJa HA ITOHU-
MaHHE IOPHIMYECKON NpHpoxbl Oe3Ha-
JmuHbIX AeHer. B vactanoctu, C. IIumon
B CBOCH IyOnuKaluM BBIIEIACT [BE
OCHOBHBIE KOHIICIIIIMU MO 3TOMY BOIIPO-
Cy — BELIECTBEHHO-NIPABOBYIO, 110 KOTO-
pOil Takue IEeHBIH SBIAIOTCS 00bEKTaMHU
IpaB, a TaKKe 0053aTeNIbCTBEHHO-IIPaBO-
BYIO, KOTOpasi OTPHLIAET MUX MaTepualib-
Hyto mpupony [1, c. 48]. KonrexctHo
ClIeAyeT OTMETHTh, YTO CYIIHOCTH BTO-
poro Tmoaxoma CBOAWTCS K TOMY, HYTO
Oe3HaJIMYHBIE CpeAcTBa Ha OAHKOBCKHX
cYeTax He SIBIISIIOTCS BEIIaMH, CYIIEeCTBY-
0T B (opMe 3ammceidl M TMPeACTaBIISIOT
co00if CBHZIETENBCTBO 00SA3aTEIbCTBEH-
HOTO 1paBa TpeOOBaHUS KIMEHTA K OaHKY.
B To xe Bpemst U.B. Cnacubo-®areena
OTCTaWBaeT CMEIIAHHBIN IIOAXOJ — TaK
Ha3bIBAEMYIO «BEIECTBEHHO-00513a-
TEJILCTBEHHYI0» HPHPONY OE3HATHYHBIX
JIeHeT, 000CHOBBIBAsi 3TO TEM, YTO HPABO
TpeboBaHusT K OaHKy O BBIAa4e JCHET
(KoTOpOE CyIIEeCTBYEeT B paMKax JOTOBO-
pa TeKyIIero cuera) TpaHC(HOPMHUPYETCS
B MMYIIECTBEHHOE MPABO 10 UX ITOBOLY
Kak 00BbeKTa IpaBa COOCTBEHHOCTH [2].
Ha nam B3misiy, uenecoodpasHo mozjep-
*atp nosuuuio C. IIumoHn, xkoropas, pac-
KpbIBasi IOPUANYECKYIO TPUpOny Oe3Ha-
JMYHBIX JICHEeT W BBIAENSAA MX NPU3HAKH,
IpeJyiaraeT ONpenessaTh UX Kak ujaeallb-
HbIE, a HE OOBIYHBIC, BelX (UIMYLIECTBEH-
HblE HeMaTepuaJIbHble 0OBEKThI, KOTOPbIC
SIBIISIFOTCSL COCTaBHON YacThIO HMYIIECTBA
cyObeKTa), TOCKOIBKY 3TO, 10 MHEHHIO
HCCIIeIOBATEIbHUIIBL, TIO3BOJIUT N30€XKaTh
HCKYCCTBEHHBIX MPABOBBIX KOHCTPYKIIHI
pazxy OIHOTO TOJBKO COXPAHEHUS TPaiH-

MM CYMTATh BELIAMM HCKIIOYUTEIBHO
MatepuaibHble npeamets! [1, c. 50-51].
Takum 00pa3oM, U3 YKa3aHHOTO 3aKJII04e-
HHA CJEAYeT, YTO Oe3HAIMYHBIC JCHBIH,
OYEBHUIHO, HE MOTYT CUUTAThCS MaTepH-
abHBIMH, PEaIbHBIMH IPEIMETaMH B UX
TPaAULMOHHOM TIOHUMaHHH.

IMpuHUMas BO BHHUMaHHE BBILICYKa-
3aHHOE, MPEJCTaBIsAETCS BO3MOXKHBIM
BBIZIEINTh HEKOTOpbIE CBOWCTBA Oe3Ha-
ngHBIX JeHer: (1) oHW sBISTIOTCS pas-
HOBHJIHOCTBIO JICHET, YUUThIBast €JUHCTBO
U paBEHCTBO BceX (opM cyliecTBOBaHHSA
nociueqHux; (2) Ui HUX XapakTepHa
TPaHCIMPOBAHHOCTb, TO €CTh BO3MOX-
HOCTh OBITh NEpEeAaHHBIMH HE Hamps-
MYIO, a OIIOCPEAOBaHHO, C MOMOIIBIO
pa3IMYHBIX  BJICKTPOHHBIX YCTPOMCTB;
(3) oHHM SBAAIOTCA IOPTATHBHBIMHU, TO
€CTh MNPUTOMHBIMU JJIs YHOOHOH mepe-
a4u W XpaHeHus; (4) UId MOTydeHHs
JAHHBIX O BaJllOTE, CyMME M TaK jaiee
uHpopManus nokHa OBITH Npeobpaso-
BaHa C MCIOJIb30BAHUEM CHELUAIBHBIX
TEXHUYECKHUX MPUCIIOCOOIECHHH.

[lepexons k aHanM3y HOPUAUYECKOH
NPUPOZBI 3NIEKTPOHHBIX JEHET, IPEexXIe
BCEro, 00paTuMcs K ONpe/IeIeHHIO MOHS-
THUSL <«QIEKTPOHHBIE ACHBI'M» B YKpaHH-
CKOM 33aKOHOZaTebCTBE. B cooTBeTCTBUM
co cr. 15 3akona Ykpaunsl «O miaTex-
HBIX CHCTEMax U MepeBOAE CpeICTB
B YKpauHe» 3JICKTPOHHBIC JCHBIH — 3TO
€/IUHHUIIBI CTOUMOCTH, KOTOPBIE XPaHATCS
Ha 3JIEKTPOHHOM YCTPOWCTBE, MPHHHMA-
I0TCA KaK CpPE/ACTBO IUIaTeXa JPYTHMH
JIMLAMH, HEKEIIH JIMI0, KOTOPOE UX BBIITY-
CKaeT, ¥ SBIISFOTCS ICHE)KHBIM 00513aTelb-
CTBOM 3TOrO JIMI@, YTO BBINOJHIETCS
B HAJIMYHOU WIU Oe3HATUYHOH (opme.
C TeXHOIOTUYECKOH CTOPOHBI AIEKTPOH-
HbIE JICHBIM TIOXO0XH C O€3HAJIMYHBIMH
JICHbraMH, HO 3TO HE TOXKJICCTBCHHbIC
TOHSTHUSL — C FOPUIMYECKOH TOUKH 3PCHHS
OHH HMEIOT CYLIECTBEHHBIE DPa3JIMUMs.
Tax, Oe3HAINYHBIE TEHBIU CYIIECTBYIOT
B BHJE 3amuceil Ha GAaHKOBCKHX CYETaX,
B TO BPEMS KaK 3JIEKTPOHHbIE IPECTaB-
JSIOT COOOM 3amMcH Ha 3JIEKTPOHHOM
ycTpoiictse [3, c. 91].

Takum 06pa3om, 10 HaLIEMy MHEHHIO,
e-money XapaKTepHBI CIIEIYIOIIHE CBOM-
ctBa: (1) OHU SABISAIOTCS Pa3HOBUIHOCTHIO
9NEKTPOHHOI  MHQOpMAaLMHU, KOTOpas
XpaHUTCS Ha CHELUUAJIBHOM YCTPOMCTBE;
(2) nannas nadoOpManus obamaeT crer-
upUIECKO OCOOEHHOCTBIO — TPAHCIIH-
POBAHHOCTBIO, TO €CTb BO3MOXHOCTBIO
OBITh IIepelaHHON Ha Ipyrue yCTPONHCTBa



C TOMOLIBIO PA3IMYHBIX 3JICKTPOHHBIX
npucroco61eHuH (KOMIBIOTEPHBIX ceTeid,
IUIATE)KHO-UICHTH(DUKALMOHHBIX CMapT-
KapT U Takoro mpouero); (3) oHH sIBIS-
I0TCS. MAKCUMAJIbHO TTOPTATUBHBIMH, YTO
HPOSIBIISIETCS. B BOSMOXKHOCTH UX yIOOHOM
nepefady ¥ XpaHeHus; (4) B CHIy XpaHe-
HUSI JJIEKTPOHHBIX JEHET Ha BHYTPEHHHX
U BHEIIHUX HOCHUTEISX WH(OpMAaNnHy,
npr (GU3NIECKOM YHHYITOKEHHUH TaKOTO
MaTepUaIbHOTO HOCHTENSI BOCCTaHOBUTH
JICHC)KHYI0 ~ CTOMMOCTb ~ HEBO3MOXKHO;
(5) nna momydeHMs NAHHBIX O BaJOTE,
CyMME M TaK Jajee HHPOpMAaLHs JOJDKHA
ObITh TIpeoOpa3oBaHa C UCIIONB30BAaHUEM
CHELHANBHBIX TEXHUYECKHUX IPUCIIOCO-
OneHuii.

Ha ocHOBaHMM W3IOXXEHHOTO BBIIIE,
norpoOyeM  pacKpbITh  COOTHOIIEHHUE
JNMEKTPOHHBIX JEHeT W Oe3HAINYHBIX
JIEHET C BEIICCTBEHHBIMH JOKA3aTelb-
ctBaMu. [yl 9TOrO, B IIEPBYIO O4Yepelb,
o0paTHMCsl K OIPENETICHUIO TTOHSTHS
BEILICCTBEHHBIX  JIOKAa3aTelbCTB.  TaK,
cornacHo 4. 1 ct. 98 VIIK, BemiecTtBeH-
HBIMH  JIOKA3aTeJIbCTBAMH  SIBJISIOTCS
MarepualbHble 00bEKThI, KOTOPbIe OBbLIH
OpYAHEM COBEpIIEHUS YrOJOBHOIO Mpa-
BOHAPYILECHHUS, COXpaHWIIM Ha cebe ero
CIIEABI WIN COIEpIKAT OPYTHe CBEICHUS,
KOTOpble MOTYT OBITh HCIIOIB30BaHbI
B KauecTBE JOKA3aTenbcTBa (hakTa WIIH
00CTOSATENBECTB, YCTAHABINBAEMBIX B XO/IE
YTOJIOBHOTO TIPOM3BOJICTBA, B TOM YHC-
JIe TIPeAMETHI, KOTOphle ObUTH 00BEKTOM
YTOJIOBHO IPOTHBOIPABHBIX JeHCTBHI,
JICHbTH, LIEHHOCTH M JAPYyTHe BelLlH, NpHu-
0OpEeTEeHHBIE YTOJIOBHO ITPOTHBONPABHBIM
MyTEM WJIM MOJIyYeHHbIE FOPUIMYECKUM
JIMLIOM B PE3YJIbTaTe COBEPLICHHS yTOJIOB-
HOT'O TIPaBOHAPYIICHHUSI.

To ectb, ¢ ONHON CTOPOHBI, U IS
SNIEKTPOHHBIX, U I OC3HAINYHBIX JICHET,
Kak ¥ IS BEIIECTBEHHBIX JJOKA3aTEIbCTB,
XapaKkTEepHO HaJIM4He 0OBEKTUBHOM CBSI3U
¢ COOBITHEM YTOJOBHOTO TPECTYTIIICHUS.
Hmeercst B Buy, 4TO OHU MOTYT BIIOJTHE
MOATIAAaTh TOJA KPUTEPUH BEIECTBEH-
HOIO JI0Ka3aTeNbCTBa, MEPEYUCIICHHbIE
B 4. 1 ct. 98 VIIK, Hanpumep, ObITH npen-
METOM MpPEeCTyIUIeHHs JHOO0 e ObITh
MOJIyYeHHBIMH B PE3yJIbTaTe COBEPLICHHS
YTOJIOBHOTO IIPABOHAPYIICHHUSI.

C npyro¥i CTOpPOHBI, OCTAIOTCSI COMHE-
HUSI OTHOCHTENBHO TOTO, SBISIOTCS JIH
JNEKTPOHHBIE W O€3HANWYHBIE [I€HBI'H
MaTepUabHBIM OOBEKTOM, M B CBSI3H
C 3TUM 00JagaroT JIM OHM TaKHUMH CBOH-
CTBaMH, KaK MaTepHaJIbHOCTh U JIOCTYII-

HOCTb JUISl HEOCPEICTBEHHOT'O BOCIIPUSI-
THSL, XapaKTEPHBIMH, Ha Halll B3DIIS, IS
BEILIECTBEHHBIX JI0Ka3aTeabCTB [4, c. 102].
Jns peuienus 0003Ha4€HHOM TPOOIEMBI
00paTHMCsl K PacKpbITHIO COACPKaHHS
9THX JIByX CBOUCTB.

IlonnMaHue HaMU CyTH TakoOro CBOM-
CTBa, KaK MaTepHaJbHOCTH, Oazupyer-
Cs Ha JIEKCHYECKOM 3HA4YeHUH CJIOBa
«MaTepHaNbHBIE — TOT, YTO OTHOCHTCS
K MaTepuH; CYIIECTByeT HE3aBUCHMO
OT CO3HaHUA; HMMEET ouyTumyro Gop-
My;  BEIIECTBEHHbIH,  HpPEIMETHBIN»
[5, c. 385]. B To e BpeMms, Kak crpaBe-
nuBo otMmeuaeT A.A. PscoB, marepuaib-
HOCTb, BELIIECTBEHHBIN XapakTep 00beKTa
0OBIYHO MOHUMAIOT KaK TO, YTO OH UMEET
YETKYI0 MaTepHalIbHO (DUKCHPOBAHHYIO
CTpYKTYpy. /JelicTBUTENBHO, OCHOBHAs
Macca BEIIECTBEHHBIX JOKa3aTelIbCTB
UMEIOT YeTKYI0 MpPOCTPaHCTBEHHO-Bpe-
MEHHYIO JOKaJm3anuio [6, c. 24-25].

Tem He MeHee, XOTs1 Oe3HATMYHBIE
JICHbI'M, KaK W DJIEKTPOHHBIC, Ha Hall
B3IV, SBIAIOTCA Marepued B (Quio-
co)CKOM TIOHMMAHHMH 3TOH KaTeropuw,
MOCKOJIbKY CYIIECTBYIOT BHE CO3HAHMS
YeJIoBeKa, INPUHIMIHAIBHBIM B 3TOM
ciiyqae sBISeTCS KpuTepuil Qusmue-
CKOIl BO3MOXKHOCTH, yHOOCTBa M Ielle-
CcO000pa3HOCTH W3BATUS TaKoil (OPMEI
JICHET B KaueCTBE BEUIECTBEHHOTO JIOKa-
3aTeNbCTBA, a TAKKE BOSMOXXHOCTH IIPH-
MCHEHUs] K HAM TpaBmwI paboThl ¢ STHUM
MPOLECCYaTbHBIM HCTOYHUKOM JI0Ka3a-
TENIbCTB. YUUTHIBAs IaHHBIH TEe3HC, pel-
CTaBJIACTCS OCJIOKHEHHBIM TOHMMaHHe
e-money U Oe3HaJIMYHBIX JICHEeT KaK Mare-
pHANBHBIX O0BEKTOB, CIIENOBATENILHO, HA
Hall B3IVIAJ, OHM HE HAJENEHbl TaKHUM
CYIIHOCTHBIM CBOMCTBOM BEIIECTBEHHBIX
JI0Ka3aTelIbCTB, KaK MaT€pHAIbHOCTS,
U TO3TOMY HE JOJDKHBI OBITH OTHECEHBI
K 3TOMY TPOIECCYyaTbHOMY HCTOYHUKY
JIOKa3aTeIbCTB.

KacarenmsHO BTOpOro CBOWCTBa —
JOCTYITHOCTH JUIST  HETIOCPE/ICTBEHHOTO
BOCHPUSATHSL — CIEAYyeT OTMETUTb, YTO,
JUIs OONBILIMHCTBA TPaJUIMOHHBIX Bellle-
CTBEHHBIX JIOKA3aTEJIbCTB XapaKTepPHOU
SBJISCTCS BOSMOXKHOCTb MX BH3YaJbHOTO
HaOMIONeHNs, OCMOTpa U (DUKCALUH UX
BHEUIHUX Mpu3HakoB. OYeBWAHO, 4TO
NpOBENICHUE TOJOOHBIX OIepalyii, npe-
CTaBISIETCSl JJOBOJBHO CIIOXKHBIM C JaH-
HBIMH ()OpMaMH CYIIIECTBOBAHHS JICHET.
B wactHOCTH, MO HamieMy MHEHHUIO, HE
CTOMT paccMaTpHuBaTh BOCHPOW3BEACHHE
NEKTPOHHOH  MH(pOPMALMM, KOTOPOH
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110 CBOEH NPHUPOJE SABISIOTCS DIEKTPOH-
HBIE JICHBI'H, C IOMOLIBIO ONPEAEICHHBIX
HUQPPOBBIX MPUCHOCOOICHUH OCMOTPOM
B €ro TPaJUIMOHHOM HOHMMAaHHH, Kak
HEMOCPEACTBEHHOE  BH3yallbHOE (MM
C IIOMOIIBIO JIPyTMX OpPraHOB YYBCTB
4yenoBeka) Habmonenue. J[elicTBUTENBHO,
HCCIICA0BaHUE TOAOOHOH 3ICKTPOHHOM
nHpOpPMAIIMK BO3MOKHO TOJBKO ITyTEM
€e BOCHPOM3BEACHUS C HCIOIB30BAHU-
€M CICHHUATbHBIX TEXHUYECKHX CPEICTB.
W nopoOHBIH XapakTep CyLIECTBOBAHUS
U XpaHeHHs e-money, 0e3yClIOBHO, Tpe-
Oyer 00s3aTeNIbHOTO  TpeoOpa3oBaHUS
TaKMX JaHHbIX C LENbI0 MX JAalbHEH-
LIEr0 HCCJIEAOBAaHHMSA M HCIOJIb30BAHUS
B YTOJIOBHOM IPOILIECCYalbHOM JIOKa3bl-
BaHMHU. JTO O3HAYAET, YTO B OTIMYHUE OT
BEILIECTBEHHBIX J0KA3aTeJIbCTB, B KOTO-
pBIX (paKTHYECKHE IaHHBIE COICPIKATCS
B €CTECTBEHHOH, HEKOJMPOBAHHOH (op-
Me, JUISl BOCIIPHUATHS 3JICKTPOHHBIX JICHET
KaK J0Ka3aTelIbCTBa 00s13aTeIbHON OyneT
npouenypa ux npeodpazoBaHus, oObex-
TUBH3ALMH.

CucteMHbIi aHaIM3 OTEUECTBEHHON
CyneOHOH NpaKTUKM TaKXKe CBHICTEIb-
CTBYET 00 OTCYTCTBHU yHU(DUIIMPOBAHHO-
'O MOJIX0/Ia OTHOCHTEIBHO 0003HAYECHHOM
npobnemsl. B uactHOCTH, KOMUITErus cyneit
CyMCKOTO0 aneuIaHOHHOrO Cy/a B ocTa-
HOBJIeHUH OT 19 maprta 2019 1. (cynebHOE
neno Ne 592/19422/18), naBas OLEHKY
JIEHCTBHUSIM CIIECTBEHHOTO CYy/IbH, HaJo-
JKUJIa apecT Ha JIeHbrHM B Oe3HAIMYHOM
(dopme 1 OTMEeTHIIA, YTO CYJbsS Ha 3aKOH-
HBIX OCHOBAHHSAX IpHUIIET K BBIBOAY O
HEOOXOIMMOCTH HAJOXKEHHsS apecra Ha
nensru OOO «lOxona Crapy», paszme-
mennbie Ha cuere B AO « CBEPBAHKY,
MIOCKOJIBKY MaTepualibl YrOJOBHOTO TPO-
W3BOJICTBA IOATBEP)KIAIOT MOTHBBI Clie-
JIOBATeIs O TOM, YTO YKa3aHHbIC JICHBIH
00O «IOxona Crap» OTBE4arOT KpHTe-
pusim, onpezneneHHbM B cT. 98 VIIK, xak
BEILECTBEHHBIM JIOKa3aTesibcTBaM. Ilpu
9TOM JIOBOJIBI aNeJUISIIHOHHON KalloOBI 0
TOM, YTO O€3HAJIMYHBIE JCHBI'Y HE SBIISIOT-
Csl BELIECTBEHHBIMH JI0Ka3aTeJIbCTBAMH,
MIOCKOJIBKY OHHU HE SIBIIAIOTCS UASHTH(]U-
LUPOBAaHHBIMU OOBEKTAMH MaTepHallb-
HOTO MHpa, KOTOpPBIE MOI'YT COIEpXKaTbh
B ce0e CBE/ICHUS WU CJIeNbl YTOJIOBHOTO
MIPECTYIUICHHUS, CYZl BO BHUMAHHE HE MPU-
HAJI, TIOCKONBbKY, cormacHo cT. 98 VIIK,
BEILECTBEHHBIM JI0Ka3aTEIbCTBOM MOTYT
OBITH [JEHBIHW, €CIM €CTh JOCTaTOYHO
OCHOBAaHHWI CUWTaTh, YTO OHH MPHOOpE-
TEHBI YTOJIOBHO MPOTHBONPABHBIM ITyTEM
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WIM TOJYy4YEHbl IOPUAMYECKUM JIMIOM
B pE3yJIbTare COBEPIICHUS YTOJIOBHOIO
npecrymienusi. He cortamasice ¢ uzio-
JKEHHBIM B IIPUBE/ICHHOM PELICHHHU I10[-
XOZIOM, ellle pa3 MOJYEPKHEM TO, 4TO, Ha
Hall B3DIS/, HalM4yue y O€3HaJMYHBIX
JICHET TAaKOrO MpHU3HaKa, KaK OTHOCH-
MOCTh, TO €CTh CYyIIECTBOBaHHE OOBEK-
THUBHOH CBSI3M C COOBITHEM YTOJOBHOTO
MPECTYIUICHHSI, AaBTOMaTUIECKH HE JIeNIaeT
HX BEIIECTBEHHBIMH [[OKA3aTeIbCTBAMH,
Be/lb HE HAJIENAeT UX APYTUMHU CBOWCTBA-
MH, XapaKTePHBIMH U1 3TOTO IPOLECCy-
QJILHOTO HCTOYHUKA.

JI0BOJIBHO pacIpOCTpaHEHHOU SIBIISA-
eTcs apryMeHTalus cyield 0 BOSMOXXHOCTU
HaJIOKEHUS apecTa Ha Oe3HATMYHBIC ICHb-
I'M B LENSX OOECIEUeHUs] COXPAaHHOCTH
BEILECTBEHHBIX JIOKA3aTeNbCTB, MOIKpe-
TIeHHas ccplkoi Ha 4. 10 ct. 170 VIIK.
Hanpumep, komnerus cymedt Kuesckoro
areJUIIIMOHHOTO Cy[a B ITOCTaHOBICHUH
or 6 ¢espans 2019 1. (cynebHOe memo
Ne 752/13113/17) ormeTHIa, 4TO YTBEPXK-
JICHHE aJ[BOKaTa O TOM, 4TO Oe3HaINYHbIC
JICHE)KHBIE CPEACTBA HE SBISAIOTCS Bellle-
CTBEHHBIM  JIOKa3aTeJbCTBOM, CIIELyeT
NPU3HaTh HEOOOCHOBAHHBIMHU, C y4YETOM
tpedoBanuii 4. 10 ct. 170 VIIK, corac-
HO KOTOPOH apecT MOXKET OBITh HAJIOXKEH
B YCTaHOBJIICHHOM HactosmuMm Kopek-
COM TIOpsiAKE HA, B YaCTHOCTH, IEHBIH
B JII000#1 BaJIIOTEe B HAJMYHOHN Win B Ge3-
HaJIMYHOW (OopMe M Tak Jainee, B OTHO-
IIEHUH KOTOPBIX ITOCTaHOBJIEHUEM HITH
pelLIeHHeM CIIICTBCHHOIO Cy/IbH, cyna
orpeziesieHa He0OX0IMMOCTb apecTa uMy-
mectBa. [To HaleMy MHEHHMIO, TOJOOHAs
orcbuika K 4. 10 ct. 170 VIIK B yka3aH-
HOM KOHTEKCTE HE COBCEM KOPPEKTHa,
TaK Kak JIaHHas 4acTb MMEET CaMOCTO-
SITEIBHOE HOPMAaTUBHOE COJEPXKAHUE H,
OYEBHUJIHO, HE SABJISIETCS JIOTHYECKUM ITIPO-
JIOJDKEHUEM HETOCPEICTBeHHO 1. 1 4. 2,
9. 3 ct. 170 VIIK. Y. 10 cr. 170 KIIK
JNEHCTBUTENBHO TIPEeIyCMaTpUBAeT BO3-
MOXXHOCTH apecTa JeHer B Oe3HaIMYHOI
(dopme, OJHAKO IIPH 3TOM HE OINpEeneIIsieT
KOHKPETHO MMEHHO TaKylo 11eJIb, Kak 00e-
CIIEYCHHE COXPAHHOCTH BEIIECTBEHHBIX
JI0Ka3aTeNbCTB.

IIpoTuBOMONOKHBIA  MpaBOIpUME-
HUTENIBHBIH TOAXOA MOXET OBITH IIpO-
WUTIOCTPUPOBAH Ha TPUMEPE PELICHHS
YepHOBHIIKOTO  aNEUIIIIMOHHOTO  CyAa
ot 13 despans 2019 r. (cynebHoe meno
No 727/875/19), B KOTOpOW KOJIJIETHUS
cyneil He yBHzena 3aKOHHBIX OCHOBAaHMUI
IUTSL HaJIOKEHHS apecTa Ha Oe3HaIHbIe

Cpe/CTBa B LEJsAX 0OeCIeyeHns COXpaH-
HOCTH BEILIECTBEHHBIX JIOKa3aTelbCTB.
OpHako crienyer oOpaTWTh BHUMaHHE
Ha MOTHUBBI, YKa3aHHBIC CyJOM, a UMEH-
HO TO OOCTOSITENBCTBO, YTO OpPraH J0CY-
neGHOro  paccienoBaHus, —oOpalasch
C XOomaTaicTBOM 00 apecTe HMyMIECTBA
C LeNbI0 00CCIeYNTh COXpaHEHHE Belie-
B IIEPBYIO
ouepeab OOJDKCH MNPU3HATh HUMYIIECTBO,

CTBCHHOI'O 10Ka3aTCJIbCTBa,

Ha KOTOPOE€ OH INPOCHUT HAIOXKHTH apecT,
BELIECTBEHHBIM J0KAa3aTeJIbCTBOM B yIro-
JIOBHOM HPOM3BOJCTBE IIyTEM BBIHECE-
HUsI 00 3TOM MOCTaHOBJICHUSI, B KOTOPOM
JIOJDKEH YKa3aTh OCHOBAHHUS IPU3HAHUS
MMYIECTBA BEUIECTBEHHBIM J0Ka3aTellb-
ctBoM. [lo HamieMy MHEHUIO, OIIEHKA
BO3MOXKHOCTH OTHECEHHsI Oe3HAINYHBIX
JICHET K BEIIECTBEHHBIM JIOKA3aTEIbCTBAM
TOJBKO Ha OCHOBaHUM (DaKTa MPU3HAHUS
X COOTBETCTBYIOIIUM IIOCTaHOBJICHHEM
BEIICCTBCHHBIM JI0Ka3aTEeIbCTBOM, CBHU-
NIETEeIbCTBYET O (HOPMAIBHOM MOAXOIE
K 0003Ha4eHHOH mpobieMe, MOCKOIBKY
HE YYHTBHIBAeT MOHUMaHUE crenupuye-
CKOHM IOpUAMYECKON MPHUPOIbI Oe3HaIIY-
HBIX JICHET.

OTtnenbHO OOpaTMM BHHUMAaHUE Ha
TO, YTO B aNeJUIALIUOHHBIX XKanobax o
YKa3aHHOMY BOIPOCY JIOCTaTOYHO YacTO
T CCHUIAIOTCS HA TO, YTO B IOHUMAaHUHU
TpeboBanmii cT. 98 VYIIK Oesznammunbie
CpeAcTBa HE MOTYT OBITh BEIIECTBEHHBI-
MH JI0Ka3aTeJIbCTBAMH, IIOCKOJIBKY HeE
SIBJISTIOTCSL MaTepPHaJbHBIMH OOBEKTaMH,
a MCKJIIOYUTENIBHO 3allUCSIMM Ha cyeTax
B 0aHKaX, MOCKOJBKY OaHKOBCKHH cueT
HCIOJIB3YETCsl TONBKO Ui y4eTa JICHEX-
HBIX CPEICTB, a HE Ul UX (PaKTUIECKOTO
xpaHeHus. CrenoBareibHO, B CHIIYy CBO-
eil TpUpoAbl OHM HE MOTYT COXPaHUTh
Ha ce0e cieabl Wik cBeleHus 00 0bcTo-
SITETILCTBAX, yCTAHABIMBAEMBIX B XOIE
YTOJIOBHOTO TIPOM3BOJCTBA. Y UYUTHIBAS
MPUBCICHHBIC HAMH BBINIC B3IVISABI Ha
IOPUIMYECKYI0 TPUPOAY Oe3HAINIHBIX
JIEHeT, a TaKKe pe3ylbTaThl UX COIOo-
CTaBJICHUS C XapaKTEepPHbIMU CBOWCTBAMH
BELIECTBEHHBIX J0KAa3aTeNIbCTB, YKa3aH-
Hbl€ apryMEHTBHI SIBISIOTCS TOCTATOYHO
yOeMUTENbHBIMU M JIOJDKHBI OBITH y4Te-
HBI CyObsIMH IPU OIICHKE JTOMYCTHUMOCTH
HAJIOKEHUs] apecTa Ha JEHbrM B Oe3Ha-
JTUYHOU ()OpME MMEHHO C TaKOH ILIeNbIo,
Kak o0ecredeHne COXPAaHHOCTH Bellle-
CTBEHHBIX JIOKA3aTCIIbCTB.

B 1maHHOM KOHTEKCTE OIpeneseH-
HBIi KOMIIapaTUBHO-TIPABOBOM HMHTEPEC
npeacraBimsier mo3unus  KoHctutynm-

onHoro Cyna Poccuiickoit ®enepauuu,
chopMyIMpOBaHHAS B OIPENENCHUH OT
19.12.2017 r Ne2888-0O. B wyactHOCTH,
Cyn oTMeTni1, yTo Ge3HANNYHbIE JEHEX-

HBIE CPEJICTBA, KOTOPHIE CYIIECTBYIOT
B BHJIC 3aIIMCH Ha OAHKOBCKOM CHETE Kpe-
muTopa (Mx obnamaresns) u o CBOeH mpu-
poIie TIPEICTABISIOT 000 00s3aTenbHOE
TpeOOBaHWE HA OIPENENCHHYI0 CyMMY
K KpeAWTHOM OpraHu3aliii, B KOTOPOI
OTKPBHIT JTaHHBIH CYET, caMH 1o cebe He
CIIOCOOHBI CIIyXKHTb CPEIICTBOM JOKa3bl-
BaHUs, IO3TOMY OHU HE OOJIANalOT NpH-
3HaKaMH BEIIECTBEHHOTO JI0Ka3aTellb-
CTBa.

B pamkax wuccienoBaHHOW —HaMu
TEMaTUKH OCTAaHOBUMCS Takke Ha
BONPOCAX 3aKOHHOCTH HAJOXKEHHUS ape-
CTa C [eNbI0 00eCHedeHus] COXpPaHEHHS
BEIIECTBEHHBIX J0Ka3aTeJECTB Ha HHU-
pOBBIE HOCHTENHM JOKa3aTelbCTBEHHOM
uHpopmanuu. CTOUT OTMETUTH, HTO
AHHBIA aCTeKT SIBISETCS JIOCTaTOYHO
JIUCKYCCHOHHBIM, ITOCKOJIBKY CTaBHUT Ha
MOBECTKY JHS, C OTHOH CTOPOHBI, BOIPOC
00 obecniedyeHnr UCTIONB30BaHUS IH(PO-
BBIX HOCHUTeNeH nHdopMauuu B JOKa3bl-
BaHUHM B YIOJIOBHOM IIpoliecce, a ¢ Apy-
rOW — HEIOMYCTUMOCTb TIPOTHBOIPABHBIX
U HEOOOCHOBAHHBIX HApYIICHUH WM
OrpaHUYCHUIT IIPaB YeIOBEKa U 3aKOHHBIX
HHTEPECOB B CIydYasx, KOI/a TaKue HOCH-
Tenn MH(GOpMAIUHN TODKHBI OBITH H3b-
STl JJIS1 BBIIOJIHEHHS 3aJ]a4 YTOJIOBHOTO
cynorpon3BozacTBa. [Ipo akTyaabHOCTH
YKa3aHHOH NpoOieMbl, B 4YacTHOCTH,
CBHJIECTEIIbCTBYET NMPOEKT 3aKOHa YKpau-
Hbl «O BHECEHUM M3MEHEHUil B Yronos-
HBI TPOLECCYalbHbI KOIEKC YKpauHbI
U YTOJNOBHBII KOIeKc YKpawHbl (OTHO-
CHUTENIbHO COBEPILIECHCTBOBAHUS MOPSIKA
MIPUMEHEHHS OTAEIBHBIX Mep obecrede-
HUSL YTOJIOBHOTO TIPOM3BOJCTBA)» (per.
Ne 9484 ot 17.01.2019 r.). Ot™meTnm, 9TO
JAaHHBIA 3aKOHOIPOEKT, Mocie 00CyX-
EHAH W TOJYyYeHHs HayYHO-IPAaBOBBIX
3aKJIIOYeHNH, OBIT OTO3BaH, OHAKO, TEM
MEHee, CBOMM CYILIECTBOBAHUEM U COJEP-
JKaHHEM IIPOJIEMOHCTPUPOBAJI  OIIpee-
JICHHbIE TIO3MILMM, CYIIECTBYIOIIUE Kak
B Cpezie IIPAaBOTBOPLEB, TAK U MPABOIPH-
MEHUTENEH.

Tak, B yactHocTH, 1. 14-15 3aKoHO-
MPOEKTa TPEIoNaraloch JOMNOIHUTH
9. 5 c1. 170 YIIK Ykpauns! HOBBIM a03a-
[IEM BTOPBHIM, COIJIACHO KOTOPOMY apecT
Ha WMYIIECTBO B BHJE YCTPOWCTB IS
00paboTKH, mepenadn U XpaHeHUs dIIeK-
TPOHHOI WH(OPMAIMU WIA HX COCTaB-



JISIIOIUX, ©CIM OHU HCIOJIB3YIOTCS HX
BhanenblieM (MM 3aKOHHBIM BJIAJCITb-
LeM) KaK MpeJMeThl WU CPelcTBa TPY-
la WM €CIH MX apecT MOXET HAHECTH
Bpel (pU3MYECKOMY WM FOPHIHYECKOMY
TUIY, KOTOPOE HE SBISIETCS YYaCTHUKOM
9TOTO YTOJIOBHOTO MPOU3BOJCTBA, MOXKET
OBITh HAJOKEH TOJBKO C IIETbI0 00e-
CHEYEeHUS CHEeNHAIFHONH KOH(HUCKALUI
WM KOHQHCKAIMH UMYIIEeCTBAa KaK BHIA
HaKa3aHUsl WM MEPONPHUSITHS YTOIOBHO-
MIPaBOBOTO XapakTepa 110 I0PHIHYECKOMY
nuiy. JlaBas Hay4HYIO OLIEHKY IaHHOMY
MPEAJIOKEHHIO aBTOPOB  3aKOHOIPOEK-
Ta, oOpaTM BHMMaHHE Ha CIEIyIoLIee.
B mpaktuke MOBOIBHO paclpoCTpaHEH-
HBIM SIBIIIETCS TTOJAXOJ, BBI3BAHHBIN OIIH-
OOYHBEIM OTOXKIECTBICHUEM HAJIOKCHHS
apecTa Ha OTMpENEIICHHBIE MaTepHUaIbHBIE
00BEKTHI U M3BATHE TaKUX OOBEKTOB W3
(aktryeckoro BiameHus numa. B To ke
BpeMs, B cooTBeTcTBUH ¢ 4. 1 cT. 170 VIIK,
«apecToM MMYIIECTBA SIBISIETCS BPEMEH-
HOE, 10 OTMEHBI B yCTAaHOBJIICHHOM HACTO-
suM  Koziekcom mopsiike, JUIICHUE 10
PELICHHUIO CIIEACTBEHHOTO CY/IbH WITH CyJa
IpaBa Ha OTUYYXIEHHE, PACIIOPsHKEHHE 1/
WM TIONB30BaHHUS UMYIIECTBOM ...», TO
eCTh BOOOIIEC HE UAET pedb O JHIICHUH
JIUIIA TAKOTO MPaBOMOYHMs, KaK (hakTude-
ckoe obmamanme. IlosTomy HaoxeHue
apecta Ha YCTPOHCTBO st 00pabOTKH,
mepeqady W XpaHEHHsl 3JICKTPOHHOMN
nHpOpMaNNH, 0COOEHHO YUHUTHIBAS TIpe-
JIO)KEHHBIE B 3aKOHOMPOEKTE M3MEHEHHSI
B 4. 12 ct. 170, coBceM HE 0O3HaAYaeT UX
H3BATHE W JIMIICHUE JINIA BO3MOXHOCTH
UCIIONIb30BaTh WX Kak MpPEAMETHl HIIH
CpeAcTBa TpyaAa, a TOJIbKO OyleT Hampas-
JICHHBIM Ha HEIOMYIICHUE UX MOBPEKIC-
HUSI, YHUUYTOXKCHUS, OTUYXKICHHUS IPYyTUM
munaM U T, Takum oOpasom, mnpen-
CTaBJISIETCS LIEIECOO0PA3HBIM Pa3UIaTh
HaJIM4YUe OCHOBaHWH Ui apecTa uMyIie-
CTBa M BO3MOKHOCTH I€peadd TaKOTO
HMMYIIIECTBA Ha OTBETCTBEHHOE XpaHEHHE
BIIAJICTIBILY.

[MosTOMYy B yKa3aHHBIX CHUTYaIHsIX
MOXET OBITh TPEAJIOKEH CIICAYIOIIN
aITOPUTM JEHCTBHHA: MPU HAMYUKM OCHO-
BaHuil, npegycMoTpeHHbIX B cT. 170 YIIK
VYKpauHbl, Ha YyKa3aHHbIE YCTPOHCTBa
MOXET ObITh HaJOKEH apecT, HO TOJBKO
C OrpaHMYCHHEM TMpaBa Ha pPacHopshKe-
HUE WMH; YCTPOWCTBO WJIM €0 COCTaB-
JISIOIME TIePEaeTCsl COOCTBEHHUKY (VITH
3aKOHHOMY BJAJeJbIly) Ha OTBETCTBEH-
HO€ XpaHEHHEe, IPU 3TOM B pEIICHHH O
nepenade JOJHKHBI OBITh YKa3aHbI 00s13aH-

HOCTH JIMIA 110 XPaHEHUIO TAKOIo Mare-
pHanpHOrOo 00BbEKTa, a MMEHHO: a) Xpa-
HUTh BEIIECTBEHHBIC JIOKA3aTeNbCTBA
B HAJJIEXKAaIIEeM COCTOSHHHU, HMPUTOTHOM
JUISL UCTIOJIB30BaHUS B YTOJIOBHOM MPOU3-
BOJICTBE; 0) 3alpeT OTYyXKAaTh X, Iepe-
J1aBaTh JIPYTHM JIMLIAM; B) IPEOCTABISATH
BEIIECTBCHHEIE JOKA3aTeNbCTBA CIICI0BA-
TEII0, IPOKYPOPY, CYAY IS IPOBEACHUS
HEOOXOJMMBIX IMPOLECCYalbHBIX  Jeii-
CTBUil 10 IEpBOMY TPeOOBaHHIO.

BoiBoapl. Takum oOpazom, ¢ yde-
TOM IOPUIMYECKON HPHPOIbl Oe3HAINY-
HBIX JICHE)XHBIX CPEACTB M €-money, ux
XapaKTepPHBIX CBOMCTB, MOXHO KOHCTa-
THUPOBaTh HEOOOCHOBAHHOCTb HaJIOXKe-
HHUS apecTa HEMOCPEICTBEHHO C IEJbI0
obecnieyeHHs COXPAHCHHS BELIECTBCH-
HBIX JIOKa3aTeNIbCTB HA JIaHHBIC OOBEK-
TBI, TIOCKOJIBKY JUISl HUX HE CBOICTBEHHBI
NPU3HAKH MaTepHalbHOCTH M JAOCTYITHO-
CTH Ui HEMOCPEACTBEHHOIO BOCIIPHSI-
THA. UTO Kacaercs 3aKOHHOCTH HalloXe-
HHS apecTa C Takod 1eNnblo Ha U(ppoBbIe
HOCUTENH HWHPOpPMAIMU, TO B paboTe
ObLI MPEAJIOKEH aITOPUTM HpOLecCyallb-
HBIX JCUCTBHUH, KOTOPBIA ObI 0Oecmednt
cobOmrofieHne OanaHca MpaB U UHTEPECOB
YaCTHBIX JIUILL C 3a]Ja4aMH1 U TOTPeOHOCTS-
MH JI0OKa3bIBaHHUS U YTOJIOBHOTO MpoLecca
B LICJIOM.
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TAKTUKO-KPUMHHAJMCTUYECKUE OCOBEHHOCTH
MPOBEJEHUS OBBICKA NP PACCJIEJOBAHWUY MPECTYILJIEHUT,
COBEPIIAEMBIX YWIEHAMHA MOJIOJEKHBIX HE@OPMAJILHBIX
I'PYNI (OBLEIANHEHMIN)

Muxana JJAPKHH,
KaHJU/IaT FOPUANYECKUX HAYK, IOIICHT,
JIOLIEHT Kaepbl YrOJIOBHOTO MPaBa U MPaBOCYAUS
3anmopoKCKOro HaAMOHALHOTO YHUBEPCHTETA

AHHOTAIUA

Ion4epkuBas MOBBILIEHHYIO KOH(OIUKTHOCTb OOBICKA TP PacCiieIOBAaHUH IIPECTYILICHHUH, COBEPIIAEMBIX WICHAMH MOJIOJIEKHBIX
HedopManbHbIX rpyni (00beIMHeHNU ), HAMH PacCMOTpPeHa e JIBOIICTBEHHAs! HAIIPABICHHOCTb.

[IpakTuka pacciemoBaHus IPECTYIIIEHUH He(OPMaTbHONH MOJIOEKH CBHIETEIBECTBYET O HEOOXOANMOCTH IPOBENICHHS, KaK Ipa-
BUJIO, IBYX BHJIOB OOBICKA, @ IMEHHO: 1) JIMYHBINA 0OBICK WiIeHa MOJIOACKHOM HeopManbHOU rpymibl (00beJUHEHHS), TTO03peBae-
MOT'O B COBEPIICHHH MIPECTYIUICHUS JTUOO0 331€PKAHHOTO B MOMEHT €r'0 COBEPILICHUS U 2) 0OBICK [10 MECTY IIPOXKUBAHHS YJIE€Ha MOJIO-
JeKHOH HedopManbHOU TpymIsl (00BEMHEHHS), TOA03PEBAEMOT0 B COBEPILECHNHN NpecTyIuIeHus. [IpoaHamn3upoBaHbl OTAeTbHEIE
TaKTUKO-KPUMHHAIMCTUYECKIE 0COOCHHOCTH NPOBEICHHUS YKa3aHHBIX CJICACTBEHHBIX (PO3BICKHBIX) ACHCTBHH.

KiroueBble ciioBa: TakTuKa, 00ObICK, paccienoBaHue, IpecTyIUIeHHe, HeopMaibHas Ipynna, HeopMaabHOE 00beIMHEHHUE.

TACTICAL AND CRIMINALISTICS FEATURES OF A SEARCH DURING INVESTIGATING CRIMES
COMMITTED BY MEMBERS OF YOUTH INFORMAL GROUPS (ASSOCIATIONS)

Mikhail LARKIN,
PhD in Law, Associate Professor, Associate Professor at the Department of Criminal Law and Justice
of Zaporizhzhya National University

SUMMARY

Emphasizing the increased conflict of the search in the investigation of crimes committed by members of youth informal groups
(associations), we examined its dual orientation.

The practice of investigating crimes of informal youth indicates the need to conduct, as a rule, two types of searches. These are:
1) a personal search of a member of a youth informal group (association) 2) a search at the place of residence of a member of a youth
informal group (association) suspected of committing a crime. The individual tactical and criminalistic features of the conduct of these
investigative (search) actions are analyzed.

Key words: tactics, search, investigation, crime, informal group, informal association.

IIocTranoBka npo6.1eMbl. Baxxneinmm
TIOMCKOBO-TIO3HABATENIBHBIM ~ CJIEICTBEH-
HBIM (PO3BICKHBIM) IEHCTBHEM, KOTOpPOE
TIPOBOUTCSI HA TIEPBOHAYAILHOM (@ HHOTIA
M Ha TOCIEIYIOIEM) JTalle pacciieioBa-
HUS TIPECTYIUICHHUI, COBEPIIAEMbIX WeHa-
MH MOJIOJICKHBIX HE(OPMAIBHBIX TPYIII
(oObenuHeHMiA), sBIsAeTCs OOBICK. Llenb
00bICKa — BBISBICHHE OPYAMH M CpelCTB
COBEPILEHHUS NPECTYIUICHNUS, BElel 1 LieH-
HOCTeH, JOOBITBIX HPECTYHHBIM IIyTeM,
a TaKKe APYrUX NPEAMETOB U JIOKYMEHTOB,
HMMEIOINX 3HAUeHHe [UIsI YCTAHOBJICHUS
HCTHUHBI TIpU paccrienoBannu. Kpome Toro,
0OBICK MOXKET OBITh HAlpaBlicH Ha OOHa-
pYy)KEHHE pa3BICKUBACMBIX JIHI[, TPYIIOB,
JKUBOTHBIX. JIOTIOMHUTENBHON JKe IIeNBI0
0O0BICKa SIBJISIETCS] OOHAPYKEHNE W U3bATHE
Belllel U MPEeIMETOB, M3BSTHIX 3aKOHOM M3
o0pallleHHs], a TaKKe MOUCK HMYILIECTBA
JU1s 00eCTIeYeHHs] BO3MEIIICHHUS [IPHYNHEH-

HBIX YOBITKOB WIJIM B CBSI3M C BO3MOXKHOI
koH(puckanmei [1, ¢. 535].

Ero pe3ynbraTMBHOCTH CITIOCOOCTBYET
BBISIBJICHUIO JI0KA3aTeNIbCTBEHHON HH(OP-
MaliH, TPOBEPKE OTAENBHBIX BEPCHi

U TIpOYEMY.
K coxanenuro, BOIPOCHI TaKTUKO-
KPUMHHAJIMCTHYECKOTO obecnedeHust

npoBeZieHus1 00bICKA MPH PacclieIOBaHUI
MPECTYIUICHUH, COBEPLIAEMBIX YJICHAMH
MOJIOZISKHBIX HEe(hOPMAITBHBIX TPyl (00b-
€IMHEHUIA), HA CErOAHSIIHUN JCHb HENO-
CTaTOYHO HCCIICIOBAHBI.

AKTYyaJIbHOCTb TEMbI HCCJIEI0BAHUS.
Eme B 1948 . B.W. [Tonos nucair: «Ycmer-
HOCTh OOBICKA O0OECIIEUMBAETCS 3HAHHEM
KPUMHHAINCTHKY, CTENEHBIO MpaKTHIe-
CKOTO OIIBITA JIUI[A, HPOM3BOISINETO OOBICK,
MPOYMaHHOCTBIO W TOATOTOBJICHHOCTBIO
BCEH omepaiuy, IMIaHOBOCTBIO JEHCTBUI
cleloBarelis, €ro  BHUMATEIBHOCTHIO,

HaOJIOATENBHOCTBIO U YMEHHEM OPHEHTH-
poBartbcs B 0OCTaHOBKE» [2, . 4].

Ot cnoBa, OECCIOPHO, aKTyaJbHBI
U ceifuac. Beap TakTHueckH TrpaMoOTHOE
MpoBeZieHne OOBICKa TPH PacCleIOBAaHUH
MPECTYIUIEHHUH, COBEpLIAEMBIX WICHAMH
MOJIOZISKHBIX He(hOpMaJbHBIX Ipyr (00b-
eIMHEeHU), nMeeT, 0e3 IpeyBellYeHHs,
cTpareruyeckoe 3HadeHue. [lostomy naH-
HOE CJIEICTBEHHOE (PO3BICKHOE) NeHCTBUE
JIOJDKHO OBITh TIATENIbHO ITOATOTOBJIEHO
U CIUIaHUPOBAHO.

Cocrostnne muccienopanus. Paspa-
0OTKE TAKTUKM IPOBENECHHS OOBICKA MPH
pacciefoBaHUM  PA3NIMYHOTO poJa IIpe-
CTYIIHBIX JESIHUH TOCBSITHIA CBOM pabo-
TBI Takhe YyYeHbIe-KpUMHUHAIUCTEL, Kak
B.Il. baxun, P.C. Benkun, I1.JI. Bunen-
gyk, A.M. Bunbepr, B.H. Iepacumos,
A H. I'ycaxos, A.A. 3akaros, B.1. Komuc-
capos, B.E. Konosanosa, 1.®. Kpsuios,



A.A. Jlesu, EM. Jludpumu, UM. Jly3-
rud, B.I. Jlykamesuu, A.W. Muxaiinos,
B.I. Ilonos, A.P. Parunos, M.B. Canres-
ckuii, K.A. Yarmuuckuii, B.YO. IllenuTeko,
H.II. SI6nokoB u mpyrue.

OTIENBHO XOTENOCH ObI BRIIEIUTH JHC-
CEpTALIMOHHBIC MCCIICJIOBAHHS HA COMCKa-
HHME YYCHOW CTENEeHH KaHIuaara FOpHIU-
YECKHX HayK, TOCBSIIICHHbIC TAKTHYECKUM
PEKOMEHIAIMSIM TI0 TIPOBEACHHIO OOBICKA:
C.® Jlennciok «CucTeMa TaKTHUECKHUX
npueMoB oObIcka» (XapbkoB, 1999 1),
C.b. Poccunckmii «IIpon3BoicTBO 0OBI-
cKka B (hopMe CIEUHAIBHOH Onepanumny
(Mockaa, 2002 1), .JI. BeansikoB «OOBICK:
npo6ieMbl 3PHEKTUBHOCTH U J0KA3aTeb-
cTBeHHOTO 3HaueHus» (Camapa, 2009 r).

enblo U 3apa4eii cTaTbu SBISICTCS
U3y4YCHUE OTHENBHBIX OCOOCHHOCTEH TaK-
THUKHU TIPOBEICHUST OOBICKA TIPU PacCIieNio-
BaHHWH NPECTYIUICHUH, COBEPIIACMBIX -
HaMH MOJIOACKHBIX He(hOPMAJIbHBIX IPYIIIT
(0OBeMHEHMIA).

H3znoikeHne OCHOBHOIO MaTepHa-
ga. [lo cnopaBemIMBOMY —YTBEPXKICHUIO
B.J1. BacusbeBa, «00OBICK — 3TO CJIEICTBEH-
HOE JICHCTBUE, OJHUM M3 JIOMUHHPYIOIIHUX
9JIEMEHTOB KOTOPOIO SIBJIAETCS IPUHYX-
JICHHE IO OTHOLICHHIO K OOBICKMBAaEMO-
My <...> Kpome Toro, ajst 0ObICKa Xapak-
TEPHO OTCYTCTBHE IOCTOSIHHOTO JHAJlora
C JIMIIOM, PAaCIIOJATalONIM HEOOXOmUMOit
nH(pOpMaIHEH, OTCYTCTBHE KOHTAKTa (00BI-
CKHMBAEMBbIii 4aCTO YK€ B CUITY OIHOM CUTY-
armu 00BICKa CKJIOHEH OTPHIATebHO OTHO-
CHUTBCS K cienoBaremo)y [3, ¢. 521]. Takum
00pa3oM, OOBICKY NPHCYII «3HAYUTEIIBHBIN
MOTEHIHAT KOHQIUKTHOCTHY [4, c. 45].

Ilpu paccrnenoBaHuM ke HPECTyIUIe-
HMI1, COBEPILIAEMbIX WICHAMH MOJIOICKHBIX
HepopManbHbIX Tpynn  (0ObeAMHEHUIN),
KOHQUIMKTHOCTh ~MMEET  JIBOHCTBEHHYIO
HaIpPaBJICHHOCTb!

1) B cBSI3H ¢ MPOIECCyaTbHBIMU CTaTy-
caMH JIHI, KOTOpbIE HMPUHUMAIOT Y4acThe
B €ro MpOBEICHWH (CTOPOHA OOBHHEHUS
<> TI0/I03peBaeMBbIii, 3alHTEPECOBAHHbBIC
JIMIIA), ¥ IPOTUBOPEUHEM UX UHTEPECOB;

2) B CBSI3U C HENpPUHSTHEM OOBICKHBA-
eMbiM (OOBICKUBAaGMBIMH) TOW pEaslbHOM
COLIMANIBHON JEHCTBUTEIFHOCTH, B KOTOPOM
OH HAaXOIWTCS, M3-3a 4WIEHCTBA B Hedop-
MasbHOH rpyre (00bemuHennn). [IpaBoox-
PpaHHUTENIbHBIC OpraHbl PACCMATPHBAIOTCS UM
KaK «Bparw», KOTOpbIC IPOTUBOACHCTBYIOT
OTIPEAENICHHO HICOTIOTHH, B3IISIIaM, MHAPO-
BO33PEHYECKIM YCTAaHOBKAM H TaK Jajee.

[paktrka paccrmenoBaHusl — TIPECTy-
IUIeHUH He(OpManbHOH MOJIONEKH CBH-

JIETENIbCTBYET O HEOOXOIMMOCTH IIpOBe-
JIeHHUs, KaK MPaBHIIO, JIBYX BUJIOB OOBICKA.
310: 1) Iuynbill 00bICK YIeHa MOTOACKHOM
HepopManbHO# Tpymmbl  (0ObEAUHEHUS),
MOZI03PEBAEMOr0 B COBEPIICHHU IIPECTY-
TIeHus MO0 3a]eP>KaHHOTO B MOMEHT €ro
COBEPIICHHUS U 2) 00bICK O MECHLY NPOXHCU-
6aHuUsA IIIEHA MOJIOJEKHON HeOopMaTbHOM
rpymnmsl (00beIMHEHNs), TOA03PEBAEMOro
B COBEPILICHHUH TIPECTYILICHHS.

Jluunelti 0Obick dIIEHA MOJIOIEKHOM
HepopManbHOH Tpymmbl  (0ObeIMHEHHMS)
6omee ueMm B 90% cirydaeB UMeeT KOH(IUKT-
HBIH XapakTep, YTO MOXKET BbIPAKATHCS
B IIONBITKAX IPUMEHEHHS (HH3UYECKOTO
HACHJIHSI, TICUXOJIOTHYECKOM JIaBIICHUH Ha
JIMLL, TPOBOJAIINX OOBICK, yrpo3ax. B 10%
CIIy4yaeB 4ICHbI MOJIOEKHOTO HeopMaIib-
HOTO 00pa30BaHMs MBITAJIMCH ITYCTUTHCS
B OercTao.

Bo Bpems [@aHHOIO ClIEJICTBEHHOIO
(PO3BICKHOTO) JEHCTBHS  I1eNIecCO00pa3HO
BOCIIOJIb30BATHCS MTOMOIIBIO CIICIIHAIICTa-
TICHXO0JIOTa, KOTOPOMY HaJUIE)KUT BBIIION-
HMTb CJICYIONINE 3a1aHUS:

1) oueHUTh ypOBEHb KOH(IMKTHOCTH
00BICKa;

2) HaOmoaTh 3a 3a/iep KaHHbIM (TI0/10-
3peBacMbIM);

3)  [OpemoCTaBIATh  KOHCYIBTAIIUU
JIIAM, TIPOBOSIIIUM 00BICK [5, ¢. 121].

Ocoboe BHIMaHHE BO BpeMs JIMIHOTO
00BICKa JIODKHO OBITH YAEJICHO TEM IIpH-
3HAKaM BHEIIHENO BHIA JIMI@A, KOTODBIC
MOTYT CBHJCTENILCTBOBATh O €ro TPUHA[-
JI©KHOCTU K OIPEAEICHHOMY MOJIOAEKHO-
My He(opMaJIbHOMY cO0OIIecTBy. Takumu
NpHU3HAKaMHU MOTYT OBITh Ofexna, oOyBb,
aKceccyapbl (MX MapKu), CTHJIb OIEKIBI
3a/IepXKaHHOrO  (II0Z03PEeBaeMOro), Criell-
U(pUIECKHE TATYUPOBKH U JAPYTHE.

OtnenbHOE BHUMAHHUE CIICAYET YACIHUTD
CIICHTY, KOTOPBIH HCIIONB3YET HICH MOJIO-
JeKHOW HedopManbHOI rpymmsl (00beay-
HeHust). B CBSI3M ¢ STUM MOXKET BO3HUKHYTh
HEOOXOAUMOCTh B KOHCY/IBTHPOBAHHH CO
CMIEIHATMCTOM-JIMHIBUCTOM JINOO CIIEIH-
QJIICTOM, KOTOPBIN M3y4aeT AesTeNbHOCTb,
(DyHKIIMOHMPOBAHHUE PA3TMYHBIX MOJIOAEHK-
HBIX HehopMabHBIX 00pa30BaHUIA.

CaM e npoLecc JIMYHOTo 00bICKA Iie-
HAa MOJIOASKHON He(OPMAIBHOU TPYIIIIbI
(0OBbeMHEHMS), KPOME MPOTOKOIHPOBAHHS,
MOIUICIKHUT 0053aTENBbHOM BUACOPHUKCAIIIN.

Obvick no mecmy NpOXCUBAHUS UIIe-
Ha MOJIOZIOKHOH He(OPMaIBHON TPYIIIBI
(oOBeMHEHMS), TIONO3PEBAEMOTO B COBEp-
IICHHW TIPECTYIUICHHs, sBJIseTcs Ooree
CIIOXHBIM C TAKTHYECKOHN TOUKH 3PEHHSL.
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[punsaTre peleHust O HPOU3BOACTBE
00BICKa ¥ er0 000CHOBaHHE TPEOYIOT HAJHU-
4ps omnpeeneHHoi uHpopMalmi. B npo-
Lecce MOATOTOBKH K OOBICKY 00beM 3Toi
uH(pOpMALIHK JIOJDKEH OBITh CYIIECTBEHHO
YBEJIMYCH NPHM MOMOIIM KaK CJIEICTBCH-
HBIX, TaK ¥ ONEPATUBHBIX AeicTBHi. Cobn-
paemasi Tpu 3TOM HH(OpMalUs JODKHA
KacatbCsi KaK MHUHHMYM TpEX KaTeropuii
CBEJCHUI:

— 0 IJIMYHOCTH  OOBICKMBaEMOIO
1 OKPY’KaIOIMX €ro JINLAX;

— 00 HCKOMBIX 00BEKTaX;

— 0 Mecre (MecTax), rie MpencTOUT
TIPOBOJUTH OOBICK [6, . 581].

W3yuyeHne IMYHOCTH OOBICKUBAEMOIO
U KpyTra ero oOIIeHHs ABJIAETCS NepBooYe-
penHoil 3amadeil mpu MOATOTOBKE K OObI-
CKy II0 paccMaTpuBacMoil HaMH Kareropun
MPECTYIJICHU W JIOJDKHO TPOUCXOIUTH
B paMKax JIByX HH(POPMAIIMOHHBIX OJIOKOB:
1) HepopMma kak JIMIHOCTH ¥ 2) HeopMa
KaKk WiIeH MOJIONeKHOH HedopMabHOI
rpymsl (o0senuHeHus) [7, c. 75]. B mep-
BOM CITy4yae aHAIM3UPYIOTCS AHKETHbIE J1aH-
Hble Jmna (GpamMuimsi, UMs, OTYECTBO, TOJ
U MECTO POXKACHUS, CEMEIHOE MOJIOKEHHE,
oOpa3oBanue, mpodeccrs, MeCTo PadoThI,
yueObl, HATYKe JTUOO OTCYTCTBUE CYITHUMO-
creif). BEISICHUTE Hy»XHO HE TONBKO TOYHBIH
ajipec MecTa 0ObICKa, HO U JJAHHBIE O TOM,
I7ie IeHCTBUTEIBHO MPOKUBACT OOBICKHBA-
€MBlif, COCTaB €r0 CeMbH, HAJINYHE OIM3KON
TIOJPYTH, IPYTa, POIUTENEH, BCEX TEX MECT,
Ile OH MOXET YKPBITBCS CaM HIIH CIpsi-
TaTh BEIIW, JOKyMEHTBHI, WHTEPECYIOLINe
cnezcrue. [IpencraBnsror ocoOblii MHTE-
pec ¥ JJaHHbIE O JIMLAX, MPOKUBAIOIIHX O
COCEJICTBY, MX OTHOIIEHHE K OOBICKHBAEMO-
MY, BO3MOXXHOCTb HOJTyYUTh OT HUX OpHEH-
TUpYOLIY0 HHpopManuio [6, c. 582]. Tira-
TEJBHO CIIETyeT U3Yy4YHUTh XapaKTEPUCTHKH
¢ Mecta paboThl, y4eOsl 0OBICKMBAEMOTO,
MOKa3aHHsl KOJJICT, COKYPCHHKOB (OIHO-
KJIACCHUKOB), MH(OPMALIHIO, COAEpIKaIILy-
10CSl B CONMANBHBIX ceTsax. Obs3arensHo
CIIelyeT YCTaHOBHUTH HAIMYHE (OTCYTCTBHE)
NICUXMYCCKUX 3a00JIeBaHMM, IEepeHEeCeH-
HBIX TPABM, IICUXOJIOI'MYECKHX CPBIBOB.

Bropas xe nHpopMaloHHas COCTaB-
JSAOIIAs M3Y4YEHHS JIMYHOCTU IIPEeCTyIl-
HUKa-HeopMasla JIOJDKHA COCTOSATH M3
aHHBIX 00 OCOOEHHOCTAX MOJIOLEKHOM
HeopManbHOH Tpymmsl  (00beIHMHEHNS):
KorJa OHa o0pa3oBajiach, CKOJIBKO 4Yelo-
BEK MNpPHHMMAaET ydacTHe B e€ aKIusX,
BCC JIM WICHBI YYacTBYIOT B COBCPILICHUH
MPOTHUBOMIPABHBIX JICHUH, KTO SIBJISCT-
cst nhaepoM (JIZepamMu), KakuX B3[VISIOB
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NIPUACPIKUBAIOTCS €€ WICHBI, KAKUE CTaBAT
niepes co0Ooit 1eNn U KakuM 00pa3oM 100u-
BalOTCSA MX JOCTIbKeHHS. JleTanbHO HeoO-
XOIMMO IIPOAHAJIM3UPOBATE MECTO OOBI-
CKHMBAa€MOIO0, €ro CTaryc B HeGOpMaIbHOM
00pa3oBaHUH.

CyInecTBEHHBIM — NIPU3HAKOM  OOBI-
CKa SIBISICTCS €r0 TOHCKOBBIH XapakTep
[8, c. 205]. IIpn monroroBKe K MPOBEICHHUIO
00bICKa Yy uJIeHa MOJIOZIEKHOH HeopMaib-
HOH Tpymibsl (0OOBbEIMHEHNUsT) Bce OOBEKTHI
TIOMCKOBOH JICATENIBHOCTH CJIEIyeT pasfe-
JIMTH Ha:

TE, YTO HMMEIOT HEMOCPEICTBEHHOE
3HAYEHHE JUISL PACKPBITHS M PACCIICOBAHMUS
npecTyruieHus! (MPECTyIUICH ), a UMEHHO:
CIIe/IbI OTIICYATKOB NaJIbLIEB, OUOIOTYECKHX
BEILIECTB, OPYXKHs, OOCIPHIIACOB H IpoYee.

— Te, YTO CBHICTENBCTBYIOT O IIpHU-
YaCTHOCTH YYaCTHHUKOB OIpEICICHHOTO
He(OopMaIEHOIO  COOOIIEeCTBA K  COBEp-
LICHUIO JAHHOTO TPECTYIUICHHS (IPecTy-
IieHui) 1m0 O MPHHAUISKHOCTH JIMLA
K TaKOMY COOOILIECTBY.

BesycnoBHO, Bropas rpynmna oOBbEKTOB
TIOUCKA SBJISAETCS CIeLM(pUUECKO, U Clle-
JioBaTesb, ONEPATHBHBIE COTPYIHUKH, 3KC-
NEPTHl CTAJKUBAIOTCSA C Mpo0iIeMaMu Kak
BBISIBIICHHUS, TaK M OMNPEENECHUs TOro, 4TO
K HHUM CJIeIyeT OTHOCHTb. Tak, 9T0 MOXeT
ObITh aTpuOyTHKa HEe(hOPMAIBLHOW TPYIIIBI
(oOBeMHEHYIS), «yCTaBy, TUIAKATHI Ha CTe-
HaX, JIUTeparypa (Hampumep, MporaraHy-
pYIOLLIAs PacH3M, HAIMOHAJIM3M, PEIHIHO3-
HBII 9KCTpeMI3M) U apyrue. [lostomy Oymer
YMECTHBIM BOCIIOJIb30BaThCs IIOMOILLIBIO CIIe-
LMAJINCTA, KOTOPBIH U3y4aeT JNesTelIbHOCTb,
(yHKIIMOHMPOBAHNE PA3TINYHBIX MOJIOIEK-
HBIX He(h)OpMaIbHBIX 00Opa30BaHMIL.

HeorbemiembiM  ycioBueM  3dex-
THBHOCTH OOBICKA IIPH PacCielOBaHUH
NPECTYIUICHUH, COBEpIIACMBIX UICHAMH
MOJIOAISKHBIX He(hOPMATBHBIX TPy (005-
CIMHEHU), CTAHOBHTCS  PalMOHAIBHO
c(OPMHUPOBAHHBI COCTaB  CIICACTBEHHO-
OIICpaTHBHON TPYNIBI U KCIIOJNB30BaHHE,
KOHEYHO, (pakTopa BHE3aHOCTH.

He MeHee BaKHBIM SIBIISICTCS U TaKTU-
KO-TICHXOJIOTHYECKOe 00ecIieyeHne camoro
Tpoliecca MpOBEICHHs JaHHOTO CIIeICTBeH-
HOTO (PO3BICKHOT0) JCHCTBUSL.

C.®. [enuciok u B.JO. Ilenutbko,
OTMeYasi HaIU4YME DPEeajbHO CYyLIECTBYIO-
LIEr0 B3aMMOACHCTBUA MEXKIY NPAYyIUM
(oOBICKMBAaEMBIM) M HILYIIAM (OOBICKUBA-
IOIMM), YTBEPXKIAIOT, YTO MCHXOJIOTHYC-
cKoe OOILIeHHe MEKIY Ha3BaHHBIMU JIMIA-
MH Ha4YMHAeTCs elie 10 OOBICKa, KOria
NPSIMYIIMA  IPOTHO3UPYET BO3MOXKHOCTH

MOMCKOBBIX JICHCTBUH M M30UpaeT MecTo
U croco0 COKpBITHS, omnpenenser (HopMmy
Oymymiero mnosenenus [9, c. 48]. Omnaxo
B IPaKkTHKE pAacCleZI0BaHHUS MPECTyILIe-
HMI1, COBEPILIAEMbIX YICHAMH MOJIOJICKHBIX
HedopManbHbIX  Tpynn  (oObeauHEHHIN),
BO3MOXKHBI CITy4aH, KOIZIa TaKOE «IICHXO-
JIOTMYecKoe OOIIeHNe» MPHOOPETaeT HHyIO
(opmy, 1 0OBICKHBaEMBIH, HA000POT, XOUeT
TIOTYEPKHYTh, YTO SIBISIETCS HEPOPMAIOM
W/ WM IpUYacTeH K AesTeNbHOCTH Hedop-
MAJIBHOTO OOBEIMHEHHSI M HE IbITAeTCS
CKPBITh IIPECTYIHYO IESATeIbHOCT.

B cB3u ¢ 3tMM o0coboe BHMMaHHUE
JIOJDKHO OBITh YIIEJICHO CIIEIOBATEIIEM YCTa-
HOBJICHUIO TICHXOJIOTUYECKOTO KOHTaKTa
¢ o0bIckuBaeMbIM (HeOopMarIoM) U JIHIa-
MM, NPOKHMBAIOIMMUA C HHUM. [IiyOmHa
KOHTaKTa 0OBIYHO CBsI3aHA C TEM, Ha KaKOM
YpOoBHE OH ocymiecTBisieTcs. ONBITHBIE
CIICIOBATENI MEHSIOT Da3NIM4YHbIe Iapa-
MeTpbI Oecerbl, TPUMEHSIOT T€ WIN HHBIE
TaKTUYECKHE MPUEMBI B 3aBHCHMOCTH OT
WHAUBUIYIbHBIX OCOOCHHOCTEH JIMYHO-
cTH jlonpatBaeMoro. [lepBblii ypoBeHb —
JTIMHAMUYECKUIM KOHTAKT. DTO — TEMII, PUTM
U ypoBeHb HampspkeHHocTH. Ecimu mpume-
HSTh My3bIKAJIbHYIO aHAJIOTHIO, TO 3TO Hap-
Tust OapabaHa v KOHTpadaca B My3bIKATIBHOM
MPOM3BEAICHNN, HAa PHUTM KOTOPHIX OyaeT
BIIOCJIE/ICTBUM HAJIOXKEHA MEJIOIWs, TO €CTh
cozepskanue quanora. IlepBberi ypoBeHb
KOHTAKTa CBSI3aH C TAKUMH TeMIIEPaMEHTHBI-
MH OCOOEHHOCTSIMH HEPBHOH CHCTEMBI, KaKk
CIUIa, TIOZIBIDKHOCTh M YPaBHOBEIICHHOCTb.
Bropoii ypoBeHp KOHTaKTa — 3TO apryMeH-
Taiys. JJaBHO M3BECTHO, YTO OJHU U T€ XKe
apryMEHTbl I0-Pa3sHOMY BO3IEHCTBYIOT Ha
paznmuuHbIX Joneid. CrenoBaresb BHIOHpaeT
JIOBOJIBI, YYMTBIBas BO3PACT JOIpAIlIMBac-
MOTO, €10 CHElHAIBHOCTb, HHTEIIEKT, JKH3-
HEHHBIN OTBIT U, TVIABHOE, THIT €T0 BBHICIIICH
HEpBHOH nesirenbHOCTH. W Tpetuit — ypo-
BCHb COLHAIIBHO-TICHXOJIOTHYECKUX OTHO-
IIeHUH, CBS3aHHBIHN C POJIEBEIMH MO3HIASIMI
JIAIIA, C KOTOPHIM YCTaHABIMBAETCS] KOHTAKT
[3, c. 496-497].

JIsg yCTaHOBJEHHS ICHUXOJIOTUYECKO-
IO KOHTAKTa C I10/103PEBaEMbIM — YJICHOM
MOJIOZIKHON HE(GOPMaILHOI TIPyMIIBI, BO
BpeMs IIPOBEACHUsS OOBICKA CIIEOBATENb
MOJKET BOCIIOJIb30BAThCS ITOMOILIBIO CIIELH-
ATMCTA-TICHXOJIOTa.

Baxneimein 3amadeil  cienoBaTens
IpA  IPOBEJCHUH PAaCCMATPHBAEMOIO
CIIEICTBEHHOTO (PO3BICKHOTO) JIEHCTBHS
SIBISIETCS.  TAKTHMYECKH  B3BEIICHHOE
HCTIONIb30BaHNE BCEH MATUTPHI TaKTHYe-
CKHX TIPUEMOB.

Crenuguka 0ObICKa onpesienseT Heoo-
XOIIMMOCTb BBIJIETICHHUS JIBYX CUCTEM TaKTHU-
YECKUX PUEMOB:

1) cucTemMa TaKTUYECKUX [IPUEMOB, Hall-
PpaBiieHHasi Ha OOLIEHHE C OOBICKIBAEMBIM;

2) cucreMa TAaKTHYECKUX MPHEMOB,
HaIpaBJICHHAs HA OCYILECTBICHNUE OUCKO-
BBIX JieicTBmii [9, c. 103].

B pamkax npoBezieHus 00bICKa PH pac-
CIJIeJOBAaHUH MPECTYIUICHNH, COBEPIIaeMbIX
YjieHaMH MOJIOAEKHBIX  He(hOpMabHBIX
rpy1 (0ObeMHEHHI), MOTYT HCTIONTH30BaTh-
Csl pa3iINYHbIE TAKTHYECKHE KOMOMHAIINH.

B 32% cny4aeB oObicku 1o 0003Ha-
YEHHOH KaTeropuu MpecTyIUIeHHHA MpOBO-
JMINCh B BHJIC TAKTHYECKOH OIEpalyy.
C.b. PoccunckuMm mpemmaraercs INpou3-
BOJICTBO OOBICKA B TAKO#1 IOCTATOYHO CIIEL-
uduueckoii Gpopme, Kak «CrenHaIbHas Ore-
pamus» [10], 9T0 MOXET OBITH PUMEHEHO
1 K PacclieJOBaHNIO TPECTYITHOW aKTHBHO-
CTH He(hOPMAILHON MOJIOASHKH.

BeiBogbl. He nmpeymensbias 3Ha4eHHS
WHBIX CJIEJCTBEHHBIX (PO3BICKHBIX) Jei-
CTBHH IIPU paccie/JOBaHUH TPECTYIUICHHH,
COBEpILIAEMBIX  WIEHAMH  MOJIOIEKHBIX
HepopManbHbIX Tpynn  (0ObeAMHEHUIN),
0co00e MecTo, TI0 HallleMy MHEHHIO, CIe-
JIyeT OTBECTH MMEHHO OOBICKY KaK OTHOMY
U3 OCHOBHBIX IOHCKOBO-TIO3HABATEIIBHBIX
HHCTPYMEHTOB CIICICTBHSL.

OMnupuYecKas OCHOBA — HCCIIENOBa-
HUSl TIPECTYITHOW JeSTeNbHOCTH Hedop-
MaJIbHOH MOJIONEKH CBHACTEIBCTBYET O
HEOOXOMMOCTH TPOBE/ICHHS, KaK MpaBHU-
JI0, IByX BHIOB OOBICKA. OJTO: 1) JMYHBIIX
OOBICK WIeHa MOJIONKHOW HepopMab-
HOH Tpyrmbl (OOBEIMHEHHMs), TOI03peBac-
MOTO B COBEPLICHHH IPECTYIUICHHS JIMOO
33JIep’KaHHOTO B MOMEHT €r0 COBEpILEHHUS
1 2) 0OBICK TIO MECTY MPOKUBAHUS 4IEHA
MOJIONEKHOW HeopMabHOU TpymIib! (00b-
©IIMHEHHMS), TIOJI03PEBAEMOI0 B COBEPILICHUH
MpecTyIvieHus. PaccMOTpeHbl  OTJesbHbIE
TaKTHKO-KPHUMUHAIIICTHYECKAE  OCOOCHHO-
CTH TIPOBEJICHNS] YKa3aHHBIX CIIECTBEHHBIX
(PO3BICKHBIX) ICHCTBHUH.
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SUMMARY

The article provides a scientifically based analysis of the development of tourism
clusters in Ukraine. The regulatory legal status of clusters in Ukrainian legislation is
examined. The general problems that hinder the development of cluster structures are
identified. The main advantages of the cluster model of the organization of tourism for
national enterprises are described, as well as certain threats associated with the formation
of such associations. The role of the state in the implementation of the cluster approach
to the development of the tourism sector is substantiated. A set of measures is proposed
to ensure the formation of favorable conditions for the development of tourism clusters,
as an effective mechanism for optimizing the development of tourism business in the
regions of Ukraine.

Key words: cluster, tourism cluster, tourism, government regulation, regulatory
status of clusters.

IT'OCYJAPCTBEHHOE PET'YJINPOBAHUE PAZBUTHU A
KJACTEPHBIX 30H TYPUCTUYECKOM CO®EPHI

Henmm JEOHEHKO,
KaHJUIAT YKOHOMUYECKUX HayK,
JIOKTOPAHT y4eOHO-HAYTHO-IIPOU3BOJICTBEHHOTO IIEHTPa
HanmonansHOTO yHHBEpCUTETA TPAXKIAHCKOM 3aIUTHl YKPauHbI

AHHOTALNUA

B craree mpoBeneH HaydyHO OOOCHOBAaHHBIH aHANHM3 PA3BUTHA TYPHUCTHUECKHX
KJIacTepoB B YKpauHe. lccnenoBaH HOPMAaTHBHO-IIPABOBOM CTaTyC KIJIAacTepoB B
YKPaUHCKOM 3akoHozaarenbcTBe. OnpeneneHbl o0mue mpoOieMbl, CAep)KUBAOIINe
pa3BUTHE KIACTEPHBIX CTPYKTyp. OmncaHBl OCHOBHBIE NPEWMYINECTBA KJIACTEPHON
MOJIENT! OPTaHU3ALUN TYPUCTUYECKOH AEATENBHOCTH JUIsI HALIMOHAIBHBIX MPEAIpH-
ATHUH, a TAKXKE ONpPeeICHbl YyTPO3bl, CBI3aHHbIE C (POPMHUPOBAHUEM TAaKUX OOBEIUHE-
Huil. OO0CHOBaHa POJIb TOCYAAPCTBA B Pealn3allii KJIACTEPHOTO MOAX0AAa 110 pa3BH-
TUIO TypucTHuecKoi cdepsl. [IpemiokeH KOMIUIEKC MEPOIIPUATHI Ui 0OecTedeHus
(hopMupoBaHus ONaronpHUATHBIX YCIOBUH Pa3BUTHS TYPUCTHYECKHX KJIACTEPOB KaK
3¢ (eKTUBHOTO MEXaHN3Ma ONTHMH3ALNH PA3BUTHUS TyPUCTHYECKOTO OM3HECa B peru-
OHax YKpauHBI.

KuroueBnle ci10Ba: Kiactep, TypUCTHYECKUH KilacTep, TypucTHueckas cdepa, rocy-
JapCTBEHHOE PErylIupOBaHNE, HOPMAaTUBHO-IIPABOBOM CTaTyC KIACTEPOB.

Problem statement. In recent
decades, the cluster concept of econom-

ciency of activities), due to which it is
possible to ensure economic growth,

ic development and increasing com-
petitiveness has been increasingly
developed in the world. The growth in
the number and quality of clusters in
many countries confirms the viability
of this model. The cluster approach is
becoming the main tool for developing
economic strategies in countries with
a high level of development and pro-
vides a number of advantages (institu-
tional, innovative, improving the effi-

attract foreign direct investment, solve
the problem of employment, etc. The
intensive development of tourism in
Ukraine requires the search for new
innovative forms of regulation of this
sphere of activity, directions of coor-
dination of activities of authorities,
territorial communities and business
entities. Such an innovative direction
of tourism development is the creation
of tourism clusters.
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Relevance of the research topic.
The tourism sector has a number of fea-
tures that make the cluster approach rel-
evant in the development of the leisure
and travel industry. One of the main
features is that the tourism industry
is synergistically interconnected with
other sectors of the economy. Indus-
try, agriculture, construction, trade is
involved in meeting diverse tourism
demand, which, in turn, has a multiplier
effect on the integrated development
of the economy as a whole. The search
for approaches to improving the effi-
ciency of tourism activities, which form
the growth of the well-being of the pop-
ulation by all indicators in our coun-
try, is one of the most important tasks
of social and economic development
of Ukraine.

The state of the research. Scientif-
ic studies of the functioning of the tour-
ism business in Ukraine indicate that
today the optimal model for regulating
the development of the tourism indus-
try at the level of regions, individual
territories and enterprises has not
yet been found. More and more sci-
entists and practitioners agree that
the tourism cluster should become
an effective mechanism for optimizing
the development of the tourism busi-
ness in the regions of Ukraine. The most
authoritative in the study of clusters
can be called the fundamental scien-
tific development of M. Porter. Also,
the problems of the creation, function-
ing and development of clusters, includ-
ing in the tourism sector, are devoted
to the scientific work of such scientists
as A. Burkovsky, S. Galasyuk, V. Gera-
simenko, 1. Davydenko, V. Danilchuk,
L. Istomina, O. Mikhaylyuk, Yu. Niko-
laev, S. Sokolenko, N. Shcherbakova
and others. But in modern conditions,
the problems of clustering in the tour-
ism industry are still not conceptually
meaningful and require further informed
approaches and practical recommenda-
tions.

The purpose and objective
of the article is to study the cluster
approach in the tourism sector and pro-
posals for improving state regulation
of the development of tourism clusters
in Ukraine.

Main material. The cluster is
the latest way to structure tourism
activities, provide long-term develop-

ment opportunities, establish the foun-
dations of state and regional policies.
And if the first theoretical views on
clusters were based solely on industry
combinations, today clusters should
be considered as innovative-territori-
al associations that are consistent in
the nature of competition and sources
of achievement of competitive advan-
tages, encompass foreign economic
relations, relations between production,
technology, information and marketing.

The cluster model of tourism organi-
zation is actively implemented by such
European countries as Italy, France,
Norway, Greece, Belgium and oth-
ers. The cluster approach has in recent
years become a key tool in the tour-
ism policy of leading European coun-
tries. However, its practical application
for the formation of an effective busi-
ness environment, the creation of tour-
ism infrastructure, and the enhancement
of the competitiveness of tourist destina-
tions has not yet been studied and evalu-
ated in Ukraine. The analysis shows that
the clustering of the tourism business, as
a promising direction for the development
of the Ukrainian economy, is proceeding
at a slow pace, although positive dynam-
ics are observed.

In Ukraine, the process of cluster-
ing the tourism sector began in the early
2000s. The definition of “cluster” is
actively used in Ukraine by both busi-
ness entities and authorities. However,
the analysis of Ukrainian legislation
does not give a clear answer regard-
ing the interpretation of the concept
of “cluster”, although the state should
be interested in the first place in
the creation and functioning of tourism
clusters, which are a tool to increase
the competitiveness of the economy.
In 2008, an attempt was made to adopt
a document that defined some concepts
about clusters, provided for informa-
tional work among potential partici-
pants in the clusters. However, this doc-
ument “The concept of creating clusters
in Ukraine”, developed by the Cabinet
of Ministers of Ukraine, has not entered
into force. This concept determined
the types of clusters — production,
innovation and technology, tourism
and transport and logistics. The draft
of this decree of the Cabinet of Minis-
ters of Ukraine indicated that the most
important indicator of the activity
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of clusters is their high competitive-
ness in the world market. Therefore,
the cluster development of the coun-
try is one of the characteristic features
of the modern innovative economy. In
addition, clusters are a combination
of competition and cooperation; there-
fore, combining in some areas helps to
successfully compete in others [1].

Draft Law of Ukraine “On the Devel-
opment and State Support of Small
and Medium Enterprises in Ukraine”
Ne 125 of December 4, 2014 provided for
the definition of the concepts of “clus-
ter”, “clustering of small and medium
enterprises”, “cluster strategy”. How-
ever, having passed the first reading in
2015, this bill was never considered in
the second reading, and, accordingly,
was not adopted [2].

Articles 120and 127 ofthe Commercial
Code of Ukraine provide for various
legal forms of business associations,
namely:  associations,  corporations,
consortia, concerns, other business
associations prescribed by law (unions,
business associations, etc.). The cluster,
as a legal form, is not provided for
by the Commercial Code of Ukraine
[3]. If we compare the existing forms
of enterprise associations with the cluster
form of association, then we can conclude
that the cluster can exist in one
of these legal forms or be a separate form
of enterprise combination. In Ukraine,
most enterprises choose the first option,
due to the legislative unresolved concept
of “cluster”.

Article 6 “Implementation
of  medium-term  priority  areas
of innovation” of the Law of Ukraine
“On Priority Areas of Innovation
in Ukraine” [4] for the first time
at the official level refers to the concept
of “cluster”: development of innovation

infrastructure  (innovation  centers,
technology parks, science parks,
technopolises, innovative  business

incubators, technology transfer centers,

innovation clusters, venture capital
funds, etc.).

It should be noted that in
Ukrainian  legislation  there  are

a number of regulatory documents
that use the concept of “cluster”.
However, the issues of defining
the concept of “cluster”, types
of clusters, the procedure for creating
and state registration of clusters remain



unresolved in Ukrainian legislation.

Thus, the creation of a business
combination in the form of a cluster
is a modern direction in the regulation
of tourism in Ukraine and can create
certain competitive advantages, but
the absence of special regulatory
legal acts on the activities of cluster
associations does not make it possible
to fully regulate their activities at this
stage.

In the domestic scientific literature
you can find a significant list
of the number of tourist clusters that
operate in Ukraine. However, since
at this stage the legal status of clusters is
uncertain, it is impossible to determine
their actual number, although specific
figures are often mentioned in scientific
works. In our study, we used official
information from the Unified State
Register of Legal Entities, Individual
Entrepreneurs, and Public Associations.
According to this Register, nine tourist
clusters are officially registered in
Ukraine  (excluding the territory
of'the Autonomous Republic of Crimea),
which are created in the form of public
organizations or unions, which once
again indicates the unsettled legal
framework on the procedure for creating
and state registration of clusters. These
include [5]:

1) tourist cluster “Kamyanets”
(2001  established, legal form —
public organization, Khmelnitsky
region) — the main goals: reconstruction
and construction of hotels, catering
establishments; development of new
tourist routes; development of the souvenir
industry; holding seminars, round tables
for owners of rural estates; initiating
and coordinating tourism development
projects in the region;

2) the tourist cluster “Kamyanets

Divokrai” (2006 year of -creation,
legal form — public organization,
Khmelnitsky region) — main goals:
reconstruction and construction
of hotels, catering establishments;

development of new tourist routes;
development of the souvenir industry;
holding seminars, round tables for
owners of rural estates;

3) the tourism cluster of the young
woman’s Berezhanshchina (the year
2007 was established, the legal form
is a public organization, Ternopil
region) — the main goals are: to

promote the development of tourism
in the countryside; participation in
the development of rural tourism
development programs and projects;
organizing and conducting events
that popularize the village
of Berezhanshchina as a recreation
zone; dissemination of accumulated
experience, organization of exhibitions,
fairs, conferences, seminars, festivals
and other cultural events; assistance
to increase business qualifications
and professionalism of managers
and members of the cluster;

4) Slavutich tourism cluster (legal

form - public organization, Kiev
region) — main goals: development
of Dbusiness tourism; development

of extreme tourism in the exclusion zone
(Chernoby] site, sarcophagus, Pripyat —
“dead city”);

5) regional tourist cluster (legal
form — public organization, the city
of Poltava) —the main goals: to help solve
social, cultural, educational, scientific
and managerial problems of cluster
members; assistance in the development
and coordination of the tourism industry
in the Poltava region; the organization
of cultural communication, recreation
of cluster members, the establishment
and maintenance of the relationship
between them, including for mutual
assistance; providing effective forms
of professional development of cluster
members in educational institutions
of Ukraine and abroad, as well as through
seminars, workshops, conferences,
round tables aimed at promoting
the Poltava regional tourist product in
the national and international markets;

6) innovative and technological
cluster “Sorochinskaya Yarmarka” (the
year of creation 2010, legal form —
public organization, Poltava region) —
main goals: to promote the development
of rural territories; development
of small business in the field of tourism;
development of new tourist routes
in rural areas; preservation, revival
and development of folk art crafts;
increasing the level of employment in
rural areas;

7) Volyn tourism cluster (legal
form — association, Volyn region) — main
goals: popularization and attraction
of people to ecotourism; market
research and opinion polls; development
of cross-border tourism;
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8) the tourist cluster “Posulla” (2013,
legal form — public organization, Sumy
region) — the main goals: to promote
the cultural revival of the Ukrainian
people and the spiritual enrichment
of the individual, the comprehensive
development of culture, traditions
and customs; coordination of joint
actions and joint marketing of the tourism
infrastructure of the region, to improve
the ecological state, improve the health
of the population; amateur sports
and educational activities;

9) agro-ecological and recreational
cluster “Frumushika-Nova”
(2018 year of creation, legal form—public
organization, Odessa region) — the main
goals: to increase tourist attractiveness
and increase the tourist flow to
Tarutinsky district of Odessa region;
preservation of the cultural and natural
heritage of the region; development

of agriculture, animal husbandry
and stimulation of  individual
entrepreneurship.

According to  the  Ministry

of Agrarian Policy and Food in Ukraine,
five agro-tourism clusters have already
begun to form, which have already been
presented at the International Agro-
Industrial Exhibition “Agro — 2017”.
These are such clusters as the Medvin
agroecological cluster in the Kiev
region; agro-tourism cluster “Dikanka”
in the Poltava region; agroecological
cluster “Frumushika-Nova” in Odessa
region; agricultural recreation cluster
resort “Koblevo” in the Nikolaev area;
agro-tourism cluster “GorboGory” in
the Lviv region [6]. However, only
the Frumushika-Nova cluster has passed
the official registration procedure.
There is no information on the other
indicated entities in the Unified State
Register. Also at the stage of formation
is the municipal institution “Cluster

of green tourism of territorial
communities of the Kremenchug
region” [7].

Common problems that inhibit

the development of cluster structures
include:

— low level of transparency
and trust between potential participants
in clusters, including trust in
government;

— the lack of sufficient experience
in public-private partnerships, as well as
the legal problems of'its implementation;
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— lack of understanding
of'the essence of the cluster approach, its
advantages and effectiveness on the part
of authorities and business entities,
and, consequently, the lack of cluster
initiatives and the corresponding policy
for their implementation;

— lack of qualified personnel
associated with content mismatch
and the quality of educational programs
of institutions of higher, secondary
and primary vocational education to
the needs of the economy;

— insufficient quality and acces-
sibility of transport and engineering
infrastructure;

— insufficientlevel of organizational
development of the cluster, including
the lack of practice of strategic planning
for the development of the cluster,
the lack of a system of effective
information communications between
cluster members;

— limited access to foreign markets.

The main advantages of the cluster
model of organizing tourism activities
for national enterprises are:
increasing the economic efficiency
and competitiveness of the joint
activities of the enterprises united
in the tourism cluster in comparison
with separate functioning; reducing
the cost of services through the sharing
of tourism resources and tourism
infrastructure; expanding the circle
of competing suppliers and consumers
of tourism services, development
of cooperation, contract specialization;
stimulation of innovative development,
expansion of access to innovation by
increasing inter-company flows of ideas
and information; the formation of a local
industry labor market, which will allow
for the exchange of employees, their
internships, and advanced training;
improving the investment attractiveness
of the regions. Clustering tourism
activities with proper organization
stimulates the growth and development
of other industries, and cluster
technologies contribute to establishing
links between government and business
in solving economic and social problems
of the regions [8].

It should be noted that along with
the undoubted advantages of clusters,
there may be certain threats associated
with the formation of such associations.
These threats include:

— significant “branding” of the
cluster, when the concept of “cluster”
is automatically associated with high
competitiveness, is actively used to
promote regions and attract investors. It
is based on the postulate of the Porter
concept: if a cluster is formed in
the region, then the region will certainly
be competitive, and this does not always
correspond to reality. So, for example,
in Portugal in 1994, 33 clusters were
created. However, after several years,
it became clear that the low efficiency
of the state cluster policy was due
to the fact that the formed clusters
were either initially uncompetitive
or represented a cluster of unrelated
firms [9]. There were also examples
in Ukraine when tourist clusters were
created only formally, their participants
did not have a common interest in
interaction, implementation of joint
projects. Therefore, the “Branding”
of clusters can lead to unjustified costs,
as well as mislead potential private
investors;

— specialization of  production
within the cluster can lead to a decrease
in the diversification of the regional
economy, a violation of its stability;

— decrease in competitive
pressure — cooperation can cause
a decrease in competitive pressure,
that is, a reduction in the driving force
of innovation. Innovation is largely
a result of the interaction of people
with significantly different knowledge
and experience. The opposite approach
gives rise to group thinking with
a predominance of conservative
approaches and stereotypes;

— self-sufficiency syndrome  —
clusters, as a form of increasing
competitiveness, provide, as a rule, for
active scientific activity, the creation
of new technologies, and the introduction
of innovations. However, getting used
to past successes, the cluster may not
recognize current trends, changes in
demand and preferences. Self-sufficiency
can also lead to a decrease in internal
competition in the cluster;

— blocking of single enterprises, as
the likelihood that individual enterprises
may be more competitive than those
combined in a cluster.

In Ukraine, despite the growing
interest in clusters and the effective
experience of their implementation in
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foreign countries, the number of clusters
in general and tourism in particular
is growing rather slowly. This is due
to the following factors: imperfection
of the regulatory framework for
the creation and operation of clusters;
lack of experience and sufficient
information support for the creation
and functioning of clusters; low
perception of innovation by enterprises;
insufficient interest of small
and medium enterprises to unite in large
production systems; lack of investors
due to investment unsightly regions;
lack of state financial support for cluster
entities.

In Ukrainian conditions,
the role of the system integrator in
theimplementationoftheclusterapproach
to the development of the tourism
sector should be played by the state,
and this policy should include not
only organizational, but also financial
component. The cluster approach
provides the authorities with a toolbox
of effective interaction with business,
leads to a deeper understanding of its
characteristic features and tactical tasks,
and enables targeted and motivated
strategic planning of the region’s
resources, development of territories
and increasing the competitiveness
of the economy. Moreover, the state acts
as:

a) a regulator that determines
the rules of interaction between
all elements of the cluster (state —
business — scientific and educational
institutions);

b) the guarantor of the preservation
and development of favorable
conditions for investment, innovation
and the development of horizontally
oriented network business
communities;

¢) an entrepreneur, that is, a direct
participant in the functioning of clusters.

To ensure the formation of favorable
conditions for the development of tourist
clusters, it is necessary to implement
a set of measures in the state, such as:

— development and improvement
of the legislative framework for
the organization of tourist clusters in
Ukraine;

— conducting an  information
campaign among potential participants
and interested parties to explain
the competitive advantages of clusters;



— state support of the processes
of cooperation, accession and integration
among travel agencies;

— increasing the

effectiveness
of the system of education
and training of specialists in the creation
and implementation of a cluster model
in the tourism sector;

— creation of industrial parks
and technology parks as infrastructure
for the development of clusters;

— encouraging the use
of technological innovation in the work
of tourism enterprises;

— implementation of tax regulation
measures for cluster members; reduction
of administrative barriers.

Conclusions. Thus, the cluster
approach in the tourism sector increases
the efficiency of the enterprises
and organizations included in the cluster,
stimulates innovation and new areas
of activity, activates entrepreneurship
through the concentration of business
activity, helps create jobs, incomes,
improve the quality of tourism
services, and the life of the population
in its  territory  education. At
the same time, a long-term strategy for
the development of tourism clusters
should be determined in close contact
between state authorities and key
tourism business enterprises. The most
acceptable cluster policy of the state,
which focuses on the development
of tourism infrastructure in the country,

stimulating  innovation,  initiating
educational programs, projects
for business entities working in

the tourism sector, introducing certain
benefits and preferences to stimulate
development, may be the most
acceptable for the tourism business
in Ukraine entrepreneurial activity in
certain regions, for example, in rural
areas. The cluster organization for
the provision of tourist and recreational
services based on science-based forms
using  public-private  partnerships
is able to create the necessary
and sufficient conditions for the speedy
development of tourism infrastructure
and the corresponding sphere of related
services.
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AJIMUAHUCTPATUBHO-IPABOBOM CTATYC HAIIMOHAJILHOM
INOJUI NN YKPAUHBI KAK CYBBEKTA OBECIIEYEHUSA PE®@OPM
B COEPE IYBJIMYHOI'O HOPAJIKA U BE3OITACHOCTHA

Baagumup MAHOPOB,
KaH/IUAAT IOPUIMYECKIX HayK, JOKTOPAHT
IIpAT «BY3 «MexperunonanbHas AkajeMust yIpaBiIeHHUs IEPCOHATIOM»

AHHOTAOUSA

Crarbs MOCBSIIEHA BOIPOCAM ONpe/IeICH s aIMUHUCTPATHBHO-NIPABOBOTO cTaTyca HannoHaabHOH HOMUINKE YKPaUHBI Kak CyOb-
eKkTa mpoBeeHus pedopM B cdepe myOnudHOro mopsiaka u 6e3omacHocT. B cTaThe 000CHOBBIBAETCS, YTO MO aIMHHUCTPATUBHO-
MPABOBBIM cTaTycoM HalloHANBHOM MOMHIHK CIIeAyeT TOHUMATh €€ MPABOBOE MOJIOKEHHUE B CUCTEME LIEHTPAILHBIX OPTaHOB HCIIOJI-
HHUTENILHOM BIACTH U cucTeMe opraHoB MBJI YkpauHbl, KOTOPOE yCTaHABIMBACTCS TOCYAAPCTBOM H ONPEACIISACTCS Iy TEM 3aKPEILICHHUS
nerneit, 3a1a4, QyHKIUI U IPyrux 37€MEHTOB B 3aKOHOATEILCTBE.

KuatoueBble ciioBa: pedopma, nonunusi, HaroHanbHast MOMHIHS, aIMHUHACTPATUBHO-TIPABOBOM CTaTyC, MyOIMYHBIN MOPSIOK,
nmyOnuyHas 6€301MacHOCTb.

ADMINISTRATIVE LEGAL STATUS OF THE NATIONAL POLICE OF UKRAINE AS A SUBJECT
SECURING REFORMS IN THE FIELD OF PUBLIC ORDER AND SECURITY

Vladimir MAYOROY,
PhD in Law, Doctoral Student of Private Joint-Stock Company “Higher Educational Institution
“Interregional Academy of Personnel Management”

SUMMARY
The article is devoted to determining the administrative and legal status of the National Police of Ukraine as a subject of reforms
in the field of public order and security. The article substantiates that the administrative-legal status of the National Police should be
understood as its legal status in the system of central executive authorities and the system of bodies of the Ministry of Internal Affairs
of Ukraine, which is established by the state and determined by fixing goals, objectives, functions and other elements in the legislation.

Key words: reform, police, national police, administrative status, public order, public security.

IlocTranoBka npodaemsl. Ompene-
JIeHHue aIMUHHUCTPATUBHO-TIPABOBOTO
craryca HannoHanbHON MONMHIMHE MMeEeT
OoJpIIOE 3HAYEHUE JJISI COBEPIICHCTBO-
BaHHS TIPABOBBIX HOPM, PETYIUPYIOMINX
JeSITEeEHOCTD 3TOTO IIEHTPaJIBHOTO Opra-
Ha HCIIOJHUTECIBHOH BIacTH. BrisicHe-
HHE BOIPOCA O CYIIHOCTH M CTPYKType
aJIMMHHCTPaTHBHO-TIPABOBOIO  CTaTyca
HanvonanbsHOM moIMIUKM UMEET NPUHLIU-
MHaJbHOE 3HAYEHHE, MOCKOJIBKY II03BO-
JISIET, C OJJHOW CTOPOHBI, HA YPOBHE Hayd-
HO-TEOPETHYECKUX 0000ImeHuit Oonee
MOJTHO W3Y4YUTh OCOOEHHOCTH CHCTEMbI
U CTpykTypsl HanuonanbHOW mnonunuu,
a TaKXe ee IMOJHOMOYHMM, a ¢ APyrol —
MIPETIOKATH TAKOH BApHAHT 3aKPETIICHUS
mpaBoBoro craryca HarmonansHo# omnu-
LMY B 3aKOHOJATENBCTBE, KOTOPbIH 00e-
crieury1 Obl Hanbosee YPPEeKTUBHYIO JIes-
TEJIBHOCTh 3TOT0 MPaBOOXPAHUTEIHLHOTO
BEJIOMCTBA.

AKTYaJIbHOCTh TeMbI HCCJIe10Ba-
Husl. VIMeHHO Hay4HO OOOCHOBaHHOE
OIIpeeNICHNE U 3aKPETIeHUE B 3aKOHO/A-

TENbCTBE AAMUHHUCTPATHBHO-IIPABOBOTO
craryca HanyoHalbHOM OJINIUY SABIISET-
Csl OTHHUM U3 YCIIOBHH, KoTOpoe o0yciaB-
JMBAeT Ha/JIexkamiee GyHKIMOHUPOBAHUE
ee CIyX0 W TIonpasfeseHui, BBIOIHE-
HUE HHMH 3a7a4, KOTOPbIE BO3JIOXKEHBI
Ha opranbl nonuuuu. Yerkoe orpenelne-
HHE BCEX 3JIEMEHTOB aJMHHUCTPATHBHO-
IIPAaBOBOI'O CTaTyca CIIOCOOCTBYET TaKKe
YKPEIUICHHIO 3aKOHHOCTU M JTUCLIMIUIMHBI
B OpraHax IOJIMLIMH, BBINOJIHEHHIO 3a1a4
u QYHKUMA, CTOALIMX Tepel MMOIULIeH-
CKUMH, peaju3auud pedop™m, KOTOpbIC
MIPOBOASTCSL.

CocrosiHusi ucciaenoBanus. [Ipo-
OnemaTnka TIOTIVLIAI
ObUTa TIPEeIMETOM HCCIEIOBAaHHUS MHO-
TUX YYEHBIX, CPelN KOTOPBIX XOTEIOCh
on1 BelmenuTs Tpyasl C.H. Andwopo-
Ba, H.W. Amnydpuea, A.M. bannyp-
ku, O.M. be3nanosoii, B.H. T'apamniyka,
W.II. Tonocuumuenko, C.M. I'ycaposa,
C.®. [lenncioka, A.T.Komsioka,O.B.Ky3b-
meHko, A.H. Mysuuyka, A.H. Ilomons-
ku, T.O. IIpouenko, O.}O. Cunsisckoi,

JACATCIIBHOCTH

B.B. Cokypenxko u apyrux. B Tpynax stux
U MHOTHX JPYTUX YYEHBIX HCCIIELYIOTCS
BOIIPOCHI MPABOBOTO IMOJIOXKEHHS MOJIHU-
LM, YCOBEPIICHCTBOBAHHS OTICIBHBIX
¢dyHKIMit ee ciyk0 M TMoapasaeneHHid.
OnHako cienyer oOpaTuTh BHUMaHHE Ha
TO, YTO MOCTOSHHBIE M3MEHEHUS 3aKOHO-
JIaTebCTBa, IPoIecchl peh)opM U CTAHOB-
JICHUs €€ CTPYKTYPHBIX MOApa3/eeHHH,
OTACJIBHBIX CIYX0 TpeOyroT H3y4eHHs.
0COOCHHOCTEl  aJIMHHUCTPATHBHO-TIPa-
BOBOro ctaryca HamumonanbpHOH monu-
1y, bonee Toro, COBpeMEHHBIX TPYHOB,
B KOTOPBIX OCBEIIAIOTCS BBIILICH3IIOKEH-
HBIE IPOOIEMBI, HEZOCTATOUHO.

Ieabo u 3agaveil cTaTbM SBJISCT-
Ccs — Ha OCHOBAaHMH aHAlM3a TEOPETH-
YECKHMX MOJIXO0B U 3aKOHOAATENbCTBA
OIIPE/ICNIUTh COIEPHKAHUE IIOHATHS M 0CO-
OEHHOCTH  aJAMHHHUCTPATUBHO-IIPABOBO-
ro craryca HaunoHanbHOH moiauium Kak
cyobekra pedopM B cepe IMyOIHMYHOIO
Mopsiika ¥ 0E30MaCHOCTH.

H3no:keHne OCHOBHOIO MaTepHa-
Ja. B coorBercTBHU co cTaThelt 1 3akoHa



VYkpaunsl «O HanuoHaibHOW MOIULIMK»
HanonansHas monuuust YKpamHa — 3TO
LEHTPaJbHbIl OpraH HCIHOJIHUTEIbHON

BJIACTH, KOTODPBIH CIY)XUT OOIIECTBY
IIyTeM 00eCIeUeHUsI OXpaHbl IPaB U CBO-
001 denoBeKa, MPOTHBOJACHCTBHS Mpe-
CTYHHOCTH, TIOIAEPKaHMS IyOIMIHOM
6e3omacHOCTH 1 TTopsiaka [1].

Korma roBoputcs 00 amMmuHHCTpa-
THUBHO-TIPaBOBOM cTraryce HanmonansHOM
MOJHMIUKA KaK CTPYKTYpHOTO O3JIeMEHTa
HCTIOJTHUTENIBHON BIIACTH BHUMAHUE, IIpe-
JKJIe BCEro, aKLIEHTUPYETCs Ha 0COOCHHO-
CTSIX €€ MPaBOBOTO IOJIOXKEHUS B CUCTe-
ME OpraHoB HCIIOJHUTEIBHOM BIAcTH.
OnHako He cieayeT 3a0bIBaTh O TOM, YTO
HannonanbHasi HONMUIMS SIBISIETCS CTPYK-
TYpHBIM 3JIEMEHTOM CHCTEMbBI OPraHOB
MB/I Ykpaunsl, cextopa 000poHBI 1 6e3-
OITacHOCTH TocymapcTBa. MimMeHHO B mpo-
necce B3aumozencTBus HanuonanbHOM
MOJHUIMA C OpraHaMi TOCYJapCTBEH-
HOW BJACTH, B TPOIECCE MPAKTUIECKOTO
BBINIOJIHEHU 3a/1a4 U peain3anuy QyHK-
LU POUCXOAUT PearbHOE BOILIOLICHHUE
B )KH3Hb 3aKOHOB U JJPYTMX HOPMATUBHBIX
aKTOB TOCYJapCTBa, MPAaKTHUECKOE MNpU-
MEHEHHE Mep M0 00ECICUSHUIO MyOiy-
HOTO TMOpsJKa U 0e30MaCHOCTH, OXpaHe
U 3alIUTe TpaB TPakAaH, TO €CTb OCY-
IIECTBIISICTCS peaau3anus BCEX dIeMEH-
TOB a/IMHHHACTPATHBHO-TIPABOBOTO CTaTy-
ca HannonanpHON noAMLIUN.

HanmonanbHas monumus, B COOTBET-
ctBUM ¢ Ykasom IlpesmpenTta Yipausbl
Ne 1085 or 09.12.2010 . «O6 ontumu-
3alliM CHUCTEMBl LIEHTPAIIbHBIX OpPraHOB
UCTIOTHUTENBHON ~ BIACTH»,  SIBISAETCS
COCTaBHBIM 3JIEMEHTOM CHUCTEMBI IIEH-
TpPaJbHBIX OPraHOB  HCIOIHUTEIbHOM
pnactd [l]. HamuwonanbHas momuus
B CHCTEME LIEHTPAJIbHBIX OPTaHOB HCIIOJI-
HUTETBHOW BJACTH SIBISIETCS  CaMo-
CTOSITENBHBIM  OPTaHOM, JAEATeHLHOCTD
KOTOPOTO KOOPAWHHUPYETCS W HaIpaBilsi-
ercst uepe3 MBJl Vkpaunsl. OnHako, Kak
u m000i Apyroil IeHTpanbHBIH Opran
UCTIONTHUTENBHON  BracTH, HanuoHnans-
Has TOJUIMSA HMMEET CBOE HAa3HA4YeHUs,
3a1auM, QYHKLIUH, LEIH CO3JaHHS U TaK
Janee.

HamumonanbHas mnonuuus YkpauHbl
NPUHAUIEKUT K CHUCTEME LEeHTpallb-
HBIX OpPTraHOB HCIIOJHHUTENIHHON BIACTH,
OJJHAKO MEATCIFHOCTh €€ HaIlPaBIIIeTCs
U koopauHupyercs uepes MB/] Vkpannst
U SIBISIETCSl TAKXKE COCTABHOM CHCTEMBI
MIPaBOOXPAHUTENIBHBIX OpPraHOB YKpau-
HBI, CEKTOpa 0€301MacHOCTH U 00OPOHBI.

HanuonansHas nomunus YkpauHsl
UMEET CBOIO CTPYKTYpy M INTaT TOJU-
HEHCKUX U FOCYJAPCTBEHHBIX CITyXAIIUX,
B IIpeZieax KOMIETEHIIMU OT UMEHH U IO
MOPYYEHHIO TOCYapCTB, KOTOpbIE Haje-
JIeHbl ToMHOMouusMH: 1) obecrednBarh
nyONUYHBIA NOPAAOK M 0€30MacHOCTb;
2) obecrieunBaTh OXpaHy H 3aIIHUTY IpaB
U cBOOOJ YeNoBEKa, a TaKKe MHTEPECOB
o0mecTBa W TOCyIapcTBa; 3) TPOTHBO-
NIeCTBOBATh TIPECTYIHOCTH; 4) mpeno-
CTaBIATH B Tpefenax, ONpPEIeIeHHBIX
3aKOHOM, IOJHLEHCKHUE YCIyTH, CBS3aH-
Hble C TOMOINBIO JIUIAM, KOTOpPBIE IO
JIMYHBIM, SKOHOMHUYECKUM, COLUAIBHBIM
NpUYMHAM WM BCIEJCTBUE 4Ype3BbIYAi-
HBIX CUTYalllid Hy>KJAI0TCsI B TAKOW MOMO-
my. Ha HanuoHanbHy!0 MOMUIMIO TOCY-
JApCTBOM BO3JIaraeTcsl OCYIIECTBICHUE
YETKO ONpPEIEICHHBIX 3a7a4 U (QyHKIHH,
KOTOpbIE, B CBOIO O4Yepellb, OMPENEIIOT
ee Ha3Ha4YeHHEe B CHCTEMe KaK LEHTpallb-
HBIX OpPraHOB HCIIOJHHUTENFHOH BIAcTH,
TaKk U B MPAaBOOXPAHMUTEILHOM CHCTe-
Me, 00yCIIOBIMBAIOT (OPMbI U METOJBI
JIESITENHOCTH, XapaKTep B3aMMOCBs3el
MBJ VkpauHel U ApYTHMH Trocynap-
CTBEHHBIMH OpTraHaMU.

Hanuonansnas monmunus,
YacThI0 CHCTEMBI IIEHTPAIBbHBIX OPTraHOB
WCTIOTHUTEJIEHON BJIACTH, BCE XK€ MMEET
OTIpEIIeTICHHBIE TPU3HAKH, OIPeersio-
M ee MECTO B 3TOH chucreme:

a) HamwonanpHas mOMUIMS SBIS-
€TCSI COCTaBIIIONIEH YacThIO ammapara
TOCYIapCTBEHHOI'O YNPABIECHUS U TaKKe
OTHOCHUTCS K CUCTEME IPAaBOOXPAHUTEIb-
HBIX OPraHOB M CEKTopa 0e30MacHOCTH
1 000pOHBI;

60) HammonanbHast MOMHMIUS OTBET-
ctBeHHa nepen [IpasurenscTBom, [Ipesu-
JIEHTOM YKpauHbl U OAKOHTposibHa MBJ[
Ykpaunsl;

B) HarnmonanpHas monwumust sBIsIETCS
HOCHTEJIeM BJACTHBIX ITOJHOMOYHMH IIO
BOIIPOCAaM O00ECIeYeHUsI OXpaHbl TIpaB
u CcBOOOX dYenoBeKa, NPOTHBONCHCTBHS
NPECTYNHOCTH, TOAJCPXKaHUS ITyOImud-
HOIl 0e30macHOCTH UM  HOpsAAKa, ee
BJIaCTHO-PACHOPSITUTENbHAST ~ KOMIIETEH-
IUsI PaCHpPOCTPAHAETCA Ha BCIO TEPPUTO-
PHIO TOCYIapCTBa;

r) HammonanbHas monuiusi Hampas-
€T U KOOPAWHHUPYET CBOIO [ESITeNb-
HOCTb ¢ MB/I Ykpaunsr;

1) peasu3ysi TOCyAapCTBEHHYIO TTOJIH-
TUKY B chepe obecriedeHns OXpaHbl IIpaB
U CcBOOON dYenoBeKa, NPOTHBONCHCTBHS
NPECTYNHOCTH, TOIJEPKaHUI ITyOd-

SIBJIASACH
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HOli Oe3omacHoCTH M mopsiaka Hamuo-
HaJIbHAs TIOJMHMLMUS JIEHCTBYET OT UMEHH
U IO TIOPYYEHHIO TOCYyIapCTBa HA OCHOBE
HOPM JIEWCTBYIOILETO 3aKOHO/IAaTebCTBA;

e) HammonanpHas nonuuus HUMEET
COOCTBEHHYI0  OpraHM3allMOHHO-ILTAT-
HYIO CTPYKTYPY;

k) HaronanpHast momiust Hajenena
TTOJTHOMOYHMSIMH OCYILECTBIISTH TOCYIap-
CTBEHHO-BJIACTHYI0O W HCIIOJIHUTEIIHHO-
pacTiopsANTENBHYIO IEITENFHOCTD B ce-
pe obecrieueHust OXpaHbl MpaB U CBOOO],
YeJI0BeKa, IPOTUBOCHCTBUS MIPECTYIHO-
CTH, TOJJIep)kaHus MyOnuyHON Oe3omac-
HOCTH ¥ HOPSA/IKA.

HaumonanpHas mnonuuust Kak IeH-
TPaJIbHBI ~ OpraH  HCHOJHUTEIBHOMN
BIACTH HMEeT OCOOBI aaMUHHCTpa-
TUBHO-TIPABOBOIl  CTaTyC,  BBICTYNAeT
HOCHTEJNIEM MOJTHOMOYHH, KOTOPEIE OIpe-
IeNICHBl B 3aKOHONATENECTBE, pean3a-
sl KOTOPBIX 00ECIIeUUBACT PeaTn3aliio
rOCyAapCTBEHHOH MOIUTHKH B cepe obe-
CIIEUCHHUs] OXpaHbI NPaB M CBOOOJ Yeno-
B€Ka, INPOTUBOJCHCTBUS HPECTYITHOCTH,
nojiZiepKanue MyOINYHOM 6e30macHOCTH
u nopsaka. OOLiecTBEHHOE Ha3HAYCHUE
U DJIEMEHTHl aJMUHHUCTPATHBHO-IIPABO-
BOro craryca HanuoHandbHON MONUIIUN
SIBIISIIOTCS.  HOPMATHBHO  ypETYIHPOBAaH-
HeIME 3akoHOM YkpamHbsl «O Hammo-
HanpHOU monmuum» ot 02. 07. 2015
[2] n mocranosnennem Kabunera MuHu-
ctpoB Ykpanus! Ne 877 ot 28.10.2015 1.
«O06 yrBepxaennu [lonoxenus o Harwo-
HaJbHOM moymuuy [3].

B cBsa3u ¢ 3TuM HayuHBId HHTEpec
MIPEJICTABIISET BBISICHEHHE 0COOCHHOCTEH
aJIMMHHCTPaTUBHO-IIPABOBOIO  CTaTyca
HamuonansHOl monumuu B COBpPEMEH-
HBIX YCJIOBHSIX TOCyaapcTBa U pedopmu-
pOBaHMS TPABOOXPAHUTEIHHON CHCTEMbI
VYkpaunsl. Mccnenosanue 3T0ro Bompoca
OCJTIOXKHSIETCS OTCYTCTBHEM yCTOSIBIIIE-
rocsi B IOPUANYECKOW HayKe MOHMMAHUS
HE TOJIBKO COZIEPIKaHUS MOHITHS «aIMHU-
HUCTPAaTHUBHO-TIPaBOBOI  cTraryc opra-
Ha TOCYIapCTBEHHOH BJIACTH», HO U €ro
CTPYKTypbl. B Hactosiee Bpems IopH-
JUYeckas Hayka Takoke He BbIpaboTana
€IMHOTO IO/IX0/1a K MOHATUSM «CTaTyc»,
«IIPaBOBOIl CTaTycy, «IPaBOBOE IIOJIO-
JKEHHE», KOTOpbIE CErofiHs 4acTo IpH-
MEHSIEMbI KaK B HOPMaTHUBHBIX aKTaX, TaKk
U B Hay4YHOM JIUTEpaType.

C.B. Kusanos, roBopss 00 aaMHHH-
CTPaTUBHO-TIPABOBOM CTaTyce LEHTPallb-
HBIX OpPTaHOB HCIIOJHUTENHEHON BIIACTH,
ompezensieT ero 4Yepe3 HX (QyHKIUH,
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3aja4, KommereHuuro [4, c. 96-99].
Ilo wmuenuto T.A. Komomoen, aamu-
HUCTPATHUBHO-TIPABOBOIl CcTaTyc — 3TO
COBOKYITHOCTh ~ CyOBEKTHBHBIX  IIpaB

U 00s3aHHOCTEH, 3aKPEIUICHHBIX HOpMa-
MU aJMUHHCTPAaTHBHOTO IIpaBa 3a Ompe-
JIeTICHHBIM OopraHoM. B 1o xe Bpemst 06s-
3aTeNbHBIM MPU3HAKOM HPHOOpETEeHUs
CyOBEKTOM  aJMUHHCTPATHBHO-TIPaBO-
BOTO CTaTyca SIBISAETCS HAIWYME Yy HEro
KOHKPETHBIX CYOBEKTHBHBIX MpaB M 00s-
3aHHOCTEH, pealn3yeMbIX B paMKax Kak
aJIMUHHCTPAaTUBHBIX  IIPaBOOTHOLICHU,
TaKk ¥ BHE uXx [5, c. 64]. C.I. Creuenko
omnpejensier  aAMUHHUCTPATHBHO-IPaBO-
BOM CTaTyc KaKk COBOKYITHOCTb IIpaB, 00si-
3aHHOCTEW W TapaHTUH UX peanu3alluu,
KOTOPbIE OMIpENEeNeHbl B HOPMATHBHBIX
akTax [6, c. 90]. O.M. deneBnu B cBOEM
JFICCEPTAlMOHHOM FHCCIIEOBAHUH aIMU-
HUCTPAaTHBHO-TIPAaBOBOM CTaTyC oOpraHa
WCTIOIHUTENFHON  BIIACTH  OTIpeJelisieT
KaK KOMIUIEKC €ro IpaB 1 00sS3aHHOCTEH,
KOTOPBIE BBIPAXKAIOTCS B aIMUHHACTPATUB-
HOUi paBocyOBekTHOCTH [7, . 70-71].

W3 npuBeneHHOro BBIIE BUIHO, YTO
B HayKe aIMUHHCTPATUBHOTO IIpaBa aMu-
HUCTPATHUBHO-IIPAaBOBOIl cTaTyc ompesne-
JIIeTCsl KaK COBOKYITHOCTD ONPEIESICHHBIX
3JIEMEHTOB, B OCHOBHOM B IIpaBax M 00s-
3aHHOCTSIX. A IMHHUCTPAaTUBHO-IIPABOBOIL
craryc HamnuoHanpHON NOMUIMU Takxke
CIeyeT paccMaTpuBaTh Kak CHUCTEMHOE
SIBJIEHHE, KaK COBOKYITHOCTH DJIEMEHTOB,
KOTOpBIE NpaBaMH U OOS3aHHOCTSIMH He
OTPaHUYUBAIOTCSL.

AJMUHHUCTPAaTUBHO-IIPABOBOH  CTa-
Tyc HamuoHanbHON mNOMMIMM MOXHO
OINPE/ICNIUTh KAaK OOILIETEOPETHYECKYIO
KaTeToOpuIo, KOTOpas  XapaKTepU3yeT
OIpEEeNICHHOE TOJI0KEHHE 3TOro IpaBo-
OXPAaHHUTEJIFHOTO OpraHa B TOCYHApCTBE.
Hccnenys aaMHUHUCTPaTUBHO-IIPaBOBOM
craryc HanmonansHOU monunuu, HEOO-
XOIMMO TIOJYEPKHYTh, YTO OH 00YyCJIOB-
neH cepoil 00meCTBEHHBIX OTHOIICHHH,
CBSI3aHHOM C OXpaHOW W 3aIINTOH MpaB
U 3aKOHHBIX MHTEpecoB (u3mueckux
U IOpUANYECKHX JIMI, UHTEPECOB rOCY-
JIapCTBa, YCTAaHOBJIEHHOTO OOIECTBEHHO-
rO MOpsIAKa YNpaBlIeHUs, NPO(UIAKTUKH
U TpexynpexaeHus IpaBOHapyLIeHUi
U TOMY MOA00HOE.

OcobeHHOCTH ~ aJAMHUHHUCTPATUBHO-
IIpaBoOBOro cTaryca HannonanpHoM nonu-
UK TaKKe OMNPENENsIoTes cdepoi ee
rOCYIapCTBEHHOTO YIPaBICHUECKOTO BO3-
NEHCTBHSL, KOTOpast CBsI3aHA C OCHOBHBIMHU
3aJa4aMu MTOJIMIINH, a8 UIMEHHO:

1) peanmzamusi rocynapCTBEHHON
MOJIUTUKY B cepax oOecreyeHus oxpa-
HBI 1IpaB ¥ CBOOOJ 4elOBEKa, HHTEPECOB
oflecTBa ¥ rocyaapcTBa, MPOTHBOAEH-
CTBHSL  NPECTYNHOCTH, IOANCPKAHHS
myOnM4YHOIT 6€30MaCHOCTH U TIOPSIZIKa;

2) BHECEHHE Ha paccMOTpeHue MuHu-
CTpa BHYTPEHHUX [N NPEIIOKEHUH 110
obecrieueHNI0 (GOPMHUPOBAHMS TOCYaap-
CTBEHHOW MOJHMTHKH B yKa3aHHBIX ce-
pax;

3) mnpenocraBieHue B Ipezenax,
OIIPE/ICJICHHBIX 3aKOHOM, YCIyT HOMOIIH
JIMLAM, KOTOPbIE U3 JIMYHBIX, SKOHOMHYE-
CKHUX, COLMAJbHBIX MPUYUH WIN BCIE.-
CTBUE YPE3BBIYANHBIX CUTyallMid HyX7aa-
IOTCSI B TAKOM MOMOIIIH.

ToBopst 00 sneMeHTax aJAMHHUCTpA-
THBHO-TIPaBOBOTO craryca Hammonamns-
HOW TIONHWINH, KaK HaM IpeICTaBIsIeTCs,
CIIeAyeT UCXOOUTh M3 NPH3HAKOB, Xapak-
TEPU3YIOUINX €r0 KaK IEHTPAJILHBIA OpraH
UCTIONIHUTENIBHOW BJIACTH, 3a/a4a KOTO-
poro cms3aHa C peanu3aluel rocynap-
CTBEHHOM IOJIUTUKH B BBILLIE OIpE/eIeH-
HBIX chepax: 1) Hamuuume cOOCTBEHHOI
KOMIICTEHIIMH — TO €CTh COBOKYIHOCTb
nojiHoMournii HanuoHaabHOH HOMHIINH
mo mpenMery BeaeHus (oOecmedeHue
0011IeCTBEHHOI 0€30I1aCHOCTH U TOPSIJIKA;
OXpaHBbI IpaB U CBOOO] YEJIOBEKa, a TaK-
e MHTEepPecoB O0ILIEeCTBa U TOCYy1apCTBa;
MIPOTUBOAEHCTBHS IPECTYITHOCTH, ITPETIO0-
CTaBJICHHE B MpEJeNax, ONpPEACICHHBIX
3aKOHOM, YCJIYT IO TOMOIIH JINLAM, KOTO-
pble U3 JIMYHBIX, SKOHOMHYECKUX, COLHU-
aJIbHBIX NPUYMH WIM BCIEICTBHE Ype3-
BbIYaHBIX CUTYalMH HY>KJAIOTCS B TAKOH
MOMOIIH); 2) BBICTYIaeT OT UMEHH TOCY-
apcTBa; 3) HalIM4Yue BIACTHO-MPHUHY-
nutenbHOU (GyHkuuu — HanunonampHast
MONUINA  HAAElCHAa  IOJHOMOUYUSIMH
MIPUMEHATh MEpHl aJMHUHHUCTPATHBHOTO,
YTOJIOBHOTO ¥ AWUCIUIUIMHAPHOTO MpPH-
HY>KIEHUS K ONpeIeNIeHHBIM CyOBeKTaM;
4) Hanu4Me HCIOIHHUTEIBLHO-PACIIOPS-
nutensHON (QyHkumu — HanuonanbHast
MOJMIMS BBINOJIHACT PEIICHUS, NPUHU-
MaceMble OpraHaMM IPeJICTABUTEIbHON
BJIACTH U MMEET NPABO NPUHSTHUS IIPABO-
BBIX aKTOB, HAIIPABJICHHBIX Ha JIeTalIU3a-
LU0 ¥ MCIIOJIHEHHE 3aKOHOB, U KOTOPbIC
00s13aTeNbHBI [T BBHIOJTHEHUS B cdepe
BEZIOMCTBA JAHHOTO OpraHa; 5) sIBJISET-
Cs CTPYKTYpHBIM 3JIEMEHTOM CHCTEMBI
[EHTPATBHBIX OPTAaHOB HCIOTHUTEIBHOMN
BJIACTHU U cucTeMbl opranoB MB/JI Vkpa-
uHbl; 6) QuHAHCHpYeTCs 3a CUET ToCy-
JlapcTBa.

BoiBoabl. Tak, ananus BellLIEIPpUBE-
JIEHHOTO MO3BOJISIET CAENaTh ONpPEIeIeH-
Hble 0000menus. [log ammMuHHECTpaTHB-
HO-TIPAaBOBBIM cTaTycoM HarmonansHOM
MOJMIIUY CJIEAyeT TOHWMATh €€ IIPaBo-
BOE TMOJIO)KEHHE B CHCTEME LEHTpallb-
HBIX OpPraHOB HCIIOJHUTENIBHOW BIACTH
u cucreMe opraHoB MBJl VYkpaunsl,
KOTOpPOE YCTaHaBJIMBACTCS TOCYAAPCTBOM
U ONpeneNsieTcsl IyTeM 3aKperyieHHs
ueneit, 3aga4, QyHKIUI 1 Ipyrux deMeH-
TOB B 3aKOHOJATENbCTBE. AJIMHHHUCTpA-
TUBHO-TIPaBOBOM cTaryc HarmonampHOM
MOJMHUIUA HMEET CIOXKHYIO CTPYKTYpY,
KOTOpasi TMpeayCMaTpUBAET CIEAYIOIINE
QJIEMEHTHI: 1) TeNeBoi OJIOK BKITFOYACT
B ce0s 11enb (Ha3HaueHHe) JesTeIbHOCTH
HanponanpHON ITOIWIMHU, 3aJadd U €€
(yHKIMY; 2) CTPYKTYPHO-OpTraHN3aluoH-
HBII OJIOK aJMHUHHCTPATHBHO-IIPABOBOTO
craryca HaunoHanbHON MONUIMU COCTO-
UT U3 JIBYX COCTaBIIIOLIMX: CTPYKTYp-
HOM (CTPYKTypa LIEHTPaJIbHOTO ammapara,
cXeMa OpraHM3allMOHHOTO MOMYUHEHHS
U pacnpeaeneHus  (QYHKIMOHAJIBHBIX
MOJTHOMOYHH); OpraHU3allMOHHON (HOp-
MaTUBHBII MOPSAOK CO3JaHus, peopra-
HU3aIWY, JUKBUIAINH, TOPSIOK peau-
3anUH MPOIEAYp BHYTPEHHEW U BHEIIHEH
pabotsr HarnponanbsHOM monmumuu, mopsi-
JIOK KOOPJMHALMM W HalpaBleHHUs JeH-
CTBHH CIyX0 W ToApaslelieHuid, B3au-
MozelictBue ¢ KaOunerom MuHHCTpPOB
u MB/I Ykpaunsl); 3) KOMIETEHLIUOHHBII
0JI0K aIMUHUCTPATUBHO-IIPABOTO CTAaTyCa
HanpoHaapHO#M MOIUIMU TaKKE COCTOHUT
U3 JABYX 3JeMeHTOB. [lepBbIif smeMeHT
COIEPKUT MOJTHOMOYHS, KOTOPBIE BKITIO-
YaroT B ceOs mpaBa M O00SI3aHHOCTH, BTO-
poii — TMOIBEIOMCTBEHHOCTE (ITPEIMETHI
BE/ICHHS), TO €CTh OOBEKTHI, MPEAMETEHI,
ctepbl OOMIECTBEHHBIX OTHOIICHHWH, Ha
KOTOpBIE PaclpOCTPAHAITCA IOJIHOMO-
ynst HanmoHanpHOM nmonunum.
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ITPABOBBIE OCHOBBI YYACTHS
INPUBATUPOB BPUTAHCKOM
OCT-UHJICKO KOMIIAHUUA B BOMHE
AHIUVIMU ITPOTHUB KUTAS (XVIII - IIEPBAS
MMOJIOBUHA XIX CTOJIETHUS)

Banepniit MAJIBIIIKO,
KaHJU/aT IOPUAUYCCKUX HAYK, JOLICHT,
JIOLICHT Kadeipbl TEOPHU U UCTOPHHU FOCYAAPCTBA U TIpaBa
JIHEmponeTpoBCKOro roCy1apCTBEHHOIO YHUBEPCUTETA BHYTPEHHHX JEIT

AHHOTAIUA

B crarbe uccnenoana xaptus koponessl Enuzasetst I Tromop ot 30 aexabps 1600 .,
KOTOpast 3aKpenuia MpeJjoCTaBIeHNe JIMICH3NH IPUBAaTUpaM UL yBEIMYEHHUS CyL0XOJI-
ctBa B Asuu u Adpuxke u cosnanns bpuranckoit Ocr-Nuzackoii Komnanun (nanee — Kom-
naHuu). OTMeyeHo, 4To (IIOT BOGHHBIX KOopabiiei H BCIIOMOTaTesIbHbBIX Cy/I0B PHBATHPOB
Komnanuu cran oCHOBHBIM OpyAHeM nx 00pbObI 3a IEPBEHCTBO B MUPOBOM OKEaHE.

PackpbIThl TpaBoBEIe 0COOEHHOCTH AesATeNnbHOCTH KoMmanuu u crnocoOsl ee BTOp-
skeHus B Kurtail ¢ npiMeHeHHeM TIIaBHOTO OpYyAusl — OMMyMa, KOTOPBIil BHIPAIMBAJICS
Ha MHIUHCKUX TiaHTauusax Komnanuu. [lozxe OpuTaHCKHE SKCIIAHCHOHUCTBI CIIPOBO-
IIUPOBAJIM BTOPYIO «OIMYMHYIO» BOHHY, y4acTHe B KOTOPOH MPUHSAIN BOEHHBIE KOpao-
1 BenukoOpuranuu u CIIA 6e3 npuMeHeHUs] IPUBATHPOB, 3allpellieHHbIX B 1856 1.
Tlapmxckoit MupHOH KoH(DEpeHIHeH.

Kurouesnie ciioBa: bpuranckas Oct-MHckas KOMIaHUs, IPUBATUPEL, [I€pBasi OIU-
yMHast BoitHa, HaHKMHCKUI JOTOBOP.

LEGAL FRAMEWORK OF PARTICIPATION
OF PRIVATORS OF THE BRITISH OST-INDIAN COMPANY
IN THE WAR OF ENGLAND AGAINST CHINA (XVIII - FIRST
HALF OF THE XIX CENTURY)

Valeriy MALYSHKO,
Candidate of Law Sciences, Associate Professor,
Associate Professor of Department of Theory and History of State and Law
of Dnepropetrovsk State University of Internal Affairs

SUMMARY

The article analyzes a Charta of Queen Elizabeth I Tudor dated December 30, 1600,
which has fixated the granting of licenses for privateers to increase the shipping in Asia
and Africa and to create the English East India Company (hereinafter referred to as — the
Company). It is noted, that the fleet of warships and auxiliary ships of privateers became
as the principle instrument to fight against the opponents in the World Ocean.

The legal special aspects of the Company’s activity and the methods of its invasion
in China with the use of main weapon — opium, which was cultivated on the Indian
plantations of the Company, were discovered. In the result the British expansionists
provoked the second «opium» war, in which the warships of Great Britain and United
States participated without the use of privates, which were banned in 1856 with Paris
Peace Conference.

Key words: British East India Company, Privateers, First Opium War, Nanking
Agreement.

MocraHoBka mpodaemMbl. OcoGeHHO
ApKo 60pbOa MEXTY ABYMS T€OHOIUTHYC-
CKUMH COCTaBJISIONIMMH MHMPOBOTO IIPO-
CTPAHCTBA — CYIIEH ¥ MOPEM, ITPOSBIISIACE
BO BHEIIHEH TOJIMTUKE CAMOTO JKECTOKOTO
KOJIOHHJIBHOTO TpenBoauTtens — bpuran-
ckoit umrnepun. OTpaxeHHe 3TOH MHOTOBE-

KOBOU OOpBHOBI, B KOTOPO# CYIITY MPEICTaB-
71U cTpaHbl A3uu, Adpuku u AMepuku,
a Mope — AnbOHOH, U ceddac MpOSBISIOT
ce0sl BO BHEILIHEH IOIUTHKE OpraHu3aTopa
AHIJIOCAaKCOHCKOTO MHpA.
AKTYaJIbHOCTh  TE€MbI
Banusi. BenuxoOpuranus

uccjaeao-
HBITACTCA
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HCHOJb30BaTh ~ BOOPYXKEHHBIE  CHUIJIBI
KaK CHJIOBOM HHCTPYMEHT HallMOHAaJb-
HON mnonuTuku. Mrtak, MOpoAommKaroTCs
MHOTOBEKOBBIE MMJIMTAPUCTCKHE Tpaau-
nuu AnbOMOHA — TOCYIApCTBa, KOTOPOE
B CBOE BpPEeMsI IOJIOXKHUIIO HAYaI0 HACHIIb-
CTBEHHOMY IPOHHUKHOBEHHUIO KOJIOHHU3a-
TOPOB «BCEX pa3sHOBUAHOCTEH» B Knrait
[1, c. 16-22].

3HAUUTENbHYI0 POJIb B JTOM IIPO-
L[ecce ChIrpalil BOEHHO-MOPCKHE CHIIbI,
psAAOM C KOTOpBIMH TNpeaensl bpuran-
CKOM MMIEPUH 3aIIMIIAIN MOPSIKU 4acT-
Horo (uioTa KamepoB, WJIH IO aHIIWK-
CKOH Tpaauiuu — (IoTa NPUBATHPOB.
Taxoit pnoT MMenu Bce KpPyMHBIE MOp-
CKHME JIep’KaBbl, OJHAKO HaHOOJIBIIETro
MOTYIIECTBA OH JOCTHI, HAaXOIsICh Ha
cnyk0e y aHIIMHCKUX MpeANpUHUMA-
Tenel, kotopele obpazoBasm B 1600 T
Bpuranckytro Oct-UHackyro Kommanuro
(manee — Kommanwsi).

Cocrtosinne wucciaenopanmus. llep-
Bbl€ TIONBITKM  HCCIEAOBAHUS  yua-
ctusi  vactHoro (¢uora BpuraHckoit

Oct-lHAcKOM KOMIAHMM B HAacCUJb-
CTBEHHOM «OTKpbITHW» Kwuras OpuraH-
CKUMH KOJIOHM3aTOpaMH OblIM cliela-
Hel aHrmmuanamu  C.  Bepecdopaom,
B.[A. bepunapmom u JIx. IOuepiony,
a Takke pycckumu aropamu O.M. Byta-
xoBeiM 1 O.E. Twuzenraysenom. Ilpu-
YUHBI, XapakTep M TOCIEACTBHS KOJO-
Huzanun Kutas KpymHBIMH MOPCKUMH
rocyiapcTBaMH C ydacTHeM OpwuTaH-
CKUX TPUBATHPOB OBUIM HM3YyY€Hb UMHU
«Hacnex». [IponomkaTensmMu Tpaaunuii,
3aJI0KEHHBIX TEPBBIMH  XPOHHCTaMH
ONUYMHBIX BOHH, CTald TakKue COBpe-
MEHHble aBTOpbl: aHruyaHe Y. [[xap-
Buc, ®. OcBanmpny u A. Ilonukanrte;
amepukannsl C. Bammap u I1.B. Deii;
cunramypen; J. JIx. Mapmani; kaHan-
ubl C.P. Tlpanmx u B.I1. Cann; unamen
M. HlanTapam.

[IpaBoBbIe TIPOOIEMBI ITOKOPEHUS
Kuras anmmmyanamMu OBITH  OYEpUCHBI
HCCIIeJOBATENIIMH TOJIBKO B 00IEM BHIE
U 103TOMY TpeOyIOT KPOIOTIMBOTO H3Y-
YEHHUS.

eablo W 3ajgaveill cTaTbM SBJIS-
eTCsl aHaJW3 IPaBOBBIX OCHOBaHUM
yuactusi 4actHoro ¢uora Kommanuu
B arpeccun npotuB Kwuras, koropas
B XVIII — XIX BB. umena cyry6o «mMop-
CKOII» Xapakrep.

H30:xeHHEe OCHOBHOIO MaTepHa-
aa. Bo3HWKHOBEHHE YacTHOTO BOEHHO-
ro ¢uora Kommanwm Oputo paspernieHo

Koponoii AHrnuu, npuyeM B COOTBET-
CTBMM C JOTMOH O TOM, YTO «MOHAapX,
U TOJIKO MOHapX MMEET IPaBO CO3/aTh
KOPIIOpALMI0 WIIM TPENOCTaBUTh MPABO
Ha ee CO3/IaHHe.

IIpaBoBoii  Qopmoit  mesTenbHO-
CTH MOHAapXOB B JaHHOM cCIyd4ae OBIIH
XapTHH,  IPEJOCTaBICHHE  KOTOPBIX
COCTOSITETIFHBIM  JINIIaM  TIpUPaBHUBA-
JIOCh K OCHOBAHHIO KaIMTaJIHCTUYECKH
HAaCTPOCHHBIX NPEANPHUITHH, KOTOpbBIE
JIOJDKHBI  OBUIM  3aHUMAaTbCA MHUPOBOI
TOProBieH.

XapTuu aHIIMMCKUX BJIacTUTENEH
MOXHO PacCMaTpUBATh KaK KOPOJIEBCKHE
MIPUBUIIETUH, TIPEIOCTaBICHHBIE ONpeie-
JICHHBIM JIMI[AM WJIK KOPIIOpauusM coO-
CTBEHHHKOB, BIIJICBIINX BCEMH IIPaBaMHI
u cBOOOJAMHM, ONPENEICHHBIMU UMIIEp-
cKkoi KoHcTHTynueid. OHHM TpencTaBis-
mu coboif cBoeoOpasHbIe COTIAIICHHS
MOHAapXa C €ro IMOJTaHHBIMU TI0 TIOBOTY
OCBOGHHSI OKEaHCKOTO IPOCTPAaHCTBA
U NPWICTAIOIMX K HEMY TEpPUTOPHH.
Kaxnas xapTus nmena ompejeleHHbIC
PEKBH3UTHI, IPHUCYLIME TI'PAXKTAHCKUM
caenkaM. MoHapX Kak IIaBHasi CTOPOHa
CHENKH 110 NPOChOE YYaCTHHUKOB KOJIO-
HUAJIbHOM SKCIIAHCHHU OTPEAEIsI TPaHU-
(bl TEPPUTOPHUH, TMOATEKAIIUX 3aXBaTy,
Y TapaHTHPOBAJ UM 3AIMUTY UX KOMMeEp-
4ecKuX MHTepecoB. A mraBHoe — Kopo-
Ha AHIMH He Opaja Ha ce0s HUKAaKAX
I'pa)K1aHCKO-TIPAaBOBEIX 0053aTEBCTB I10
XapTHSIM.

MoHapxusi pacCUMTBIBaJIa Ha Mare-
PHAIBHYIO BBIFOJy OT KOJOHHAJIbHBIX
npeanpuATHid (Tak Ha3plBaeMasi KOpo-
JIeBCKas ISATHHA), a MO3TOMY M Ipeso-
cTaBisla  CyOBEKTaM  KOJOHHAJIbHOM
9KCMIAaHCHU aBTOHOMHIO, MHA4e TOBOPS,
IIPaBO PyKOBOJCTBOBAThCS COOCTBEHHBI-
MU HOpPMamMH WM IpaBHJIaMH B OIpere-
JICHHBIX, YCTAHOBJIEHHBIX OpPHTAHCKUM
rocyJapcTBOM Impezenax. OTo ObuIO
3akperureno 30 nexabpst 1600 . xaptueit
xopousieBbl Enusasetsl I Tronop, B TekcTe
KOTOPOH coo0IIajlock O IpenocTaBiie-
HUM JIMLEH3UH MpUBaTUpPaM Ul YBEIU-
YeHHs cyHoxoicTBa B Asum u Adpuke
u co3nanua bputanckoir Oct-UHIackoit
Komnanum [2].

Kommanusi, KoTopas NpHHUMaIa
ydactue B O00pbOe 3a MHPOBOE KOJIOHH-
alpbHOE TOCIOACTBO AnbOMOHA, craena-
J1la OCHOBHBIM OpyAneM OOpbOBI MPOTHB
MIPOTUBHUKOB B MHUPOBOM OKeaHe (0T
BOEHHBIX KOpaOiieil 1 BCIIOMOTaTeIbHBIX
cynoB npuBaTupoB. Bropxkenne Komma-

Huu B Kurtail ObUIO AJIUTEIBHBIM MPO-
neccoM, Beab LlMHCKas UMIepust XoTd
U CTOJIKHYJIACh C INEPMAHEHTHBIM KpH-
3ucoM (heoaanbHOro O0IEecTBa, HaYaB-
mumcs B cepeanne XVIII B., omHako
ObLT1a BIIOJIHE CIIOCOOHA 1aTh OTIIOP HHO-
CTpaHHOMU arpeccuu. Bor nouemy B pas-
rape CemunerHeir BoiHbl (1756-1763),
KOTOpasi Ipruodpera MUPOBOH Xapakrtep,
OpuTaHCKasi >IUTa BHIIBUHYNIA KOHIEH-
[UIO «CYIIECTBOBAaHUS IHPATCKUX TOCY-
IapcTB» B A3MH, KOTOpbIe HEOOXOIMMO
OBUIO JIMKBUANPOBATD.

Ora KoHUenuus OblIa HyXHa Ui
«IPaBOBOro» 00OCHOBaHUS paz0os Mpu-
BaTHpOB B Oacceiine Muackoro u Tuxoro
okeanoB [3, P. 206]. Ilog ee mpuKpbI-
THeM 4YacTHBIA (ot Kommanuu Hadu-
Hayi HacTymuieHue Ha Kwuraif, Bo Bpems
KOTOpPOTO OBIIO TMPOAEMOHCTPHPOBAHO
HEPaCYJICHEHHOE EAMHCTBO WHTEPECOB
OpUTaHCKOI MOHApXWH, BIAJEIHIEB
MaHy(paKkTyp, TOPrOBIEB U IHPATOB
(KoMMepuecKuXx pa300HHUKOB-IIPUBATH-
poB). OnHako peanu3anus yKa3aHHOM
koHuenmuu a0 konma XVIII B. Obiia
HECOBITOYHOM MEYTOH OPUTAHCKHUX IKC-
[AaHCUOHKUCTOB, IOCKOJIbKY AJIBOHOH,
KOTOpBIA Ben OOpsOy 3a TOCIOACTBO
B MHPOBOM OKE€aHe MPOTUB (PpaHIly3CKUX
U HCHAHCKHUX COIEPHHUKOB, €Ile HE HMeI
JIOCTATOYHOM CHIIBI AJI1 MOPCKOM BOMHBI
10 BceM HampasieHusM [4]. B pesynsra-
Te oToro bpuTtaHmu npunuIocs mpumMe-
HATh IWITIOMAaTHYECKHE METOIBI BTOP-
xeHus B Kuraii.

ITombITKH MHPHOTO NPOHUKHOBE-
Hus OputaHueB B [logHebecHyro ObUTH
HayaThl [JUILIOMAaTHYECKOM MHCcUen
J. Kanunrema, KOTOpBIH HaxXoAHJICS
taMm B 1697-1699 rr. Kanunrem BwImosn-
HSJI BaXHOE 3aJjaHue — Pa3BeIbIBATCIb-
Hoe. OH mam OTBET Ha BCE BOIPOCHI
OpHUTaHCKOM MOPCKOW pa3BeAKH O mep-
CIIeKTHBaxX BTOpkeHHs B Kwurail uepes
okeaHckuit mpoctop. Ilpn sTom Kanun-
reM OCOOEHHO IOJYEepKHBAJ, YTO Ha
OCTpHE 3TOTO JBHXKCHHs JIOJDKEH ObLI
HaXOJUTHhCS YacCTHBIH BOEHHBIH QIOT
Kommnanuu [5]. DTa MorymecTBeHHas
kopnopanus B 1711 r. ocHoBana Top-
roBO€ IPEICTABUTEILCTBO B I0XKHO-
kuTaiickom ropoje KaHToH (KUT. —
I'yanwkoy). Yait u npyrue BOCTOUYHBIE
«IVKOBUHKH» TIOKYNaJHCh 3a cepe-
0po, a ¢ cepeaunbl XVIII B. 3a omuywm,
KOTOPBIH BBIpAIIUBAJICS HAa HHINUCKUX
MJIaHTAIUAX, TpuHaIexkamux Komma-
HUU.



Jena maimukoB Komnanuu, KOTO-
pble TIOCTENEHHO OCBauBalld Topoja
IOxnoro Kurtas, muim HacTOIBKO XOpO-
o, 4to B 1767 1. mapaamMeHT o0s13ain ux
€XKErolHO BBINJIAYMBATE MUHHUCTEPCTBY
¢unancoB 400 Thicsiu (YHTOB CTEpIIUH-
rOB, HEOOXOMUMBIX JUIS OIUIATHl H3ZAEp-
xkek Cemunerneit BoiHbI. [loaTomy mis
gacTHOro ¢uora Komnanmmm Hamremncs
IIUPOKUHA KPYT AEATEITBHOCTH B THXO-
OKEaHCKOM TIPOCTPAHCTBE, IJe aHIINH-
CKHE Cyla ¢ JalbHOOOWHBIMM ITyILIKa-
MU IPEBOCXOJMIIN KHUTalCKUE KOHKH
U camnaHsl [6].

OToT Yycnex OpUTAaHCKUX TOProB-
L[eB MOI MIpPEBpPaTUTh HUX B HE3aBUCH-
MBIX OT IpaBUTENbCTBa BemukoOpura-
HUHM CYOBEKTOB XO3SHCTBOBaHHUS. Tak,
B 1784 1. 6bUI IPUHSAT aKT IM1aBBI OpUTAH-
ckoro npasurenscTBa B. Ilurra-crapme-
TO, HA OCHOBAaHUHU KOTOPOTO CO3/1aBaJICS
[IPaBUTEJIbCTBEHHBIN KonTtposnbHb1it
COBET 3a JesTenbHOCThI0 KommaHum
B Oacceiine Muawmiickoro okeana. Bo
I71aBe€ 3TOr0 TOCYJapCTBEHHOTO OpraHa
cTan reHepai-ryoepHarop bpuraHckoit
Wnann, KOTOpBIA KECTKO KOHTPOIUPO-
BaJI IPUBATUPCKUU TpombIcen [7, p. 321].

D10 npuHYAWIO A0NbIKUKOB Komma-
HUHU K IPUMEHEHHIO Mep IO MOCTEeIleH-
HOMY IIEpEHOCY IIEHTpa KOPIOPATUBHBIX
BraneHui n3 bomoGes B Kurait. Otot mar
COBIIAJI C 3aBEpIICHUEM ITPOMBIIIIICHHO-
r'0o IIEpEeBOPOTA B METPOIIONINH, B PE3YiIb-
TaTe 4ero KMTalCKUI PBIHOK CTall Kpai-
He BaXXHBIM Ui BpuraHckoil mmnepuu.
OnHako asuarckas wuMmIepus Oblia
3aKpbITa Ui €BpOINEHCKUX rpadutenei
[0 NMPUYUHE CYIIECTBOBAHUS TaM IOJU-
TUYECKOTO PEKUMA «CAMOHU3OIISIINUY.

JloBosEHO CKOpO 0Ka3anocs,
gyro Kwuraifi He oueHb 3amHTEpEecOBaH
B MOKYIIKE TEKCTIJIBHBIX HM3JeIHH Opu-
TaHCKHX MaHy(aKkTyp, BeAb HX Kade-
CTBO, 10 MHEHHUIO KHTAaHIEB, OTHIONb
HE «IOTSATHUBAIO» N0 KadecTBa IIEJIKO-
BBIX W XJIOMMYaTOOYMa)KHBIX W3IEIHI
KHTalCKUX peMeciIeHHUKOB. Iloatomy
BO BpeMsi CemmiieTHEl BOHHBI INIABHBIM
OpyAHWEeM TIPOHUKHOBEHMS aHIIMHCKUX
KoJloHu3aTopoB B Kurtaili cTraHOBUT-
Cs ONHMYM, KOTOPBIH BBbIpaIiMBajcs Ha
WHAUICKUX TuaHTauusx KommaHuw.
OTO NMpHUBENO K CXBaTKaM aHTIMHCKUX
KOJIOHM3aTOPOB C KUTAWCKMMHU BIIACTS-
MH ¥ modToMy Ha pyoOexe XVIII-XIX
BB. nuHactusa LlmH mpoBomgmma Mmepo-
MPHUATHSL TIO0 TIEPEBOLY TOPTOBIU CBOUX
MOJTaHHBIX C WMHOCTPAHIAMH TOJIEKO

B ofuH nopt — KanTon. llensto xe nas-
JICHUS TPaBSILIMX KPYyroB AHIIMH ObUIO
OTKPBITUE BCEH TEPPUTOPUH KUTANCKOTO
TOCyAapCTBa AJIsl TOPTOBJIU C aHIIMUCKHU-
MU KyIIaMd Ha MPOYHO JOTOBOPHOI
ocHoge [8].

Ha nytu aHmumickux 5KCIaHCUOHHU-
CTOB KpOMe CJ1aboro BOEHHOTO (iroTa
IlomnebecHoOW BCTanmu KuTaiicKue MoOp-
ckue pasboitHuku. IluparctBo ObLIO
BaXXHOM M IOCTOSIHHOW 4epToil Mop-
CKOW mcTOopuM A3uu, Ui KOTOpOH Oblia
XapakTepHa CBSI3b MEXJy IOJINTHKON
U MopckuM paszboem. KonkypenTamu
KUTAaHCKUX MHPATOB OBUIM  aHIIIUI-
CKHE MOJIYKOMEPCAHTHI-II0JIypa300iHu-
ku — npuBatupsl Komnanuu. [locrenen-
HOE€ PaCHpOCTPaHEHHE MOPCKOTO pa30os
YaCTHHUKOB J3TOW OpHTAaHCKOH KOPIO-
panuy TPUBOAMIIO K TOMY, YTO KHTal-
CKHE TIHPAThl OTCTYHald C OKEAHCKOTO
MPOCTPAHCTBA M pEIIAINCh Ha pa30oif
TOJIBKO B NPHUOPEXHBIX paifoHax Kuras
U Ha peKax, KoTopsle Brajgaior B KOxHo-
Kuraiickoe mope [9, p. 206].

Jlna «ycMupeHHsl anneTUTa) MHOTUX
MPOTUBHUKOB MoHononuu Komnanuu
kopoib [eopr Il onobpun momoBuHYA-
THI TapIaMEHTCKUH «AKT O JOMOJHE-
Hun 1paB Oct-UHAckoW KOMITaHUWY,
CTaBIIM{ ONPEAEICHHBIM KOMIIPOMHUC-
COM MEXIy ITOH Kopropanueil u ee KoH-
kypentamu. [lociennne nobumuce ycra-
HOBJICHHS «PETyIUPyEeMOH MOHOTIOIHNY,
COIVIACHO KOTOPOH rocynapcTBo 00s3ai1o
Komnanuio npenocTaBisTe 4acTb co0-
CTBEHHBIX CYyHOB II0 YMEPEHHBIM LIEHaM
(paxTa 4aCTHBIM KYIIIaM, KOTOpbIE 00b-
SIBUWJIM CBOEH 1eNbI0 TOproBio ¢ MHau-
e, Kuraem, Kopeeit u Snonwueit [10].
Hapsiny ¢ stum npaButensctBo Bennko-
OpUTaHMM PEIIMIO NPHHATH P AMUILIO-
MaTHYECKUX Mep A IPOHWKHOBCHHS
B Kuraii, 1 KoMmanusi ¢ ee 4aCTHBIM
(moToM OBIITM TPUBIEYEHHI K peaju3a-
IIUH DTOM ICIIH.

OpHako KWTalWCKWE BOXIU Jalli
aHNIMYaHaM [OHATh, 4YTO HUX ToCyAap-
CTBO MOXET IPETEHJ0BaTh JHIIb Ha
3BaHME 3aBUCHUMON BapBapcKoil cTpa-
HBI, ¢ KoTOopoit Kurtaii monaepxuBan Obl
Ipyxeckue oTHomeHus. Kpome Toro,
nocnanaukamu [eopra III Gsu10 MOKa3a-
HO, 4yTo B KuTae ecth Bce HeoOXoqumoe,
U OH HE HYXKIAeTCsl B AHNINHCKUX TOBa-
pax, oOpa3mbl KOTOPHIX, NPHBE3CHHBIE
noproM MaxkkapTHH HE OBUIM TPUHSTHI
B KauectBe ganu [11]. B 1818 r. B Kurait
npubsita Muccus sopaa B.II. Amxep-
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CTa, KOTOpas JOCTHUIVIA €le MEHbIIEro
pe3ynpraTa C TOYKH 3PEHHUS YCTaHOB-
JCHUSI MEXIOCYAapCTBEHHBIX OTHOILIE-
Huil. OTKa3 aHIIMICKOro IOCIaHHHUKA
BBINOJIHUTh YCTAHOBJICHHBIN TPH IIMH-
CKOM JIBOpE IIepeMOHHAN TPEXKPaTHOTO
KOJICHOIIPEKJIOHEHUS 1epe]] O0TIbIXaHOM
BBI3BaJIa pa3apakeHue Bractenuna [lom-
HebecHo#. B pesymbrare 3TOTO MHCCHS
AmMxepcTa craja TOCIEeTHEH TOIBIT-
KOW aHIIMYaH YCTaHOBUTH OTHOIIEHUS
¢ Kwuraem gumuiomMarnyeckum myTeMm
[12,T. 1, c. 51]. [locxe ee npoBana B cpe-
JIe TOPrOBO-TIPOMBIIUICHHOH OypiKya3uu
AHIIIMM yKpenuiach MbICIb O BOSGHHOM
BMeMIaTenscTBe B Kuraii.

IpaButensctBo  Benukobpuranun
B 1832 r. mpukasano ornpaButh B Kan-
TOH MPHUBAaTHPCKOE CYJHO «AMXepcT»
nox xomannosanueM X.I. Jlunnces mns
MIPOBEPKH CTETEeHH ToTOBHOCTH Kwutas
K BOWHE M O3HAKOMJICHHS C TOPTOBOI
KOHBIOHKTYpO#l B Tex pailoHax Kwuras,
TJie elle He IPUCYTCTBOBAIN aHITIMHCKHUE
kynusl. [Toutn nuparckuii peitn Jlunaces
BJIOJIb KHTAHCKOTO 00epeskbs peiocTa-
BHJI OoJiee MK MeHee MOJIHY 0 HHPOpMa-
uro o cocrostHuu el B FOxxuom Kurae.
Ha ee ocHOBaHMU OBLIM ClIeNIaHBI aHAU-
TUYEeCKHe pa3paboTku MaHdecTepckoil
IIKOJIBI 3KOHOMHCTOB, IIPEICTaBUTEIN
KOTOPOH «BBIMHMCATN PEUENTHD Iallb-
HEHIIEro TPOHWKHOBEHHS B CaMyIO
OOJBIIYIO A3UATCKYIO AEpIKaBy.

CBoM COBETHl MO JTOMY ITOBOAY
chopMynupoBaIM 3HAMEHHUTBIC IOCIE-
JoBaresn OpUTAHCKOTO KOJIOHHAINU3Ma
P. Ko6nen, Ix. bpaiit, T. Toyk, Ix. FOwm,
V. Ix. ®okc, M. T'ubcon u Y. Moiec-
BoptT [13]. IMeHHO OHM OOBSIBWIH, YTO
Iocje 3aBepIICHHS HPOMBIIIIEHHOTO
NEpPEeBOPOTa HENB3sI COXPAHATh MOHO-
nonpHOE monoxeHue Kommanum Ha
peiakax [lampHero BocToka, u 22 ampe-
151 1834 1. oHO OBITO OTMEeHeHO. OnHAKO
MOTYIIECTBEHHAST KOPITOPAIH IIIJIa BITe-
penn IpyTrux TOproBeIX KomMmaHuid. [1os-
TOMY JUId HaOJIOJCHUS 3a XOIOM TOp-
rosiu B KaHnToHe, rjje BOKpYr npuyaion
OTCTaWBAJIUCh IVIaBHBIM 00pa3oM CyJHa
yacTHOro (ora Komnanuu, npaButess-
cTBO Kopousst Bunberensma IV HazHaumno
CBOUM YNOJHOMOYEHHBIM (HI0TOBO/IA
nopaa Henupa.

AHTIMHCKOMY TNpPEICTaBUTENIO ObLI
JaH TIpUKa3 He BMENIMBATHCS B Jeia
CYIOBIQAETBIEB M KYIIOB, KOTOpEIE
JOJDKHBI TOPTOBAaTh HAa KUTAMCKOM I1mobe-
pexse [14, p. 74-75)]. Ognako Hemmpa



IANUARIE 2020

HE YyCTpPaumBaJl0 NPOCTOE HAOIIOAEHUE
32 KOHTpaOaHIHOW TOproiel omnuyma,
KOoTOpbIi BBO3WIM B Kutail cynHa mpu-
BatupoB Kommanuu. OH HACTONBKO Har-
JIO OCYIIECTBIISIT COMHHUTENBHBIC CIEITKU
¢ KOHTpaOaH/JHOW TOProBiIEH ONMUYMOM,
4yT0 2 ceHTs0ps 1834 r. kuTalickuil KaH-
TOHCKHH I'yOepHATOp HAJIOXKUII 3aIIPET Ha
AQHNIMICKYIO TOPTOBIIIO.

B To xe Bpems Kommanuns o6opymo-
Bajla Ha HEOOMTAaeMOM M TPYJHOJOCTYI-
HOM OCTpOoBe ['OHKOHTI CKJaJbl ONuyMa,
CKpBITBIE OT IVIa3 TaMOXXEHHMKOB. JIny-
HBIE CBSI3U HApKOTOPTOBLIEB B KOPPYMITH-
POBaHHOI cpeie KUTaICKUX YHHOBHUKOB
rapaHTHpPOBAIN COXpaHEHHWE HX Co0-
CTBEHHOCTH OT HEMNpe/ICKa3yeMbIX peii-
noB 1 koHuckami [15]. Uadopmanus
00 sTOM fomnmia 10 GorapIxaHa, KOTOPBIi
BeJIeJ BIMSATENFHBIM YHHOBHHUKAM 00CY-
IUTH BO3MOXKHBIE MEpPHl MO H3THAHHIO
OpuTaHIEB.

B cooTrBercTBHM C ITOIHOMOYHS-
MH, TOJYYEHHBIMH OT OOIZbIXaHa, €ro
npeacrasurens Jluap L33croil nuuHO
rmocian KopojieBe Bukropuu mnporect
MPOTHB pPOCTa OPUTAHCKOW OIMMYMHOI
koHTpabauapl [16]. OgHako 3asiBICHUE
KHMTAiCKOr0O YHMHOBHHUKAa OBUIO INIACOM
BOJIAIOIIETO B IycThIHE. bomee Toro,
JIMHD TOCTOSHHO BBICIYIINBAN YIPEKH
npeacrtasurened Kommanum mo moBo-
Iy TOro, 4ro B OOOCTPEHHH aHIVIO-
KUTAaHCKAX OTHOWICHWH BUHOBHUKAMH
SIBIISTIOTCSI  TTHPATBHI-KUTAHIBI, KOTOPBIX
OpUTaHCKMM  IIpUBaTUpaM  IpHIETCA
YHUUTOXUTB [17, p. 1-4]. B KoHIEe KOH-
110B, OpUTaHCKHE NPOBOKALMKM IPUBEIH
K obpatHOMYy pe3ynbrary: JIuub L[33ctoit
B 1839 r. mpukaszan yHHYTOXHUTH KPYII-
HYI0 TAapTUI0 KOHTPAOaHIHOTO 3eJbs
B nyouHe KantoHckoit OyxThl. TepreTs
TaKOrO «IpPOW3BOJIA JUKaps» OpurTaH-
ckHe Ooradm He CMOIIM W PEIINIH, YTO
HyXKHa ObICcTpast BoifHa mpotuB Kwuras.
Bechoit 1840 r. Bompoc o Hell 00cyx-
nancst B [Tanare o6mun. Ee wiens! npu-
HSUIN pelieHue: 06e3 oObsABICHUs BOIHBI
nocinatb B Kurail BOEHHO-MOpPCKYIO
3CKaIpy.

IlepBass ommymuas Boitna (1839-
1842) Benmachk Ha MoOpe, T/ie CHIIBI CTOPOH
ObUIM HE CONOCTaBUMBL. XOTS KOJIH-
YEeCTBO KHTAWCKUX BOCHHBIX JKOHOK
U CaMITaHOB OBLIO Ha TMOPSAOK OOJbIIe,
YeM KOJIWYEeCTBO BOEHHBIX Kopaldmeit
1 TIPUBATUPCKHUX CYIOB aHIIMYaH, IJIaB-
cpeacrtBa Kuras Obimm ycrapeBmnmu
1 TUTOXO BOOpPY)XeHHBIMH. O0Ge CTOpOHBI

UCIIONB30BAIM PAKETHI, YTOOBI IOIKH-
rathb BOCHHBIE KOpalJIM U BOOPYKEHHbIC
KyIEYeCKHe Cyla IPOTHBHUKA, OJHAKO
U 37IeCh MPEUMYILECTBO OBUIO HA CTOPO-
He OPUTAHCKHUX MOPSIKOB, KOTOPbIE ObLITH
ONBITHBIMH BeTEpaHaMuU OOEB IPOTHB
OBICTPBIX M CMEPTOHOCHBIX Kopabieit
Ucnaann n @pannun. [losTomy obmiee
MIPEUMYIIECTBO B MOPCKOH BOIHE OBLIO
HEU3MEHHO Ha CTOpOHe arpeccopa [18].

B utone 1840 r. Opuranckuii ¢uor
okazajcs  BOJNU3M  IOXKHOKHUTAHCKOTO
mobepexobst [19, c¢. 302-303]. Opraunu-
3aIUsl JIECAHTHBIX BOMCK M CHaOXeHHe
HX BCEM HEOOXOIUMBIM OBLJIO MOPYYEHO
reHepan-ryoepuatropy MWugum, nopny
Oxnenny. CyXomyTHBIE CHIIBI 3KCHEIU-
LY B IIEJIOM COCTABMIIM YETHIPE THICAIN
BOCHHBIX, HE CUUTAs UHIUNCKON MpH-
cayru. B cocraB Mopckux cwi GpuraH-
LeB BXOIWJIM OOEeBble IapyCHbIE Cyda
KOPOJIEBCKOTO ()UI0Ta U IIXyHA HPEe3UIeH-
ta Kommanun k. Onnuora, KOTOpBIit
OCYILECTBIISIT HA/I30p 3a CIaXEHHOCTHIO
NeHCTBHI BOGHHBIX Kopaliell M ImpuBa-
TUPCKUX CYJOB COOTEUECTBEHHUKOB [20].
Kpome Toro, B cocraB aHrnuiickoro ¢io-
Ta BXOJMJIM elle YEThIPE MapOBbIX CYII-
Ha — «Kyun», «Manarackapy», «ATinaH-
Ta» U «DHTEpIpan3», CIoCOOHBIX BECTH
0oeBbIe IeCTBUS HE TOJIBKO Ha MOpE, HO
U B KHTalCKuX pekax [21, p. 29].

CTOUTb OTMETUTH, YTO IIEPBHIi
aHmmicknii  mapoxon — «Hemesmmar,
noctpoeHHsld B 1839 1 mo 3akazy
CexperHoro komutera Oct-MHACKOI

KOMIaHHUH, TOTY4HI JIMLEH3HIO Ha KOM-
Mepyeckuil pazboil oT Agmupanrtei-
ctBa bputanckoit umnepuu [22. p. 111].
OnHaKo OHO He OBIJIO BHECEHO B CITUCKH
yacTHUKOB Kommanuu, koTopele nepena-
Banuch upme JInoia ans crpaxoBaHUS
Ha cIy4yail MOBpEeXISHHH WM THOemu.
Jleno B Tom, uro «Hemesuma» BwImOI-
HsTa He TONbKO mopydenns Kommanuw,
a TaKke W CHeNHajbHBIe 3aJaHHs MOp-
CKOW pa3Benkn bpuraHckoil mmmepun
[23, p. 21].

Tak, mnepBas omuyMHas BOIfHa
Mexay Oypxya3Hoit Bputanueii u ¢geo-
JNaJIbHOM KUTailCKOM mMIepuei 3akoH-
Yujgach  MOpa)XEHUEeM  MOCIeIHel.
B xonme koHuos, 29 aprycra 1842 r. Ha
00opTy OpPUTAHCKOTO BOCHHOTO KOPaOJIst
«Kopnyennuc» Obul moanucan yHU3H-
TEIbHBIH JJI1 OOJBIIOTO a3HMATCKOTO
rocylapCcTBa aHMIO-KMTANCKHNA [JOTO-
BOp, Ha3BaHHBIN 10 MECTY HOINUCAHUS
Hanxunckum [24].

BobiBOabI.

Hankunckuit  gorosop
YIOBJIETBOPWJI ~ BaxkHeiimme TpebGoBa-
HUs BenukoOpuTaHWM, OIHAKO AajeKo
HE Hcyeprnal Bcex ee mputsazanuil. OH
OTKpPBIBAJ 3aXBaTYMKaM TOJIKO IOPTHI
IOxnoro Kurast, ceBepHble e U ceBe-
pPO-BOCTOUHBIE KHTaiCKHe NMpHOpEKHbIE
TopojJa OCTaBaJKHCh BHE C(epbl BIHSIHUSI
anrmnyad. [lostomy BenukoOpuranus
TpeboBasia IPSIMOTO JO0CTyNa Ha HEOOb-
STHBIH PBIHOK TIIYOMHHBIX TPOBHHITHI
Kuras.

IMozxe OpuTaHCKKE YKCTTAHCHOHUCTBI
CIPOBOLIMPOBAIH BTOPYIO «OIUYMHYIO»
Boitny (1859-1860), ywyactue B KOTO-
POM IIPUHSIM TOJNBKO TOCYIApCTBEHHbIE
BOCHHbIE Kopabnu BenukoOpuraHuu
n CHIA. B sroii BoiiHEe aHIIO-aMepH-
KaHCKHE MpPHUBAaTHPHl HE YYacCTBOBAIIH,
TaKk KaK MEXAyHapoJHOe cooOmecTBo
B 1856 r. Bo Bpems Ilapmxckoit mwmp-
HOW KOH(EPEHINH 3alpeTHIO 3TOT BUL
JUIEH3UPOBAHHOTO IHparcTBa. «Jlexma-
pauus yBaKEHHS K MOPCKOMY IpaBy»
[POBO3MNIacCHIa KOMMEpYecKoe IHpaT-
CTBO MEXAYHAPOIHBIM IPECTYIICHH-
eM. 31ech ke OBbIIM pelIeHbl BONPOCH
¢ HakazanueMm Poccum, koropas ObLia
nobexaena B KpeiMckoii BoitHe, B BUe
3ampera MoCIeAHeH UCI0Ib30BaTh Mapo-
Bo#t (1ot B Gacceiine YepHOTO MOpSL.
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STAIIBI TPAHC®OPMAIIUU AJIMUHUCTPATUBHO-ITPABOBOT O
CTATYCA CYAEUW B HEBABUCHUMOM YKPAUHE

Aunexcannp MEHSJIOB,
acTMpaHT Kageapbl aAMUHUCTPATHBHOTO MTpaBa
‘YHuBepcuTeTa COBpEeMEHHBIX 3HAHUHN

AHHOTALIUSA
ITpoBeneHHOE HCCIeN0BaHIEe YCTAHOBIIIO, UTO 32 IIEPHO]] HE3aBUCHMOCTH B YKpauHe B CyleOHOM cdepe OBLI OCYIECTBICH Hepe-
XOJ1 OT aMHHHCTPATHBHO-TIPABOBOTO CTATyCa CYAbH, 6a3UPYIOLIETOCs Cyry0o Ha HICOIOTHIECKONH OCHOBE, HE TPEOYIOIIETro P 3TOM
CMENUAaIbHOTO 00pa3oBaHusl, OATOTOBKH, HE ONPEIEISIONIEr0 CyIeHCTBO Kak NPOodeccHIo, — K CTaTyCy CyIbH KaK BHICOKOKBATH (M-
LIUPOBAHHOTO MPodeccroHala, IMEIOIIET0 U BEICOKYIO CTENEHb 3alIMIICHHOCTH KaK FrapaHTHIO HE3aBUCHMOCTH MPABOCY/IHS, U BBICO-
yaifliie TpeOOBaHUs K YPOBHIO 00pa30BaHuUs U CaMOyCOBepIIeHCTBOBaH . MaciiTabHas cyneOHast peopMa U MOosBICHHE CIICIHAIIH-
3UPOBAHHBIX CYIOB B YKpanHe 00yCIaBIHBAIOT HEOOXOANMOCTb JaIbHEMIIEro yCoOBepILICHCTBOBAHMS aMUHUCTPATHBHO-TIIPABOBOIO

cTaryca CyAbd B YKpanHe C LeNbI0 aJIalTal[iy eT0 K COBPEMEHHBIM TPEOOBaHMSAM H PEANHIM.
KuitoueBble ciioBa: cy/bsi, CylnoyCTpOICTBO, CyaeOHas CUCTeMa, CTaTyC, aJMUHUCTPaTHBHO-IIPABOBOM CTAaTyC, HE3aBHCHMOCTb,

podeCCuoHaIN3M.

THE STAGES OF TRANSFORMATION THE ADMINISTRATIVE-LEGAL JUDGES® STATUS

IN INDEPENDENT UKRAINE

Aleksandr MENYAYLOYV,

Postgraduate Student at the Department of Administrative Law

of Modern Knowledge University

SUMMARY

Research has shown that judiciary period of Independence Ukraine, there was made transition from the administrative and legal
status the judge, based purely on an ideological basis, which does not require special education, training, that does not define judging
as a profession — to the judge status as a highly qualified professional having a high degree of security as a guarantee of independence
justice, and the highest requirements for education level and self-improvement.

Large-scale judicial reform and the emergence of specialized courts in Ukraine necessitates further improvement the judges
administrative-legal status in Ukraine in order to adapt it to modern requirements and realities.

Key words: judge, judiciary, judicial system, status, administrative status, independence, professionalism.

IMocranoBka npo6Jembl. Pedopmu-
poBaHne CyneOHOIl cHCcTeMBl YKpawHbI
U ajanTanys ee K CTaHAapTaM COLIUAIIBHO
YCIICIIHBIX TOCYAapcTB 0OyCIaBIMBaeT
HEOOXOAMMOCTh  YCOBEPIIEHCTBOBAHHS
aJMHUHHUCTPATUBHO-IIPABOBOIO cTary-
ca cyIbM Kak KIIO4eBOil (uUrypsl 3Toit
cucteMbl. JlaHHYIO 3a7a4y HEBO3MOXKHO
pemuTh 6e3 MpoBeeHUSI BCECTOPOHHETO
aHaJM3a ATAINoB TpaHCHOPMALIUH NIPABO-
BOIO CTaryca Cydbd B HE3aBUCUMOM
VYKpauHe, MOHUMaHUS NPHINH, 00yciIo-
BUBILIUX CYIICCTBYIOLIUN CTATyC, BBIIB-
JICHUSL €r0 NMO3UTUBHBIX M HETaTUBHBIX
CTOPOH.

AKTyaJIbHOCTh TeMBbI HCCJIEI0Ba-
HUs. AHalu3 3TamnoB TpaHChOpMALUN
aJIMUHHUCTPAaTUBHO-TIPABOBOTO  CTaTyca
Cylbd B HE3aBHCHUMON YKpauHE I03BO-
nuT Oojiee TMOJHO ONPENeTHUTh CTENEeHb
SBOTIOLIMOHHOCTH YKPAaWHCKOTO 3aKOHO-
JIaTeIbCTBA, 4 €r0 Pe3yNbTaTbl JOJDKHBL
CTaTh HAJEKHBIM 0a3UCOM IS OIpesie-
JIGHUS JNalbHEHIINX IMyTeH yCOBEpUICH-

CTBOBaHMS CTaTyca CyIbH M COOTBETCTBUS
napagurme cyaeOHol peopMmsl.
CocTosinue uccaegoBanusi. B Hacro-
s111ee BPEMs B CUITY BBILICHA3BAHHbIX IPHU-
YMH aJMHHUCTPATHBHO-NIPABOBOH CTaTyC
CYIbH SIBISETCS AUCKYCCHOHHBIM OPU/IHU-
yeckuM BonpocoM. Tax, M.K. 3akypun
ompezieNisieT  aAMHUHUCTPATHBHO-NIPaBO-
BOW CTaryC CyAbH KaK «COBOKYIHOCTb
IIPAaBOBBIX CPEJACTB, ONPEIEISIIOT MECTO
U pOIb CyIbH IPHU PACCMOTPEHUH [ed,
OH COCTOWT W3 COBOKYITHOCTH M 00BeMa
€ro MpaBOCyOBEKTHOCTH, OOSI3aHHOCTEH
U TIpaB, HE3aBHCHUMOCTH M HENPUKOCHO-
BEHHOCTH W CHENNAILHON AUCIHUIUIAHAP-
HOU OTBETCTBEHHOCTH cynbn» [1, c. 284];
H.I. KBacHeBckas — Kak COBOKYNHOCTb
TECHO CBA3aHHBIX MEXIy co0O0ii rremMeH-
TOB, @ UMEHHO 1) mOpsSIOK (OopMUpPOBA-
HUSI CYIOB OOIIEH FOPUCTUKINY; 2) TSN
B U 33/1a4d JAEATEIBHOCTH CYIOB 0OIIei
IOPUCAUKINY; 3)  aIMHHUCTPAaTHBHO-
[IPaBOBBIE TIOTHOMOYHS ¥ (DYHKLIUH CYIOB
ofmelt 1opucAMKIMY; 4) TPHHIUIIEI

Y TapaHTUH JESTENFHOCTH CYJI0B BBICIICH
fopucauknu [2, c. 140].

Hecwmotps Ha pasHooOpasue MHEHHH,
OOJIBIIMHCTBO YYEHBIX KITIOUEBBIM dlIe-
MEHTOM  aJMHHUCTPAaTHUBHO-IPABOBOTO
craryca CydbH CYHMTalOT COBOKYIHOCTh
mpaB U obs3aHHOCTEW cynapu. HambGonee
MIOJTHO JJaHHBIE BOIPOCHI PACKPHIBAIOTCS
Yyepe3 HOPMaTUBHO-TIPABOBEIE aKThI, PEry-
JTUPYIOIINE ACATEIBHOCTD CyAbH.

Ileabro U 3amaueil cTaTbM SBISCTCS
MIPOBE/ICHUE BCECTOPOHHETO aHATN3a 3Ta-
OB TpaHC(HOPMAIUU aIMHHUACTPATHBHO-
MIPaBOBOTO CTaTyca CyAbH B 3aKOHOJA-
TENBHBIX aKTaX B YKpawWHe 3a Iepuof
HE3aBUCHUMOCTH, €ro CYLUIHOCTH U OCO-
OCHHOCTEH, C IIEJbI0 ONpENeNieHHus ero
COOTBETCTBUS BEKTOPY cyaeOHoH pedop-
MbI B YKpauHe.

H3a0:xeHNe OCHOBHOrO MarepHajia
H3meHenne npaBoBOW EHCTBUTEIHHO-
CTH CTPaHbl aKTyaJH3UpOBAIO BOMPOC O
MOCTPOCHUU HOBBIX MOJIENEH CUCTEMBI
CYIIIECTBOBAaHUS TIpaBa W HOBBIX IIETCH



JACATCIIBHOCTH cyz[eﬁ. Ha moment npo-
BO3IIAlICHUA HE3aBUCHUMOCTHU praI/IHLI

HOPMAaTHBHO-IIPaBOBOE obecnieueHne
JIEATeNIbHOCTH  CyJled  OCYyLIeCTBISIOCH
Ha ocHoBe KoHcTuTynum VYkpauHCKOM
Coserckoit Conuanucruueckoir Pecrmy-
omuku B pemakimu ot 20.04.1978 1. [3]
(Pazmen VIII Koncturymmm «IIpaBocy-
nue, apOWTpax M TPOKYPOPCKHMM Hal-
30p»), U peajM3aluil KOTOpOH Jei-
cTBoBa)I 3akoH YkpamHckoi CoBeTcKoit
ConpmanucTudeckon PecnyOnukn
«O cynoycrpoiictBe Ykpaunsl» [15]. On
3aKpeIusl  3aJaueil cyla «BCEMEpHOe
YKpEIUICHHE COLMATHCTHYECKOH 3aKOH-
HOCTH ¥ IIPaBONOPSIKA, NpEeIyHpexkK/ie-
HHE MPECTYIJICHHH U APYTUX MPaBOHAPY-
mennit». ContacHo 3akoHY, IpaBOCYIUE
B Ykpamnckoit CCP ocymecTBIsuIoch
TOJNBKO CYAOM IIpH BBIOOPHOCTH Ccyxeit
U HapoiHbIX 3aceparenedl. Haponnsle
CyIbU pallOHHBIX (TOPOJICKHMX) HAPOIHBIX
CYIOB M30HpaJHCh TpakaaHaMH paioHa
(ropona) Ha OCHOBE BCEOOIIEro, paBHOTO
U IpSAMOTo M30MpPaTeNIbHOTO IpaBa IIpH
TAfHOM TOJIOCOBAaHMM CPOKOM Ha IIATh
neT. BbulM yCTaHOBIIEHBI OCHOBBI Cy/eH-
CKOH HENPUKOCHOBEHHOCTH, a HMEHHO
3ampeT MPUBIICYCHUS K YTOJIOBHOW OTBET-
CTBEHHOCTH, apecTra, IPHUMCHEHHS Mep
aJIMUHUCTPAaTUBHOTO B3bICKaHMSI, HAJlara-
E€MBIM B CyZIcOHOM TIOpsi/iKe, 6€3 coracus
Ipesugunyma BepxoBaoro Cosera Vkpa-
nHckoir CCP nnn BepxosHoit Pagbr Yipa-
nHckoit CCP.

Crierurueckoit 0COOEHHOCTHIO,
00yCJIOBIICHHOH H/E0JIOTHYECKON CIIel-
UGUKOIl KOMMYHHUCTHYECKOTO TOCyJap-
CTBa, OBUIM BBIOOPHOCTH JOJDKHOCTH, HE
OrpaHHYCHHYIO TpeOOBaHUSIMH 00pa30Ba-
HHS U CTaXa paboThl, KpOME BO3pacTa —
25 net. Takoe MONOXKEHHE CTABWJIO IOK
COMHEHHE NPOPECCHOHANBHYIO OPUIHU-
YECKYH0 KOMIIETECHIUIO CyICH.

C mpoBo3manenneM Kypca Ha AeMo-
KpaTu3anuio olmecrBa, a B JalibHEH-
[IeM TPOBO3IIANICHHS HE3aBUCHMOCTH
YKpauHbl BO3HUK BOIPOC O HOCTPOCHUU
HOBBIX, YKPAaWHCKHX CyAEOHBIX oOpra-
HOB, 4YTO TpeOOBaJO COOTBETCTBEHHOTO
3aKOHOJATeNbHOro obecneuyeHus. Tak,
04.06.1991 r. mpuHuMaetcs 3akoH Ykpa-
nHckoi Coerckoil CoIHamicTHYECKOH
Pecniyonukn «OO6 apOUTpakHOM CyIe»
[9]. BmepBbie B 3aKoHOAATENBCTBE OBLI
OIIpEe/ieNieH CTaTyC M YyCTaHABIMBAJIUCH
TpeOOBaHHs K JIUILY, YIOJIHOMOYCHHOMY
Ha pelIeHne cropoB. Tak, Ha JOIDKHOCTD
apoutpa Bricmero apbutpakHoro cyma

VYkpaunckoii CCP Ha3zHauanoce JuIO,
JOCTUTLIEe KO JHIO HazHadeHus 30 ser,
UMEIOIlee BbICIIeE OpHIHYecKoe o0pa-
30BaHME U CTaX pabOTHl MO CrELHallb-
HOCTH, KaK IpaBUIIo, HE MEHEE IISTH JIET,
Ha JIOJDKHOCTb apOUTpa apOMTPaKHOTO
cyma Kpemckoit ACCP, apOuTpaskHBIX
cynoB obnacteii u T. KueBa HazHa4amoch
JIUIO, IOCTUTIIEE KO JHIO HAa3HAYCHUS
25 7ner, UMeroIIee BBICIIEE IOPUIMIECKOE
o0pazoBaHue M CTaX pabOTHI 1O CHENH-
QJIBHOCTH, KaK IPAaBWIIO, HE MEHEe Tpex
JIeT. 3aKperuisiach He3aBUCUMOCTb apOu-
tpa (Cr. 21), ero HEenmpHUKOCHOBEHHOCTh
(Cr. 22). YcranapnuBaiach COBOKYITHOCTb
npaB U 00s3aHHOCTEH apOUTpa, KOTOPBIi
JOJDKEH OBLT TOYHO BBHIMOJNHSATH TpeOoBa-
HHS 3aKOHOJATENIbCTBA, OBITh OOBEKTHB-
HBIM U OeCIPUCTPacTHBIM, 00€CIeYNBaTh
BBICOKYIO KYIBTYpYy apOMTpa’kHOTO IIpo-
necca. YCTaHABIMBAJICS MEXaHW3M KBa-
T(UKAIIMOHHONW aTTecTaluu apOuTpa
(ct. 27, 28). JlanHEBIii 3aK0H CTaJ PEBOITIO-
IIMOHHBIM JIJIsl IIPAaBOBOI1 IeHCTBUTEIILHO-
cTu YKpauHbl, TaK KaK 3aKperuisul rnepe-
JIOBBIE MEXaHHU3MBI B JIEATEIBHOCTH JIMLIA,
YIIOJHOMOYEHHOTO Ha PEIIEHUE CIIOPOB.

B 1992 r. 6bu1 mpuHAT 3akoH YKpa-
uHbl «O craryce cyneit» [14], koTopsbrii
YCTaHaBIMBAJI CIEAYIOIHE TpPeOOBaHUS
K Cy/lbe: He OBITh HAPOIHBIM JICITyTATOM,
HE MPUHAIJIEKATh K KAKOW-THOO TOTUTH-
YEeCKOH MapTHH, IBIKCHHIO, HE BXOIUTH
B COCTaB OPraHOB HCIIOJHUTENHHON BIIa-
CTH, JIPyTHX TOCYIapCTBEHHBIX OPraHOB,
OpPraHOB MECTHOTIO  CaMOYINpPaBIICHUS,
HpeINPUATHH, UMEIOIIHX LEJbIO0 MOTyYe-
HHE NPHOBUIH, HE 3aHUMAThCS MPEANpPH-
HUMATeNIbCKON U APYTO AEATENbHOCTBIO,
KpoMme Hay4YHOI
Y WHOW OIJIa4YMBaeMOM TBOPUECKOU Jesi-
TEILHOCTH B CBOOOIHOE OT pabOThI BpeMst
(ct. 5).

Cr. 6 3aKperuisiia Takue 00sI3aHHOCTH
CylIeH: TpH OCYIIECTBICHUH IPaBOCY-
st cobmonate KOHCTUTYIIHIO M 3aKOHBI
VYkpanHsbl, 00ecrieunBaTh MOJTHOE, BCECTO-
pOHHEe M OOBEKTHBHOE PAaCCMOTpPEHUE
CyIeOHBIX €N C COOMIONCHUEM YCTAHOB-
JICHHBIX 3aKOHOM CpPOKOB; COOJIOATh
TpeOOBaHMs, NPEYCMOTPEHHBIC CTATheH

MPeTnoIaBaTeIbCKoil,

3akoHa, CITy)KeOHOM TUCIUIUIMHOM U pac-
HOPSAKOM paboThl CyAa; HE pasmialiaTh
CBEJICHHSI, COCTABIISIONINE TOCYJapCTBEH-
HYIO, BOCHHYIO, CIy>KeOHYI0, KOMMepue-
CKyI0 ¥ 0aHKOBCKYIO TaifHy, TallHy COBe-
IIaTeTIbHOW KOMHATBI, CBEICHHS O JTMIHOM
JKU3HH TPakIaH M APYTHE CBENEHHS, O
KOTOPBIX OHHU y3HaJIH BO BpPEMS pPaccMo-
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TpeHHs Jiena B cyneOHOM 3aceiaHuy,
Ui oOecreyeHust HepasIIalleHns! KOTo-
pBIX OBUIO HPHHATO PELICHHE O 3aKpbl-
TOM Cy[eOHOM 3acellaHUM; HE JIOIYCKaTh
MOCTYTKOB H JIIOOBIX EHCTBUIL, KOTOpbIE
1OpoYaT 3BaHUE CyAbU U MOTYT BBI3BATh
COMHEHHE B €T0 00BEKTUBHOCTH, Oectpu-
CTPaCTHOCTH U HE3aBUCHMOCTH.

Ct. 7 3akpemisna, 4To IpaBO Ha
3aHATHE JOJDKHOCTH CyAbH pPalOHHOTO
(ropoznckoro), MeXpaiHoHHOTO (OKpyX-
HOTO) CyJa, BOGHHOIO Cyla TapHHU30HA
HMeeT IrpakAaHuH YKPauHbl, JOCTUTIINH
Ha JeHb u30paHus 25 JeT, MMEIomuit
BBICILICE FOPHIMYECKOE O00pa3oBaHME H,
Kak TpaBWJIO, CTAX pabOTHI 1O IOPUAH-
YeCKOil CrenualbHOCTH HEe MEHee ABYX
net. YacTp 4 3TOH CT. mpemycMaTpuBaia
HEOOXOOVMBIM YCJIOBHEM [UIS 3aHATHUS
JOJDKHOCTH CyABH JIF0O0TO Cyzia IMpOXOXkK-
JIeHrne KBAIM(HUKAMOHHOTO HK3aMEHa.
310 ycnoBHe HE pacIpOCTPaHAIOCh Ha
JIMII, MMEIOMINX COOTBETCTBYIONIMH CTaX
paboThl B JIOJUKHOCTH Cy/bH, JIaBHOCTh
xotoporo npessiraet 11 netr. OT6op KaH-
nunaToB nposoawia Keanudukanuonnas
KOMHCCHS CyAeil M MO pe3ysibTaraM olie-
HUBaHMS PEKOMEH/I0BaJIa JIML Ul 3aHs-
THUSL JJOJDKHOCTH CYABU COIJIACHO CTaThe
8. YcraHaBIUBAINCh TapAaHTHU HE3aBUCH-
MOCTH CYJIbH, TAaKHE€ KaK YCTaHOBJICHHBII
3aKOHOM TTOPSIOK UX M30paHusi, OCTaHOB-
KM WX TTOJTHOMOYHH M OCBOOOXKAEHHS OT
JOJDKHOCTH; TIPEIYCMOTPEHHAs! 3aKOHOM
MpoIeypa MpaBOCYIus, TailHa TIPUHSATHUS
CyaeOHOro pelleHHs U 3alpeToB Ha pas-
IVIallICHNE; OTBETCTBEHHOCTD 3a HEYBaXe-
HHUE K CyIy WIH Cy/lbe; HENMPHKOCHOBEH-
HOCTb cyaeil. To ecTb BBOOMIUCH HOBbIE
COCTABIISIIOIME CTaTyca CyleH, 4To uMe-
JO LEJbI0 YCOBEpLICHCTBOBaHUE Cyrel-
HOW CHCTEMBI, paclIipeHHe aAMUHICTPa-
THUBHO-TIPABOBOTO CTATyca CyIbH.

CnenyromuM  3TaroM  HW3MEHEHUH
B IIPaBOBOM JACHCTBUTEIBLHOCTU YKPaUHbI
crano mpuHsATHE 3akoHa «O BHECEHUH
n3MeHeHui B 3akoH Ykpaussl «O crary-
ce cymei» ot 02.02.1994 r. [12]. Kpome
CYILECTBEHHBIX HM3MEHEHHH B MEXaHH3-
Me CyIEHCKOro caMOymnpaBJIeHHs, 4acTb
4 cT. 8 NOMOIHMIACHE MEXAHU3MOM CO3-
JaHusg KBAIM(UKALMOHHBIX KOMHUCCHUH
obmux cyaoB. MexaHnsm (QyHKIIMOHU-
pOBaHMS CyHEHCKOTO CaMOyINpaBICHUS
OBUT yperynupoBaH OTJEIbHBIM 3aKOHOM
«O06 opraHax CyIeWCKOro camoyIpaBiie-
Hus» ot 02.02.1994 1. [13]. Um cyneii-
CKOE CaMOYINpaBJICHUE JAEKJIapUpOBa-
JIOCh KaK OJlHA M3 Ba)KHEHINMX rapaHTHi
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obecriedeHHss  HE3aBUCUMOCTH  CY/OB
u cyaeit VYkpaunsl. BriciiuM opranom
cyneiickoro caMoympaBlI€HHsl — SIBIISUICS
Cwesn cyneit YKkpauHsl.

BaxHBIM 3TanoM yCOBEpIIEHCTBOBA-
HUSL CyACOHOM CHCTEMBI CTaJIO IIPHUHSITHE
KOHCTUTYIIMOHHOTO  TOTOBOpa  MEXIy
Bepxosnoit Pagoit Ykpauns! u [Ipezunen-
ToM YKpaumHbl 00 OCHOBax OpTaHM3alUN
71 (YHKIMOHHUPOBAHUS TOCYJapCTBEHHOI
BJIACTH M MECTHOTO CaMOYIIPaBICHUS
B YKpaMHe Ha IEPUOJ 10 IPUHATHS HOBOI
Konctutynun Yxpaunst 08.06.1995 . [4].
Bompocam nedrenbHOCTH CynoB  ObLIH
nocBsmeHsl cT. 40-42, xoTophle 3akpe-
IUISJIM HEMPUKOCHOBEHHOCTh, HE3aBHCHU-
MOCTb Cyfeil ¥ HOIYMHEHHE UX TOJIBKO
3axoHy. Hasnadenue cynei Bcex Cymos,
kpome cyzneit Bepxosaoro Cyna YkpaunHsl,
Bricmero apOutpakHOrO Cyga YKpauHbI
n Koncrurynmonnoro Cynma VYkpaunHsl,
Bo3naranoch Ha [IpesunenTa Ykpaussl no
MpeACTaBlIeHHI0O MUHHCTEpCTBAa IOCTH-
UM YKpauHbL, COIIACOBAHHBIM B COOT-
BercTBUH ¢ BepxoBHbiM CynoM YkpauHbl
u Bricumm apOUTpaxHBIM cynoM YKpau-
HBL

OcHOBHO 3akoH VYKpauHBl TaKKe
U3MEHMUJ TIPaBOMOYMSI CyAbU B CBS3HU
¢ npuaATHeM 3akoHa «O BHECEHHU H3Me-
HeHwus B cT. 56 Koncturyrm (OcHOBHOTO
3akoHa) YkpauHb». UM K KOMIETEHITUN
CyabpH OBIJIO OTHECEHO MPOU3BOACTBO IO
nenam o0 00XKaJlOBaHMHU pelIeHHMs, Jei-
CTBUSI WM O€3IEeUCTBHS TOCYIapCTBEH-
HBIX OPraHoB, IOPUANYECKUAX WM JIOK-
HOCTHBIX JIUIl B cepe ynpaBlIeHYECKOH
JESITeNIbHOCTH, 3aKpPEMJIEHO MPaBoO Ipak-
JaH Ha oOpallleHHe [0 3THM BOIpPOCaM
B Cy/l HA KOHCTHUTYLIUOHHOM ypPOBHE.

[IpunsTHE HOBOrO OCHOBHOTO 3aKOHA
Vxpannst 28.06.1996 r. [5], (pazgen VIII
«IIpaBocynue») Ha KOHCTHTYI[HOHHOM
YpOBHE 3aKpeNwjO0 OCHOBHI JEATElNlb-
HOCTH cyled. 3a CygaMH 3aKpernisioch
UCKIIFOYUTEIbHOE MPaBO OCYILECTBIATH
MpaBOCyANEe, HE3aBUCHMOCTb W HEIpH-
KOCHOBEHHOCTh ~ CyJeH. 3akpemsiach
0ecCpOUHOCTh CYJEHCKMX HOJHOMOYHIA,
KpoMe cynael, Ha3HayaeMbIX Ha JIOJIK-
HOCcTh BHepBble. CoXpaHscs 3amlper
CyIbsIM HPUHAUIEKATh K MOIUTUYECKUM
mapTusiM ¥ npodcoro3aM, MPUHUMATH
ydactue B JI000H MOJUTHYECKOH nes-
TEJIFHOCTH, WMETh IPEACTaBUTENbCKUIT
MaHIaT, 3aHAMaTh JIOOBIE MpyTHe OIuIa-
YHBaeMbI€ JJOIDKHOCTH, BBIIONIHATH APY-
I'YIO OIJTaYMBacMyto paboTy, KpoMe Hayd-
HOM, MpenoaaBaTeNnbCKOM M TBOPYECKOM.

TpeboBaHUAMH K Cy/Ibe ONPEACISIINCH
BO3pACT HE MOJIOXKeE 25 JIeT, HaJIMYHe BbIC-
LIEro I0pUINYECcKoro 00pa3oBaHus U CTa-
a paboThl B 00JAaCTH MpaBa HE MEHee
3 neT, mpoXXUBaHUsI B YKpanHE HE MEHee
10 ner W BnameHWE TOCYAAPCTBEHHBIM
si3pikoM. I[lepBoe Ha3HaueHwe cyapH Ha
JIOJDKHOCTH Ha CPOK 5 JIET OCYIIECTBIIS-
nock IlpesnneHToM YKpauHEL.

JlanpHeliniee pa3BUTHE IPAaBOBOM
CHCTEMBI He3aBHCUMOH YKpauHbI 00yciI0-
BIJIO HEOOXOZIMMOCTb BHECEHUS M3MEHe-
HHUH B 3TH HOPMATHBHO-IIPABOBBIC AKTHI.
3HauUMOIl BEXOW B Pa3BHTHUH CYIEOHBIX
OpraHoB YKpauHbI CTaja TaKk Ha3blBaeMas
Manas cygebHas pedopma 2001-2002 r.,
MEPBBIH 3Tall KOTOPOW CBSA3aH C MPUHS-
tneM 3akoHa «O BHECEHHM W3MEHEHUi
B 3akoH YkpauHbl «O CyaoycTpoHCTBE
Vkpanus» ot 21.06.2001 p. Bwmecrto
BEIOOPHOCTH JIOJDKHOCTH CYIBH  OBLIO
MpeayCMOTpeHo MX HaszHadeHue [lpesm-
IEHTOM YKpauHbl TI0 MpPEICTaBICHUSIM
[pencenarens BepxoBroro Cyna Ykpau-
HBl WJIM TIPEAce/arTesis BBICIICTO CIeLH-
IN3UPOBAHHOTO CyAa WM MUHHCTpa
octuun  Ykpausbsl. Craths 22 3akpe-
IUISUIA MIATWIETHUH CPOK IEPBOrO Ha3Ha-
YeHHs KaHAWAaTa Ha JOJDKHOCTb CYIbH.
brima BBemeHa HOBasl CHCTEMa CYZIOB
o01Ieit I0pUCANKINY, B KOTOPYIO BXOAU-
JI MECTHBIE CY/IBI, alleJUISIIINOHHBIE CY/IBI,
BEICIIME CHENHAIN3UPOBAHHBIE  CYIBI,
Bepxosnblii Cyn YikpauHsl.

Bwmecte ¢ 3akoHoM «O cymoycTpoii-
cTBE YKpauHB» IpeTepresl W3MEHEHHs
u 3akoH «O craryce cyneit». Cr. 1 3akpe-
IUjJa TOHSATHE  «IPO(ECCHOHAIBHBIN
CyIbs», KOTOPOE CTAJI0 aHAJIIOTOM TEPMH-
Ha «Cy/bS» U OTPa3HIIO IIEPEX0]] OT COBET-
CKOM CHCTeMbI 0TOOpa Cyaei (K KOTOPBIM
HE BBIIBUTAJIOCH JIaxke 00pa3oBaTeIbHBIX
LIEH30B), K COBPEMEHHOH CHCTEME CyJO0-
MIPOM3BOJCTBA, AKIEHTHPOBAaHHOW Ha
BBICOKOM TpO()eCCHOHATBLHOM YPOBHE
CyObHM KaK HOCHTEIs CyAeOHOH BIacTu.
Ionoxenus cT. 5, KOTOpas MpesycMaTpu-
BaJla TPeOOBAHUS K NPOQECCHOHAIBHOMY
cynpe, ObUIM  CHOPMYIMPOBAaHBI YeTYE
U JakoHW4Hee, 0e3 W3MEHEHHs HX II0
cytu. 3meHenus B ct. 7 Obutn Oolee 3Ha-
YUMBI ¥ 3aKpEIUIsUIM TPeOOBaHHUS K KaH-
JIUJATy Ha JIOJDKHOCTH CyAbH. B oTianune
OT IpEeABIIYIIeH PEAAKIUH, CTaXK PaOOTHI
B o0OmacTH mpaBa cTajx OOS3aTEIbHBIM
1 JTOJDKEH OBIT COCTaBIATH TPH TOAA IS
CynpM pailoHHOTO (TOPOACKOTO) Cyra.
CyIecTBeHHO M3MEHIICS M TOPSIIOK
n30paHusl Ha JIOJDKHOCTH cynbH. Homast

penakuus TpegycMarpuBaia u30OpaHue
CYObSIMH CYIOB OOIIEH OpUCIUKLUU
BepxosHoii Pamoit Ykpannsr 6eccpodHo.
Cynbu, KOTOpbIE BIEPBBIE NMPOIIIH KOH-
KypCHBIIl 0TOOp, Ha3HAYaJUCh Ha JIOK-
HOCTb CpokoM Ha 5 ner llpesunenrom
VYKpanHbl, COOTBETCTBEHHO CY/IbsI IPHHU-
Main npucsry nepen Ipesunentom Yipan-
HbI (cT. 10), a He epes; OpraHoM, KOTOPbIH
ero n3bpai.

Yacts 4 ct. 13 yperymuposaia BOIpo-
Cbl CyINEWCKOH HENpPUKOCHOBEHHOCTH,
a UMEHHO IPOHUKHOBEHHE B JKHIIbE WIIH
CllyKeOHOe IOMEILEHUE CY/IbH, B €0 JIMY-
HBIA WM CITYeOHBIH TPaHCIIOPT, MPOBe-
JICHUE TaM OCMOTpa, OObICKa MJIU BbIEM-
KH, TPOCIYLIIMBaHUE €ro TeJe)OHHBIX
Pa3roBOpPOB, JTUYHBIIT OOBICK Cy/IbH, a TaK-
JK€ OCMOTp, BBIEMKa €r0 KOPPECIIOHICH-
1Y, BEIeil U JOKYMEHTOB MOTYT IPOU3-
BOJHTECSI TOJIBKO IO MOTHBHPOBAaHHOMY
pemreHuto cyna. IIpeapinymas penaxkuus
npexycMaTpuBajla  aHAJOTUYHbIE —Jei-
CTBHs MCKJIIOUMTENFHO ¢ caHKiuu ['eHe-
palbHOTO MPOKYpOpa.

[Ipunsarue HOBOro 3akona «O cyno-
ycTpoiictBe Ykpaunbs» ot 07.02.2002 1.
[16] 3aBepimio manyio cynebnyro pedop-
My 2001-2002 r. Pazgen III manHOTO
3akoHa ObUI IOCBAIICH JEATCIBHOCTH
npo(eCCHOHATIBHBIX  CyJeH, HapOAHBIX
3acenarene u npucsksbeX. Ilpeamona-
rajJoch COBEPIICHHE IIPaBOCYIUs IIPO-
(heccronansHEIMU cynbsMH. Ha Takyro
JIOJDKHOCTH MOT OBITH pEKOMEH/IOBaH KBa-
TU(QHUKAIHOHHON KOMHCCHEH Ccy/iel rpax-
JlaHUH YKpauHbl HE MOJIOXE 25-TH JIET,
UMEIOINK BBICIIEE FOpHAMYECKoe oOpa-
30BaHUE U CTAX paboThI B 00IACTH TpaBa
He MeHee 3 JIeT, NPOXKUBAIOIINI B YKpau-
He He MeHee 10 JeT U BIaaerouIuii Tocy-
JTApPCTBEHHBIM SI3BIKOM.

[lepBoe HazHayeHHMe Ha MOIDKHOCTH
npo()eCCHOHATIBHOTO CY[bU CPOKOM Ha
5 ner ocywectBisiock Ilpesunenrom
VYKpauHBl Ha OCHOBaHHMH PEKOMEHIAIIUH
COOTBETCTBYIOIICH KBalIU(pUKAIMOHHON
KOMHCCUHM Cyled 10 TpeJCcTaBICHHIO
Beicmiero cosera roctunnu. Bee ocrans-
HBIE CyIbH n30upanuck 6eccpouno Bep-
xoBHOU Pamoit YkpamHbl HA OCHOBaHHH
pexoMeHpauu Bricuieit kBanudukaim-
OHHOM KOMHUCCHU Ccyiel YKpauHBI.

07.07.2010 r. ObT TPHHAT 3aKOH
«O cygoycTpoiicTBe U cTaTyce cynen»
[17], xoTOpBIii TEKCTyasbHO TpexycMa-
TpUBAJl OCYIIECTBIEHUE CyneOHOH Bia-
CTH HE3aBUCHMBIMH, OECHpUCTpaCTHBI-
MH " TpOo(eCcCHOHATHHBIMU CYIbSIMHU.



BBoamiiock  pacrpeneneHue  CyaeOHBIX
JIell ¢ TOMOLIBbI0 ABTOMaTH3MPOBAHHOM
CHCTEMBI IOKyMeHTooOopoTa cyna. OnHa-
KO OH OBbUI pacUeHeH CyabsiMH, OOIie-
CTBEHHOCTBIO M MOJUTHKAMH KaK IOIBIT-
Ka O(OpPMUTH JOMHHHPOBAHUE BIACTH
[Mpe3unenTa B cyaeOHON cdepe 1 BbI3BaI
wkBan kputuku. Tormammumit Ilpence-
narens BepxoBHoro Cyna B. OHomenxko
OXapaKkTepu3oBaj MJaHHBIH 3aKkoH Kak
HUMETOIINH NENbI0 IOCTaBUThH CyIeOHYIO
CHCTEMY B PEKHM PYYHOTO YIIPaBIICHUS,
MOJIyYUTh 3aBUCUMBIN U MOCITYIIHBIN CY]I.
IMTocne BeTymiIeHHs 3TOTO 3aKOHA B CHILY
B YKpauHe Takol OTJEeNbHOI BETBU BIla-
cTH, KaK cyneOHasi, yxe He Oymer» [7].

Kax ¥ B mpeibIay X 3aKOHAX, B HEM
3aKPEIUIUINCh TapaHTUU HE3aBHCUMOCTH
U HETPUKOCHOBEHHOCTH CY[BH, MOCIEN-
HSS TIpegycMaTpuBajla HEBO3MOXKHOCTD
3a/epKaHusl CyObH 3a aJIMHUHHCTPATHB-
HOE WJIH YTOJIOBHOE IpaBOHApYIIEHHUE JI0
BCTYIUICHHS TIPUTOBOPA B 3aKOHHYIO CHITY
6e3 cormacust BepxoBnoit Panpl. VYera-
HaBJIMBAJICA HPHHIMII HECMEHSIEMOCTH
cynpu. IIpeanonaranock npencraBieHue
CyIbSIMH JIeKJIapauu 00 HMYLIEeCTBEH-
HOM COCTOSTHHMH, KOTOpasi ImyOJIMKOBaJIach
Ha o(UIaTHbHOM BeO-mopTaje cyaeOHoi
Bractd. llpemycmarpuBanace HepHOAU-
yeckas npodeccuoHanbHas IOATOTOBKA
cynsu. B nmaHHOM 3akoHe Tarke OBLIH
coxpaHeHBl TpeOOBaHUS K CTaxy, BO3pa-
CTy, 00pa30BaHUIO.

OT00p KaHIUIATOB OCYIIECTBIISUICS
[0 pe3ysbTaTaM IPOXOKACHHUS CIELH-
QJIbHOHM TOJTOTOBKUM M CHauM KBaau(u-
KallMOHHOTO 3K3aMEHa B COOTBETCTBHHM
¢ TpeboBaHusMHU 3akoHa. Bpomuiach
AQHOHMMHAs MpOLEaypa IPOXOXKICHHS
9K3aMEeHa KaHIUJIaTaMd Ha JOJDKHOCTb
cynsu. OTaenbHBIN pa3znen 5 ObLT HOCBS-
IIeH 00eCIeUCHUI0 HaAIEKaIlEero KBajlu-
(huKanMOHHOTO ypOBHA Cynbu. J[aHHBIM
pas3zmesnoM ObUTH yperyJaupoBaHEI BOIPO-
CBI AesATeNbHOCTH HannoHansHON IIKOITED
cyned YkpawHbl, 3a/1aueii KOTOpoi ObLII
MOJrOTOBKA KaHIMIATOB Ha IOJDKHOCTB
CYIIbH, TIOJTOTOBKY CYJIeH, TOBBIIIEHUE HX
KBUIU(UKALMK U MOATOTOBKH pPabOTHU-
KOB ammapara cyaa. B nanpHeiiem naH-
HbI 3aKOH ObLT M3MEHEH PSIOM APYTHX
3aKOHOB, KOTOPBIE PEryIUpOBAJI BOIPO-
CBI ICATETIBHOCTHU CYHOB.

CyliecTBeHHbIE W3MEHEHHS B aMH-
HUCTPAaTHBHO-TIPABOBOM CTaTyce CYIbH
MPOIUIM € TPHUHATHEM  YTOJIOBHO-
nponeccyansHoro  Komekca — YipauHbI
2012 1. [6], KOTOpBIii OOYCIIOBHI MOSB-

JICHHE JBYX CreuupHUYecKuX Kareropui
cyneil. Bo-nepBbIX, B OTAENBHYIO KaTero-
pHi0 ObUIM BBIJETECHBI CYIbH, MUMEIOIIUE
NpaBO OCYLIECTBIATH YTOJIOBHOE IIPO-
W3BOJICTBO B OTHOLICHHH HECOBEpPLICH-
HOJICTHUX. TpeOoBaHMS K TakoMy CyIbe
BKIIIOYAN n30paHue coOpaHWeM cynei
cyna Ha CpoK He Ooiee Tpex JIeT U BO3-
MOXKHOCTB OBITh Teper30paHHBIM TOBTOP-
HO, OJHAKO W3 YHCJIA CYyJEeH CO CTakeM
paboTts! cyabeii He MeHee 10 JieT, ormbIToM
OCYIIECTBICHHS YTOJIOBHOTO IIPOHM3BOI-
CTBa B Cy[€ U BBICOKMMH JINUHOCTHBIMU
KayecTBaMH. B cirydae oTcyTcTBHSA B Cyzne
CyleH, OTBEYAIOIIMX BO3PACTHOMY IICH-
3y, PACCMOTPEHHUE Jiela OCYLIECTBISETCS
Cyabeii ¢ HauOOJIBIINM CTaXeM PabOTHI.

Bonee cnenmbpuyeckoii kareropueit
CyIeH, ONpPEICICHHBIX HOBBIM YTOJIOBHO-
mporeccyanbHbiM  Komekcom, — cramu
CIIeNICTBEHHbIE CynbH. VX 00s3aHHOCTH,
a VMEHHO OCYIIECTBIEHHE CyIeOHOTO
KOHTPOJISI 32 COOJIOICHUEM TIpaB, CBOOOT
W HHTEPECOB JIHI[ B YTOJOBHOM IIPOH3-
BOJZICTBE Ha CTaJlMM JOCYAeOHOro pacciie-
JIOBaHUsl, 0OYCJIOBHJI BBICOKHH YPOBEHb
TpeOOBaHUH K MX JIMYHOCTHBIM H TIPO-
(eccuonanbupM KadecTBaM. Crennduka
JeTl, TOMJIeKAIINX PACCMOTPEHHUIO Cllel-
CTBEHHBIM CYJIbeH, IpOLeCCYalIbHBIE CPO-
KH TaKOTO pacCMOTpEHHsI TPeOyIOT orie-
paTHBHOCTH, B3BEIICHHOCTH, CKOPOCTH,
000CHOBaHHOCTH PEUICHHH CIICI0BATENs
cymsu. CriemoBaTenb CyIabst M30MpaeTcs
coOpaHHeM cyzei Ha cpok He Oouree 3 Jier,
J10 ero u30paHus TaKue MOJTHOMOYHS OCY-
IIECTBIIACT CTapIIMH 110 BO3pacTy Cydbs
COOTBETCTBYIOLIETO CyAa. BeinmonHeHue
0053aHHOCTEH CIIEICTBEHHOTO CY/IbH YUH-
TBIBAETCA IIPU pacHpeeIeHUN CYJeOHbIX
JIeTT MWKy CY/IbSIMU.

B nanpHeiimem B 3aKoH BHOCHIICS PSIIT
W3MEHEHHH, KOTOphIE, ONHAKO, HE CYIIe-
CTBEHHO BJIMSUIH HA CTaTyC Cyapu. Peainb-
HOe (DYHKIIMOHHPOBAHUS 3TOr0 3aKOHA
OBLIO TOJ BIUSIHUEM CJIOXKHOTO B HCTO-
pUM HE3aBHCHMOW YKpauHbl IEpHOJa,
KOTOPBIH 03HAMEHOBAJICS JEATEIbHOCTHIO
B. SlmyxoBuua Ha mocty Ilpesmnmenta
VYKpauHbl, PSJOM HOJUTHYECKHX CKaH-
JIaJIOB, CBA3AHHBIX C KYpCOM TOT/IAIIHEro
IIpe3unenrta M ero KOMaH/bl, KOTOpbIE
3aBepIIMINCh COOBITHAMH PeBomonnu
JlocTouncrsa. Bo Bpemst Bcex 3THX cOOBI-
THI MOCTOSHHO (UIYypHPOBaiy GaMUInK
CyZei, B OCHOBHOM B HETaTUBHOM KOHTEK-
CTe, CJCACTBUEM YErO CTall KPUTHYCCKHIA
YPOBECHb MAaJICHUsI JOBEpUs K CyneOHOi
BiracTH. JlanHas mpo6iemMa Oblia HACTOIb-
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Ko 3HaYnMoi, uTo 08.04.2014 1. ObLT 1IpHU-
HAT 3akoH «O BOCCTaHOBJIEHHHU JIOBEPHS
K cyneOHol Bractu B Ykpause» [10].

Ipe3unentoM YkpauHbl ObUT CO3IaH
KOHCYJIBTaTUBHO-COBELIATENNbHBIH  OpraH
110 Borpocam cyaeOHoi cuctemsl — CoBeT
0 BOMpOcaM cyaeOHOH pedopMbl, aes-
TEJIFHOCTh KOTOPOTO HampaBlieHa Ha
pelIeHne KIIIOUEBBIX BOINPOCOB, TAKHX
KaK OTKPBITOCTh W IYOIHIHOCTH Cyne0-
HOM cucremsl, O6opsba c KoppymIHeH,
OYHCTKa CyAEHCKOro Kopryca U ycTpaHe-
HHUE IOJMTUYECKOTO BIMSAHUS Ha cynel-
HYIO CUCTEMY.

W3bpanune VYkpauHOW eBporeicKo-
ro Kypca pa3BUTHs BbI3BAJIO HEOOXOAH-
MOCTb NIPUHATHS HOBOH pefakiun 3akoHa
«O cymoycTpoiicTBe U cTaTyce Cyaei» oT
2 wmionst 2016 r. [18]. Paxg HOBemn 3toro
3aKOHA JOJDKEH CIOCOOCTBOBATH IIOBBI-
[ICHUIO HE3aBHCHMOCTH CyIeW U II0Be-
pHus K cyneOHOH cucteMe, B TOM YHUCIE
¥ TIyTEM TIOBBIIICHHS €€ YPPEKTUBHOCTH.

JlaHHBIH 3aKOH NPEAyCcMaTpPUBACT, YTO
cyabeil MoeT OBbITh KOMIIETEHTHOE JINIIO,
nocrurmee 30 et U He cTapiie 65 Jer,
HMeloIIee TPaXKIaHCTBO YKPaUHBI U BbIC-
niee IOpUAnYecKoe o0pa3oBaHHE, CTaX
paboThl B 00NacTH MpaBa HE MeHee S5 JIeT,
J0OpONopsIOUHOE M BIAJCIOIIEE TIocy-
JApCTBEHHBIM S3BIKOM. 3aKOH NpemaycMa-
TPHUBACT HE3aBHCHUMOCTH, HEMPUKOCHO-
BEHHOCTHh M UMMYHHTET cynpu. CortacHO
3akoHy [18] cymps oOs3aH TomaBaTh
JEKIIapaluio 100pOIOPSAI0OYHOCTH CyIbH
U JIeKJIapalliio POJCTBEHHBIX CBAA3EH
CyIbH, CHCTEMAaTHYECKU pa3BHBaTh IPO-
(eccroHabHBIC HABBIKU (YMEHUS), IOJ-
JEep)KUBaTh CBOIO KBanM(uUKaLMIO Ha
YpOBHE, HEOOXOMMOM JUIsl BHIOJHEHUS
TIOJTHOMOYHH.

JlanpHelie w3MEHEHHS B 3aKOH
HE MEHSUIM aJMUHHUCTPATHBHO-IIPABO-
BOTO CTaTyca CyIbH, KpoMe H3MEHCHHH,
CBSI3aHHBIX C JESATEIBHOCTHIO BrIcmero
AQHTUKOPPYIIMOHHOTO Cyda YKpauHEL
Crienn(uaecKkuM IpU3HAKOM CYIIbH aHTH-
KOPPYILHOHHOTO cyna sBIseTcst Tpebo-
BaHHUE O MOATBEPXKICHUH CIOCOOHOCTH
OCYLIECTBJIATh NMPABOCYJHE B YKa3aHHOM
cyne. Taxxe 3akoHom «O cynoycTpoi-
CTBE W craryce cyaeit» ObLIo mpenyc-
MOTpPEHO co3iaHue Beicero coseTa
NpaBoCyAusi, BMeCTO Beicmiero cosera
JOCTHIIMH, KOTOPBIM obecnednBan Hesa-
BHCHMOCTb CyAeOHOH BIacTH, ero (yHkK-
OMOHUPOBAHNE HAa OCHOBE OTBETCTBEHHO-
CTH, TOIOTYETHOCTH Iiepes OoOIIecTBOM,
¢dopmupoBaHKe  J10OpPOZNETENBHOTO U
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BBICOKONPO(ECCHOHATIBHOTO KopIryca
cyneit, coomronenne HopMm KoHctutynmm
1 3aKOHOB YKpaWHBI, a TaKxke mpodeccu-
OHAJILHOW 3THKH B JESATEIBHOCTU CyAeH
u npokypopoB (Cr. 1 3akona «O Bricmem
cosete mpaBocyaus» [11]).

K coxanennio, mepexomHBI Hepuox
TIOCTPOCHUS CYIEHCKOTO KOpITyca C Y4eTOM
TpeOoBaHMi BpeMEHH B COYETAHNH C Te(H-
LIUTOM COOTBETCTBYIOIINX KaJIpPOB IIPHUBET
K POKOBOMY HEIOCTATKy COOTBETCTBYIOIIIX
CHEIMAIIIICTOB, YTO IPUBENO K OTCYTCTBUIO
cynei B 23 cynax Ykpaunsl [8].

BeiBoabl. CucTeMHbI aHaIKU3 TpaHe-
(dbopMany agMHUHUCTPATUBHO-IIPABOBOTO
craryca cyasu B HeszaBucumoii Ykpaune
HATIISIHO OTPaXKaeT €ro 3BOIIOLHI0 OT
KJIACCOBOTO MOHUMAHUS JESTEIbHOCTH
CyZbH, KOTOPOE OCTaJIOCh B HACIEACTBO
ot Coserckoro Coro3a u Hapwio B Tep-
BBIE TOZIBI HE3aBUCHMOCTH, K ()OpPMHpOBa-
HUIO BBICOKOIIPO(ECCHOHAIBHOTO CyHei-
CKOTO KOpIyca Ha OCHOBE, IPHCYIIHX
JIEMOKpaTHIeckoMy OOIIEeCTBY IIEHHO-
CTell W MOHMMaHUs Cy[IbH Kak Hauboliee
BBICOKOKBAJTU(HIIUPOBAHHOTO CIEINANH-
cTa B 00/1acTH TIpaBa, AesITeNbHOCTh KOTO-
POro MOTYMHEHA UCKITIOUUTEIBHO 3aKOHY
U COOCTBEHHBIM YOEKICHHUSIM, OCHOBAH-
HBIM Ha BBICOKHX MOPAJIbHO-3THYECKHX
KauecTBax JIMIA, YIIOJTHOMOYEHHOTO OCY-
MECTBIATh TpaBocynue. OMHAKO COBpe-
MEHHBIE BBI3OBBI, KOTOPBIE CTOSIT TIE€pen
cynebHol cucTeMoll YKpauwHBI, TpeOy-
0T JaJbHEHINEro yCOBEpPIIEHCTBOBAHUS
aJIMUHHCTPATHBHO-TIPABOBOTO  CTaTyca
cynpu. JlaHHOE HampapJeHUE IOJDKHO
CTaTh OTHENFHBIM IPEIMETOM HAay4HBIX
Y TPUKJIAJIHBIX Pa3paboToOK.
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OPTAHBI TOCYJIAPCTBEHHOM BE3OIMACHOCTH MOJIJIABCKOM
ABTOHOMMMU B COCTABE YCCP: HCTOPUKO-IIPABOBOM AHAJIN3

Baagumup OKUITHIOK,
KaHHIaT IOPUANYCCKUX HAYK, OLCHT,
3aBenytoiuit kadenpoit HaunonansHo# akagemun Ciayx0bl 6€30MacHOCTH YKpPaUHbBI

AHHOTADUA

B crarpe nccnenoBaHbI IOpUANIECKHH CTaTyC M 0COOCHHOCTH OPraHU3alNH U JISSITETbHOCTH OPraHOB TOCyIapCTBEHHON Oe3omac-
HOCTH Ha TeppuTopun MoniaBckoii aBToHOMHOH pecityOnuku B coctaBe Y CCP B nepuoz ¢ 1924 o 1940 rr.

OmnpezeneHo, 4To Ha HadaiabHOM dTane craHosieHHss AMCCP B cOOTBETCTBYIOIIMX HOPMATUBHBIX aKTaX ObLIM yCTAHOBIICHBI
oTIpe/ieNIeHHBIe 0COOSCHHOCTH OPTaHU3AIMOHHONW CTPYKTYPHI M Ha3HAuY€HHs PYyKOBOJICTBA OPTaHOB TOCYNAapPCTBEHHOW 0€30IMacHOCTH
B aBToHOMHHU. OfHaKo B (yHKunoHanbHOM oTHOueHun opransl [ TITY-HKBJ] AMCCP-MACCP npupaBHHBaIKCh K IPYTHM MECT-
HBIM TEPPUTOPHAIBHBIM OpraHaM rocyaapcrBernoii 6ezonacaoctu Y CCP. B nanbHeitmem, oco6eHHO nocie npuHsTus KoncTurymii
CCCP 1936 u YCCP 1937 1. u ycuseHus HEHTpaIU3ali1 yIPaBICHHUs, KOHTPOJIb CO CTOPOHBI LIEHTPA 32 [JeATEIbHOCTBIO OPTraHOB
rOCY/IapCTBEHHOM 0E30MaCHOCTH B aBTOHOMHH ITOCTOSIHHO YIIIYOJIsuICs.

KroueBble ci1oBa: coBeTckue opraisl rocynapcrsenHoi 6ezonacnoctu, AMCCP, MACCP, T'TTY, HKB/.

STATE SECURITY BODIES OF THE MOLDAVIAN AUTONOMY AS PART OF THE UKRAINIAN SSR:
HISTORICAL AND LEGAL ANALYSIS

Vladimir OKIPNIUK,
Candidate of Law Sciences, Associate Professor,
Head of the Department of the National Academy of the Security Service of Ukraine

SUMMARY

The article examines the legal status, features of the organization and activities of state security bodies on the territory of the
Moldavian Autonomous Republic as part of the Ukrainian SSR from 1924 to 1940.

It was determined that at the initial stage of the establishment of the AMSR, certain features of the organizational structure and
appointment of the leadership of state security bodies in the autonomy were established in the relevant regulatory acts. However, in
functional terms, the organs of the GPU — NKVD of the AMSSR — MASSR were equated with other local territorial state security
bodies of the Ukrainian SSR. Subsequently, especially after the adoption of the Constitutions of the USSR of 1936 and the Ukrainian
SSR of 1937, and the strengthening of centralization of control, control by the center on the activities of state security bodies in the

autonomy was constantly deepened.

Key words: Soviet state security bodies, AMSSR, MASSR, GPU, NKVD.

IMocTanoBka npodaemsl. IToce pac-
naga Poccuiickoit 1 ABctpo-Benrepckoii
HMIEpUH M IOCIEJOBaBIICH 3a 3TUM
gepensl  PEBONIONUOHHBIX  M3MEHEHUI
1917-1921 rr. Tepputopust MonnoBsl
OKa3ajach B COCTaBE JIBYX I'OCYyIapCcTB —
PymbiHuuM 1 coBeTckoil Ykpaunbl. Ykpa-
MHCKasi COLIMAJIMCTHYECKass COBETCKas
pecnybmuka (¢ 1937 r. — VYkpaunckast
COBETCKas COLMAJIUCTUYECKAs PECIy-
onuka) (mamee — YCCP) ¢ 1922 1. crana
coctaBHOM dYacThio (01032 COBETCKHX
COIMATIMCTUICCKUX peciyOnuk (manee —
CCCP). Ha ee tepputopnu Havajcs mpo-
necc  (GOpPMHUPOBAaHHS  TOTAIUTAPHOTO
peXMMa, OCHOBHOH ONOpPOH KOTOPOro
BBICTYNAJIM COBETCKHE OpraHbl Trocynap-
CTBEHHOH 0€30IaCHOCTH LIEHTPaIM30BaH-
HOT'0 00IIECOI03HOTO MOYNHEHHs. B aTnx
ycnoBusix B cocraBe YCCP Obina coznana
ABTOHOMHaAss MongaBckasi COLIMAIUCTH-
yeckasi COBETCKasi pecryOnuka (maiee —
AMCCP). Ona nmena OTAEIBHYIO CUCTE-

My BIACTHBIX CTPYKTyp, B TOM 4HCIE
OpraHoB TOCYIApCTBEHHOW Oe30macHo-
CTH, BCTPOCHHYIO B €IMHYIO BEpTHKaJb
COBETCKOTO MAapTHHHOTO M TOCYJapCTBEH-
HOTO anmnapara. B cB3u ¢ 3TUM B niepuozn
1920-x — Hayana 1940-x rr. 111 OpraHon
TOCYAapCTBEHHON 0E30MacHOCTH, pacHo-
JIOKCHHBIX Ha TEPPUTOPUHM ABTOHOMMH,
CYILLECTBOBAJIM OIpEeNICHHbIE 0COOCH-
HOCTH IOPHIHUYECKOTO CTaTyca, OpraHu3a-
UM U JEATEIbHOCTH, KOTOpBIE TPEOyIOT,
B IIEPBYIO OYepe/lb, HCTOPUKO-IIPABOBOTO
OCMBICIICHUSL.

AKTyaJIbHOCTb TeMBbI HCCJIe0Ba-
Husl. lI3ydyeHne COBMECTHBIX CTPaHUI]
HCTOPHH YKPAaMHCKOTO W MOJIaBCKOTO
HapoJIOB IMEPHOJa COBETCKOIO TOTAJIMTAa-
pH3Ma NPEACTaBIAI0T HHTEpeC Ha COBpe-
MEHHOM 3Talle Pa3BUTHsA HAIIMX CTPaH.
IIpexxne Bcero, uccnenoBaHue yka3aHHOM
npoOJIeMaTHKU aKTyalbHO B KOHTEKCTE
obecrieueHns mMpaB U CBOOON YeloBeKa,
HEJIOMYIIEHUS] X HapyLICHUS C Y4eTOM

HCTOPUYECKOTO OIBITa IEPBOM ITOJIOBH-
Hel XX Beka. Kpome 3TOr0, B YCIOBHAX
TEOTIOJINTHIECKUX ~ M3MEHEHUIA,
pBle TPOM3OIUIM W TPOAOIDKAIOT IIPO-
HCXOIMThb, B TOM YHCJIE Ha IOCTCOBET-
CKOM IIPOCTPaHCTBE, KpalHe BaXHYIO
pOJIb UTpaeT BONPOC INPOTHUBOIECHCTBUS
BHELIHUM Yyrpo3aM HalMOHaJIbHOW Oe3-
OIIACHOCTH HAIUX CTPaH, B YaCTHOCTHU
HEAPYXKECTBEHHBIM ITaHaM Poccuiickoit
Oenepanny, ee AEATEIBHOCTH IO IOJ-
JIepKKe HEMPHU3HAHHBIX KBa3HTOCyIap-
CTBEHHBIX 00pa30BaHMMH.

Cocrosinue wucciaenosanmus. lcro-
OpraHM3anuu
W JIeSITETBHOCTH OPTaHOB TOCYNApCTBEH-
HOW Oe3omacHOCTH MoIaBcKo aBTO-
Homuu B coctaBe YCCP crneuuanbHO He
paccmarpuBanick. OTHeNbHBIE ACIEKTHI
9THX BOIIPOCOB HCCIEHOBAINUCH B paM-
Kax pa3paboTku 00mmx mpobdieM pas-
BUTHSI MOJIIaBCKOIl TOCyNapCTBEHHOCTH
W TIpaBa COBETCKOTO IEPUOAA, a TaKKe

KOTO-

PHUKO-ITPAaBOBbBIC  OCHOBBI
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B KOHTEKCTE M3y4YEHHs OpraHM3allMOHHO-
CTPYKTYypPHOTO (bYHKIMOHUPOBAHUS
U KaJpOBOrO COCTaBa COBETCKHX Opra-
HOB TOCYIapCTBEHHOH 0€30HacHOCTH.
3710 0TOOpaXKeHO B paboOTax COBETCKHX,
COBPEMEHHBIX OTEYECTBEHHBIX M 3apy-
6exHbIX uccnenoBarenel A.B. Cypumo-
Ba [1; 2], A.B. Peruzs! [3], B.I". JIpicen-
xo[4], B.A. UexoBuua [5], H.B. Ilerposa,
K.B. Cxopkuna [6], O.C. Tlamymenko
[7]. TlepBoit mMOMBITKOHN CIIEIMATEHOTO
HCCIIENI0BaHMS YKA3aHHOH NpoOiieMaTHKY
cranu Te3ucsl «OpraHbl TocyJapcTBEH-
HOHM Ge3omacHocTH B ABTOHOMHOI Moi-
JABCKOM COLIMAIUCTUYECKOH COBETCKOI
peciyOnuke», ¢ KOTOPIMH aBTOp JTaHHOM
cratbu BeicTymui B 2003 1. Ha 10-it Mex-
JYHapOJHOW HCTOPHUKO-IIPABOBOIl KoH(e-
penmuu [8].

Leasio u 3agaveii cTaTby SBISETCS
HCTOPUKO-TIPAaBOBOI aHANN3 FOpUANYe-
CKOTO CTaTyca OpraHoB roCyJapCTBEHHOI
Oe3omacHOCTH MoONIaBCKOH aBTOHOMUH
B cocraBe YCCP B 1924-1940 rr.

H3noixeHne 0CHOBHOTO MaTepuaJia.
Bomnpoc o coznannn AMCCP o6cyxnan-
cs Ha ypore LK PKII(6) u LUK KII(6)Y
¢ Hayana 1924 r. OH ObUT HHULIUKPOBAH
Tak Ha3biBaeMmoi rpymnmnoi I. Kotosckoro,
a TaK)Ke PYMBIHCKHMH KOMMYHUCTaMHU BO
rmase ¢ M. Jluxy, KOTOpbIE NPOKHUBAIU
u yumnuce B CCCP. HeodpuuuanbHbim,
OIHAKO, CYIIECTBEHHBIM (aKTOPOM CO3/1a-
HUSI MOJIIAaBCKOM aBTOHOMHH HapTHHHO-
rocygapctBeHHoe pykoBozactBo CCCP
CUHUTAJIO0 BO3MOXKHOCTB UCIIONIB30BAHUE €€
KaK IUTalyiapMa Jiisl JayibHeWneld 6opb-
661 CCCP 3a beccapa6uto. Ilocne nmuc-
KyCCHIl B BBICIIMX MapTUHHBIX HMHCTaH-
LUAX B 3TOM BOHPOCE OBUIO NPHHSATO
TMIOJIOXKUTEIBHOE MOJTUTHYECKOE PEIlICHUE
[5, c. 749].

Ha ocnoBanuu storo III ceccus Bee-
YKPanHCKOTO IIEHTPAJIBFHOTO HCIIONHH-
TenpHOrO Komurera (mamee — BYIHK)
8-ro cospiBa 12 okxrs6ps 1924 r. npuns-
5a octanoBnenne o co3nannu AMCCP
B coctaBe YCCP. Ha HawanbHOM 3Tame
JUIL PYKOBOJCTBA ABTOHOMHOH pecIy-
OnuKkoi OBUT CO37aH BPEMEHHBIH Ypes-
BbIYaHBIA ~ OpradH, PeBONIOLIMOHHBIN
KOMHTET (Jajiee — pPEeBKOM), B COCTaBe
KOTOpPOro (hOPMHPOBAIIMCH OTAEIBI, B TOM
yrcie BHyTpeHHux aen u I'TIY [1, c. 64;

3,c. 115].
[IpexycmarpuBanocs BBEICHHE JOIIK-
HOCTH  YmonHoModeHHoro  locymap-

CTBEHHOTO TOJUTHYECKOTO YIPaBICHHS
(mamee — I'TIY). DOtn ¢dyHkIMmM cornac-

Ho nocranosienus [[K KII(6)Y nepso-
Ha4aJbHO BO3JIATaJINCh HA HayaJbHUKA
Opecckoro rybepHckoro otaena [TIY
YCCP. 3amectutens YIOIHOMOYEHHOTO
I'TTY AMCCP uepe3 cOOTBETCTBYIOILUIT
anmapar JIOJDKeH ObUI  OCYILECTBISTH
HETOCPEICTBeHHYI0 paboTy mo Gopnbe
C KOHTPPEBONIOIMEH M OXpaHOil rocy-
APCTBEHHOH TpaHULBL. YIIOJTHOMOYEH-
ublit ['TTY AMCCP ¢opmainbHo cuuTancs
noxoruetHeiM [TIY YCCP u BeicIIUM
opranam Binactu AMCCP [9, 1. 120].

1-it BcemonnaBckuii che3n CoBeTOB,
KOTOpBIA cocTosuicsa 23 ampens 1925 r,
yrBepaui Koncruryuo AMCCP. 10 mast
1925 r. ona Obuia yTBepikaeHa 9 Bcey-
KPauHCKUM ChE3/I0M COBETOB. B cooTBeT-
ctBuu ¢ ee tekctom nmpu CHK AMCCP
seoamiiock ['TIY AMCCP. YonHoMo4eH-
ueiit ['TTY AMCCP Bximrogasncs B cocTas
CHK AMCCP ¢ npaBoM COBELIATENEHOTO
roioca, U30HMpaJICS M OCBOOOKIANCS OT
nomkHocTH MongasckuM LleHTpanbHbIM
UCIIOJIHUTENIBHBIM KOMMTETOM (Zajnee —
IHUK) mo cormacoanuto ¢ I'TTY YCPP.
I'TTY AMCCP, nogumnsssice (hopmaibHO
Monnasckomy LUK, B cBoelt Henmocpen-
CTBEHHOW JIEATENBHOCTH PYKOBOACTBO-
BaJIOCh AUPEKTHUBaMHU U 3amanusmu [TIY
YCCP u 651110 eMy MOAKOHTpoIbHO. Ocy-
[IECTBIIEHUE NPOKYPOPCKOTO Haja3opa 3a
nesTensHOCThI0 opranoB ['TIY AMCCP
BO3JIarajJoCh Ha OTJEN MPOKYpaTyphl Hap-
rxomata rocturmn AMCCP [10, 1. 9-10;
2,c. 81, 102].

C HosOpst 1924 1. HavaJIPHUKOM
Mongasckoro obmactaoro ortaena ['TIY
U 1O COBMECTHUTEIbCTBY HApKOMOM BHY-
tpernux nen AMCCP Obu1 Ha3HaueH
M.B. Kopuer (Kamemioc). C aBrycra
1925 p. oH Takke 3aHAN JOKHOCTH
VYnonunomouennoro I'TIY VYCCP mpu
CoBeTe HapOAHBIX KOMHUCCApOB (famee —
CHK) AMCCEP [8, c. 244].

CornacHo nocranosienuto [Ipesnan-
yma BYIIUK ot 3 urons 1925 p. B pecmy-
Onmuke OblTa OCYIIECTBIICHA aIMHHU-
CTpaTHBHO-TEppUTOpHaNbHas pedopma,
KOTOpas H3MEHHJIA CHUCTEMy MECTHBIX
TepputopranbHbix oprasos I'TIY YCCP.
[Tocne ee mpoBeneHuUs WTAThl YIOJIHOMO-
yennoro ['TTY AMCCP 6butu yTBepx /ie-
HBI CHE37I0M Ha4aIbHUKOB opraHos ['TIY
YCCP B xonuuecTtBe 23 HOMKHOCTEH MO
TaKoH e Ipolexype, Kak U Ui IpyTUX,
CO3JaHHBIX B 3TO BpeMsI OKPY>KHBIX OT/e-
noB I'TTY YCCP [11, c. 19-29, 42-44].

Anmapar  YnomHomouennoro I'TIY
AMCCP mnocne JUKBHIAUMK TyOepH-

ckux otnenoB ITIY HapaBHe ¢ ewe
13 oxpyxHbiMu otaenamu ['TIY YCCP

B COOTBETCTBUM ¢ mpukazom [TIY
YCCP Ne 40c/250 or 31 mronsa 1925
ObLT HajJeJIeH NpPaBOM BbIJa4d paspelle-
HU{ TpaXIaHaM Ha BbIC3] 3a TPAHHILY
[12, c. 149].

B nmawane 1926 . anmapar YmomHO-
mouenHoro I'TTY AMCCP na ocHOBaHUH
pemrenus LIK KTI(0)Y B kazpoBbIX Bompo-
cax OBUT OTHECEH K KaTeTOpUH KPYITHBIX
OKPY)KHBIX OTJENOB. HayanpHUKM 3THX
MecTHBIX opraHoB [TIY Ha3Hauamucek
Oproropo LIK KII(0)Y. Bee ocranbabie —
Cekperapuarom 1K KII(0)Y. Bckope
mrar YnoaHoMmouenHoro I'TTY AMCCP
ObuT TIepedopmarupoBad B MomnaaBcKuit
otaen ['TTY YCCP ¢ mpaBaMu OKpyKHOTO
otaena I'TTY YCCP.

Becnoit 1931 r. mpoumsomuio pas-
YKpyNHEHHe MeCTHhIX opraHos [TIY
YCCP. Cornacuo mnpuxazy I'TIY YCCP
Ne 96 ot 14 anpens 1931 r. paifonHble
anmaparbl, B KOTOPBIX HAaCUHTHIBAIOCh
Gonee Tpex IOIDKHOCTEH, MepeuMEHOBbI-
BaJINCh B paifoHHbIE oTAeneHus. Ha Hux
pacHpoCTpaHsUIMCh  TpaBa  PalOHHBIX
oTaeneHui, npeaycMorpennsie [lomoxke-
HHEM O CTPYKTYpE, OTIEPaTUBHBIX U aMH-
HHCTPaTHBHBIX ~(QYHKLMSAX M HpaBax
MecTHBIX opraHoB ['TIY YCCP 1930 r
B MonnasckoMm otaene I'ITY Takum mytem
ObUT0 00pa30BaHO 1Ba PaOHHBIX OT/IEIIe-
aust [T1Y [13, . 51].

B cootBeTcTBMM ¢ TOCTaHOBIICHH-
eM 4-ii ceccun BYLIUK ot 9 despans
1932 . B YCCP 6butn cosnanbl Bun-
HuLKas, J{HemponerpoBckas, Kuesckas,
Opecckast u  XapbKOBcKas —00nacTu.
IMocne storo Obu1 u3man npukaz [TIY
YCCP Ne 40 «O pachopMupoBaHUH OTie-
pPaTUBHBIX CEKTOPOB M 00 OpraHW3aLUN
obnactHeix otaenos I'TIV» ot 13 deBpans
1932 1. [14, 1. 20-25].

Ha ocnoBannu mpuxkaza I'TTY YCCP
Ne 108 ot 29 ampenst 1932 r., koTOpBIi
OBLT M31aH B JOMOJHEHUE K paHee YIlo-
MsHyTOMy npukazy Ne 40, Monpas-
ckuit otaen ['TIY Obul peopraHu3oBaH
B Monnasckuit obnactaoit ornen I'TTY.
B ero mpsmoe momxuMHEHHE MEPEXO.H-
nu Bce mectHbeie opranbl ['TIY YCCP,
pacIoyIOKEHHBIE Ha TEPPUTOPUH
AMCCP. CekpeTHO-0nIepaTUBHAs YacTh
25-ro MOTPaHUYHOTO OTpsiAa Oblna BBe-
JIeHa B INTAaT COOTBETCTBYIONIUX OIle-
paTHBHBIX OTHeNeHHH MommaBcKoro
obnacraoro otmena [TIY. Hawanpank
007aCTHOTO OTJIeNa MO COBMECTHTENh-



CTBY 3aHUMaJl JOJDKHOCTh Ha4yalbHH-
Ka 25-ro MOrpaHHyYHOro OTpsifa BOMCK
I'TIY. Ha 31y nmomxHOCTh OBLIT Ha3Ha-
yeH [[.M. Coxonunckuii. MongaBckomy
obnactHomy otaeny I'TIY B BOompocax

OpraHu3alliy  ONEPAaTHBHOH paboThI
MOAYUHSIICS Takke PrIOHUIKMIT Torpa-
HUYHEIN oTpan [14, m. 53].

Eme omna ocobGeHHOCTH oOpranmsa-
UM U JIESITEeIBHOCTH OpPTaHOB rocynap-
CTBEHHOH 0€30MaCHOCTH  MOJIIaBCKOM
aBTOHOMUH ObLIa CBsI3aHa, IPEXKJIE BCETO,
C IOTPAaHUYHBIM CTaTyCOM 3TOU TepPUTO-
pun. B 1933 . B cTpykType MonnaBcko-
ro obmnactaoro otnena ['TIY YCPP 6buto
co3nano MHocTpaHHOE OTIeNeHne, KOTO-
poe HampsAMyio moauuHsock MHOCTpaH-
Homy otaeny ['TIY YCCP. Ero ocHOBHOI
(yHKIIMEH CcTaJo OCYUIECTBIEHHE pas3-
BE/IBIBATETIFHOM paboTHl 3a MpenenamMu
CCCP, mpexzae Bcero Ha TEPPUTOPUH
PyMmeiHMM M apyrux OajKaHCKUX TOCY-
nmapcts [6, c. 31, 32].

Crnenyromui dTan B pa3BUTUH IOPH-
IIUYECKOT0 CTaTyca OpraHOB Trocynap-
CTBEHHOW 0€30MaCHOCTH Ha TEPPUTOPUH
MOJIIaBCKOM aBTOHOMHU CBSI3aH C JINKBU-
narueit ['TIY YCCP u co3nannem Hapon-
HOTO KOMHCCapuarta BHYTPEHHHX el
(manee — HKBJI) YCCP. OcHOBHBIM 3Be-
HOM B CHCTEME MECTHBIX TeppUTOpHAIIb-
HbeIX opraHoB HKBJ[ YCCP Teneps cranmn
obnactusle ynpasienus HKBJI (nanee —
YHKBJ). [IpupaBHeHo 110 cTaTycy K HUM
osuto 1 YHKBJ] YCCP mo AMCCP.
11 wrons 1934 r. mpukazom HKBJ]
YCCP Ne2 HayanbHUKOM MoniaBCKOro
YHKB/] 6bu1 Haznauen B.SI. JleBorkuit
[14, n. 108].

Ha ocnoBanuu HoBoit Konctutynuu
YCCP 1937 . AMCCP Obuia mpeo6-
pa3oBaHa B MOIJIaBCKyl0 aBTOHOMHYIO
COBETCKYIO COIMAJIHCTHYECKYIO PECIy-
omuky (mamee — MACCP). B smBape
1938 . 7-M BcemonmaBckuMm che3moM
coBeToB OpUta mpumHsATAa HOBas Kou-
crutynust MACCP, kxoropast B TmoIHOM
cootBercTBuu ¢ Koncturymusimu CCCP
1936 u YCCP 1937 rr. 3akpenuia xKecTKo
LEHTPAIM30BaHHYI0 CHCTEMY YIpaBlie-
HUSl aBTOHOMHEH.

[locne  mpunsatus  Konctutyuuu
YCCP 1937 r. Ha OCHOBaHMHU INpHKa3a
HKBJIYCCP Ne 00113 ot 10 nronst 1937
YHKBJ YCCP no MACCP 65110 peop-
raanzoBano B HKBJI MACCP, xoropsrit
nomuubsuics HKBJl YCCP. [JlomkHOCTH
HayanbHuka YHKB/I u ero 3amecturens
ObuTH TpaHC(OPMHUPOBAHEI B TOKHOCTH

HAapOJHOTO KOMHCCapa W 3aMEeCTUTEINs
HAapOJIHOTO KOMHCCapa COOTBETCTBEHHO
[15, n. 343]. O6s3aHHOCTH HapPOIHOIO
KoMuccapa BHyTpeHHuX aen MACCP
B pasHoe Bpemsi ucnoiusuii H.B. JIroTsiii-
Iecraxosckuit, W.T. Ilupokuit (Maii-
ckuit), JA.I. Jludaps, I1.C. Cadonos,
B.M. TpyGuukos [8, c. 244].

Opranel ~ TOCymapcTBeHHOW  0e3-
OIIaCHOCTH MOJIIABCKOH aBTOHOMHHU B
1930-e rT. OBIIM 3aE€HCTBOBAHBI B Mac-
COBBIX PENPECCUBHBIX aKIHAX, KOTOPbIE
MHULMUPOBAIINCh  NTAPTHHHO-COBETCKON
Bepxyukoii CCCP. B wactHOcTH, peub
UIeT O IPUHYAUTEIbHON KOJUIEKTHBU-
3alMM U AENOPTALMK 32)KUTOYHOTO Kpe-
CTBSHCTBA, TaK HAa3bIBAEMOM pacKyla-
YHBAHUM, OCYIIECTBIECHHH TI'OJOLOMOpa
1932-1933 rr., opranu3amnuu «O0IBIIOrO
teppopa» 1937-1938 rr. u npyrux xapa-
TENBHBIX TPOTHUBOINPABHBIX MEPOIIPHS-
THH, XKepTBaMH KOTOPBIX CTAIN MHJUIO-
HBI HAallIUX COTPakIaH.

Hampumep, nans mnpoBeseHHs Tak
Ha3bIBaeMOMW KyJIALlKOH orepanuu B COOT-
BETCTBHM C OIICPATHBHBIM IIPUKAa30M
HKB/Z CCCP Ne 00447 or 30 wutons
1937 1.8 YCCP 6bU1H cO31aHBI TPOUKH ITPU
obmactueix YHKBJI u HKB/I MACCP.
HestensHocts Tporiku YHKBJ/I-HKB]]
MACCP HOCHIa ”HTEHCHBHBIH XapakTep.
YeTko penIaMeHTHpOBANACh IPOIETy-
pa OpraHu3aly U JESTETHHOCTH TPOEK:
NepedeHb KaTeropuil JINI, KOTOphIEe ITOJ-
JIeKAIN PENPECCHH, TOIHOMOYHS TPOEK
[0 BBIHECEHMIO IPUTOBOPOB, HX MEPCO-
HaJIbHBIN COCTaB, IIOPSI0K PACCMOTPEHHS
MaTepUaJIoB, BEICHUS MPOTOKOJIOB 3ace-
JaHWH, IPUBEICHUS B UCIIOJHEHUE NpU-
TOBOPOB TPOEK U TaK JiaJiee.

3aepuaromuii dtan QyHKIHOHHPO-
BaHMS OpPraHOB TOCYJapCTBEHHOH Oe3-
OIACHOCTH MOJIIAaBCKO aBTOHOMHH KakK
COCTaBHOH JacTH OPraHOB IrOCYJapCTBEH-
HoH ©OesomacHoctn YCCP mpumanmaer
Ha HayaJbHBIA mepuon Bropoil Mupo-
BOI BOMHBI. B CcBsi3u ¢ npucoeanHeHuemM
k CCCP Cesepnoii BykoBunsr u becca-
pabuu 7-s1 ceccusi BepxoBHoro Cosera
CCCP 2 aprycra 1940 r. npuHsiia 3aKoH
«O co3manun Coro3zHolt MomnaBckoit
COBETCKOM COLIMAIMCTUYECKON pecmy-
onmuku». Ilocie co3manust MoigaBcKoit
CCP B cootBerctBuu ¢ npukazom HKBJ{
CCCP Ne 00961 ot 8 asrycra 1940 1. u3
nomuuHenust HKBJI YCCP 0wt BoIBEICH
HKBJl MACCP. Ero peoprann3oBaiu
B HKBJ] Monnasckoiit CCP kak coro3HO#
pecryonuxu [6, c. 62, 76].
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BoeiBoabl. Ha HauaneHOM 3Tare cos-
JIaHUS M JCATCIBHOCTH  MOJIIABCKOU
aBroHoMnn B cocraBe YCCP oprassr
TOCYIapCTBEHHOH 06€30macHOCTH, pac-
MOJIOKEHHBIE Ha €€ TEePPUTOPHH, NMENH
oTIpelieTIeHHBIE OCOOEHHOCTH OpraHu3a-
LMOHHOM CTPYKTYpHI M TOpsSIKa Ha3Ha-
YeHUs! JIOJDKHOCTHBIX JIMI PYyKOBOJSIIIE-
ro cocrasa. B yacTHOCTH, 9TO Kacayloch
BOIPOCOB HA3HAYEHHS, MMOJYMHEHHOCTH
M IOJOTYETHOCTH  YIIOJIHOMOYEHHOTO
T'TTY AMCCP. On dopmanbHO npeObIBa
B JaBoriHOM mnogunHeHnr. C ogHOI CTO-
ponsl, kak wieH CHK AMCCP ¢ mpaBom
COBEIATEIBHOTO TOJ0Ca, KOHTPOIUPO-
Basics Monnackum LK. Ho 3ToT KOH-
TPOJIb HE PaclpoCTpaHsyIcd Ha (QyHKIH-
OHABHYI0 cocraBisitomyo. C apyroi
CTOPOHBI, B BOIIPOCax CBOEH Hemocpen-
CTBEHHOH NesATEIBHOCTH ammapar YIoj-
HOMOYEHHOTO HAXOAWICS TOJA PYKOBOJ-
cteoMm ['TIY YCCP.

Ilo mepe UEHTpaJIHM3alUH CUCTEMBI
yIpaBieHus: 0COOCHHOCTH FOPUANIECKO-
o cTaryca OpraHOB TOCYAapCTBEHHOM
0€30MMacCHOCTH MOJIJABCKOM aBTOHOMHH
ObuTH CBEZCHBI K MUHUMYMY. OHU OBIIH
MPUPABHEHBI K MECTHBIM TEPPUTOPH-
anpHbM opranam I'TIY-HKBJ[ YCCP.
B 1930-e rr. opraHbl rocygapcTBeHHOI
0e30IaCHOCTH  aBTOHOMHH  SIBJISIIUCH
COCTaBHOHM YacThIO COBETCKOTO perpec-
CUBHOTO MexaHM3Ma B YkpauHe. OHH
ObLIN 33/ICICTBOBAHbI B IPOBEICHUH IIPO-
THUBONPAaBHOW BHECYNEOHOW pacrpasbl,
npeciaeoBaHus JIOAel MO COUUAbHBIM
U HAlUOHAJBHBIM MpHU3HAKAM, TPOUC-
XOXKJICHHUIO, TTONIMTHYECKUM YOCKICHUSIM
¥ MHBIM KPUTEPHSIM.
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SJAIMUTA CYBBEKTUBHOI'O ITPABA
HA TBOPYECTBO. CITIOCOBBI
N CPEACTBA 3AIIMTHI CYBBEKTUBHOI'O
ITPABA HA TBOPYECTBO

Ceeriiana CABYPA,
acMpaHT Kadeaphl MpaBa HHTEIUICKTYaILHOW COOCTBEHHOCTH
1 KOPIOPATHBHOTO MpaBa
HanwmonaneHoro yHuBepcutera «Onecckas Iopuandeckas akageMusdy

AHHOTALNUA

B craree paccMOTpeHbI OCHOBHBIE aCIHEKThl OXPaHbI U 3alUThl CYObEKTHUBHBIX IPaB
ABTOPOB — CIIOCOOBI M CPEICTBA 3alUTHI. B cTaThe Takke paccMarprBaeTcs 3HaUYSHHE U pac-
KPBITHE TOHSATHUS «CIIOCO0» 1 «CPEICTBOY VTS NAJIbHENIIIETO 000CHOBAHHUS Pa3HHUIIBI MEXKITY
Croco0OM 3aIUThl ABTOPCKUX MPAB U CPEICTBA. YUHUTHIBAs HE3HAYHTEIBHOE KOJINYECTBO
paboT NpaBoOBEIOB MO TOMY BOIIPOCY, ABTOP BHICKA3bIBACT OCHOBHBIE MbICII OTHOCHTEIIb-
HO BO3MOXKHBIX CIIOCOOOB M CPEZCTB 3alIUTHI CYOBEKTHBHOTO IIpaBa Ha TBOPUECTBO. Takas
CHCTEMATH3alUs JAET BO3MOXKHOCTb JIETATIBHO PACCMOTPETH CIIOCOOBI 3aILIUThI U KOHKPETH-
3UpPOBATh HEKOTOPBIE U3 HUX MPH TIOMOIIY OMMCAHUS CPEZICTB 3aIllHThI.

KiroueBble cjioBa: criocod, CpeicTBo, 3alIUTa, aBTOP, CyObEeKTUBHOE IIPABO.

PROTECTION OF SUBJECTIVE RIGHT TO CREATION.
WAYS AND MEANS OF PROTECTING A SUBJECTIVE
RIGHT TO CREATIVITY

Svetlana SABURA,
Postgraduate Student of the Department of Intellectual Property Law
and Corporate Law of the National University “Odessa Law Academy”

SUMMARY

In the article have been reviewed the basic aspects of protection and protection of
subjective rights of authors — methods and remedies. In the article have been reviewed
the meaning and disclosure of the terms “way” and “means” to further substantiate the
difference between copyright protection and remedy. Considering the small number of
works of jurists on this issue, the basic ideas on possible ways and means of protection
of the subjective right to creativity are given. Such methods as civil, administrative
and criminal are disclosed. Is noted the existence of judicial and non-judicial means of
protection, contractual and non-contractual. Some types of remedies for the subjective
right to creativity are disclosed, such as: the ability to use a copyright mark, the
condition of a contract, a lawsuit and measures, such as securing a lawsuit, a rule of any
law governing copyright and aimed at such protection, a court decision to ban a work,
phonograms, performance production, broadcasting and wiring, termination of their
distribution, removal, confiscation of all copies of a work or phonogram, etc.

Key words: way, means, guarding, author, subjective law.

Mpui 06s13a1b1 ¢ MOOOIO 3aWUWaAMD
ceou npasa.

L1l Pycmasennu « Bumsaszv

6 MU2POBOL WKYpey

[ocTranoBka mnpodaembl. Bompo-
Chl 3alUTHl CYOBEKTUBHOTO IIpaBa Ha
TBOPYECTBO C KaXKIbIM JHEM CTAaHOBAT-
cs1 Bce Oonee aKkTyal bHBIMH U BaYKHBIMH
JUTsL MHOTHX JIFOZICH pa3HBIX Harpasiie-
HUN JEATETBHOCTH: TBOPUYECKUX JIesATe-
Jei, akTepoB, HesTeneil Imoy-Ou3Heca,
MOTPEOUTENEe pPe3ynbTaToB TBOPYECKOH

NESITETBHOCTH M MHOTUX JIPyTHX. Yie-
Js1s1 BHUMaHHE CIoco0aM M CpelcTBaM,
UCTIONB3YEMbIM ISl 3alUThI CyOBEKTHB-
HOIO IpaBa Ha TBOPYECTBO, IPABOBE/IbI
MOTYT TIIPEIOCTaBUTh BaXHYI HHOP-
MalHi, KOTOpas MOXeT OBbITh MoJie3Ha
B IIPOLIECCE peaM3alliy paBa Ha 3allly-
Ty u ee 3¢pdexruBHOCTh. [Ipu mogxone
K BOIIPOCAM 3alIUThl CyObEKTUBHOTO Mpa-
Ba Ha TBOPYECTBO BAXKHBI KaK OCHOBHEIC
aCTeKTHl B MEXaHM3MaxX 3alUThl OO
MOHATHH («CIIOCO0» M «CPENCTBOY»), TAK
U OINHCaHWE XapaKTepHBIX CI0co0oB



3aIIUTHI IS ONPE/IEICHHBIX BUIOB TBOP-

YECKOM JAeATENIbHOCTH CyObEKTOB TBOpUE-

CTBa.
AKTYyaJIbHOCTh

TeMbl  HCCJIEI0-
BaHus. OTCYTCTBHE CHCTEMBI YETKO
c(hOpMYIMPOBAHHBIX CHOCOOOB 3aLIUTBHI,
OTHOCHTEJIBHOE HEOOJIBIIOE KOJIUYECTBO
MCCIIEIOBaHMUI 10 TeMe 3allUThl CyOBheK-
THUBHOTO TIpaBa Ha TBOPYECTBO, HAIHUYHE
HCCIIEI0BaHMIT 10 TeMe 3alHTHI TpaBa Ha
TBOPYECTBO, OPUCHTHPOBAHHOE HA COBET-
CKO€ U ITOCTCOBETCKOE 3aKOHOJATEIbCTBO,
B HEKOTOPBIX BOINpPOCAaX TPeOyromuX
3HA4YUTEIbHBIX J0pPabOTOK, — BCE 3TO
[POBOLMPYET HEOOXOAMMOCTh OCYLIECT-
BJISITH IOMCK aKTyaJIbHbIX, COBPEMEHHBIX,
a TIaBHOE — JEHCTBEHHBIX CIIOCOOOB
3alIUThl CyOBEKTUBHOTO IpaBa Ha TBOP-
YECTBO.

Cocrosinue ucciaenoBanusi. Bormpo-
caMH 3alllUThl HpaB B LEIOM, & TaKKe
3alIUThl CyOREKTHBHOTO MpaBa Ha TBOP-
YECTBO 3aHMMAIINCh TaKHe Hay4YHBIC JIesi-
tenu, kak: Mogpge O.C. («OcHOBHI aBTOp-
ckoro mpasa» (1969 r.)), ['pudanos B.II.
(«Ocy1iecTBieHre W 3aluTa TPaKAaH-
ckux mpaBy, (2001 r.)), CepebpoBckuit
B.1. («Bonpocsl COBETCKOTO aBTOPCKOTO
mpaBa» (1956 r.)), Ilumxka Pb. («Oxo-
pOHa TpaBa iHTEJIEKTyalbHOI BIACHOCTI:
aBTOPCHKO-TIPaBOBHi acmekt» (2002r.)),
UYeprkoB B.JI («Cynebnas 3ammra mpaB
n uHTEepecoB aBTopoB» (1971r1)), bene-
muciok .M. («IlociOHuk mns cynniB
3 iHTeNekTyaspHOI BiIacHocTi» (2018r)),
Munonpuropa O.A., [luponpuropa A.A.
(«IIpaBo  iHTENEKTyalbHOI  BJIACHOCTI
Vkpainn»). MHOro BHHMaHHS 3allH-
TE€ IMpaB, KOTOpPbIE BO3HUKAIOT y CTOPOH
B aBTOPCKHMX NPABOOTHOIICHUSX, YACIH-
na mpodeccop Xapuronosa E.U. B cra-
The «[IpaBOBIIHOCHHU IHTEJIEKTYaIbHOT

BJIACHOCTI, 10 BHHHMKAIOTH BHACIIIOK
CTBOpPEHHS pe3yibTariB TBOPYOL
IiSUTBHOCTI  (KOHLENTYyalbHI  3acaji)»

(2011 1), mpodeccop VYmpsHoBa IA.
(MoHOrpaduy Ha TEMBI IUIATHATA).

Ha nmaHHBEI MOMEHT B CBSA3M C pa3s-
BUTHEM 3aKOHO/IATEIILCTBA B chepe mpasa
MHTEIUICKTYaJIbHOH COOCTBEHHOCTH HMMe-
I0TCS HEKOTOpPbIE PA3MBIIUICHUS HPaBO-
BEJIOB OTHOCHTEIILHO BO3MOXHBIX K MPH-
MEHEHHUIO METOZIOB, CIIOCOOOB M CPENICTB
3aIUTHl TBOPYECKHUX IMPaB JIHI, KOTOPHIE
MOT'YT OBITH B3STHI 32 OCHOBY Ipu op-
MHpPOBaHHE YETKOW CHUCTEMBI CIOCO0OB
W CPEICTB 3aIIUTHI TAKUX TIPAB.

Heabo u 3agaveil cTaTbM SBIS-
€TCsI WCCIIeIOBaHUE HAyJHBIX 3HAHUI

B cepe 3aluThl CyOBEKTHBHOIO MpaBa
Ha TBOPYECTBO, a TaKXKE ONMpPEHCICHUE
1 ONHCAaHHE CYIIECTBYIOIIHX CIIOCOOOB
U CPECTB, KOTOPBIE MOTYT OBITH HCIIONb-
30BaHbl B MPOLECCE 3AIIUTHI CYOBEKTHB-
HOTO TIpaBa Ha TBOPYECTBO.

H3510:keHNEe OCHOBHOIO MaTepuaJia.
ITpaBo Ha TBOPYECTBO [TAHO HYEJIOBEKY OT
CaMoro pPOXK/ICHUS, TaK KaK YEIOBEK He3a-
BHCHMO OT BO3pacta MOXET CO3[aBaTh
OpHUI'MHAJIBHBIC TIPOU3BEICHUS U OCY-
IIECTBIATh OTKPBITUS. OOILIEN3BECTHO,
YTO JUIS MOSIBIICHUSI B CBET IIPOLYKTOB)
TBOpYECTBA HEOOXOMMMa JESTEIbHOCTD
pasymMa © Hamudue COHOPMUPOBAHHOI
OCO3HAHHOCTH, KOTJA YENOBEK TOYHO
NOHMMAeT, YT0 OH co3gaer. Ilpu 3TOoM
pPEOEHOK TOXKE MOXET OBITh aBTOPOM HIIH
COOCTBEHHUKOM IPaB UHTEJUIEKTYaIbHON
cobcTBeHHOCTH. TakuM 00pas3oM, mpaBo
Ha TBOPYECTBO MPHUHAICKHUT JIOOOMY
YEJIOBEKY, a OTCIO/Ia — U [IPABO HA 3aIlIUTy
ABTOPCKUX TIPaB M PE3yJbTaTOB TBOpUE-
CKOH JIeSTEIbHOCTH.

Kareropust «TBOpYECTBO» — JOCTa-
TOYHO IIMPOKOE MOHSATHE, KOTOPOE CIIO-
COOHO BKIIOYUTH B ce0s MHOXECTBO
HAIPaBICHUH ASSITEIbHOCTH, TAKUX KaK:
aBTOpPCKasi  JEATENBHOCTh  (ITHCaTeny,
XyIOXKHUKH, aBTOPHl  KOMIIBIOTEPHBIX
HporpaMM M JIpyrue JIuia, AesSTeIbHOCTh
KOTOPBIX peryiampyercss 3akoHOM YKpa-
uHbl «O0 aBTOPCKOM IIpaBe U CMEXKHBIX
npaBax»), HAYYHO-TEXHUYECKAs JIeITeIb-
HOCTb (TEXHHYECKOE TBOPUYECTBO), BBIBE-
JeHHe HOBBIX COPTOB PAaCTEHHH M MOPOI
JKHBOTHBIX, MOJYYeHHE palHOHAIIH3a-
TOPCKUX MPEITIOKEHHUIH, MPeJOCTaBICHNE
HayYHO-TEXHUUeCKOi MH(OpMaImy, co3-
JaHWe ¥ BIaJCHHC MPaBaMU HA 3HAKH HA
TOBapbI M YCIYTH.

Bce naHHbIe HalpaBlICHHS XapakTe-
pH3YIOTCS ceuu(pUIeCKUMH IPU3HAKAMHE
U MHOTIA TPeOYIOT XapaKTepHbIX Ul HUX
CIOCOOOB M CPEJACTB 3allUTHI MPaB HX
CyOBEKTOB.

«3amunTa UMYIECTBEHHBIX U JIMYHBIX
HEHUMYIIECTBEHHBIX IPaB aBTOPOB, HCIIOJ-
HUTENeH, npou3BoauTenell (oHorpamMm
U OpraHM3aluil BeUIaHWs] OCYIIEeCTBIIS-
eTCsl HOpMaMH pasHbBIX oOTpacieil mpa-
Ba — YTOJIOBHOTO, aJMHUHHCTPATHBHOTO,
rpaxaaHckoro u apyrux. Ho wamie Bcero
OPUMEHSAIOTCS ~ IPaXkJIaHCKO-IIPaBOBbIC
CIMOCOOBI U CpPENCTBA 3aLIUTHI AaBTOPCKO-
TO TpaBa M CMEXHBIX NpaB. Hapymienue
IpaB aBTOpa MOTYT OBITh CBSI3aHbI C HAPY-
[ICHUEM €T0 UMYILIECTBEHHBIX HHTEPECOB
WITH TOJIBKO JIMYHBIX TPaB. BhIMyCK B cBET
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npou3BesieHust 06e3 0003HaYeHHS UMEHH
aBTOpa C M3MEHEHUSMH, CaMOCTOSATEIb-
HO OCYIIECTBICHHBIMH H31aTEIbCTBOM,
MIOCTAaHOBKA JIPaMaTH4eCKOro IpOH3Be-
JeHUs1 ¢ M3MEHEHHsMU 0e3 omoOpeHus
aBTOpPa, MCKAXKCHUS TPOM3BE/ICHUS — BCE
9TO HapyIICHHUs JMYHBIX MpaB Oe3 mare-
pHuanIbHOTO Bpena. B Takux cimydasx aBrop
HMeEeT IIpaBo TpeOOBaTh YOBIETBOPEHUS
€ro HapyIIeHHBIX HHTEepecoB» [1, c. 57].

«IIpaBo Ha 3amMTy TpENCTaBIAET
€000 BO3MOXKHOCTb IPUMEHEHHS YIIOJI-
HOMOYEHHBIM JIMLIOM MEp HPaBOOXpPaHU-
TEIIBLHOTO XapakTepa. A U3 3TOro CIEIyeT,
YTO MpPaBO Ha 3aIUTYy B MaTepUaANIbHO-
[IPAaBOBOM 3HAYCHUS — JIMIIb OTHO U3 IIpa-
BOMOYHH CyOBEKTUBHOIO T'PaXXAaHCKOTO
1paBa, OAWH M3 3JIEMEHTOB €T0 COAEpIKa-
HUS» [2, . 272].

B cnoBape monsiTHE «CcmOCO0» 03Ha-
YJaeT «OIpenelieHHoe neiicTBue (mocie-
JOBaTEIbHOCTh JICHCTBUIl), TpHEM MIN
CHCTEMY IIPUEMOB, KOTOPasi JaeT BO3MOXK-
HOCTh CJieJlaTh, OCYIIECTBUTH 4YTO-IH0O,
JIOCTHYB Yero-ubo [3], a moHsTHE «cpen-
CTBO» O3HAYaeT «IpUeM, KaKoe-JI10o
CIICLMAJIBHOE JIeiiCTBHE, KOTOpOE Jaer
BO3MOKHOCTb OCYIIECTBUTh YTO-TH0O,
JOCTHYB 4ero-ubo; cnocoby» [4].

Crioco® mojpa3ymMeBaeT OTBET Ha
BOINPOC «KaKHUM o00pazoM?», a «cpel-
CTBO» — «mpH ToMomu dero?». Taxoe
MMOHMMaHUE OOOMX TOHATHH MO3BOJUT
JeTajJbHee PACKPHITh BCE acIeKTHI 3allln-
Tl CyOBEKTHBHOTO TpaBa Ha TBOPYECTBO
U JacT BO3MOXXHOCTb IOHSATh, KaKUM
00pa3oM ¥ IPH MOMOIIH KaKUX «OPYIHID»
IOPUCTIPYACHIIMM 3TO CTaHOBUTCS BO3-
MOXXHO 7151 CYOBEKTOB aBTOPCKHX IIPaBO-
OTHOIIEHHH.

I'pubanoB B.II. cumraer, uTo mpaBo-
MOYHOCTbH 3aIIUTHl MPEACTaBIsIET co00it
B TOM YHCJIE€ ¥ BO3MOXKHOCTB IpEKpallie-
HUSI IPOTHUBOIIPABHOTO MTOBEICHUS ITyTEM
CaMOCTOSITEIEHOTO TPHIMEHEHHUS CPEJICTB
MIPUHYANUTENBHOTO BIMAHUA [5, c. 106].

CBoeBpeMeHHOE IPHHSTHE Mep 3allIn-
THl MOXKET NPEAOTBPATUTh MHOTHE TBOP-
YEeCKUE «Ka3yChb» M HE JOIyCTHTb Hapy-
LIEHHEe ITIpaB CyOBEKTOB CHCTEMBI IpaBa
HHTEJUIEKTYaIbHOI COOCTBEHHOCTH.

B mpakTHke BO3MOKHBI DPa3INyYHbBIC
MOCJIEACTBUSL  HApPYIICHUS  aBTOPCKHX
Ipas.

B wucropum wusBecteH ¢akt, Korma
HCKa)KCHHE COAEPKaHMsI MaTepualia n3ia-
TeleM IpHBeNI0 K rpyOeiimed ommoOke,
KOTOpasi WCKa3mia CYIIECTBYIOUIYIO JeH-
CTBHTEIIFHOCTb. JTO KacaeTcs IHCeM
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Awmepuro Becny4un, MMeHeM KOTOpPOro
Ha3BaH MarepuKk AMepHKa, OTKDPBITHIH
Konymbom. Ipu u3gaHuu muceM 3TOrO
YeJoBeKa M3/aTeNb JOMYCTHI HeOIy-
CTHMYIO BOJIBHOCTb, KOTOpPas BBLIMJIACH
B nanbHelineM B cyaeonoe aeno Komymba
npotuB Becmyuun, koTopas paccMarpu-
BaJach yXKe I0CJIe CMEpTH 00enx Mope-
nnasaresneid. HeusBecTHBI — u3parens,
KpoMme mnmceM Becmydun, 0OpalieHHBIX
K Jlopeno Mennau, He ¥Men OONbBIIEro
Marepuana u, kak mumrer Credan LBeiir,
«4TOOBI MPOTHBONOCTABUTH YETHIPE ILIA-
BaHus Becmyyun deThlpeM IUIaBaHUAM
Konymba, aHOHUMHBIH H3[aTENb PELIHIT
«paccMoTpeTh» Marepual...Kpome toro,
n3zarens 100aBUII B CBOIO KHHUTY Pa3HbIC
oipoOHOCTH, B3ATHIC U3 IHUCEM M OT4e-
TOB JPYrMX MopeIUiaBareneid, u Omaro-
MTOJYYHO TOJMYYHI.. CIOXKHYIO CMECh W3
MpaBbl U HEIPaBIbl, KOTOpas HA COTHH
JIET CTaja TOJIOBOJIOMKOHM [UIS YYEHBIX
1 nana AMepuke Ha3BaHue...» [0, c. 438].

3amyTUTBEC OT TONOOHBIX HapyIe-
HUH aBTOp WM JPYroe JIMIO, KOTOpOe
SBIAETCA CyOBEKTOM IpaB HHTEIUIEKTY-
QJILHOM COOCTBEHHOCTH, MOTYT IIPH [TOMO-
LM OIpPE/ENICHHBIX CIOCOOOB M CPE/ICTB
3aIUTHI, TapAaHTHPOBAHHBIX HAI[MOHAIIb-
HBIM 3aKOHOJIATEIbCTBOM YKPauHBI.

BO03MOXXHOCTH 3aIllUTBl WHTEJUICK-
TyanbHOH COOCTBEHHOCTH MOXKHO pas-
JCIUTh Ha IOPUCAMKIHOHHYIO (opmy
1 HEIPUCAUKIHOHHYI0 (OPMBI 3aIIUTHI.

KOpucanknuonHast Gopma 3aIInATHI
IIpaB NPeayCMaTPUBACT 0OuUil U cheyu-
AbHBLI TIOPAAKY 3aLIUTHI IIPaB.

B cootBercTBuM C 1. 2 cT. 16 I'pax-
JIAHCKOTO KOJeKCa YKpamHBI «CIoco0amu
3aIIUTHI IPAKIAHCKUX TIPaB U HHTEPECOB
MOTYT OBITh:

1) mpu3HaHMeE MpaBa;

2) npu3HaHUE CJICIKA HEACHCTBU-
TEJIbHOM,

3) npekpaiieHue JEHCTBUI, KOTOpbIE
HapyIIaoT 1paBa;

4) BO300HOBIIEHHE COCTOSHHS, KOTO-
poe CyIIeCTBOBaIO 10 HapYILICHUS;

5) npuHYIUTEIbHOE BBITIOJIHEHHUE
00513aHHOCTH B HaType;

6) M3MEHeHHE NTPABOOTHOLICHHS;

7) npekpaiieHue MpaBOOTHOLICHHS;

8) Bo3MeleHHE YOBITKOB U IpPYyTHE
croco0bl BO3MELICHUS! UMYILECTBEHHOTO
Bpeza;

9) Bo3MeIIEHHE MOPAILHOTO (HENMY-
IIECTBEHHOTO) Bpe/a;

10) mnpu3HaHue HE3aKOHHBIMH
pemeHni, AedcTBHH win Oe3neicTBUs

opraHa rocy/lapcTBEHHOH BIacTH, OpraHa
Biactd ABTOHOMHOW PecnyOnuku Kpbim
WM OpraHa MECTHOTO CaMOYIpaBIICHUS,
UX TODKHOCTHBIX U CITY)KeOHBIX U [7].

I'pasknaHcKoe 3aKOHOJATENbCTBO Mpe-
JIOCTaBIISIET KKAOMY IPaBO OOPaTHTHCS
B CyZ 3a 3aIIUTOH CBOETO JIMYHOTO HEU-
MYIIECTBEHHOTO WJIM HWMYIIECTBEHHOTO
IpaBa U MHTEpeca.

JlanHBIE HOPMBI MOXKHO OTHECTH
K 001meMy MOpPSIAKY 3allUTHl TIpaB JIAI.
CrennanbHblil MOPAIOK 3alUTHl pery-
JIMPYeTCs CIELHAIbHbIM 3aKOHOZATElb-
CTBOM, B YAaCTHOCTH: 3aKOHOM YKpauHBI
«O0 aBTOPCKOM TpaBe U CMEXHBIX Ipa-
Bax», 3akoHOM YkpauHbl «O0 oxpaHe
IpaB Ha MPOMBIIUICHHBIE 00pa3lb»,
3axoHOM Ykpausbsl «O0 oxpaHe mpaB Ha
3HAaKH JJIS TOBApOB M YCIYr» U IPYTHMH
CHEeNNAIBGHBIME 3aKOHAMH M TI0/[3aKOH-
HBIMHU aKTaMH, KOTOPEIE IpeycMaTpHBa-
0T 3aIIUTy B OpraHax rocylapCTBEHHOTO
YIpaBlIeHHs, 3aIIUTy B OpraHax AHTHMO-
HOIOJILHOTO KOMHTETA, 3aIllUTy B OpraHax
rOCY/apCTBEHHOH TaMOXXEHHOH CITy>KObI
YKpauHsl.

HeropucnukunonHnas Gpopma 3aIuThl
(camo3amiuTa) mpeaycMaTpUBaeT 3aLIUTY
IpaBa HMHTEJJICKTYaJbHOH COOCTBEHHO-
CTH CBOMMU CHJIAMU U TIPH ITOMOIIH MIPO-
Leayp NMPUMUPEHHUS, TaKUX, KaK, HAIPH-
Mep, MEANaIys.

B cmywae nemoctmkeHus sddexra
OT CaMO3AIIWUTHl JIUIIO0 MOXET BOCIIOJNb-
30BaThCsl IOPUCANKIMOHHBIME (hopMaMu
3aIIUTHI, CPeIy KOTOPHIX MOXHO BbIIe-
JIUTH TAKKE:

1) BO3MOXHOCTH 3alIMTHI HpaB COO-
CTBEHHHUKOB IMpaB HHTEIUICKTYaJIbHOH
COOCTBEHHOCTH IPH IIOMOILIM HOPM H MEp
aJIMMHUCTPATHBHOIO XapaKTepa C y4a-
CTHEM OpraHa TOCyHapCTBEHHOH BIAacTH,
¢ npumenenneM HopM Kozmekca Yikpaunbt
00 aIMHHHCTPATHUBHBIX IIpaBOHApyIIe-
HUAX, B yacTHOCTH cT. 512 KYoAIl, koro-
pasi TpexycMaTpUBaeT OTBETCTBEHHOCTH
B BHJE HaJlOKeHHWs IuTpada 3a Hesa-
KOHHOE MHCIIONb30BaHHE OOBEeKTa Ipa-
Ba HHTEIUICKTYaJIbHOH COOCTBEHHOCTH
(J1MTEpaTypHOTO WIJIM XYJOKECTBEHHOTO
[IPOU3BEJCHUS, UX MCIIOJNHEHHMS, (OHO-
rpaMMBbl, Iepeayd OpraHu3aldM Bella-
HHS, KOMIIBIOTEPHOH IMpOrpaMmbl, 0a3bl
JTAHHBIX, HAyYHOTO OTKPBITHS, H300peTe-
HUS, TIOJIE3HONH MOJIEIIH, MPOMBIILIEHHO-
ro oOpasia, 3HaKa Ui TOBapOB U YCIYT,
TororpaMu MHTETPATBHOH MHKpPOCXe-
MBI, PalMOHAIN3ATOPCKOTO IPEIJIOKe-
HUSI, COPTa pacTeHHH U JIp.), IPHCBOCHUE

aBTOPCTBA Ha TAaKOH OOBEKT WM Jpyroe
YMBILIIEHHOE HapylleHHe MpaB Ha 00b-
€KT IIPaBa MHTEIUICKTYaJIbHOH COOCTBEH-
HOCTH, KOTOPOE OXPAHSETCS 3aKOHOMY
[8];

2) BO3MOXKHOCTH 3alUTHl I'PasKAaH-
CKO-IIPaBOBBIM CIIOCOOOM, KOTOPAsi TIPO-
HCXOAUT IPH TIOMOIIX HOPM I'PaXKIaHCKO-
TO 3aKOHOJATEIIbCTBA U IACT BO3MOXKHOCTb
COOCTBEHHUKAM IPaB HHTEIUICKTYaIbHOM
COOCTBEHHOCTH 3alllHIIATHCS MPU MOMO-
M YCJIOBHH, NPONUCAHHBIX B JJOTOBOPE
(ecyu TaKoBOIt OBLT), a TaKXKE TP TOMO-
my HopM I'paxkaaHckoro Konekca YKpau-
HBI [IPU 110/1a4€ UCKA B CY;

3) npH MOMOIIY YTOJIOBHOTO 3aKOHO-
JIaTeNbCTBa YKPauHbl, KOTOPOE COACPIKUT
HOPMBI, HAIIPABJICHHBIC HA 3aIIUTYy IIPaB
COOCTBEHHHMKOB HHTEJUIEKTYaJIbHOH COO-
CTBEHHOCTH COIIACHO CT. cT. 176, 177,
229 YronoBHOro KojieKca YKpauHblI.

Bce crtocoOs1 1 cpencTBa 00beIUHSET
OIIMH MEXaHW3M M HCTOYHHK PEryIHpo-
BaHUS — 3aKOHOJATEeNIbCTBO, KaK MHCTPY-
MEHT, KOTOPBHIM MOXKHO IIOJIb30BaThCs
IpH 3aIUTe UMYLIECTBEHHBIX U HEUMY-
IIECTBEHHBIX IpaB aBTOPOB M JPYIruX
COOCTBEHHUKOB IIPaB MHTEIUIEKTYaJIbHOM
COOCTBEHHOCTH.

CpeAcTB 3alUThl HHTEIICKTYaIbHBIX
paB HaMHOTO OOIbIe, YeM CIOCOOO0B.
K cpencTBaMm MOXXKHO OTHECTH:

1) BO3MOXXHOCTD HCIIONIB30BAHUS 3H-
KA OXpaHbl a8MOPCKO20 Npaed, KOTOPbIH
COCTOHT M3 TPeX JIEMEHTOB: JIATHHCKOM
oykBsl C B kpyre — ©, uMeHH (HaMMEHO-
BaHU:) COOCTBEHHUKA HCKIIFOYMTEIBHBIX
aBTOPCKUX IIpaB, T0fia MEPBOTrO OMyOIH-
KOBAaHUs NPOM3BE/ICHUS, XOTS IPaBOBOH
3aIIUTON OyayT IOJIB30BATHCS KAaK IPOM3-
BEJICHUS C JaHHBIM 3HAKOM, TaK U TPOM3-
BeJleHus 6e3 Hero;

2) CpEenCcTBOM 3allUTHl TBOPUYECKHUX
IpaB TaKXe MOXXHO CUHUTATh UCK 8 C)O,
BKJIIO4Yast MepsI obecriedeHns ucka. Cyon-
CKThI aBTOPCKHX U CMEIKHBIX MIPaB UMCIOT
BO3MOXXHOCTB 3alIMIIATh CBOH HHTEPECHI
B Cy/leOHOM IOps/IKE HE TOJBKO TOTIA,
KOIZla MX IpaBa Y€ ObLIM HapyIIeHSI,
HO M B ciydyae CYyLIECTBOBAHHS peallb-
HOHM yrpos3sl UX HapyLIeHHsA B OyayLiem.
CoBepilieHHe KaKUM-THOO JIHIOM Jei-
CTBHUI1, KOTOpBIE CO3NAIOT TAKYI0 YIpo3y,
3aKOHOJATEIbCTBO NPU3HACT HAPYIICHHU-
€M MpaB, JTAIOLIMM OCHOBaHHUE IS Cye0-
HOU 3aIUTHI;

3) cpencTBOM MOKHO CUMTAaTh HpH-
MCHEHUE KaKOW-IMO0 Hopmbl 3aKOHO-
damenbcmea, PETYNUPYIONEed JTaHHBII



BOIPOC M HAIPABJICHHOM Ha 3aI[UTY MPaB
CyOBEKTOB TBOPUECCKOM JIESATEIBHOCTH;

4) cpencTBOM 3alUTBl MOXET OBITh
COOTBETCTBYIOIICE YCIOBHE JIOTOBOPA,
OTMEUEHHOE B pasielie JJOroBopa «OTBET-
CTBEHHOCTb CTOPOHY;

5) peuwenue cyda o 3ampeTe BBHITyCKa
npou3BeeHus, (OHOTPaMM, HCHOITHECHHS
MOCTaHOBKH, TIepeiaun B 3upe u T.II.

«Takoe Cpe/ICTBO 3aIUTHI ABTOPCKOTO
npaBa, Kak 3ampeT BBIMYCKa MPOH3Belie-
HHS B CBET (& €CJIM OHO yXe€ BBIMYIICHO
B CBET, TO MPEKPAILCHHE €ro pacnpocTpa-
HCHUsI), MOXKET OBITh NPHMEHEHO B TOM

ciiydae, KOrma HEBO3MOXKHO 3allHTHTh
mpaBa  aBTopa  JAPYTHM  CIIOCOOOM»
[9, c. 422].

BriBoabl. B mporecce passutus Toit
WIIM MHOW OTpaciM MpaBa HapaOaThIBaeT-
s IPaKTHKa, KOTOpast TaeT BO3MOXKHOCTD
3alUIaTh IpaBa CyOBEKTOB MPaBOOT-
HoueHuil. Hopmbl mpaBa, KoTopbIe pery-
JTUPYIOT OTpeeNleHHbIe O0IIeCTBEeHHBIE
OTHOILICHUS, BO3HUKAIOT 3HAYUTEIBHO
MO3)KE CaMHUX IIPAaBOOTHOLICHUH. YUHUTHI-
Basl, 4TO aBTOPCKOE NPaBO KaK OTpacib
npaBa J0Jroe BpeMsi HE MMEJIO COOTBET-
CTBYIOIIETO W HAJUICKAILETO Pa3BUTHS,
c(hOpMHPOBATIOCH MHOXECTBO KOJUIM3HUH
U OIpENEeNEeHHbBIX CI0KHOCTEH MpH 3aIu-
Te CyOBEeKTHBHOTO IIpaBa Ha TBOPYECTBO.

CB0OOOy TBOpUYECKOW JESTETHHOCTH
MOKHO OXapaKTepH30BaTh KaK €CTECTBEH-
HOE IPaBO, KOTOPOE MPUHAJICKUT BCEM
JIOASM C MOMEHTa pOXAEHHs (CyObek-
THUBHOE IIPABO), U KaK 3JIEMEHT B CHCTEME
IpaXkIaHCKHX IPaB.

OTO NOHMMaHHWE SBIAETCA Ba)KHBIM
IPY PACCMOTPEHHUU OCHOBHBIX HalpaBlie-
HUHA U BO3MOXKHOCTH aBTOPOM IIOJYYHUTb
3aIUTy CBOETO CYyObEKTHBHOIO MpaBa Ha
TBOPYECTBO. 3alIUTON MOXHO CUYHTATh
MIPEAOCTABICHHYI0 YEJIOBEKY BO3MOXK-
HOCTh IIPUMEHHTh MPABOOXPAHHUTEIb-
HBIE MEpBI IS IPEAYIPEKICHUS] CaMOTO
HapyUIeHUs] WX BO30OHOBIICHHS Hapy-
IIEHHOTO TpaBa.

IIpaBo Ha 3amuTy B Kakux Obl TO HH
ObLIO IPAaBOOTHOILEHHUSX BO3HUKAET, KOT-
Jla eCTb Halu4yue CyOBeKTHUBHBIX IIpaB,
KOTOpOE HapyIllaeTcs APYTHMH JIHIAMH.

Ha 3amuTy BBICTYNAIOT Ipa)kIaHCKHE
MPaBOOTHOUICHHUS, U OHH IPEJOCTABISIOT
COOCTBEHHUKY CYOBEKTHBHBIX IPaB BO3-
MOXKHOCTb TPEIOTBPATUTh U MPEKPATUTh
MIPaBOHAPYIIEHUS 110 OTHOIIECHHIO.

3amuTa mTpaB HeoOXoaWMa, Korma
y CyOBbeKTa TBOPYECKOW IesTelbHOCTH
€CTh OCHOBAHHMS CUUTATh, YTO €T0O IpaBa

MOTyT OBITh HapyLIEHbI, KOI/a CYIECTBY-
€T peaJibHas yrpo3a HapylIeHHs TaKuX
npas.

CoBpeMEHHOE TPaXKIaHCKOe, aJaMH-
HHUCTPAaTHBHOE M YTOJOBHOE MPaBO JAIOT
CyOBEKTy TBOPYECKOU ESTENLHOCTH BO3-
MOXKHOCTh B HEKOTOPBIX CIIydasx 3allli-
TUTh CBOM MpaBa, HO €€ HEI0CTaTOYHO,
YTOOBI TPEJOCTABUTH OOBIINE BO3MOK-
HOCTH 3allMIAaTh TBOPYCCKYIO «HHIY-
CTPHIO» IOPHUANYECKH KaueCTBEHHO, TaK
KaK 3TH MHCTPYMEHTbI HE CHCTEMaTH3H-
POBaHBI U U3JI0JKEHBI JOCTATOYHO HOBEPX-
HOCTHO, TPeOYIOT «MOAEPHHU3ALIHNY.

DTO CBs3aHO elle M ¢ TeM (aKToM,
YTO COBPEMEHHOE TIPaKAAHCKOE, aaMH-
HHUCTPATHBHOE, YTOJIOBHOE 3aKOHO/IATEIb-
CTBO SBJISIETCS TEPEKUTKOM COBETCKUX
BPEMEH, B KOTOPBIX ACHCTBOBAJ IIPUHIIHIT
«ABTOp CO37aeT NPOU3BEACHHE HE JUIs
cebs1, a 11 00IIecTBa. .. T CPEeNCTBa, MPH
MOMOIIM KOTOPBIX MPOU3BEICHUS MyOITH-
KYIOTCS W PAaclpoCTPaHSIOTCS  (TOIO-
rpa¢uu, TeaTphl, KHUHOCTYAUH H Jp.),
NPUHA/UIEKAT 0 MpaBy COOCTBEHHOCTH
CoBeTCKOMY TOCYNapCTBY M HaXOAsATCS
B YIPaBJICHUH COLIMAIILHO 00pa30BaHHBIX
HuM rocynapcTs» [10, c. 40].

Bompocsl KOHKpeTH3auuu crnocodoB
U CPEICTB 3alIUThl CyOBEeKTUBHOTO Mpa-
Ba Ha TBOPYECTBO OCTACTCSI HEUCCIIEHO-
BaHHBIMU M OCTABIICHHBIMH 0€3 BHHMa-
HHS TPAaBOBENOB, TaK KaK B y4cOHHKaXx,
a TeM OoJiee U B CAMOM 3aKOHOZIAaTeIbCTBE
HEBO3MOXKHO HAHTH CITUCOK KOHKPETHBIX
CIoco0OB M CPEICTB, KOTOPbIE MOXKHO
NPUMEHNTh IIPY HApYIICHHH TeX WIH
MHBIX IIpaB aBTOpa, Hay4HOro pPabOTHU-
Ka M JPYTHX JHI TBOPYECKOH IesTellb-
HOCTH. «/lelcTByloIIee HaIMOHAIBHOE
3aKOHOJIATETIbCTBO HE COJEPIKUT KOHCO-
JUMPOBAHHOTO MAcCHBA HOPM aJMHHU-
CTPaTHBHO-IIPABOBOTO XapakTepa, KOTO-
PBIMH PETYJIUPOBANUCH Obl OTHOIICHUS
UHTEIUICKTYaJIbHOH COOCTBEHHOCTH. DTO
JA€T OCHOBaHMsSI CUYHMTAaTh, YTO CETOMHS
METOIOJIOTHYECKH 1eJ1eCO00pa3HO BECTH
pasroBop 00 WHTEIUIEKTYaJbHOH C00-
CTBEHHOCTH Kak pazzene (IooTpaciu)
TPakaHCKOTO IpaBa, KOTOpOe M Hpejo-
npeaessieT XapakTep U CyLIIHOCTb IPaBo-
OTHOUICHUI  HHTEJUICKTyaJbHOH  COO-
ctBeHHOCTHY [11, c. 88].
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ITPABOBBIE 1 OPTAHN3AIIMOHHBIE HAYAJIA OBECIIEYEHUA
CTATYCA MUTPAHTOB B YKPAUHE

Oxcana CBEPIOBHY,

acTIMpaHTKa Kadeapsl a AIMHUHACTPATUBHOTO MIpaBa
HanumonansHoro ropuanyeckoro yHuBepcuteTa uMeHu Slpocinasa Myzaporo,
MOMOIIHHUK cynbi KreBckoro pailoHHOTo cyaa ropoaa XapbkoBa

AHHOTAINUA

VccnenoBaHbl IpaBoBbIe ¥ OPraHU3alMOHHBIE OCHOBBI 00ECIICUSHHUS IPaB MUTPAHTOB B YkpanHe. Ha OCHOBaHMM CpaBHUTEIILHO-
IIPAaBOBOI'0 aHAJM3a OTEYECTBEHHOTO 3aKOHOJATENIbCTBA, HOPM MEXKIyHapOIHOIO IpaBa, 3aKoHozarelbcTBa PecryOnuku Monjosa
1 OTYETOB MEXIYHApOIHBIX IKCIIEPTOB OIpeeieHa HEOOXOANMOCTh yPEeTYINPOBAHUS MHTETPALliK OSKEHIIEB U WHBIX MUTPAHTOB B
Vkpanne. O60cHOBaHa HEOOXOAUMOCTD BBEACHHS B YKpanHe oMOyJCMEHa [0 BONPOCaM MUTPALHH.

KiroueBble cj10Ba: MUTPaHTBbI, yOEXKHUILE, HHTErPALUs MUIPAHTOB, OMOY/ICMEH 110 BOIIPOCAM MUTPALUH.
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SUMMARY

The legal and organizational foundations of ensuring the rights of migrants in Ukraine are investigated. Based on the comparative
legal analysis of domestic legislation, international law, the legislation of the Republic of Moldova and reports of international experts,
the need for regulating the integration of refugees and other migrants in Ukraine is determined. The necessity of introducing an
ombudsman in Ukraine on migration issues is justified.
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IMocranoBka mnpodiaembl. OxHUM
13 ycnoBuil BCTymiueHus: Ykpaussl B EC
SIBIISIETCSL QamlTalisi €€ 3aKOHOAATEeNb-
CTBa BO BCeX cdepax OOIEeCTBEHHOI
JKU3HHA K €BpOINeHcKknM cranmapram. [lo
CyTH, pe4b HUAET O MaKCUMaJbHOM CONu-
XKEHUM HAIMOHAIBLHOIO 3aKOHO/ATellb-
CTBa C COBPEMEHHOM eBpONENCKON cucre-
MOW mpaBa. BeimonHenuto 3Toi 3amaum
croco0CTByeT yueT TpeOoBaHui 6a30BbIX
mupektuB  EC, rapmoHuzamusi orede-
CTBEHHOTO 3aKOHOJATEJIbCTBA C KOTOPbI-
Mu mnpeaycmorpena CornamieHueM 00
acconmammu YkpanHa — EC mytem mpu-
BEACHHUS 3aKOHOB M HMHBIX HOPMaTHBHO-
MIPaBOBEBIX aKTOB B COOTBETCTBHE C acguis
communautaire. [log  Bo3melicTBHEM
€BpOIEHCKOM MHTErpalny B YKpaWHe He
0CTaeTcsi B CTOPOHE U Takas cdepa HOp-
MAaTHBHO-IIPABOBOTO PEryJIMPOBaHUS, KaK
Murpauns GU3N4EcKUx Jui. Murpanus
Hacenenusi (OT JaT. migratio — mepe-
MELICHHE, IIePeCcesiCHUe) OnpeesseTcs
KaKk TEppPUTOpHAIBbHOE IepeMelleHuE,
MIePEeCcesICHNE JIUI MEXAY Pa3INdHBIMU
HACEJICHHBIMU ITyHKTaMH OJHOH HIIN
HECKOJIBKUX aJMHHUCTPATHBHO-TEPPUTO-
pHAIBHBIX €IWHUI, B IpeIeaxX TPaHuUIIbl
OIHOTO TOCYIapCcTBa WM B Apyroe, He3a-

BHUCHMO OT MPOAOJKUTENBHOCTH, DPEry-
JIIPHOCTH M IEJNEBOM HANpaBICHHOCTH
[1, c. 160]. B 3aBucuMOCTH OT XapakTepa
9THX TPaHHIl PA3IMYA0T BHYTPEHHIOIO
U BHENIHIOID MHUTPAlWIo, B 3aBHCHMO-
CTH OT EJaHUs JIAI — JOOPOBOJBHYIO
U TIPUHYIUTENBHYIO, @ B 3aBUCUMOCTH OT
JUTATENTHOCTH M3MEHEeHUIl MX cTraryca —
MOCTOSIHHYIO M BpEMEHHYIO [2, ¢. 63].
AKTyaJIbHOCTh TeMbI HCCIIeI0OBa-
HMSI ONpENeNseTcs TeM, YTO XOTs Ha
MPOTSHKEHUH TIOCIEAHUX JIeT B YKpa-
WHE TIPUHAT PAA 3aKOHOB M WHBIX HOp-
MaTUBHO-TIPABOBBIX ~AKTOB, a TaKke
JTIOKYMEHTOB KOHIIETITYaJIbHOTO U CTpaTe-
THYECKOTO 3HAYEHUsI, KOTOPBIMHU TIpeIycC-
MOTpPEHBI MEpHI 110 WHTETpalliy HAIIero
roCyJapcTBa B €BpOIIEHCKOE MpPaBOBOE
MIPOCTPAHCTBO, MX aHAJM3 JIaeT OCHOBa-
HUS BBLICNUTH OTAEJIbHBIC HAIlpaBICHUS
NaNbHEeHIIed aJanTalnul OTe4eCTBEHHO-
0 MHUTPALUOHHOTO
k crangapram EC.
Cocrosinue ucciaenopanus. Cospe-
MEHHBIA JTal Pa3BUTHS MUTPAIIMOHHBIX
MIPOIIECCOB B OOIIECTBE NCCIEAYIOT TaKUe
OTEUECTBEHHBIE U 3apyOe)KHBIE YUEHBIE,
kak A.Jl. Arees, H.M. I'pabap, T.B. XKBa-
must, E.I. Kammaupa, O.A. MaiuuHOoB-

3aKOHOAATCIbCTBA

ckasi, B.I. Mommnsra, B.M. Omudep,
O.P.Iloeaunok, }O.H. Toneika, B.1. UyeH-
ko, H.H. SIpMucThIil 1 HEKOTOpBIE ApyTHE.
Ileabi0 HACTOAIIETO WCCICAOBAHUS
SIBIISIETCS] 000CHOBAHKE ITPABOBBIX U Opra-
HU3AIMOHHBIX Havyajl oOecIieueHus CTaTy-
ca MUTPAHTOB B YKpauHE uepe3 IpH3My
JanbHEHIIeH aJanTaluyn OTe4eCTBEHHOTO
3aKOHOJATeNbCTBa K crannapram EC.
H3noxeHne OCHOBHOIO MaTepHa-
Jia. B 0CHOBE MUIpallMOHHBIX ITPOLIECCOB
NeXKHUT QyHAAMEHTAIBHOE MPABO KaXJ0-
ro Ha cBOOOIY HEPEABHKEHUs, KOTOPOE
B rocynapcTBax — wienax EC npuobpera-
€T TpaHCTPaHWYHBIA XapakTep Onaromapst
Pa3BUTHIO MHTETPAMHOHHBIX IPOILECCOB.
Taxk, ct. 13 BceoOmieit nexnapanuu mpas
genmoBeka 1948 1. mpososrmamaet: «Kax-
IIbIil YEeNIOBEK HMMeEET IpaBO CBOOOIHO
HepeaBUraTbCst U BbIOMpaTh cebe MecTo
JKHTENIbCTBA B Tpelesax KaKaoro rocy-
napcrBa. Kaxxaplil 4enoBek MMeeT MpaBo
MOKHU/IaTh JIIOOYIO CTPaHy, BKJIIOYasi CBOIO
COOCTBEHHYI0, U BO3BpAILAThCS B CBOIO
crpany». [lo pgaHHBIM HCclenOBaHUU,
BO3pOCIINH B MHpE YPOBEHb IIepeMe-
IIEHHBIX JIUI] SIBISETCS 3aKOHOMEPHBIM
IIPOIIeCCOM H 00YCIIOBIICH BOMHAMH, JITH-
JICMUSIMH, TIPUPOJHBIMH KaTaKJIM3MaMH



U TOJIOJIOM, T.€. «BBITAIKUBAIOIINMH (ax-
Topammu» [3, c. 11].
Teppuropuanbnoe

nepeMelnieHe
JIOAEH, COMpOBOXIaeMOe HW3MEHEHHEM
MecTa )KUTENbCTBA U TEPPUTOPHH, B 3aBU-
CHUMOCTH OT OCHOBAaHHUI MHTPAIMX OIpe-
JensieT ux npaBoBoi craryc. Hampumep,
BHEITHHE MWIPAHTBl MOTYT MOJYyYUTbH
CTaTyC WMMWIPAHTa, SMHUIPAHTa, pera-
TpuaHTa, OexeHna, juia, Tpedyromero
JIOTIONTHATENFHOM 3aIUTHl, a BHYTPEH-
HHE MUIPaHThl — CTaTyC BHYTPEHHHX
nepeMeneHHbIX Jul. B Ykpaune npusst
P TakuX 3aKOHOB, KOTOpPBIE PEryJupy-
IOT OTHOIICHUS B OOJACTH MUIpaLUH:
«O mpaBOBOM cTaryce WHOCTPAHIIEB
u i 6e3 rpaxkaaHcTeay [4], «O6 nmMu-
rpauun» [5], «O craryce OexeHIEB
u Jmn, TpeOylomMX JONOTHUTEIHHOM
WM BpeMEHHOH 3amuThD» [6] 1 ap. B Hux
OTIpeieNIeHbl NPAaBOBBIE M OpTaHH3aLH-
OHHBIE OCHOBBI IIOJyYSHHS MHUTPaHTaAMH
COOTBETCTBYIOIINX CTaTyCOB M COJIEpIKa-
HHME TocienHux. Bmecre ¢ Tem wuccie-
JIOBaHUSI ~ MHIPALMOHHBIX  IIPOLIECCOB
B HaIlIeil CTpaHe MEXXTyHapOIHBIMU 3KC-
NepTaMH CBHUJIETENIBCTBYIOT O HEOOXOIH-
MOCTH JJQJIbHEHIIEro UX COBEPIICHCTBO-
BaHUS, B TOM YHCJIE U IYTEM IMPUHATHS
COOTBETCTBYIOIIMX MEp IO HHTETPALUHN
MHTPAHTOB.

OpHUM U3 TMyTeH ajanTaluyd MUTpa-
[MOHHOTO 3aKOHOJATENIECTBA  SIBISETCS
€ro WMIUIEMEHTAIHs, KOTopas paccMa-
TpHUBaeTCs KakK IMPOIECC IKCTPATOISIIUI
akToB 3akoHoznarenscTBa EC ¢ ¢ukcanu-
eil nporeayp U rapaHTuii UX BHEJPECHUS,
C IOCJENYIOIUM aHAJM30M IPaBOIPH-
MEHUTEJIHOH TPAaKTUKH M OIpeelie-
HHEM HEOOXOAMMOCTU UX JajbHEHIIero
ycoBepuieHCTBOBaHUsS. OYeBUIHO, YTO
TakoM IpoIecc, Kak COCTaBHAasl 4YacTh
MHTETPAIIMOHHBIX MPOLECCOB MO (aKTH-
YECKOW peam3alii  MEeXIyHapOIHBIX
00s13aTesIbCTB YKpauHbl Ha HAIMOHAIb-
HOM YpOBHE, JOIDKEH OBITH IUTaHOMEp-
HBIM U B3BEIICHHBIM.

Ipexxne Bcero, peus uuer o conu-
JKEHMH MUTPAllMOHHOTO 3aKOHOZAATElNb-
cTBa YKpauHbl ¢ 3akoHonaTenascTBoM EC
B paMKax oOlieli MUTPalMOHHOMN TOJIH-
TUKM C TOYKU 3PEHUSI ESAMHOOOPAa3HOro
pEryaMpoBaHHs BOIPOCOB IPEIOCTaB-
nennst yoexwuma (I'maBa 2 «Ilommruka
OTHOCHTETIPHO TOTPAHMYHOTO KOHTPOJI,
MIPEAOCTABICHUS yOeXKHUIa W HMMHTpa-
mum» pasnena «IIpocrop cBobomsl, Ges-
OITaCHOCTH M NIPABOCYIHS» YaCTH TPEThEH
«BHYTpeHHSIS1 TOTUTHKA U AESTETLHOCTD

Corozay Comamienust 0 (yHKIHOHHPO-
BaHun EBpomneiickoro Coroza — panee
CO®EC). ComtacHo ct. 78 CDEC Takas
HOJIUTUKA TPEclieqyeT Leib «IIperocTa-
BUTH aJIeKBaTHBIIl CTaTyC JIO0OMY Ipax-
JJaHUHY TPETbEH CTPaHbl, KOTOPBIA HY¥XK-
JTaeTCs B 3aIIUTE, M 00ECIIeUNTh IPUHIINI
HEBBICBUIKY HCKaTeNs YOe)KHIIa B CTPaHy,
B KOTOPOI €ro >KH3Hb M 3I0pPOBbE Haxo-
ZISITCS TIOZ YTPO30H, BO BCIKOM CIIydae 10
TeX Iop, TOKa ero XomaTaifcTBo He Oynmer
pPacCMOTPEHO B YCTAHOBJICHHOM IIOpsJI-
K€ U OTKJIOHEHO KaK HeOOOCHOBAHHOEY.
Takum o0pa3oM, pedb HJET O NMPUHATHU
Mep B COOTBETCTBHH C «00IIeli eBporeii-
CKOIl CHCTeMOU MpelIoCTaBICHHs YOSKH-
ma», «OOIIEro eBpONEHCKOro pexuma
yOexumay. IMEHHO 10 TaKUM NPUIHHAM
3akoH Ykpamubel «O craryce OeXKeHIIEB
1 JIHIL, TPEOYTOIINX JOIOIHUTEIBHON HITH
BPEMEHHOM 3aIIUTHD» HYXKIAaeTCsS B HOBOH
peIaKIuy C MaKCHMAJIBHBIM CMEICHHEM
€ro TIOJIOKEHHH B CTOPOHY IIPaBOBBIX
OCHOB TIPEIOCTABICHUST MEXTyHAPOIHOM
3ammThl  (yOe)KHWIma) TakoW KaTeropuu
ML, 3aKOH Takke IOJDKEH COIepiKaTbh
HE TOJIBKO OOLIME COCTaBISAIONIME NPABO-
BOT'O CTaTyca yKa3aHHBIX JIML U MOPSJIOK
ero MpHOOpeTeHHs, HO H O0S3aHHOCTH
TOCYIapCTBa IO COACHCTBHIO MHTErPaluu
(aKTUBHOMY y4aCTHIO) HHOCTPAHIIEB (JIHII
0e3 TrpaKIaHCTBA), MOJYYUBIIHX WJIH
HIMyIuX yOexuie B YKpaumHe, BO BCEX
ctepax OOLIECTBEHHOW JKU3HHU B CTpaHe
CBOEH MEXITyHapOIHOM 3aIUTHI, CO3Ja-
HHIO YCIIOBHH [UIS pean3allid UMH CBO-
€ro IOTEHLHaJa KaK WICHOB OOIIecTBa.
Takas no3uIMs conIacyeTcs U ¢ BbIBOJIA-
Mmu EBpornefickoit komuccuu 1o Bonpocam
UMMUTpAlUy, KOTOpas XapakKTepu3yer
MHTETPallui0 KakK JBYXCTOPOHHHMH Ipo-
[[eCC, OCHOBaHHBIA Ha OOIIMX MpaBax
Y COOTBETCTBYIOIIUX OOSI3aHHOCTSIX TPaK-
aHWHA TPETheH CTpaHbl M TNPHHUMAIO-
meit croponsl. Ha mocenneit nexut 00s-
3aHHOCTh OOECIEYHTH IOJHOE YydYacThe
WMMHTpPaHTa B OOIIECTBEHHOHM >KHU3HHU.
B wactHOCTH, 3TOT mHpouecc, ¢ oaHOHI
CTOPOHBI, O3HAa4aeT OTBETCTBEHHOCTb
NPUHUMAIOIEH CTOPOHBI B 00ecredyeHNn
coOmoneHust (hOpMaNbHBIX HpPaB UMMHU-
rpaHTta Takum o0pa3oM, 4TOOBI OH MOT
NPUHUMATh y4acTHE B JKOHOMHYECKOM,
COLIMAJILHOM, KYyJIBTYPHOH M OOLIECTBEH-
HOM JKU3HU, TOIZA KaK C IPyrOil CTOPOHBI
MMMHTPAHT 00s3aH yBaKaTh (pyHIaMEH-
TaJbHBIE HOPMBI M IIEHHOCTH OOIIECTBa,
B KOTOPOM OH >KHBET, M TPUHIMATh aKTHB-
HOE ydJacTHe B IPOIECCEe HHTETPAINH, He
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yTpauuBasi COOCTBEHHOW HICHTHYHOCTH
[7,c.5].

BHenpenne mporiecca HMHTErpanuu
MHUTPAHTOB TpeOyeT 00eCIedeH sl CO CTO-
POHBI TOCYJapcTBa COOTBETCTBYIOIINX
rapaHTuil OpraHU3allMOHHOIO, 3KOHOMH-
YECKOI0 U NPABOBOTO Xapakrepa, Kak 3To
npexycmorpero Jupekrusoit CoBera EC
Ne 83/2004/EC o MUHHMaBHBIX CTaHIAP-
Tax [yl KBaIU(HKAIWK U CTaTyca Ipak-
JaH TPETbHX CTPaH WM JIMIl 0e3 Tpax-
JIAHCTBA B KauecTBe OEXEHILIEB MJIM JIHI,
KOTOpBIE 10 TEM WJIM WHBIM HPUYHHAM
HYXXIAIOTCS B MEXIYHApOJHOW 3alluTe,
U COfIep)KaHUU NPEJOCTABIAEMON 3alliu-
TbL. B 9T0i1 CBs131 B YkpanHe He00X0quMO
paspabotath (QYHKIHOHHPYIOIIUI HaGOp
YEeTKO cOalaHCUPOBaHHBIX MEp, Harpas-
JICHHBIX Ha HHTETPALIUIO, YTO Oy/IeT UMETh
TTOJIOKUTETIBHBIE MOCTIEACTBUS U JUIS €€
00IIIeCTBa B LIEJIOM, M JUIS €€ SKOHOMHKH.
CrenyromuM maroM B 3TOM HaIlpaBIeHUH
JOJDKHO CTaTh MPUHITHE COOTBETCTBYIO-
1IEero 3aKOHA U CO3/1aHHE CHCTEMBbI aJMU-
HUCTPaTUBHBIX CTPYKTYp, 00ecrednBaro-
IIMX WHTETpalyio MUrpaHToB. M B 3TOM
CMBICIIE TTPUMEPOM JUIs YKPauHbI MOXKET
CIyXHUTh omblT Pecnybnuku Momnmo-
Ba, TZe JOBOJBHO YCIICIIHO pPEaU3yeT-
cs1 3akon Ne 274 or 27.12.2011 p. «O6
MHTErpalliid WHOCTpaHIEB B PecryOnuke
MonnoBa» [8]. Tak, ct. 3 3Tor0 3akoHa
OTIpeeTsIeT MHTErpaliio Kak IIpoIecc
AKTHBHOTO y4acTHsI HHOCTPAHIIEB, MOY-
YHBIIMX MEXIYHAPOIHYIO 3AIHUTy HIH
MOJIMTUYECKOE YOEXKHIEe MM IPaBO Ha
npebbiBanne B Pecmybnuke Monnosa,
B OKOHOMMYECKOH, COLMAIbHONW M KyIlb-
TYPHOH >KH3HH MOJIIABCKOTO OOIECTBa,
KOTOPHIM OHH YIIOJHOMOYHMBAIOTCS BHO-
CHTh CBOHM BKJIQJl U pPEANU30BaTh BECh
CBOI1 MOTCHIMA B KAY€CTBE WICHOB JTO-
ro OOIIEeCTBa, OCYIIECTBISATH CBOM TIpa-
Ba M 00s3aHHOCTH 0€3 IUCKPHIMUHALINI
W COIMANBEHON HM30JSIMN B COOCTBEHHBIX
HWHTEpecax W B MHTEpecax rocyaapcrsa.
Cpenu MepONpUSITHIA 1O HHTErpaliu
HMHOCTPaHIEB CT. 5 3aKkoHa Ha3bIBaeT
TaKHe: CECCHH COLMOKYJIBTYpHOH ajar-
Tauuy (03HaKOMJIEHHE C HAIIMOHAJIbHBIMU
LEHHOCTAMH M TPAJULHUSAMHU, CHUCTEMOM
MIOJINTUKO-aIMUHUCTPATUBHOW ~ OpraHu-
3anuu  PecryOnmuku MommoBa); Kypchbl
[0 M3YyYCHHUIO T'OCYIApCTBCHHOIO S3bIKa;
nHpOPMUPOBAaHWE W  KOHCYJIBTHPOBA-
HHE TI0 MOBOAY AOCTYyMNa K PBIHKY Tpya,
MEIUIIMHCKOMY OOCITYy)KHBaHUIO U MepaM
COILMANTFHOM 3aIIUTHI; YCIIYTH IO Ipodec-
CHOHAJIbHOI OpHEHTAalMH W TOATOTOBKE
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B LEJNSAX CONCHCTBHSA HKOHOMHYECKOH
HHTETPalliid — C Y4EeTOM BO3MOXKHOCTEH
U motrpeGHOCTel phiHKa Tpyaa B Pecmy-
6muke Momnnosa. [IpegycMoTpeHsl Takxke
ocoOble Cily4au JUlsi WHOCTPAHIIEB, MMe-
IOIIMX HHU3KUI MOTeHIHan camoolecrie-
YeHHs, OOYCJIOBJICHHBIH OOBEKTUBHBIMU
M HE 3aBUCAIIMMH OT WX BOJIM 00CTOS-
TEJILCTBaMU, Ha PaBHBIN M CIIPaBEIIUBBII
JOCTYH K TOMOIIIH, TAK)Ke KaK | JUIs TpaK-
naH PecrryGnuku Mongosa. Takum oGpa-
30M, pedb UAET O CO3/IaHUH NMapTHEPCKUX
YCIOBHH JUIi OTHOLIEHMH MHIPAHTOB
U TOCYAapCTBa B JIMLE IPaBUTEIbCTBEH-
HBIX M HHBIX CTPYKTYD, HAIIPaBJICHHbIX Ha
cozieiicTBHE MUTPAHTaM B peai3aliiy UX
MIPABOBOI'O CTAaTyca HAa OCHOBaHHMHU 00513a-
TEJIECTB [0 UHTETPALIUHL.

Ha ycunenme mpaB MHUTPAHTOB
M 3aIluTy, HE3aBUCHUMO OT HMX MHTIpa-
LUOHHOTO CTaTyca TakKXe HalpaBieHa
u Heto-Mopkekas jgekmaparis o GexeH-
nax u murpasrax (2016 r.). Ee ocHos-
HBIM pedpeHoM ABISETCS CO3IaHue
YCIIOBUH JUIsL YBEJIIMUEHHS MO3UTUBHOTO
BKJIaJla MMIPAaHTOB B 3KOHOMHYECKOE
U COLIMAIBHOE Pa3BUTHE CTPAHBI UX IIpe-
ObiBaHus [9].

ITo cBegenusm locymapcTBeHHOM
MUTPALIMOHHON CITY)XObI YKpauHbI B IIPO-
[Ie/eM IOy B HaIlleH CTpaHe MOy YrIIN
craryc OexeHieB Ooinee 1,8 Thic. denmo-
BEK, CBBIIIE | THIC. YEIIOBEK HaXOAWINCH
BO BPEMEHHBIX ITyHKTaX Ul TaKUX JIHI,
TaK)Ke BBISIBIICHO HE3aKOHHBIX MUTPAaHTOB
11,1 teic. yenmoBek. [10]. B aroii cBs3u
aKTyaJIbHbIM JJIs Halled CTpaHbl SBISA-
eTcsl BBEJICHUE HMHCTUTYTa CHELHaIU3H-
poBannoro ombOyacmena (IlapmameHt-
CKOTO YINOJHOMOYEHHOI0) 10 BOIpOCaM
murpaiuu [11]. B kauecTBe mpaBoOBOi
OCHOBBl JUII PACHpPOCTPAHCHMS TAKHX
oMmOyacMeHOB mpaBoBensl [12, c. 15]
Ha3bIBAIOT IMyHKT 36 BeHckoil nmexiapa-
UM ¥ TIPOrpaMMBI JefiCTBHII IO BOIpPO-
caM IIpaB 4YeJIOBEKa, COMIACHO KOTOPOMY
MooLIpsieTCs CO3JJaHuEe M YKpEeIUICHUE
HALMOHAJIbHBIX YUPEKJICHUMH, IpU3HABas,
YTO Ka)K10€ TOCYIapcTBO HMEET IIPaBO
n30upaTth TaKHe CTPYKTYpBI, KOTOpbIC
B HauOOJbLIEH MEpe COOTBETCTBYIOT €ro
KOHKPETHBIM TOTPEOHOCTAM Ha Haluo-
HaJbHOM ypoBHe [13].

BeiBoabl. Hecmotrps Ha npeanpusu-
MaeMble Mepbl 10 OOecreyeHuo cOnu-
JKEHUS MWTPAOHHOTO 3aKOHOJATellb-
cTBa YKpauHbl ¢ 3akoHojarensctBoM EC
B paMKax oOIeil MUrpalMOHHON mHONu-
TUKH C TOYKH 3pEHHSI eINHOOOpa3HOTO

PEryJIIMpOBaHUs BOIPOCOB MPENOCTABIIE-
HUA YOEXKHIA MUTPAHTaM, 00eCIeueH s
W 3aLUTHl UX TpaB, 3TH MPOLECCHl Tpe-
OyIOT YCKOpEHHS. AKTYaJIbHBIM SIBIISICTCS
NPUHATHE HOPMATUBHBIX W OpraHU3alU-
OHHBIX MEP MO UHTETPALIUA MUTPAHTOB BO
Bce cepnl 00IIeCTBEHHOMN KU3HU B YKpa-
HWHE C HCIOJIB30BAHHMEM OIIbITa APYTUX
rocynapcTB. Bonee meiiCTBEHHBIM Mexa-
HHU3MOM 06ecnequI/I51 c¢raryCa MUI'DaH-
TOB M 3alllUTHI UX IIpaB SABJISCTCA CO31a-
HUE WHCTUTYTAa CHEMATH3HPOBAHHOTO
OMOyCcMeHa 110 BOTIPOCAM MUTPALIAH.
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SUMMARY

The article studies the genesis of the national institute for trial postponement in criminal proceedings in the period from the 9th
century till the end of the 19th century. It has been carried out the critical analysis of the legal norms of such documents as the Russian
Truth of Yaroslav Mudryi, the Lithuanian Statutes of 1529, 1566, 1588, the Austrian Code of Carolina in 1532, the Austrian Criminal
Procedure Code of 1873, the Statute of the Criminal proceedings of the Russian Empire in 1864. It has been stated that their norms
were much more progressive than the legislative norms of the European states, that directly concerned the institution of postponement
of the trial in criminal proceedings.

Key words: criminal proceedings, essence of the concept, postponement of trial in criminal proceedings, suspension of court
proceedings, break in the court session, judicial review.

I'EHE3UC UHCTUTYTA OTJIOXKEHUA CYIEBHOT'O PASBUPATEJIBCTBA B YT'OJIOBHO-
MHNPOLHECCYAJIBHOM 3AKOHOJATEJIBCTBE YKPAUHBI (XI - KOHEII XIX B.)

Tapac CEHBIK,
aCTMPAaHT Ka(eIpbl YTOIOBHOTO IPOIEcCca M KPUMHHAINCTHKA
JIbBOBCKOTO HAIIMOHAJIBHOTO YHUBEPCHUTETA MMEHU VBana dpaHKo

AHHOTADNUA
B crarbe uccieoBaH reHe3UC OTEUECTBEHHOTO HHCTHTYTA OTJIOXKEHHUS CyAeOHOro pa3oupaTenbeTBa B YTOJIOBHOM IIPOM3BO/CTBE
B nepuof XI — konma XIX B. OcymiecTBiaeH KpUTHYECKUH aHaIu3 MPaBOBBIX HOPM TaKMX NMaMITHUKOB MpaBa, kak Pycckas IIpasna
Spocnasa Mynporo, Jlutosckue crarytel 1529 r, 1566 1., 1588 1., aBcTpuiickuii konekc «Kaponuna» 1532 r., aBcrpuiickuil Yronos-
HO-TIpoLiecCyalbHbIN Komeke 1873 1., Yeras yromoBHoro cymonponssoncTsa Poccuiickoit mmmepnn 1864 r. KoncrarnposaHo, 94To nx
HOPMBI OBIIM 3HAYUTEIBHO NPOrPECCHBHEE, YEM HOPMBI 3aKOHOIATEIbCTBA EBPONEHCKHUX FOCYAapCTB, HEMOCPEACTBEHHO KACAFOLINECS

MHCTHUTYTA OTJIOXKEHUs CyleOHOro pa3duparenbCcTBa B yroJIOBHOM IIPOM3BOJICTBE.
KroueBble cj10Ba: yronoBHOE IPOU3BOJICTBO, CYIIHOCTb TOHATHS, OTCPOUKA Cy/IeOHOTO pa30MpaTeIbCTBa 10 YTOJIOBHOMY €Y,
NPUOCTAHOBIICHUE CYAEOHOTO pa30OUpaTesIbCTBa, IIEPEPHIB B CYJEOHOM 3aceJaHuH, Cy/IeOHbIH Ha130P.

Formulation of the problem. In
the national jurisprudence, there are very
few scientific studies devoted to the modern
state of the institute for the trial postpone-
ment in criminal proceedings, as well as
its appearance and development at various
stages of the formation of Ukrainian state-
hood. Meanwhile it is known that the Ukrai-
nian legal culture at various historical stages
significantly advanced in its development
the doctrine, legislation and law practice
of many European countries. Therefore, it
is important to study the experience of our
domestic predecessors in this field, due to
the in-depth study of the institution of post-
ponement of the trial.

Analysis of the recent research
and  publications. @ The  problem
of the historical and legal study of the insti-
tute of trial postponement in the criminal
proceedings of Ukraine is a gulf of domes-
tic legal doctrine. Thus, in the textbooks on
the academic discipline “History of State

and Law of Ukraine”, a general descrip-
tion of the criminal-procedural legislation
of a certain historical period in Ukraine was
mainly carried out. Or at the monographic
level, there was an exploration of a certain
institute of the criminal cycle in the exact
historical perspective (Kovalchuk I. The
organization of the judiciary in Galicia
in the union of Austria and Austria-Hun-
gary (1772-1918), Boyko I. Penalties in
the Ukrainian lands under the criminal law
of Austria and Austria-Hungary) This situ-
ation is unsatisfactory. Therefore, issues
related to the emergence and development
of the institute of trial postponement in
the criminal proceedings on Ukrainian ter-
ritories require a thorough scientific study.

The aim of the article is to
study the genesis of the institution
of postponement of judicial review in
the criminal procedural law of Ukraine
in the period from the 9th century till
the end of the 19th century.

Presentation of the main research
material. The article will focus on
the analysis of legal regulation of judi-
cial proceedings in criminal proceedings
at the legal norms of such documents
as the Russka Pravda (Russian Truth)
of Yaroslav Mudryi, the Lithuanian
Statutes of 1529, 1566, 1588, the Aus-
trian Code of Carolina in 1532, the Aus-
trian Criminal Procedure Code of 1873,
the Statute of the Criminal proceedings
of the Russian Empire in 1864.

Russka Pravda by Yaroslav Mudryi
is the first act where we find the origins
of the institute for the trial postponement
in criminal proceedings.

It follows From the contents of this
original work of the ancient Ukrainian legal
science of the beginning of the 9th century
that the criminal proceedings of the Kievan
Rus was characterized by the prosecution-
contest process: the victim’s statement as
the basis for it (the process) to begin; active
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participation of those interested in resolv-
ing the conflict and the existence of equal
procedural rights; court as an intermedi-
ary in the criminal process (“gravity”);
veracity and publicity of the trial, etc. The
judicial system in Ukraine-Russia was
based on democratic principles of equal-
ity and adversarialism. In this aspect, our
ancestors left far behind states such as Byz-
antium, Poland, Germany and others [7].

At the same time, humanization (the
abandonment of blood revenge, the use
of torture, etc.) and the adversarial pro-
cess of the criminal process did not
deprive judges of the task of achieving
justice in resolving the conflict: “to pun-
ish the guilty, not to blame the guilty”,
and therefore “the judges must go into
the essence of the case”. “Find out the per-
petrator everything reliably, but firstly find
out about the life of a slanderer”, — we find
this quote in the short variant of the Russ-
ka Pravda.

The presented features of the criminal
process of Kievan Rus helped the insti-
tution of the postponement of judicial
review. Despite the fact that in the texts
of the Russka Pravda (Short, Spatial,
and Reduced) there is no direct mention
of the postponement of a court session,
their critical analysis gives grounds for
discussing cases of expediency of such
a detention in the criminal process of Kie-
van Rus in order to resolve the case in
a fair manner.

As we see from the contents
of the Short edition of the Russka Pravda,
the questioning of witnesses was the main
means of proving against many types
of crimes:

— the accusation of murder (“slander-
ous faith”) required seven witnesses who
would establish faith (guilt). And “when
the Varangians, or somebody else, then
2 [witnesses]” (p. 10);

— the testimony of witnesses also
established the fact of deliberate causing
body harm (p. 19);

— when something stolen bought for
bargaining, whether a horse, or clothes,
or a livestock, then two innocent men or
customs officials could prove innocence,
“who must know who they bought, then
follow them to witnesses under oath”
(p- 28);

— on the vault (at the stake) the land
was not sent to another, but the culprit was
to give “witnesses or a man who testified
to whom he had bought” (p. 30);

— witnesses were obliged to take
an oath and in the case when someone
wants to “pull from another kuna (mon-
ey), but he refuses to give” (p. 38);

— to prove that someone was taking
cooney (money) or honey for an allow-
ance, or rye for a return with an oath,
the plaintiff had to present the witnesses,
“since he decided to solve it, so he and his
brothers must do it” (p. 41);

— witnesses have argued the neces-
sity of returning monthly interest for coins
(money) [7].

Given the human essence of the Old
Russian Orthodox (“someone can libel,
and someone, on the contrary, in order to
protect the perpetrator, say a lie””), provid-
ed for the obligation to prove the circum-
stances of the case by several witnesses.
“Let each word be truthful before two or
three witnesses”, is stated in the Russka
Pravda. The number of witnesses depend-
ed on the type of crime and the social sta-
tus of the accused, the victim, the witness.

It should be noted that the law on
the one hand required “to ensure the com-
pleteness of witnesses”, while the other
did not observe the clarity regarding their
(witnesses) numbers: in some norms
the number is indicated, and in others sim-
ply mentions the necessity of witnessing
(without specifying quantity).

Since the burden of proof and the
involvement of witnesses relied on the par-
ties to the criminal proceedings, and in
the above requirements in practice, it was
not always possible to ensure the participa-
tion of all witnesses, therefore, there was
adelay in judicial review. At the same time,
the True Russian law did not contain norms
on the postponement of a trial.

Another means of proving Russka
Pravda was considered a vault' (confron-
tation). During this procedural action,
the owner of the stolen item was obliged
to indicate who he purchased it. The legis-
lator provided for the duty of the plaintiff
to be at the end of the vault (opt-outs to
prove the crime). When the vault was to
take place in the lands of the city (coun-
ties), the plaintiff was obliged to go to
the third vault (par. 27). Accordingly, fail-
ure to appear on the vault also served as
the basis for postponing the trial [7].

! The vault — the collation of conflicting
parties, the steady rate for the proof of the crime,
was that the owner of the stolen thing was obliged
to indicate who he bought it, the second one to
show the third. The third vault ended. The third was
considered the culprit and had to pay damages.
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In practice, postponement of the trial
took place in order to carry out a study
on material evidence of their location,
despite the fact that this ground was also
not mentioned in the texts of the Russka
Pravda.

The next confirmation of the formation
in Kyiv preconditions for the establish-
ment of the institute of the trial postpone-
ment in criminal proceedings is the legis-
latively determined liability of the plaintiff
for non-appearance to the court session:
“If the plaintiff does not appear in court,
then it is forcibly tried to test it with iron
if he had to pay half-grams of gold. When
he had to pay up to two hryvnias (silver),
then he would be subjected to torture with
water, when he was even less, then oath
him to go to his coons” (p. 13 of the Short
Russka Pravda) [7]. At that time, nothing
was mentioned about the responsibility
for not bringing others to court.

Subsequently, the text of Russka Prav-
da became one of the sources of Lithua-
nian statutes of 1529, 1566, 1588 (here-
inafter referred to as the First, Second
and Third Lithuanian statutes) where
the provisions on the trial postponement
have become significant.

In contrast to the Russka Pravda,
the terms of the Lithuanian statutes used
the term “postponement” of the trial:
“<...> if the party could not immedi-
ately set up a witness, then the court
may postpone the next day <...>”, — for
example, we find in article 52 of section II
of the Second Lithuanian Statute [1].

Each of the three Lithuanian statutes
strictly regulated the issues related to
the postponement of the trial (reasons,
deferral, subjects of the application for
deferral, penalties for non-compliance
with the rules of deposition, etc.), since
at that time the court was obliged to
adhere to the principles the reason-
ableness of the terms of consideration
of the case: “that the court of public sen-
tences should not be postponed, desiring
to have that, so that justice without delay
would be applied to every perpetrated per-
son” (article 38 of the Third Lithuanian
Statute) [4]. And therefore the Statutes
required the plaintiff to prepare for court
hearings effectively.

The Lithuanian statutes singled out
reasonable and unreasonable grounds for
postponing the trial.

So, for example,
grounds include:

the reasonable
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— “for reasons of death and disease,
or the performance of our economic ser-
vice, or illness” (article 12 of Section VIII
of the First Lithuanian Statute) [6];

— if the defendant, “for the short time
that was set up by the claim, could not
really have any proper cause of the decent
and well-known letters or witnesses,
and I would have been imprisoned for
such years and articles in the second
years” (article 4 section IV of the other
Lithuanian Statute) [1];

— participation of the defendant in
another court session (also in the status
of'the defendant) (Section IV of the Second
Lithuanian Statute) [1];

— if during the court hearing
the party (the plaintiff or defendant) heard
the new information concerning the case
and they need time in order to “understand
and advise” about it (information). For
this reason, the parties have the right to
ask the court twice in the same case for
the trial postponement: “and when it
is repeated that the same party extends
the term for the advice to ask, and that
judge does not have to re-defend, so
the defendant can ask twice on one day
and that is not forbidden by the court”
(article 30 of Chapter IV of the Second
Lithuanian Statute) [1];

— absence of witnesses or other
persons: “if the party could not
immediately find a witness, then the court
may be postponed to the next day” (article
52 of Chapter IV of the Second Lithuanian
Statute) [1].

Unreasonable grounds for the trial
postponement were:

a) failure to secure a witness by
the plaintiff or other persons (Section VI
of the First Lithuanian Statute) [6];

b) failure to prepare the plaintiff for
a court hearing of evidence and other
facts (Section VI of the First Lithuanian
Statute) [6].

Along with the grounds for
the trial postponement Lithuanian Statutes
provided for the terms of such a deferral.
Thus, in the case when the defendant
participated in a different court session,
and not in the one where he did not
appear, he is obliged to inform the court
“of the truthfulness of the importance”
of the case in which he preferred his
presence.

For example, the court provided
the defendant with the right not to
appear in the case with the subsequent

submission of new evidence (witnesses,
letters) in the event that they had
already passed the time limit, provided
that the postponement of the trial (for
the purpose of preparation and filing
in the next court session evidence) is
necessary to ensure that the proceedings
are conducted and the evidence is fully
examined in court.

The second and third Lithuanian
statutes provided for the fine as a sanction
for non-disclosure without a valid
reason of the party to the court trial.
This was another important point in
the development of the national institute
for the trial postponement. The defendant
was obliged to pay a fine in the event that
he could not prove that the trial in another
case (which he had preferred to appear
before) was more important than the one
that was postponed.

The court, in resolving the question
of postponing the trial due to the failure
of the person to appear before the court,
also proceeded from its legal status. The
absence of good reasons for a lawyer
in a court session obliged the court to
postpone the trial. Instead, the appearance
of the prosecutor’s court was not
a consequence of replacing the prosecutor,
but rather postponing the trial.

Having read the contents of the texts
of the three Lithuanian statutes, we see
that for the respondent and the plaintiff,
the grounds and conditions for the trial
postponing were different. In our opinion
the legislator envisaged more than a good
number of good reasons for the trial
postponing for the defendant, while for
the plaintiff it was supposed less of them.

The party is obliged to pay a fine in
case of unjustified omission of the trial:
“being called but not appeared, and there
was no reason enough, expressed in this
statute; the party did not explain or did not
report about it, it has to pay for the failure
to produce four piles of money and a pile
of money for each claim, that is, forty
coins for the judge and twenty coins for
his assistant” (article 22 of Section IV
of the Third Lithuanian Statute) [4].

The Lithuanian statutes
provided for oath as confirmation by
the party who requested the postponement
of the trial, the fact that he did not abusive
the deadlines, did not delay the case, but for
objective reasons: “<...> if, in those years
and in the short time, he was appointed
for , could not really have any, for a valid
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and simple reason, letters and witnesses,
and would have tolerated (postponed) in
such cases and articles until the next years,
then the court should allow him to <...>”
(article 24 of the Section III of the Third
Lithuanian Statutes); “<...> the defendant
if <...> could not really have any proper
reason to have a decent and well-known
reasons, letters or witnesses, and would
have been imprisoned for such years
and articles in the second years; then
the court should allow him to do so,
however, in those other years he will have
to be ready with everything and before
the court clearly show that he received
and asked for that year not for the delay
of the plaintiff but (that is), that without
it (the court)” (article 14 of Section IV
of the Second Lithuanian Statute) [1].
If the party refused to swear an oath, it
was obliged to pay a fine, determined by
the court.

“Carolina” (Constitutio Criminals
Karolina) 1532 (according to its norms,
criminal proceedings were carried out
during the period of the Galician lands
within the Austrian Empire), did not
contain a direct mention of the trial
postponing in a criminal case, let alone
the existence of a special norm or section
that would have been (postponed)
devoted to it. Nevertheless, it contained
an important imperative norm: “We
resolve and punish that all criminal cases
contribute to the speedy implementation
of justice and avoid  harmful
procrastination” (LXXVII “On the rapid
implementation of justice”) [2, p. 44].
Although, with a thorough examination
of other provisions of this legal document
we can say about the absence of the law
cases that would be considered “harmful
procrastination” in a criminal case, or,
conversely, — harmless (venerable).

As you can see, even in the 16th
century in “Carolina” one of the general
provisions of trial i. e. continuity is stated.

According to “Carolina”, the victim
was obliged to provide the court with
information about the place of his stay
and about not leaving this place. This was
done so that the court could send a court
summons to the victim: “After placing
the accused in the prison, the plaintiff
should not move away from the judge
until he tells him his place in a safe city
or settlement, where the judge could send
him the necessary litigation in the future”
[2, p. 12].



IANUARIE 2020

The legislator demanded that the court
announced the start of a trial. “The
court must be declared in accordance
with the good practices accepted in
each country” (LXXX “Announcement
of the court”) [2, p. 45] and the court “on
the day of judgment, at a certain time, let
us tell you how to call a criminal court.
Following good practices, the judge
and court judges must gather in the court
where the court should sit. The judge
must invite court assessors to sit down
and he must also sit holding his rod or
naked sword in the hands according to
the local custom of the country and must
sit together with them until the end
of the case” (XXXII “Announcement
of the bell on the final court hearing” —
we find it in the Criminal Procedure Act
of 1532) [2, p. 46].

The court also had the duty to inform
the accused of the day of the court session
and to provide his case to the court:
“Anyone who wishes to punish the plaintiff
at the request of a final criminal sentence
must be warned about it in three days
so that he can think about their sins in
advance, repent and confess them” (article
LXXIX) [2, p. 44].

Having been acquainted with the mea-
ning of “Carolina”, one can distinguish
the following cases of compulsory
participation of the victim in court:

1) during the declaration of witness
testimony. “First of all, the indicated
commissars <...> must set a day for
the declaration of witnesses to the parties.
On this appointed day, the two parties
involved in the case, for a moderate fee,
issue copies and appoint a certain time,
depending on the nature of the case, for
the necessary review and acquaintance”
(2, p. 42];

2) during the declaration of the person
charged with the commission of a crime.
If the accused is found not guilty because
the plaintiff did not wish to prosecute,
and the accused however requires justice,
then no ad will be required (LXXXVII
“On the announcement of the accused”)
[2,p. 47];

3) during the
of the sentence [2, p. 52].

Each court clerk of the criminal
courts was obliged to record all judicial
actions performed on official duty, or
private prosecution, as stated above, with
thorough diligence, legible, consistent,
and competently. And in any case, during

announcement

each legal action must be indicated
year, day and hour, when it happened,
and who was present at this (LXXXIX
“On the protocol”) [2, p. 100].

As we see, “Carolina” contained
norms that included the participation
of participants in criminal proceedings
in court sessions, but did not foresee
the consequences (in the case of “harmful”
or “harmless” delays) of their failure to
appear in court, including the grounds
for trial postponement in criminal
proceedings.

In the context of the problem we
have been investigating, it is worthwhile
to focus on the Austrian Criminal
Procedure Code of 1873, which worked
on the territory of Galicia.

The suspect and the accused were
guaranteed the right to protection.
In adopting the principle of the right
to protection, the Austrian legislator
proceeded from the fact that the police,
prosecutors and the court were to be as
objective as possible in the performance
of their professional duties, establishing
an objective truth in each criminal
case, to investigate and clarify not only
the circumstances, who accuse, but also
those who justify or mitigate the guilty
person [3, p. 167].

The right to protection was to
ensure that there were no abuses by law
enforcement officials so that no innocent
person was accused of a wrong action.

The participation of a lawyer in
the criminal proceedings was divided
into compulsory and optional. Obligatory
participation of the defender took
place in the following cases: when
considering a criminal case by
a jury; when considering a criminal
case in the absence of the accused, in
the so-called correspondence process;
when considering the case by the Military
Court; when the accused had not reached
the age of 17; when there were sufficient
grounds for doubting the accountability
of the accused [3, p. 168].

In all other cases, the defense
counsel’s participation in the case was
not mandatory, but entirely depended on
the wishes of the accused. The reason
for the participation of a defense counsel
in the case was the client’s agreement
with the counsel or the decision
of the investigating judge, prosecutor or
court to involve the counsel in the cause
of appointment [3, p. 168].
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A significant amount of legislative
provisions on the trial postponement
of contained the Statute of Criminal
Proceedings 1864 (hereinafter referred
to as the Statute of 1864). First of all,
the Charter of 1864 clearly distinguished
between two concepts — “postponement”
and “suspension” of the trial: depending
on the form of criminal proceedings. Due
to the fact that in district courts, unlike
the peace courts, the court session was
held continuously (article 633). The delay
in the trial was considered by the court
as a compulsory measure along with
ways of avoiding criminal prosecution
[5, p- 23].

The failure of the accused
and his attorney (representative) is one
of the grounds for postponing the trial,
which was envisaged by the Statute
of 1864. The court could postpone the trial
for the purpose of seeking a person, or to
order an extrajudicial sentence.

The absence of witnesses or
“knowledgeable people” (specialists)
is the following reason, which delayed
the trial. However, in the absence
of “knowledgeable people” (specialists),
they were also subjected to a pecuniary
punishment: “depending on the importance
of the case and the state of the witness”
(articles 69, 114). The decision on
the pecuniary penalty could be revoked if
the “knowledgeable person” (specialist)
later provided evidence of valid reasons
for non-appearance before the court
(article 70) [5, p. 24].

The  failure to  appear in
the prosecutor’s court (article 135) was
due either to a “refusal of a complaint”
or a postponement. In the latter case,
the prosecutor was subjected to
a pecuniary charge [5, p. 30].

The impossibility of providing
the parties with all the evidence in the case
also served as the basis for postponing
the trial. The statute obliged the world judge
to postpone the consideration and provided
such a right “at his own discretion, if he
finds it necessary or to make a review, or
instruct the parties to deliver or the police
to gather any necessary information in
the case” (article 74).

The delay in the trial was also foreseen
“due to the absence of one of the parties”.
The opposite side, in this case, could
“request that the expenses incurred by
her once again appear before the court,
were turned to the defective party, if
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the latter does not prove the reputation
of the reasons for non-appearance”
(articles 75, 196). The application of this
norm depended only on the person whose
fault was the reason for the court session,
regardless of the recognition of whether or
not the accused was guilty of committing
the incriminated act [5, p. 30].

In cases of illness, a witness that
prevented the appearance of a court, as
well as in the case of the need to interrogate
a large number of witnesses who lived in
one place, was subjected to questioning
during the on-site court sessions at their
place of residence.

Article 388 of the Statute
of 1864 contained a list of the importance
of the reasons for not appearing
in the investigation or in court:
imprisonment; cessation of informing
during an infection spreading, enemy
invasion, unusual river sinking and other
similar ineluctable obstacles; sudden
damage from an accident; a disease
that deprives you of being away from
home; death of parents, husband, wife or
children, or severe illness that threatens
death; unsecure or untimely receipt
of'a summons.

In the courts of appellate jurisdiction
(peaceful congress), the trial was
conducted “in the same manner as in
the world court <...>, but for the failure to
submit evidence and witnesses to the time
of the hearing of the case, its consideration
is postponed, if from the side asked for
the call of witnesses that are not appeared
and the congress (Court of Appeal) did not
see the obstacles” [5, p. 31].

When considering the cases in
the “general court places” adhered
to the imposition of immediacy, so
“opening of the court” was allowed only
after the study of the issue of witnesses
and the possibility of starting a trial
without their participation (article 583).

“An obstacle to the opening of a court
session” could also serve as a defender’s
disease, but only if “it is not possible to
prepare a newly appointed defender for
the short time remaining before the term
of the meeting” (article 591) [5, p. 32].

The defendant, who had not
appeared before the court without
reasonable grounds, was accused. The
failure of the private prosecutor or
his representative was recognized as
“abandonment of a criminal lawsuit”
and “had consequences of termination”

of criminal proceedings. The absence
of a civil plaintiff did not prevent
the opening of a court session, “but civil
action was not considered in a criminal
court” (article 594) [5, p. 32].

“In case of a trial postponement due to
the failure of any of the witnesses whose
testimony is significant in the matter
of significance, the court shall make
an order or a repetition of the call for
a witness who did not appear or about
the reason for his established order”
(article 641) [S, p. 31].

In addition to the serious reasons for
not coming to court, established by art.
388 of the Statute, art. 642 dismissed
the following categories of persons from
the appearance in court:

a) “military officers who are in active
service when their military authorities
consider it impossible to allow them to be
absent from the place of service,

b) in general, witnesses who live in
another judicial district, and in addition to
such a distance that it is not possible for
them to appear in court without a special
difficulty” [5, p. 31].

A witness who did not appear in court
without a valid reason was subjected
to a pecuniary charge four times larger
than that of a magistrate, as well as
the payment of legal expenses incurred as
a result of persons brought to trial and if
his absence (witness) was a consequence
of the postponement of the meeting
[5, p. 31].

Conclusions. The norms of the
national criminal-procedural legislation
oftheperiod fromthe 9th century till the end
of'the nineteenth century were much ahead
of the legislation of the European states
in matters directly related to the institute
of the trial postponing in criminal
proceedings, since they were already
infused with the ideas of the competitive
process, the principles of reasonableness
of terms and immediacy, the provisions
of the continuity of the criminal case.
The criminal procedural law contained
provisions that disclosed the reasons,
procedure and subjects of appeal for
the trial postponement.

Meanwhile, in the legal documents
there is a real blend of the concepts
of “postponement” and “stopping” of a trial
(for example, in the Lithuanian Statutes,
in the Statute of the Criminal Procedure
1864). For example, when the trial was
postponed, the proceedings in the case
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always started from the very beginning.
As aresult, the postponement of the trial in
the Statute of the criminal proceedings in
1864 was due to the suspension of the court
session, with the restoration of which
the meeting began with the action on which
it stopped. This, in turn, gives grounds for
asserting that it is impossible to assess
the meaning of a criminal-procedural
concept, based only on its word-formation
and everyday understanding.
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SUMMARY
Judicial discourse is a peculiar means of influencing the court, on the basis of which it ultimately makes the relevant conclusions
and renders an objective, fair judgment. The content of a court speech depends on the structural construction of the speech. Scientists
point out that there exists two kinds of a goal — a specific one, which is to convince the listeners, and a common one that helps to
establish the truth. The concept of the judicial discourse has been examined through the lens of studying different historical epochs in
combination with culture. On this basis certain features of the court’s speech are defined, starting with the interpretation of its concept.
Key words: court speech, speaker, oratorical art, oratorical skills, rhetoric.

CYJAEBHASA PEYBb U OPATOPBI AHTUYHOCTH

Jmurpuii CKOBPOHCKH,
KaHIUAaT FOpUANICCKUX HaYK,
TIOLIEHT Ka(eapbl TEOPUH, HCTOPHUHU | (UIIocopun mpaBa
I/IHCTI/ITyTa HpaBa, TIICUXOJIOTUHN 1 NHHOBAITUOHHOTIO 06paSOBaHI/IH
HaIII/IOHaHLHOFO yHI/IBCpCI/ITeTa <<HLBOBCKa}I IIOJINTCXHUKA»

AHHOTAIUA
CynebHast peub — 3TO CBO€0Opa3HOE CPENCTBO BIMAHHSA Ha CyJ, HA OCHOBE KOTOPOTO OH JIEJAaeT COOTBETCTBYIOIIME BBIBOJBI U
BBIHOCHUT OOBEKTHBHBIN, CTIpaBeINBEIi puroBop. Conepkanue cyneOHOW pedr 3aBUCUT OT CTPYKTYpPHOTO ITOCTPOSHHS pedr. Yue-
HbIE OTMEYAIOT, YTO I[eJIb CYILECTBYET ABYX BHIIOB: KOHKpETHas (3aKIo4aeTcsl B YOXKICHHUH CIylIaTelnei) u oomas (KoTopasi oMo-
raeT yCTaHOBHUTH HCTHHY). KOHIEMIHs Cy1e0HOM peun paccMaTprBaiach CKBO3b MPU3MY H3yUYCHHS Pa3INUHBIX HCTOPHYECKHX 310X B
COYETaHHH C KyJIbTypoii. Ha 0CHOBE 3TOr0 Ornpe/iesieHbl HEKOTOPbIE 0COOCHHOCTH Cy/IeOHOM peuH, Ha4nHasl OT TOJIKOBAHUS €€ TIOHSATHSI.

KitoueBble ciioBa: cyneGHas peub, 0paTop, OpaTopcKoe HCKYCCTBO, OPaTOPCKOE MAaCTEPCTBO, PUTOPHUKA.

Introduction. Each judicial speech
has its own characteristics that distinguish
it from other concepts in rhetoric. From
a rhetorical point of view, it is believed
that judicial discourse has a limited scope,
only professionally rendered by the prose-
cutor and defense counsel. Judicial speech
exists only verbally, so the word gained
the first place. The court speech is seen as
a speech to the audience and is intended
to establish contact with them. By its very
nature, the speech of the court speaker
is a kind of monologue that is tuned to
the public, but sometimes it is allowed to
make replies, so the court speech during
such applications becomes a dialogue.

The relevance of the research topic
is proved by the fact that the list of par-
ticipants in the judicial debate is limited
and exhaustive. Judicial speech is not
limited in time, but the presiding judge
may suspend the speaker’s speech if
the speaker does not speak on the sub-
ject of the case, or allows the expression
of obscene, offensive nature to other
participants in the case. The subject
of the court speech is rather limited, but

specific, because the speaker must speak
only on the merits of the case. The con-
tent depends on the subject of the speech.
The conclusions can vary, as they depend
on the procedural function of the court
speaker and differently affect those pres-
ent in the courtroom.

State of the study. The most common
interpretation of the concept of the judicial
speech is the suggestions of the scientist
V.V. Moldovan, who states that the court
speech is a speech addressed to the court
and other participants in the judiciary
and those present during the criminal,
civil and administrative proceedings [1],
which contain conclusions on a case,
although there is a somewhat simplified
version of the court speech interpretation.
For example, P.C. Katsavets considers
the court speech a purposeful statement
that should affect the addressee [2].

A.V. Kaustov states that a court speech
is made in criminal cases to explain the cir-
cumstances of the case and it is used as
a public statement by an authorized party
to the trial, addressed to the court and all
the participants in the criminal case, pro-

nounced in a court hearing, who is an iter-
pretor of the significance and essential
circumstances of the case and its denial to
other entities in order to ascertain the truth
and to deliver a fair verdict [3]. A speech
should be formed according to the laws
of logic and grammar. I.V. Mudrak con-
siders the judicial speech to be a part
of the judicial debates and notes that it
constitutes a procedural activity [4].
There exists many types of speech-
es that are distinguished depending on
the procedural meaning, the construction
of the form and the content. According to
one of the classifications, the following
types of speech may be outlined: pros-
ecutorial, public-prosecutorial, barrister,
public-defense and the self-defense speech
of the accused. Some scholars recognize
the cue as one of a variety of speeches,
however, this opinion has not become
widespread in connection with a series
of studies suggesting that that a cue is deliv-
ered to deny a thought, and one needn’t to
prepare for its pronouncement as an indict-
ment or a defence speech. V.V. Moldovan
has developed another typology of court



speeches, so he distinguishes the pros-
ecutor’s accusatory speeches in various
instances, the defense speeches in different
instances, the self-defense speech, the vic-
tim’s and his representative’s speeches,
the civil plaintiff’s and defendant’s speech-
es, the speeches of the state, the victim’s
speech in administrative cases and some
others [1]. A monologue of a prosecutor or
a defense lawyer in a judicial debate is con-
sidered to be a separate variant. It would
be interesting to know that depending on
the speeches’ design, the latter are deliv-
ered with the help of an abstract, prepared
in advance and are not learnt by heart,
the speeches prepared in advance and are
memorized, as well as the speeches in
the form of impromptu.

The scientific sources have stated a few
opinions on the structure of the judicial
speech. There is an opinion on the 6th-com-
ponent, 4th-component structure of the court
speech, but the common and generally
accepted structure of the court speech is
the 3d-component, which includes the intro-
duction, the main part and conclusions.
Each of these components has its own rules
and requirements.

The preparation of a court speech can
be done in several ways and in differ-
ent forms. Prominent speakers called for
a stage-by-stage preparation. Depending
on the form of expression, a court speech
can be written completely, to be made in
the form of an imaginary plan and deliv-
ered as an impromptu, formed as a written
plan, notes or abstracts. In order for a court
speech to effectively influence the court
and the participants in the courtroom, it
must be convincing, clear, logical, relevant,
correct, concise, expressive and indicative
of a distinctive personality of the speaker
who possesses the art of speech.

The purpose and the objective
of the article is to investigate the reali-
ties of the present, according to which
people are able to think independently, to
find an original solution to urgent prob-
lems in a certain branch of life, to for-
mulate it accurately and clearly for all, to
arouse the interest of the relevant persons
and make them their like-minded people.

A modern court speaker needs to mas-
ter the art of an effective linguistic influ-
ence, acquire practical rhetorical skills
that will allow him to better speak his lan-
guage and succeed in professional activ-
ity, as well as learn the rules of conflict-
free communication.

Presenting main material. Histori-
cally, the notion of the structure of public
speaking is understood by its main parts,
which rationally complement, develop
and synthesize each other. Usually, parts
flow smoothly into one another and have
no clearly defined borders. Separation
of language into parts is necessary for
preparatory (home) work on the text
of a future speech. Such a breakdown
of the material allows you to more ratio-
nally build phrases and calculate the pow-
er of influence of speech over time, as
well as to be able to strategically plan for
the placement of semantic accents.

Typically, the structure of the lan-
guage consists of: introductions, proofs
and conclusions. Each of these parts has
its own functions. In the introduction —
to attract the audience to the speaker, to
give the audience to feel the seriousness,
importance and sensationality of further
presentation. In the process of proving
should justify the ideas briefly stated in
the introduction, fit them with facts, sta-
tistics, logical construction. Well crafted
and emotionally saturated phrases. In
conclusion — to convey to the minds
of the audience the ideas expressed
by the speaker, summarize the speech,
to leave in the minds of the listeners
the necessary impression. Therefore, it
takes an individual approach to the com-
position of the performance.

Public language is first and foremost
oral language, it covers a wide variety
of purpose and content language genres.
Speech at meetings, debates, rallies,
report, scientific report, university lec-
ture, accusatory and protective language
in court, lecture on legal or other topic —
these are all kinds of public speeches that
have the character of reflections and com-
parisons; they consider, analyze and eval-
uate different points of view, formulate
the position of the speaker. Each public
speech is intended to give the audience
some information, to explain, to help to
understand it and to influence the listeners
in the formation of their outlook.

The birthplace of judicial eloquence
was Ancient Greece. In the period of heyday
of Ancient Greece, and its statehood creation,
with the increased influence of the demo-
cratic groups and the activity of the masses
revived in the life of the developed Greek
policies, the ability to speak convincingly,
and the art of public speaking became vital.
Political figures had to publicly defend their
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views and interests at the National Assem-
bly or in court and the political fate of many
Athens citizens depended largely on their
ability to speak in public.

The emergence of eloquence the-
ory was driven by practical needs. In
the 4th century B.C. Aristotle wrote
the work “Rhetoric”, in which he summa-
rized the theoretical foundations of public
speaking. Famous speakers of those time
were greatly respected. The ability for
speaking was in great demand, the training
was expensive. The teaching of rhetoric
was a higher degree of ancient education.

The practice of oratory was put into
practice in Sicily where its main types
were originated: political and judicial,
which then spread in Athens in the Sth cen-
tury. B.C. — during the period of public
prosperity and the growth of culture [5].

The court speeches were especially
common genre of oratorical art. It was not
easy to sue in Athens: there was no institute
of prosecutors; every Athenian could act as
a prosecutor. There were no defenders in
court. The well-known laws of Solon pro-
vided that every Athenian could personally
defend his interests in court. Not all Athe-
nians had the gift of the word, not all were
able to speak correctly, to dispute, to defend
their own position, to refute the opinion
of the opponent. Therefore, those who
were sued in the court proceeding, had
to seek the help of logographers — people
who possessed oratory talent and created
texts for defense speeches. The defendant
learned the speech by heart and delivered it
on his behalf in court. The purpose of such
a speech was to arouse the feeling of pity
and sympathy from the judges against
the accused, but not to prove his innocence.

The form of a speech and the art
of speech played no less important role
than the content. Therefore, all court
speeches had to start with an introduction
outlining the essence of the case in order
to start influencing the judges in advance.
The introduction was followed by a story
about the events related to the case. The
main purpose of the story was to make
the judges believe the truth of the speaker.
This part used the artistic elements of lan-
guage. Next came the proof. The speech
ended with an epilogue, which should
have caused sympathy for the accused.
Accordingly, the conclusion sounded
pathetic and sublime.

The court in Athens was a pub-
lic tribune, often confronted by people
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with different political convictions,
so the speaker needed to have persua-
sion skills. He called this skill “the art
of the giants of wisdom” [6].

In this context, it is worth mentioning
the first theorists of judicial eloquence — Gor-
gias, Lysias, Isocrates, Trasimach and so on.
Gorgias represented the sophistical direction
in oratory (greek: Sophistes — master, sage).
He taught young men from wealthy families
practical speaking, the ability to think logi-
cally and speak publicly. Gorgias believed
the word to be a powerful ruler, because
it can both overtake fear, and destroy sor-
rows, bring joy and instill sympathy. But
to use the word to gain power over people,
you need to constantly work on it. Gorgias
skilfull speeches playing the role of political
pamphlets that called for the fight against
the tyrants, attracted attention and made his
name famous. Gorgias language was full
of metaphors, comparisons, antithesis, terms
with the same endings. Language separation
into equal parts, symmetrically constructed
phrases with rhyme at the end are known as
gorgias figures.

One of the popular logographers in
ancient times was Lysius, a prominent
court speaker who wrote over 200 speech-
es. However, Lysias did not produce his
own technique of proof and made little
use of logical arguments. He focused
mainly on a compelling account of the cir-
cumstances of the case, a figurative story.

Demosthenes was also famous Greek
speaker, who surpassed all those who
competed with him in the courts with
the precision of expression, its validity
and the splendor of style [5]. Demosthenes
himself said that speaking gifts are just
skills. All speeches reflect his insistent
nature. As a child, when he heard Kalistrat’s
court speech, he was struck by the power
of a word that could fascinate and sub-
jugate listeners. From then on he began
practicing the speeches carefully, hoping to
become a real speaker afterwards. He had
a number of physical disabilities: a weak
voice, bad diction, intermittent breath-
ing, nervous shoulder soreness, but daily
strenuous activities and exercises helped to
correct and overcome them.

Demosthenes devoted his activ-
ity to the Hellenic interests’ protection
and never changed his beliefs. He paid
special attention to intonational expres-
sive means. As a result of hard work
Demosthenes mastered all best features
of the speakers of the time.

In ancient Rome, the flowering of judi-
cial eloquence coincides with the last peri-
od of the Republic and ends with it. This
development was largely facilitated by
brilliant examples of Greek oratorical art.
The opposition of slaves and slavehold-
ers, patricians and plebeians also made
a striking impression on Roman oratorical
art. The Forum was the place where every
free citizen of Rome was able to speak
and the processes of allegations of extor-
tion, violence, passion and betrayal were
constantly heard.

We should mention a prominent
Roman speaker and author of jurispru-
dence Mark Portius Cato the Elder. He was
a well-known historian and agronomist,
commander and statesman and the ances-
tor of Latin eloquence. The main thing
in his speeches is the deep inner content.
Being the accuser in court Cato always
came out of the merits of the case, clearly
and logically expressed his thoughts, gave
an objective assessment of the phenom-
ena. Each of his opponents was defeated.
Cato spoke with a special exaltation, pur-
posefully gesturing what was considered
to be the speaker’s chief virtue. The key
qualities of his speeches are precision,
brevity and stylistic sophistication. The
best means of eloquence were used to
penetrate deeper into the issue.

Cicero praised Cato as a speaker: “Every-
thing can be said, both gracefully and with
great sophistication, but nothing can be said
“with greater force and liveliness” [7].

Galba was also one of the famous
court speaker who possessed legal think-
ing and was able to gather and logically
produce evidence in speech. Galba’s ora-
torical skills fully met Cicero’s demands
to the speaker: to be able to convince by
means of accurate evidence, to excite
the listeners’ souls with a meaningful
and effective speech, to incline the judges.
Quite often Galba made speeches so viv-
idly that they ended in applause.

One should mention a well-known
and popular at that time speaker Hortenzius.
Hydrangea’s voice was favorably distin-
guished by pleasantness and smoothness,
the manners — by dignity, gestures — by spir-
itualization. His every appearance in court
aroused the admiration of the listeners.

The intelligibility of his speech was
achieved by the fact that the speaker pro-
fessionally highlighted the main points,
analyzed and challenged the arguments
of the other party and at the end presented
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new, unquestioned arguments. Hortensei
introduced two techniques that no one else
had: a division where he listed what he
would talk about, and a conclusion in which
he mentioned all the evidence of the oppo-
nent and gave his own arguments.

At the same time, it is worth noting that
all the best that the ancient Roman oratorical
art achieved was accumulated in the oratory
of Mark Tulius Cicero (106-44 BC). He
wrote: “There are two arts that can elevate
a person to the highest degree of honor: one
is the art of a skilled commander, the other
is the art of a skilled speaker”. Gifted by
nature, he received an excellent education:
he studied Roman law with the famous
lawyer Scevola, studied dialectics — the art
of dispute and argumentation, got acquainted
with Greek  philosophy, studied
the oratorical art of Greek masters
of the word Crassus and Antony. The main
force of Cicero’s speeches is in their content,
able to gather strong evidence, in the logical
arrangement of the material. He gradually
and purposefully broke all the attacks
of the opponents, tried not so much to win,
but to convince.

Conclusions. Public speaking was
a particularly common genre of literature
among antiquity people who were great
lovers to read. The place that rhetoric
occupied in the art of the ancient
Hellas artistic word can be compared to
genres such as heroic epic or classical
Greek drama. It is quite clear that such
comparison is only valid for the era when
these genres lived and coexisted. But by
the degree of influence on the development
of later European literature, rhetoric
played an even greater role in the Middle
Ages, now giving way to other genres that
defined the character of national literatures
of Europe for centuries to come, if not
for millennia. There is a logic here. Of
all kinds of artistic words in the ancient
world, public speech was most closely
connected with political life, social
order, life, way of thinking, and finally,
with the peculiarities of the character
of the people who created this genre.
Indeed, love (if not to say passion) for
a beautiful, passionate word, lush speech
full of epithets, metaphors, comparisons
is evident in the earliest works of Greek
literature — in the Iliad and the Odyssey.
We believe that the study of the above-
stated problem should further cover
the analysis of literary works of that
period.
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SUMMARY

Humanism and humanistic ideas are covered in many criminal law works. In this study,
the existence of an article describing criminal liability for discipline in prisons is considered
a form of inhumane treatment. However, criminal law should not be seen as the sole means
of influencing a person’s behavior. Other mechanisms are needed to influence convicts who
violate the rules of the institution. The provisions of criminal law must comply with the
principles of criminal law and international obligations assumed by the state.

Key words: humanity, inhuman treatment, Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, disciplinary action, restorative
practices, prison system, treatment of prisoners.

YI'OJTIOBHASA OTBETCTBEHHOCTD 3A HAPYIIIEHUE
JUCIHUIIJIMHBI OCYXKJIEHHBIMHU B KOHTEKCTE
MOJIOKEHUN KOHBEHIIMU MPOTHUB NBITOK U JIPYTHUX
KECTOKHNX, BECYHEJIOBEYHbBIX NJIU YHUXKAIOLIUX
JOCTOHNHCTBO BUJJOB OBPAIIEHN S 1 HAKA3AHUSA

JIuaua TUMO®DEEBA,
KaHANUIAT IOPUINIECKUX HAYK,
npernoaaBareb Kaeapsl yroJIOBHOTO MpaBa
HarnwmonansHoro yHuBepcutera «Onecckas I0puandeckas akaaeMush

AHHOTAIUA

I'ymaHn3M 1 TyMaHHCTHYECKUE HJICH PaCCMaTPHUBAIOTCS BO MHOTHX paboTax 1o yro-
JIOBHOMY IIpaBy. B 3TOM McclieoBaHUM CYIIECTBOBAHUE CTAaThH, ONMCBHIBAIOLICH yro-
JIOBHYIO OTBETCTBEHHOCTb 3a HapyIIEHHE AVCIHIUIMHBI B MECTaX JIMIICHHUs CBOOOMEI,
paccMarpuBaercs Kak Gopma GecuenoBeyHOro obpaiieHus. Bmecte ¢ TeM yronoBHBbIi
3aKOH HE JOJDKEH BOCIIPMHUMATBCS KaK €MHCTBEHHOE CPEACTBO BO3IEHCTBHS HA TIOBE-
JeHre denoBeKka. Hy>XHbI qpyrue MexaHu3Mbl BO3AEHCTBHS Ha OCY)KICHHBIX, HapyIla-
IOMIAX [PaBWIa NMEHUTEHINAPHOTO yUpexIeHHs. [10JIokeHHs yroJOBHOTO 3aKOHOIA-
TENIBCTBA IOJDKHBI COOTBETCTBOBATD MPUHIIUIIAM YTOJIOBHOTO IIPAaBa U MEXIYHAPOIHBIM
00s3aTeNnbCTBaM, KOTOPBIE B35JI0 Ha ce0s TOCY1apCTBO.

KnioueBble cioBa: TyMaHHOCTB, OecdyenioBedHoe obOpamienue, KonBeHnus npoTus
OBITOK U JPYTHX JKECTOKHX, OECUENIOBEYHBIX WIJIM YHW)KAIOLIMX JOCTOMHCTBO BHJIOB
oOparieHust ¥ Haka3aHHsl, AUCIUIUTMHAPHBIE B3BICKAHHS, BOCCTAHOBUTEIBHBIE MIPAKTH-
KH{, IEHUTEHIMAapHasi CHCTEMa, 0OpalieHne ¢ 0CyXICHHBIMU.

Statement of the problem. In order
to protect the individual from harm by
the State for its dignity, the international
community has adopted relevant interna-
tional legal instruments in which the inhu-
man treatment of a person is considered
a crime, in particular the United Nations
Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment (Convention against Tor-

ture), which defines the term ‘“torture”,
but does not identify other types of ill-
treatment.

The relevance of the research topic
and status of research. E.V. Shysh-
kina, in her dissertation “The concept
of the prohibition of ill-treatment and its
evolution in the activities of the Council
of Europe” (Kyiv, 2009) suggested to treat
the concepts of “cruel” and “inhuman
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treatment” as synonyms and “ill-treat-
ment” as designating all types of subject
under the qualification of such behav-
ior [8]. G.N. Telesnytsky considered
the peculiarities of criminal liability for
torture in a comparative legal aspect
(Kyiv, 2013) [6]. L.I. Skrekla viewed cru-
elty as a cross-cutting criminal concept
[5]. L.A. Nakonechna considered vio-
lence as a cross-cutting criminal concept
(Lviv, 2016) [3].

In addition, certain aspects of the
issues  involved:  V.O.  Gatselyuk,
M.M. Hnatowsky, V.V. Mytsyk, V.O. Tulia-
kov, M.I. Khavroniuk, E.V. Shishkina. At
the same time, there are still some ques-
tions, including methodological ones, that
need attention and research.

The purpose of the article is a formu-
lation of proposals to improve the crimi-
nal law.

Presentation of the main material.
Humanism is a democratic and ethical
life stance that affirms that human
beings have the right and responsibility
to give meaning and shape to their own
lives. Humanism stands for the building
of a more humane society through
an ethics based on human and other
natural values in a spirit of reason and free
inquiry through human capabilities [10].

The main distinguishing features
of a person dedicated to human rights
are activism, empathy, impact. Empathy:
a feel for the humanity of others,
an ability to see others in the world as
though you were they, a capacity for
spontaneous solidarity. Impact: the desire
to make a difference, to achieve tangible
outcomes — a freed prisoner; a humanely
treated detainee; the previously hungry
now well fed [12]. To be a humanist it
means to care about another people [7].

Criminalization — and  humanism.
Ya.l. Hilinskyy noted: “There is no single
behavioral act, which would be “crimi-
nal” himself, according to their con-
tent, regardless of social context. Thus,
the “criminal” use of drugs, in particular,
derivatives of cannabis, was permissible,
“normal” legal in many Asian countries
as well, and in the modern Netherlands.
As history shows, even the value of life
as the highest value is not absolute. There
are an exceptions, due to political necessi-
ty. Murder in war does not qualify as mur-
der, but is a violent deprivation of another
person’s life. Every crime encroaches on
the human freedom and security; state

and society security, and also violates
the principles of Criminal Law (justice,
equality, legality, humanism). Criminal
Code guarantees each person the protec-
tion of these rights, and also helps ensure
her safety” [1, p. 391].

Because, some actions, which are
enshrined in the criminal law over time,
lose their social danger.

Under the influence of a number
of factors, the outlook and the level of tol-
erance for violations of the right to life
have changed, as well as the understand-
ing of the right to life, not only enshrined
in domestic law and international legal
instruments, the possibility of cer-
tain human behavior aimed at ensuring
the integrity of one’s life and freedom to
dispose of it (narrow understanding), but
also as a human freedom to directly real-
ize the opportunities that it has as a result
of belonging to the species Homo Sapi-
ence, and to satisfy the necessary biologi-
cal, social, spiritual, economic and other
needs are inseparable from human about
objectively due to the achievement
of human development (widely under-
stood) [4].

Accordingly, in the sense of the Con-
vention, the violation of the right to life
also implies an encroachment on the free-
dom to directly fulfill the natural needs
necessary for the life and human develop-
ment. In particular, it is important for both
the human freedom and security.

In order to ensure the right to life in
the broadest sense, the Criminal Code
of Ukraine provides for criminal liabil-
ity for bringing a person to suicide (art.
120 of the Criminal Code), which is
the result of ill-treatment, blackmail,
systematic humiliation of his human dig-
nity or systematic unlawful coercion to
acts that they contradict her will, suicide
inclination, and other acts that promote
suicide. Under ill-treatment should be
understood ruthless, rude acts that cause
the victim of physical or mental suffering
(torture, systematically causing bodily
injury or beating, deprivation of food,
water, clothing, housing, etc.). The sys-
tematic humiliation of human dignity is
the continued humiliation of the victim
(constant insults, mockery of him, etc.).

In this context, the individual should
be responsible for the freely chosen unde-
sirable behavior, but in the manner pre-
scribed by law. It is impossible to achieve
justice by illegal means, as well as by
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means that do not comply with the prin-
ciples of equality, humanism, personal
culpability, the presumption of innocence
and more.

Some of the crimes, based on their
wording, contradict the principles of crim-
inal law and the obligations assumed by
the state.

For example, art. 391 of the Crimi-
nal Code of Ukraine, establishes crimi-
nal liability for malicious disobedience to
the legal requirements of the administration
of the institution of punishment. Based on
the practice of applying art. 391 of the Crim-
inal Code, persons are criminally responsi-
ble for refusing to clean, on duty, landscap-
ing, not cleaned the bed, changing the bed
in the cell, not performing the command
“Lift!”, not holding hands behind his back
during a walk, etc.

The possibility of bringing convicted
persons for repeated violations of disci-
pline to criminal responsibility is a mani-
festation of inhumane treatment (within
the meaning of art. 3 of the Convention).

Pursuant to art. 3 of the Conven-
tion for the Protection of Human Rights
and Fundamental Freedoms (“Prohibition
of Torture”), no one may be subjected to
torture or to inhuman or degrading treat-
ment or punishment.

V.V. Mytsyk analyses the Convention
on the Prevention of Torture concludes
that: Convention provides non-judicial
system of a preventive character. The
task of the committee is not condemn-
ing states for violations, and the desire
of the spirit of cooperation and consulta-
tion to improve where necessary, protec-
tion of persons deprived of their liberty.
Article 3 of the Convention defines a gen-
eral provision for cooperation [2, p. 508].

The Committee for the prevention
of torture Council of Europe in its reports
have repeatedly called Ukraine decrimi-
nalization act which described current
version of art. 391 of the Criminal Code.

According to the UN Standard Mini-
mum Rules for the Treatment of Prison-
ers, discipline and order shall be main-
tained with firmness, but with no more
restriction than is necessary for safe
custody and well-ordered community
life; no prisoner shall be employed, in
the service of the institution, in any disci-
plinary capacity; no prisoner shall be pun-
ished except in accordance with the terms
of such law or regulation, and never twice
for the same offence [11, p. 27, 28, 30].



Definitions of torture, inhuman
or degrading treatment, treatment or
punishment were first introduced by
the European Commission on Human
Rights (existing until 1998) in the case
of Denmark, France, Norway, Sweden
and the Netherlands v. Greece (1969),
known as the Greek case.

Inhuman treatment or punishment is
behavior that intentionally causes a per-
son severe mental or physical suffering.

Degrading or punishing behavior is
behavior that grossly humiliates a person
in front of others, or compels them to act
on their own volition or in good faith.

In the case of the ECtHR Ireland v.
The United Kingdom (1978), the defini-
tion of these categories has changed.

Inhuman treatment or punishment are
the acts that caused a person severe physi-
cal and mental suffering.

Dignity-degrading treatment or pun-
ishment is abuse that should cause the vic-
tim to feel fear, suffering and inferiority,
and to diminish her dignity and, if pos-
sible, to break her physical and moral
resistance.

In deciding whether a degrading treat-
ment or punishment is to be resolved,
the court shall consider whether the suf-
fering was a result of mental anguish or
suffering, and then determine whether it
intended to humiliate the victim [9, p. 46].

The bill “On amendments to some
legislative acts of Ukraine (concern-
ing the elimination of corruption
schemes in the prison system by remov-
ing art. 391 Criminal Code Ukraine)”
Ne 2079 of 9 June 2019 deleted art.
391 of the Criminal Code “mali-
cious disobedience to the requirements
of the administration of the penitentiary
institution”, as well as references to
the this article in paragraphs 2 and 3 of part
1 of art. 140 of the Criminal Executive
Code of Ukraine.

Criminal law should not be seen as
the single means of influencing a person’s
behavior. The prison (penitentiary institu-
tion) is the same total institution (Michel
Foucault) as the school, university, fam-
ily, church. However, there is no question
about criminal liability of students who
systematically violate discipline and fail
to meet the requirements of the school or
university administration.

We need other mechanisms influ-
ence to prisoners who violate the rules
of the institution. If a person commits

a crime in a penitentiary institution, he or
she will be prosecuted in accordance with
the Criminal Code. The threat to the safe-
ty of prison staff and/or other prisoners
can be interpreted through other articles
of the Criminal Code (articles 115, 120,
129, 125, 126, 121, 293, 296 of the Crimi-
nal Code of Ukraine and others). In addi-
tion, the security of staff and other prison-
ers is provided by other means.

It should also be noted that disciplinary
penalties in the prison and so significantly
affect the further fate of the prisoners. In
particular, the so-called incentive measures
(parole, softer punishment) apply to those
who are not charged and who are being
promoted. This is an internal restriction.
However, the Commission of the peniten-
tiary institution, which includes peniten-
tiary institution employees and members
of the public (as they usually do not attend
or very rarely attend), does not approve
the possibility of applying incentive rules
to the person being charge.

In addition, now very much pay-
ing attention bulling in the school may
need to think about bulling in prisons,
including by staff and ensure appropri-
ate arrangements for objective verifica-
tion of the penal institutions of the state.
No wonder the teacher is forbidden to
raise his voice to the student, to beat on
the hands, to expel from the class, to
put in a corner, that is, to expose him to
the practice of “education”, which were
in the past. But now they are also par-
tially taking place. However, the behavior
of a student in the classroom can also pro-
voke others to mass riots, a massive vio-
lation of discipline, a significant threat to
the safety of teachers and other students.
This is also supported by practice.

The purpose of punishment is not only
punishment, but also correction of the per-
son and prevention of committing other
crimes (art. 50 of the Criminal Code). But
under conditions of hostility and fear, that
objective cannot be achieved.

Conclusions. It is necessary to align
the criminal law of individual States with
the provisions of the Convention. In par-
ticular, the criminal legislation of Ukraine
should be decriminalized the article, which
establishes criminal liability for malicious
disobedience to the legal requirements
of the administration of the penitentiary
institution. The provisions of this article
are not in conformity with the provisions
of the Convention.
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Instead of punishment, particularly in
this category of cases, it is necessary to
promote dialog and mediation practices
in the penitentiary institution, nonviolent
communication, interest of convicts to
perform certain work, and more.
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CYIMIHOCTb MEXAHHU3MA
AIMUHUCTPATUBHO-ITPABOBOI'O
PETYJIUPOBAHUS ®PAPMAIIEBTUYECKOM
OTPACJIM YKPANHBI

Pycaan ®NJIb,
KaHIUAaT IOpUIUIECKUX HayK,
Ha4yaJIbHUK OTACIa rOCyﬂapCTBeHHOFO HaYy4YHO-UCCJIIEA0BATCIIbCKOIO MHCTUTYTa
MuHHCTEpCTBa BHYTPEHHUX JIeNT YKPaHHbI

AHHOTAONUSA

B crarbe Ha OCHOBE aHaJIM3a HAyYHBIX MOAXOAOB K IMOHUMAHHIO TIOHATHH «MeXa-
HHU3M», «IIPABOBOE PETyIMPOBAHUE» U «MEXaHM3M IIPABOBOTO PErYJIUPOBAaHMA» OIpeE-
JIeTsIeTCS MOHITHE MEXaHU3Ma aJMUHHCTPATHBHO-IIPABOBOTO pEryaupoBaHus (dapma-
LEBTUYECKOH OTPacin YKpauHbl, PACKPBIBAIOTCS €T0 0COOeHHOCTH. OXapaKTepHU30BaHbI
COCTABIIAIOIINE MEXaHU3Ma aIMUHUCTPATHBHO-IIPABOBOIO PEryJIMPOBaHUs (apMaleB-
THYECKON OTpaciu YKpauHBI: aJIMHHHCTPATHBHO-TIIPABOBBIC HOPMBI, aIMHHUCTPATHB-
HbIE PABOOTHOILICHUS, aKThl peaM3allii HOPM IpaBa, aKThl TOHUMAaHUS HOPM IpaBa,
[PaBOBOE CO3HAHMUE; [IPABOBAs KYJIBTYPA; PEKUM 3aKOHHOCTH 000poTa (hapMaleBTHuye-
CKOM TMPOIYKIHMH. YCTAaHOBJIEHO, YTO CYHIHOCTb HCCIIELyeMOrO MEXaHH3Ma PacKpbIBa-
eTCsl Yepe3 Ompe/eieHue Leneil, 3aaa4, HanpaBieHuid, CyObeKTOB, 00BbEKTOB, (HOpM U
MeTo/10B obecrieueHus hapMareBTUYECKOH AeSTEIbHOCTH.

KioueBble c10Ba: MeXaHH3M aJIMHHHACTPATUBHO-TIPABOBOTO PETYINPOBAHMS, TIpa-
BOBOE perynipoBanue, papmaneBTuyeckas AesTeNbHOCTb, HOPMBI ITpaBa.

CONTENT OF THE MECHANISM OF ADMINISTRATIVE
LEGAL REGULATION OF THE PHARMACEUTICAL
INDUSTRY OF UKRAINE

Ruslan FIL,
Candidate of Law Sciences,
Head of Department of State Research Institute
of the Ministry of Internal Affairs of Ukraine

SUMMARY

In the article based on the analysis of scientific approaches to understanding the
concepts of “mechanism”, “legal regulation” and “legal regulation mechanism”, the article
defines the concept of the administrative-legal regulation mechanism of the pharmaceutical
industry of Ukraine and reveals its features. The components of the mechanism of
administrative regulation of the pharmaceutical industry of Ukraine are characterized:
administrative legal norms, administrative legal relations, acts of the implementation of
legal norms, acts of understanding the rules of law, legal consciousness; legal culture; rule
oflaw for the circulation of pharmaceutical products. It is established that the content of the
mechanism under study is revealed through the definition of goals, objectives, directions,
subjects, objects, forms and methods of ensuring pharmaceutical activity.

Key words: administrative legal regulation mechanism, legal regulation,
pharmaceutical activity, legal norms.

IHocranoBka mnpodaembl. CerogHs
B MHpE IpPOM3BOACTBO (hapMaleBTHUE-
CKMX MpernaparoB SBISETCS OIHOW u3
CaMBIX IEPCIEKTUBHBIX oTpacieil. B Teue-
HUE HECKOJIBKUX ITOCIIEIHIUX JIET MUPOBOM
PBIHOK (hapMaleBTUKH JIEMOHCTPHUPYET
YCTOMUMBYIO TeHJeHIUI0 pocta. dapma-
[EBTUYECKasl OTpacib 3aHUMAeT Bemdy-
IIyI0 TO3UIHI0O U B JSKOHOMHKE Hallei

CTpaHbl, IIOCKOJIBKY SBJIICTCA BECbMa

BO)KHOH COCTABIAIOIICH HAlMOHAIBEHOTO
pbIHKa M Oe3zonacHocTH crpanbl. Papma-
LIEBTHYECKast OTpacib YKpauHbl BKIIOYA-
eT B ce0s: pa3pabOTKy M HPOU3BOJICTBO
JIEKapCTBEHHBIX CPEACTB M MEAUIIUHCKHUX
W3AEIHNH; ONTOBYI0O M PO3HHUYHYIO TOp-
TOBITIO, CIIEIUATIM3MPOBAHHOE XpPaHEHHE
MU pacmpeneNieHHe ¢ IOMOIIBIO amTeK
1 alTEeYHBIX IyHKTOB; TOJTOTOBKY KaJpOB
Ui (papMareBTHUECKUX —TPEITPHUITHI



U y4YpeXK/ICHHUIl; HayuHble pa3pabOTKu
Y MHHOBALIMOHHBIE TIOJXO/IbI K CO3JIaHHIO
HOBBIX JIEKapCTB; OmeparuBHoe HHGOp-
MHpOBaHHE PAaOOTHUKOB O HOBLIECTBAX
(dhapmanesTudeckoii orpaciu. Gapmares-
THUYECKasi OTpacib B Pa3BUTHIX CTpaHAX
OTHOCHTCS K 4YHCIly Haubolee AUHAMHY-
HBIX U PEHTA0ENBHBIX, HO B TO K€ BpeMs
BBICTYNAET KaK OCOOBI CETMEHT PhIHKA,
peryaupyeTcs rocyAapCTBEHHBIMH Opra-
HAMH BJIACTH.

B xoHTekcTe peopMupoBaHus 31pa-
BOOXPAaHCHUSI YKpauHbl aKTyaJbHOCTb
npHoOpeTaeT BONPOC O COBEPIICHCTBO-
BaHMM MEXaHM3Ma aJIMHHUCTPATHBHO-
[PaBOBOTO PETYJIMPOBaHUS OOpalieHHs
JICKapCTBEHHBIX CPE/ICTB U MEIMIIMHCKHX
NpUHAUIeKHOCTEH. HccnenoBaHue ero
MOHSTHUSL ¥ CYI[HOCTH TaKXKe MMEET BaxK-
HOE MPAKTHYECKOE 3HAYCHHE IS Jlallb-
HEWIIEro COBEPIICHCTBOBAHHS 3aKOHO-
JIaTeNbCTBa YKPAMHBI U Pa3BUTHS HAYKH
aJIMHHUCTPATUBHOTO TMpaBa, HAMOIHECHHS
[PaBONPUMEHUTEIILHON MPAKTUKH B 3TOH
chepe.

AKTYaJIbHOCTh TeMbl HCCJIE0Ba-
HHUSA TOATBEPXKIACTCS TEM, YTO HAJIUYHE
B YkpauHe 3((EeKTUBHOrO MeXaHHU3Ma
aJIMMHUCTPAaTUBHO-TIPABOBOTO PETYIHPO-
BaHUs (hapMaleBTHUECKON NeATeIbHOCTH
MO3BOJIUT OOECIICUHUTH JOJDKHOE Pa3BUTHE
9TOM OTpaciau U OCYUIECTBUTH KOHTPOJb
HajJ 00opoToM (hapMareBTHUECKOU IMPo-

JTyKIIUH.
Cocrosinue wuccienoBanus. Teo-
PETUUYECKYI0  OCHOBY  HCCIIEIOBaHUS

COCTABIAIOT (pyHAAMEHTAIbHBIE METO-
JIOJIOTHYECKUE HapaOOTKH YYeHbIX, cpe-
nu xotopbix: C. Anekcees, 0. BoITik,
B. I'apamyk, B. T'opmenes, O. IpsiueHko,
b. Xenesnos, B. Konnakos, O. Masbko,
M. Mary3os, JI. MopozoBa, A. ONuifHBIK,
0. Ckaxyn, C. Crenenxo, B. Cyxonoc,
N. ®ponos, H. IleBuyk, U. Illomnuna
u apyrue ydeHsle. I[IpoGrmeMsr agMuHU-
CTPAaTUBHO-TIPABOBOTO  PETYIUPOBAHHS
obopoTa (apManeBTHIECKON MPOTYKIIUI
B YKpauHe ObUIM IPEAMETOM HCCIIeI0Ba-
Hus Takux ydeHslx: H. Bounk, 3. ['mangyHa,
A. CerimnuHoro, B. [llupmosa u apyrux
uccrienoBareneil. YueHble B CBOUX pado-
Tax MU3y4alld BOIPOCHI TOCYIapCTBEHHO
MOJMUTUKH B cdepe QapMalieBTHUECKO
JIESITENbHOCTH, OJHAKO MEXAaHU3M aJMH-
HUCTPATHBHO-IIPABOBOTO PETYIUPOBAHHS
(hapManeBTHIECKOH OTpaciu  YKpauHb
ocTaeTcs B Hay4YHOU JUTEpaType Hepac-
KPBITBIM, YTO JETEPMUHHPYET aKTyallb-
HOCTB TEMBI CTaTbH.

Ileablo u 3anaveld CTaATbH SBIISCT-
Csl MICCIIENOBAHUE CYNTHOCTH MEXaHU3Ma
aJIMUHHUCTPAaTHBHO-TIPABOBOTO PETYIHPO-
BaHMS (papMaIeBTHYECKOH OTpacin YKpa-
WHBI ¥ OTpeeNIeHHEe €r0 COCTAaBIISIOMINX
JJIEMEHTOB.

H3n0:keHne OCHOBHOIO MarepHa-
Jia. B 00mmenpuHATOM NOHUMAaHUHU CJIOBO
«MEXaHU3M» TPAKTYIOT KaK BHYTpEHHee
CTPOEHHE, CHUCTEMY 4Yero-iudo, COBO-
KYITHOCTb COCTOSHMH M IIPOLIECCOB, U3
KOTOPBIX CKJIAJIBIBACTCS OIPEAEICHHOE
(u3nyeckoe, XUMHUUECKOE U IPYTHE SBIIE-
Hust [1, ¢. 695]. OnHako caMOCTOSATENTBHO-
TO TIOHSTHSI HETTOCPEICTBEHHO B IOPUAN-
YEeCKOH JIMTepaType He MPUBOAUTCS, OHO
HCTIONB3YETCS TOJIBKO KaK COCTABIISFOIIAs
IOPUIMYECKIX TEPMHHOB JJIsI 000CHOBa-
HHS OINPEACNICHHBIX ITPABOBBIX SBJICHHUN
B TEOPETHUKO-UCCIIEI0BATEIILCKUX TPyAax
Y4eHbIX [2, c. 540-789].

A. OneiHUK, paccMaTpuBas Hay4yHbIe
HCTOYHMKH, XapaKTePHU3YIOIIUe pas3iIny-
HbIE MPABOBBIC IMHAMHYECKUE IPOLEC-
Chl W SIBJICHUS, IPUILIEN K BBIBOLY, 4TO
OONBIIMHCTBO ABTOPOB B HAYYHBIX TPY-
JlaxX TONB3YIOTCSI TEPMUHOM «MEXaHU3M.
Takyro neuHUINIO, HAPUMED, UCTIONb-
3yIOT, KOIZIa AaHAIM3UPYIOT TIOHITHE
«MEeXaHW3M TOCYHapcTBa», 00O0CHOBHIBAS
HOHATHE «MEXaHU3M IIPaBOBOTO BO3ZEH-
CTBHUS», a TAKKE KaK «MEXaHH3M YIpaB-
JICHU», PACKpPbIBasi CYLIHOCTb TE€PMHHA
«MEXaHH3M IPAaBOBOTO PEryIUPOBAHUM.
OOUWMM IS 3TUX KaTeropuil SBIIsSETCS TO,
YTO TEPMHH «MEXaHH3M» OCO3HAETCS KaK
crnoco0 (yHKIHOHUPOBAHUS M CHCTEMA
cpexacTs Bo3zeiicTBus [3, c. 154].

Ilox monATHEM «perynupoBaHue» (0T
nat. regulare — MpaBUII0) MOHHUMAIOT YIO-
psmodeHne, HaJaKMBaHUE, COTIIACOBAHNE
4ero-mbo ¢ 4eM-HUOyIb, a «IIpaBoOBOE
pEryaMpoBaHHe» — 3TO NPOLECcC BO3ICH-
CTBUSl TOCYlapcTBa Ha OOILIECTBEHHbIE
HpOoLECChl C TOMOIIBIO FOPUIMYECKUX
HOpM (HOpM TmipaBa) [4, c. 1440]. ITosTo-
My IIpaBOBO€ pErylIupoBaHue J00oH
TPYHIBI, COBOKYHNHOCTH OOLIECTBEHHBIX
OTHOIIEHHUH SBISETCS OTBETOM Ha OIpe-
JIEJICHHBIA YPOBEHb PAa3BUTHS 3THUX OTHO-
HIEHUH, KOTOPHIi TpeOyeT HOBBIX CPEJICTB
BO3JIEHCTBUS HAa HUX, UX YIOPSIOYCHUS.
IIpaBoBoe peryampoBaHHe, 0 MHEHHIO
0. CxakyH, — 3TO OCYyIIECTBIIEMOE TOCY-
JIAPCTBOM C IIOMOILIBIO IIPaBa U COBOKYII-
HOCTH NPaBOBBIX CPEACTB YNOpPsAAOYEHHE
OOIIECTBEHHbBIX OTHOLICHHH, X IOPUIU-
YeCKOe 3aKpeIUICHHE, OXpaHa W pPa3BU-
tHe [5, c. 487].
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Ilox  mpaBOBBIM  peryJlMpoBaHU-
eM (apManeBTHYECKOH IeATeNbHOCTH
B YKpauHe mpeajaraeM IOHUMAarh COBO-
Ky[HOCTb IIPaBOBBIX HOPM, KOTOPBIMH
PEryIupyroT 00LIECTBEHHBIE OTHOLICHHMS,
BO3HHKaOIIME mpu obopore (hapmares-
TUYECKOM MPOAYKIUH.

3aMeTnM, YTO B HAay4YHOU cpene He
XBaTaeT  CAMHOIYIIHS  OTHOCHTEIIHHO
OCO3HAHHUS TOHATHS «MEXaHHW3M MPaBoO-
Boro peryauposanus». Tak, C. Aunexce-
€B MEXaHU3M IIPAaBOBOTO PETrYIHPOBaHMS
paccMaTpuBaeT Kak B3ATYH0O B CBOEM
€IMHCTBE CUCTEMY IIPAaBOBBIX CPEICTB,
C IIOMOILBIO KOTOpOH obecreunBaeTcs
pe3yabTaTHBHOE IPAaBOBOE BO3/EHCTBHE
Ha OOIIECTBEHHbBIE OTHOILLICHUS, — CHCTE-
My HOpPM IIpaBa, HOPHAMYECKUX (HaKTOB
U aKTOB TPUMEHEHHUs [paBa, MpPaBoO-
OTHOLICHHH, aKTOB peajH3allid IpaB
u obs3anHOCTEH [6, c. 246]. H. Mary3os
U A. Manbko NOHUMAIOT 3TO KaK CUCTEMY
FOPUANYECKHUX CPEICTB, OPraHU30BaHHBIX
HauboJIee MOCIIEeI0BATENBHO C LTI YIIO-
pAloueHHsT OOLIECTBEHHBIX OTHOLICHHH,
COJICHCTBUE Y/IOBJIETBOPEHHIO HHTEPECOB
cyobekToB mpasa [7, c¢. 516]. JI. Mopo-
30Ba CYUTAET, YTO BBIACJICHHBIC CTAJUU
U 3JIEMEHTHI MEXaHH3Ma IPAaBOBOTO pery-
JMPOBaHMsl OOILIECTBEHHBIX OTHOIICHHMI,
0 CYTH, COCTABIISIOT MaTPHILy HCCIE0-
BaHMS MPOLIECCa MPABOBOTO 00ECTICUCHUS
cOaNaHCUPOBAHHOCTH HWHTEPECOB  JIHY-
HOCTH U TOCYJapCTBa, a TAKXE CHCTEMBI
HCTOJB3YyEMBIX JJISl 3TOTO FOPHUINYESCKHUX
cpexactB [8, c. 27]. O. CkakyH mOHHMa-
€T 3TOT TEPMHH KakK B3STYIO B €IHUHCTBE
CHCTEMY IIPaBOBBIX CpEICTB, CIIOCOOOB
1 GopM, ¢ TOMOIIBI0 KOTOPBIX HOPMAaTHB-
HOCTb IIpaBa IIEPEBOAUTCS B YNOPSJO-
YEHHOCTh OOLIECTBEHHBIX OTHOLICHHMH,
YIOBJIETBOPSIOTCS MHTEPECHl CYOBEKTOB
IpaBa, YCTAaHABIMBAaeTCI U OOECIHeYH-
BaeTcs TpaBomopsyiok [5, c. 498-499].
OTIMYUTENBHBIM JUTS MEXaHU3Ma IpPaBo-
BOTO PETYJIMPOBAHUS SIBISETCA TO, YTO
OH: SIBISIETCS COCTABJISIOIICH MeEXaHH3-
Ma COLMAIBHOTO DETYJIUpPOBaHUs; 00b-
SIIMHSACT BCE SABJICHUS NIPAaBOBOM JEHCTBH-
TENbHOCTH (CpeiCcTBa — HOPMBI IIpaBa,
CyObeKTUBHbIE IIpaBa U IOPUANYECKHE
00sI3aHHOCTH, PEIICHUS CYIOB U T.II., 00b-
EKTUBHPOBAH B MPABOBBIX aKTaX, CIIOCO-
ObI — 103BOJICHHS, 00513aTENBCTBA, 3aIPET,
(GOpMBI — HCIONIB30BaHHUE, BBINOJIHEHHUE,
cOONIofieHne, TPUMEHEHUs), IPEACTaB-
asieT co0oi CHCTEMy MPaBOBBIX CPEICTB,
croco0oB, (GOpM, HAXOIAIIUXCS BO B3a-
HMOCBSI3M ¥ B3aUMOJICHCTBHHM; SBIISICTCS
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JMHAMHYHOHN 4acThIO MPABOBOM CHCTEMBI
oO1IecTBa, MpeAcTaBisieT co0ol enocT-
HOCTb MpPaBOBOM JAEUCTBUTENBHOCTH,
ONpeaeNseTcss 3aKOHOMEPHOCTSMH 3BO-
JIOIMK OOIIECTBA, YPOBHEM Pa3BUTOCTH
SKOHOMHUKH, KYJIBTYPBI; IPH 3TOM PE3YIIb-
TaTOM €ro JeSITEIHHOCTH SBISIETCS ycTa-
HOBJICHHE TIPABOIIOPSKAa B OOIIECTBE.
W. ®ponoB oTMedaeT, 4TO MEXaHU3M
MPaBOBOTO  PETYINPOBAHUS  IO3BOJISIET
MOHATh MEXaHW3M TpaHchOpMaIluu Tpe-
0OBaHMII HOpPM IIpaBa, NMPAaBOBBIX YCTa-
HOBOK B IPaBOMEpHOE MOBelIeHHEe CyOb-
€KTOB, MMOHATh, U3 KAKMX CTaJUl COCTOUT
3TOT mpouecc [9, c. 44].

AKIEHTUPYEM, YTO Ba)KHBIM IPHU3HA-
KOM KaXXJIO# OTpaciu IpaBa SIBISETCS ee
METOJl, KOTOPBIM pEryIupyloTcs oOIme-
CTBEHHBIC OTHOIICHUS M OCYIICCTBISETCS
BO3xelicTBHE Ha CyObeKkToB. MeTomp! mpa-
BOBOTO DPEryJIHPOBaHHUS IMTOIPA3IAEIIIOTCS
Ha WMIIEPAaTHBHBIE ¥ JUCIIO3UTHBHBIE.
WmnepatuBHBI MeTON 00BEANHSIET CIO-
COOBI BIACTHOTO BO3/IEHCTBUS Ha CyOBEKT
KOHKPETHBIX ~OOIIECTBEHHBIX OTHOIIIE-
HUHA, a JAWCIIO3UTHBHBIA — OTHOLICHUS
aJIMUHHUCTPATUBHO-TIPABOBOTO Xapak-
Tepa, CBsI3aHHBbIE C (PapMAIEeBTHUCCKOIO
JIEATEBHOCTBIO.

Yrto KacaeTcsl CTPYKTYyphl MEXaHU3Ma
MPABOBOTO PETYIMPOBAHUS TOHSTHUSA, TO
oH, 1o MHEHHI0 O. CKakyH, COCTOUT W3
TaKUX DJIEMEHTOB, KaK: MPUHIUIBI TIpa-
Ba, HOPMBI IIpaBa, HETHIIMYHBIC IPaBO-
BBIE TNPEANUCaHNs, 00BEKTHBUPOBAHHBIE
B HOPMAaTHBHO-TIPABOBBIX aKTax; IpaBoO-
OTHOULICHUS, CYyObEKTHBHBIC FOpUANYC-
CKHe mpaBa M OOs3aHHOCTU B MX WHJIU-
BUyallU3alli1; aKThl HEIIOCPEICTBEHHOM
peanu3anuu npas U 00s3aHHOCTEH; aKThI
MpUMEHeHusT HopMm mpaBa [5, c. 499].
DTy Ke TO3WIHI0 YYEHOTO pas3aeisieT
u C. AnekceeB, KOTOPBIN BBIJIEISIET TAKUE
CTPYKTYPHBIE JJIEMEHTHI STOTO MEXaHU3-
Ma, KaK: HOPMBI ITpaBa; MPaBOOTHOIICHUS;
aKTHI pean3aluy IpaB U 00I3aHHOCTEMH;
aKTHl TIPUMEHEHUs TpaBa M WHAWBUIY-
anpHbIe akThI [10, c. 216].

Opnako C. CTEIEHKO CUHTAET, YTO
MEXaHM3M aJMHHHCTPATUBHO-TIPABOBO-
IO PEryJupoBaHUsl COCTOUT W3 OpraHu-
YECKHX U (PYHKIIMOHAIBHBIX JJIEMEHTOB.
K opranuveckum OH OTHOCHUT HOPMBI Ipa-
Ba; MPAaBOOTHOIICHHUS, aKThl pPealnu3aliui
HOPM IpaBa, K PyHKIIHOHAIEHBIM — IOPH-
nudeckue (akThl, TO eCTh (PaKTHUECKUE
COCTaBBI, IPAaBOBOE CO3HAHWE, IIPaBO-
BYIO KyJBTYpY, aKThl TOJKOBaHHUS HOPM
MpaBa, 3aKOHHOCTb, aKThl NPHMEHEHUS

HopM mpaBa [11, c. 65-67]. Takoit nox-
XOJl K Pa3JeJIEHUIO CTPYKTYPHBIX 3JI€MEH-
TOB MEXaHM3Ma, HCClenys YyIpaBleHUE
OpraHaMy BHYTPEHHHUX JE€J, pa3ielseT
U. IlonuHa, KOTOpas K OPraHUYECKUM
JJIEMEHTaM MEXaHH3Ma OTHOCHT HOPMBI
mpaBa, MPaBOOTHOIICHHS, aKThl peain3a-
UK HOPM TIPaBa, a K PyHKIHOHATBHBIM —
MIPUHINIBl  ACATEIPHOCTH  ITyOIMIHOM
aIMUHUCTpPAINH, OpUINIECKUe (HaKTHI,
aKTBl TOJKOBAaHUS HOPM IIpaBa, IPaBOBOE
CO3HaHME, IIPABOBYIO KYJIBTYPY U PEXUM
3aKkoHHOCTH [12, ¢. 112]. YuureiBas MHe-
Hue Y. lllonuHo#, KOTOpasi CUUTAET, YTO
K DJEMEHTaM YKa3aHHOIO MeXaHu3Ma
cienyeT OTHECTH OpraHUYecKue, Hallu-
4yre KOTOPBIX SIBISETCSl 00s3aTeNbHBIM,
1 QYHKIMOHAIBHBIE, KOTOPBIE HE SIBIISIIOT-
cs1 00s13aTebHBIMH, OTHAKO CYIIECTBEHHO
BIHUSIOT Ha (YHKIIMOHUPOBAHNE MEXaHU3-
Ma, — C/IeJIaeM IOIBITKY BEIJIETUTH OCHOB-
HBIE CTPYKTYpHBIC JIEMEHTHI MEXaHU3Ma
aJMUHHUCTPAaTHBHO-TIPAaBOBOTO  pETYIH-
poBaHus  (apMaleBTHYECKOH  OTpac-
qu. B Hamem ciaydae K OpraHMYecKuM
OTHECEM: aJMUHUCTPATHBHO-TIPABOBbIE
HOPMBI; aJIMUHUCTPATUBHbIE IPAaBOOTHO-
LICHHS, aKThl peanu3alud HOpPM MpaBa,
a K (yHKIIMOHAIBHBIM — aKThl TOJKOBa-
HUS HOpPM IIpaBa; MPABOBOE CO3HAHUE;
MIPABOBYIO KYJBTYPY; PEKUM 3aKOHHOCTH
B OTHOIIEHHWH 00opoTa (hapMalreBTHYC-
cKkoil mpoxykuuu. Paccmorpum ux Gornee
ozipoGHO.

Hopmer mpaBa, 0e3ycloBHO, SIBIIS-
I0OTCA OCHOBOIIOJIATAOLIEH COCTABIIAIO-
el ucciaeryeMoro MeXaHHW3Ma, KOTO-
pas ompexaenser obiiee 00s3aTeIbHOE
MpaBWJIO TMOBEACHHS, YCTAHABIUBACT
Ui CyOBeKTa Kak BO3MOXKHBIN BapHaHT
MOBEACHUs] — CyObEKTHBHBIC HOPHUIUYC-
CKHe paBa, Tak U HeOOXOUMBII BAPHAHT
MOBENIEHUS] — CyObEKTUBHBIC IOpHIUYC-
ckue obszanHOCTH [5, ¢. 500]. BHemHee
BEIpOKCHHE HOPMBI TIpaBa IPHOOPETAIOT
B HOPMaTHUBHO-TIPABOBOM aKTe.

C menpio 9eTKoro (yHKIMOHHUPOBA-
HUS (papMaIieBTHUECKOTO PhIHKA B YKpa-
HMHE TOCYlapCTBO 3aKpeIuIieT B HOpMax
aJMUHHCTPAaTHBHOTO INpaBa CBOM Tpebo-
BaHUS K JEATEIbHOCTU TOCYIapPCTBEHHBIX
OpPraHoOB BJIACTH U MX B3aMMOOTHOLICHHUS
¢ Tmpou3BOmUTENsIMH. beccmopHo, Bce
PpabOTHHKH STHX OPraHOB MpPH BHIMOJ-
HEHHU CBOUX (PYHKIIMOHAIBHBIX O0sI3aH-
HOCTEH JIOJDKHBI JE€HCTBOBATH TOJIBKO
B IIpeJieiax CBOEH KOMITETEHIINH 1 B COOT-
BETCTBUU C OIIPEACICHHBIM Trocynap-
cTBOM mopsinke. MM 3ampemiero Bce, 4TO

HE Ppa3pelI€HO HOPMATHBHO-IIPAaBOBbLIMU
AKTaMH, KOTOPBIE OHNPEACIISAIOT HX KOM-
NETCHIMIO. HepBI/l‘-leIMI/I 3JIEMCHTaAMHU

aJIMHUHUCTPAaTUBHOTO IIpaBa, Ha 0Oase
KOTOPBIX (POPMHUPYETCS CUCTEMA OTPACIIH,
U SBISIOTCA aAMUHHUCTPAaTHBHO-TIPABO-
BBEIE HOPMBL.

OrMeTrM, 4YTO OCOOEHHOCTH aJMH-
HHUCTPaTUBHOTO 3aKOHO/IaTeIIbCTBA
3aKJIFOYAeTCs] B TOM, YTO B HEM HMEIOTCS
MarepHaibHble, TpoIlecCyallbHbIe U TIPO-
LeAypHblE HOPMBL. Tak, MarepuajbHbIe
aIMMHHCTPATUBHO-IIPABOBbIE HOPMBI
3aKpeIUIAIOT 00beM IIpaB U 00s3aHHOCTEH,
OTBETCTBEHHOCTh CYOBEKTOB aIMUHUCTPA-
TUBHBIX TpaBooTHouIeHu. [Iponeccyans-
HbIE ONPEACNSAIOT TMOPSAAOK peaau3alun
IOPUIMYECKUX O0f3aHHOCTEH W  MpaB,
YCTaHOBJIEHHBIX HOPMaMH MaTe€pUaIbHOTO
aJIMHUHHMCTpaTuBHOrO mpasa. [Ipouemyp-
HBIE aJMUHHACTPATHBHO-TIPAaBOBBIE HOP-
MBI YCTAQHABIMBAIOT MOPSIAOK PA3IHIHBIX
neiictBuil. B cooTBeTcTBHY C (yHKIMSIMEU
paBa BBLICIAIOT PEryIATUBHBIC U IIPABO-
OXpaHUTEJIbHBIE  aJMHHHUCTPATUBHO-IIPa-
BOBBIE HOpPMBL. PerynstvBHbIE aJMUHH-
CTPATUBHO-IIPABOBbIE HOPMBI ONPEIEIIAIOT
CyObeKTHBHBIC IIpaBa M FOPUAUYECKHUE
00SI3aHHOCTH  CYOBEKTOB  TaMOXKEHHBIX
[IPAaBOOTHOLICHUH, YCIOBHS HMX BO3HUK-
HOBeHUs U aeiictBus. IIpaBooxpanurens-
HBIE aJMUHHACTPATHBHO-TIPAaBOBBIE HOP-
MBI — YCJIOBHSI NIPUMEHEHHUS K CyOBeKTy
Mep TOCYIapCTBEHHO-TIPUHYAUTEIHHOTO
BO3JCUCTBUS, XapakTep M COICpKaHUe
3TUX MEPOIIPUSITHH.

B wuccrenyemMoM MexaHH3Me HpaBo-
OTHOLICHUS 3aHMMAIOT IJIABHOE MECTO.
ITpaBoOoTHOIIEHHUS! B MEXaHU3ME aaMH-
HHCTPATHUBHO-IIPABOBOTO PETYIMPOBAHHS
00pa3yloT ONpEJeICHHYI0 CHCTeMY IS
obecrieyeHHs1 TepeBosia OOMIUX MPEAIH-
CaHM{ HOPM IIpaBa B CyObEeKTHBHEIE IOPH-
IMYECKUe MpaBa M 00sS3aHHOCTH, TIOJTHO-
MOYHS A FOPHINUECKYIO OTBETCTBEHHOCTD
IUTSE KOHKPETHBIX JIKTL. [IpH 3TOM [IeHTpoM
OOMINX FOPUINUECKUX CBSI3EH, COCTaBIIs-
OIUX OCHOBY ITPABOOTHOLICHUH, SIBIISIET-
csl IpaBOBOH craryc. Boinenenue orpac-
JIEBOTO TIPAaBOBOTO CTaryca I103BOJAET
MPOSIBUTBCS CHEUU(HKE MpaB U 00s3aH-
HOCTEH CyObEKTOB UX peaIu3aliyu.

B KauecTBe OCHOBHBIX YYaCTHHKOB
aIMUHHUCTPAaTHBHO-IIPABOBBIX OTHO-
LICHUH BBICTYIAIOT, C OAHOH CTOPOHBI,
TOCYIapCTBEHHBIE OPTaHBI BIACTH, KOTO-
pBIe KOHTPOJHPYIO (hapMarieBTHIECKUI
PBIHOK, a C Jpyrodl — TNPOU3BOANUTEIHN
(hapmaneBTHIecko mpoxykuun. Jlormon-



HHUTEIbHBIMH CyOBEKTaMM IIPABOOTHO-
IIEHUH B 3TOH cdepe SABIAIOTCS ApYyrHe
YYaCTHHUKH, KOTOpPBIE MOTYT BBICTYNATh

B pa3HOW OpraHM3alMOHHO-TIPABOBOM
dhopme u umeTh 0coOBIi cTaTyc.

AKTBI TONKOBaHMS HOPM IIpaBa
B HCCIICIyeMOM MEXaHU3ME SBISIOTCS
OIIHUM M3 BHUJIOB IIPAaBOBBIX akToB. OHM
B paMKax pacCMaTpHBacMOr0 MeEXaHH3-
Ma crocoOCTBYIOT Oojiee KaueCTBEHHOI
peaiu3aliy MPaBOBBIX HOPM, B LEJIOM
obecrieunBast 3¢ dexTHBHOE QYHKINOHU-
POBaHME 3TOTO MEXaHU3Ma U PEAIU3aALUIO
UM CBOMX 3371ay.

Hasnuuue npaBoBoro Co3HaHus M Ipa-
BOBOIl KyJBTYypbl B JaHHOM MEXaHH3Me
UMeeT IMCKYCCHOHHBIM Xapakrep. OmHH
YUYEHBIE OTMEYAKOT, YTO XOTS OTH JIBE
Kareropuy HE OTHOCATCS K IIPaBOBBIM
CpelcTBaM, OHHM HIpalT OONBLIYIO POJb
B KaueCTBEHHOM  (DYHKIMOHHPOBAHUH
MEXaHW3Ma aJIMUHUACTPATHBHO-IPABOBOTO
pEryJlIUpoOBaHKs, a APYyrHE — YTO B FOPHU-
JIMYECKON HayKe CyIIECTBYeT MHOIO CTO-
POHHHMKOB YTBEPXKICHHS, YTO IIPaBOBOE
CO3HaHME W NPaBOBas KyJIbTypa SBIISIOTCS
NPaBOBBIMH SIBJICHUSIMH, KOTOPbIE CIIEyeT
paccMaTpuBaTh BHE MEXaHH3Ma aJMHHHU-
CTPAaTUBHO-TIPABOBOTO  PETyJIUPOBAHMSI.
OnHaKo MbI pa3zelisieM MO3ULHUIO0 yYCHBIX,
KOTOpBIC YKa3aHHbBIC IIPABOBBIC KATEIOPUH
OTHOCST K 3JIeMeHTaM MexaHu3ma. Jloctu-
KEHHe HeoOXOomuMoro st oOmiecTBa
U TOCYAapCTBa YPOBHS IPAaBOBOTO CO3HA-
HHS YeJIOBEKa MO3BOJISCT TIOMYYHTh JKena-
€MBIi Pe3yJbTaT — IPaBOBYIO KYJIBTYpY.

B oGmenureparypHOM cMbICIIE CO3HA-
HHME — 3TO SICHO€ NMOHHMaHUe, OCO3HAHHE
4ero-nubo; MHEHHE O 4YeM-TH0O0, OLIy-
[IEHUE YEero-To; IPOLECC OTPaKEHHS
JIEUCTBUTENFHOCTH MO3IOM  YEJIOBEKa,
KOTOpBII OXBaThIBaeT Bce (HOPMBI IICUXH-
YECKOM NIeITENIbHOCTH U O0YCIIOBINBACT
LeJICHAIPABICHHYIO [IEITeIbHOCTh YeJ0-
Beka. KynbTypa — COBOKYITHOCTh MaTepH-
aNBHBIX U IYXOBHBIX LICHHOCTEH, CO31aH-
HBIX YEJIOBEYECCTBOM Ha MPOTSXKEHUH €ro
HCTOPUY; YPOBEHb Pa3BUTHS OOLIEeCTBa
B OIpEJETICHHYIO 3I0XY; TO, YTO CO3Ja-
eTcs s YAOBJIETBOPEHHS JIyXOBHBIX
notpebHocteit yenoseka [1, c. 77, 394—
395]. OTu NOHATHIHBIE KaTeropuu B3au-
MOCBSI3aHBI H JIOTIOJHSIOT IPYT ApYyTa.

ITo cyTH, npaBoBas KyabTypa SIBISICT-
csl OTpaKCHHUEM O0LIEH KyJIbTypbI KaXI0-
TO Hapoyia, KOTOpasi OTPakaeT ypOBEHb e
pa3BUTHS, & TPABOBOE CO3HAHKE — OJIHA M3
(hopM OOIIECTBEHHOTO CO3HAHHA, KOTO-
past moby»K/1aeT rpaklaHiHa y4acTBOBATh

B Ipolieccax CO3/1aHUs NPABOBOW periia-
MEHTAllMM MEXaHH3Ma, ero pedopMHpO-
BaHMM WU COBEpLICHCTBOBaHMU. Kpome
TOro, hapMareBTHYECKUI PHIHOK KOHTPO-
JMPYeTCs TOCYAapCTBEHHBIMH OpTraHAMH
BJIACTH, KOTOpBIE OOS3aHBI OCO3HABAThH
3HAaUEHHE CBOEH IEATENBHOCTH INPH €ro
pETYIINpPOBAHUH.

Crnenyromuii »JIeMEHT MeXaHH3Ma
aJIMUHHUCTPAaTHBHO-TIPABOBOTO  PETYIIH-
poBaHHs  (apMaleBTHIECKOH  oTpac-
M — peXUM 3aKOHHOCTH obopota ¢ap-
MAalEeBTHYECKOH NPOAYKIUM — SBIAETCS
00s3aTeNIbHBIM  YCIIOBUEM  JIOCTHIKEHHS
Head CO3MaHus M (YHKUMOHMPOBAHMS
9TOr0 MEXaHU3Ma.

Pexxum 3axonHoctn B. Kommakos
TPaKTyeT Kak IpPEeACTaBICHHE O IpPaBO-
BOM OBITHH, KaK pe3ynbTaT OCYIIeCT-
BICHUS IIpaBa, CYLIHOCTh CBSI3€H TOCY-
apcTBa C TPaXKJAHWHOM, WHCTUTYTaMHU
rpakJaHCKoro odmiectBa M 00IIECTBOM
B 1iesioM [13]; C. CreneHKo MOHMMAET Kak
HPaBOBOH PeXUM OOILIECTBEHHOH JKHM3HHU,
KOTOPBIH XapaKTepU3yeTcsl HEyKJIOHHBIM
COOMIONICHUEM HOPM IIPaBa BCEMH CYOb-
€KTaMU [IPaBOBBIX OTHOIIEHUI [11, c. 67].
0. bursk, B. TI'apamyk u O. [psueH-
KO PaccMaTpUBAlOT PEKHMM 3aKOHHOCTH
B TpeX M3MEpEHUsX: 1) 3aKOHHOCTh KakK
NPUHIONI JAEATETBHOCTH TOCYAapCTBa,
CYTh KOTOpPOTO 3aKIIOYaeTcs B 00s3aH-
HOCTH TOCYJapCTBEHHBIX OpPTaHOB, JPY-
ruX (U3NYECKUX M IOPUANIECKHUX JIUI]
NIECTBOBaTh B COOTBETCTBHH C TpedO-
BaHUAMHU 3aKOHOB; 2) C TOYKH 3pEHHs
HPaKTHYECKOTO MPUMEHEHHs 3aKOHHOCTh
MOHHMMAeTCs KaK pelleHne rocyaapCcTBeH-
HBIX W HErOCyJapCTBEHHBIX OPIaHOB,
YIIOJIHOMOUYECHHBIX Ha TO JIUILI, KOTOPOE He
JOJDKHO IIPOTHBOPEYUTH JIEHCTBYIOIIEMY
3aKOHOJATEIIbCTBY, TOJKHO OBITh NPHHS-
TO B IIpefiesiaX KOMIIETEHIINN OpraHa MIN
JOJDKHOCTHOTO JIMIIA, KOTOPOE €ro IpH-
HUMaeT, C COOJIONEHNEM HEOOXOTMMOM
MPOLEAYPHl, JOJDKHO CIIOCOOCTBOBAThH
CO3JJaHUIO, 3aKPEIUICHHUIO YIIH Pa3BUTHIO
HOJIC3HBIX ISl OOLIEeCTBa OTHOILICHUIA;
3) 3aKOHHOCTb KaK METOJ] FOCyAapCTBEH-
HOT'O YIpaBJIeHHs, TO €CTh KaK COBOKYII-
HOCTb IIPUEMOB, CIIOCOOOB, C HOMOLIBIO
KOTOPBIX ~ TOCYJapcTBO  OOecreynBaeT
HaJuIe)Kallee MOBEACHHE CBOMX CyOBeK-
ToB [14, c. 237-239].

OnHAaKo AJIst pSIOBBIX FPayK/IaH 3aKOH-
HOCTh TIPEICTaBISIET CO0OI CpencTao,
C IOMOIIBI0O KOTOPOTO OHHU 3alIHIIAIOT-
csl OT HapyIIeHHUs CBOWX MpaB, CBOOOXT
1 3aKOHHBIX HHTEPECOB.
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BoiBoabl. TakuMm 00pa3om, MEXaHU3M
aIMUHHCTPaTHBHO-TIPABOBOTO PETYJIHpPO-
BaHU (papMarieBTHIECKOi oTpacin YKpa-
HHBI PacKpBIBAETCSA uepe3 OIpe/ielICHUe
mesel, 3amad, HampaBlIeHUH, CyObeKTOB,
00BeKTOB, (OpM M METOHOB obecrieue-
HUs (hapMaleBTUYECKOH AEATENbHOCTH.
ConepxaTenbHbIi MPU3HAK 3TOTO MeXa-
HU3Ma MpeIyCMaTpUBaeT OIpe/elICHUe
3a7a4 TaKoro PeryJupoBaHMs, B YAaCTHO-
cTu cozeiicTBHe 000pOTY KaueCTBEHHBIX
U JIOCTYIHBIX JIEKAPCTBEHHBIX CPEICTB
U METUIUHCKUX M3IENHiL.

ApPryMEHTHPOBAaHHO K CTPYKTYPHBIM
9NIEeMEHTAaM MEXaHH3Ma aJIMHHUCTPATHB-
HO-TIPAaBOBOTO  PETyIHpOBaHMs (apma-
[EBTUYECKOH OTpacinu YKpawHBl MOXHO
OTHECTH: 1) OpraHMYecKHe COCTaBIISIO-
mue (aXMHHUCTPaTHBHO-IIPABOBBIE HOP-
MBI; aJMHMHHCTPAaTHBHBIC IIPABOOTHO-
LIEHMs, aKThl peajM3allMd HOPM IIpaBa);
2) (GyHKUMOHANbHBIE COCTABISIOIINE
(aKTBI TOIKOBaHHSI HOPM IIPaBa; IPaBOBOE
CO3HaHHE; NPAaBOBYIO KYIBTYPY; PEKHM
3aKOHHOCTH B cdepe oOpareHus papma-
LEBTUYECKON MPOTYKIINH).

Cnucok HCMOJIb30BAHHON JuTepa-
TypbI:

1. CnoBHHK yKpaiHCBKOI MOBH :@ B
11 Tomax / Pen.-ykman. LK. Bimonin,
A.A. Bypsuox, B.O. BunHUK Ta iH.
4-it tom. KuiB : Bug-so HaykoBa nymka,
1973. C. 695.

2. FOpunnuna ennuknonenis: B 6 . /
Pen. xon.: 1O0.C. IllemmyueHko Tta iH.
KuiB : Yip. ennuknonesn. im. MLIT. Baxa-
Ha, 2001. T. 3. C. 540-789.

3. Omiithuk A.}O. KonctutyniitHo-
MpaBOBHHA  MeXaHi3M  3a0e3nedeHHs
OCHOBHHX CBOOOJI JIFOIUHH 1 TPOMAJISTHU-
Ha B YkpaiHi : moHorpadis. Kuis : Anep-
ta. KHT. LlenTp HaByanbHOI Jitep., 2008.
C. 154.

4. Benukuil TIyMayHUH CIIOBHUK
Cy4acHOi YKpaiHChKOI MOBH. / YKIaj.
i ronos. pexa. B.T. Bycen. Ipmius : [lepyH,
2003. 1440 c.

5. Ckakyn O.®. Teopis nepxaBu
i mpaBa : migpyunuk. KuiB : Aunepra;
KHT; LTYJL, 2009. C. 620.

6. Ilpobmemn Teopum rocymapcTBa
n mpaBa : yueOHuk / C.C. Anekcees,
B.M. Kopenbsckuii, B.JI. IlepeBanos
u ap. ; nox pexn. C.C. AnexceeBa. Mocksa :
Opun. Jlur., 1987. C. 246.

7. Mary3os H.U., Mansko A.B. Teo-
pus rocynapctBa W TpaBa : y4eOHHK.



IANUARIE 2020

2-e wu3d., nepepab. m gon. Mocksa :
IOpucts. 2009. C. 516.

8. Mopo3sosa JI.5I. MexanusMm npaBo-
BOro obecreveHust cOaTaHCHPOBAHHOCTH
HWHTEPECOB JIMYHOCTH M TOCYAapCTBa.
HUcmopua zocyoapcmea u npasa. 2011.
Ne 17.C. 27.

9. ®pono U.B. ApmunmCTpaTrns-
HO-TIPABOBOM MEXaHH3M TOCYIapCTBEH-
HOTO YIpaBleHHs B cpepe PHHAHCOBOTO
03/I0pOBJIEHUS, HECOCTOSATENLHOCTH (OaH-
KpPOTCTBA) : JHC. ... KaHJ. IOpUI. HayK :
12.00.14. Boponex. roc. yH-T. Boponex,
2010. C. 215.

10. AnekceeB C.C. Teopus mnpasa.
MockBa WznarensctBo BEK, 1995.
C. 216.

11. Crenenxo C.I. AnminicTparuBhe
npaBo Ykpainu : nmociOnuk. Kuis : Arika,
2008. C. 351.

12. Iomina I.M. AnminicTpatuBHO-
[IPABOBE  PETYNIOBAHHS  YIPaBIiHHS
OpraHamMy BHYTPILIHIX CrpaB YKpaiHH :
moHorpagis. Kuis : MII Jlecs, 2011.
C.112.

13. KommakoB B.K. 3axoHHicTb
Ta JAUCIHMIUIIHA B YMOBaX pedopMyBaHHI
opraHiB BHYTpilHIX cnpaB. Qopym npa-
6a. enekmpon. Hayk. ghax. éud. 2006. Ne 2.

C. 80. URL : http://nbuv.gov.ua/j-pdf/
FP_index.htm 2006 2 12.pdf.

14. AnMiHICTpaTHBHE TpaBo
VYkpainu migpys. / IO.II. bursk,

B.M. I'apauyk, O.B. [Ipsiuenko Ta iH. ; 3a
pen. FO.IT. butsaka. Kuis : FOpinkom IHTep,
2007. C. 237-239.

NH®OPMAIMA Ob ABTOPE
®uab Pycian CepreeBuy — kaHu-
JIaT IOPUIMYECKUX HayK, HAYQJIbHUK OT/Ie-
na TocynapcTBEHHOTO Hay4YHO-HCCIIENO-
BaTeNbCKOTO HMHCTUTYyTa MUHHCTEpCTBA
BHYTPEHHHX JIe]l YKPauHBI;

INFORMATION ABOUT THE AUTHOR

Fil Ruslan Sergeyevich — Candidate
of Law Sciences, Head of Department
of State Research Institute of the Ministry
of Internal Affairs of Ukraine;

ruslan.snilll@gmail.com

~ LEGEA SI VIATA

|

VIK 343.97

THE REASONS AND CONDITIONS
FOR THE SPREAD OF CREDIT CRIMES

Gabriella Eva KHAYRUTDINOVA
Postgraduate Student of the Department of Criminal Law and Process
of Uzhhorod National University,
Prosecutor of the Kiev local prosecutor’s office Ne 8

SUMMARY

The article presents different views of scientists on determining the determinants
of crime, on the basis of which we propose our own term causes of crime in the sphere
of credit relations. We analyze the classification of such reasons, among which we
distinguish economic, political-ideological, social-psychological, legal, organizational-
administrative, law-enforcement. In the plane of such classification, we continue to
investigate the causes of crime in credit relations.

Key words: credit relations, causes of crime in credit relations, determinants.

INPUYUHBI IPECTYIIHOCTH
B COEPE KPEJUTHBIX OTHOIEHUMI

a6pmiia Esa XAMPYTIMHOBA,
aCIIMpPaHT KadeApsl YTOIOBHOTO IIPaBa U IIporecca
I'BY3 «Yxropoackuii HaMOHAIbHBIN YHUBEPCUTET,
npokypop Kuesckoit MmecTHOI npokypaTypbl Ne 8

AHHOTAINUA
B cratne MPUBOOATCA PA3JIMYHBIC B3MJIAAbl YYCHBIX Ha ONPEACICHUC NCTCPMUHAHT
MPECTYIMHOCTHU, HAa OCHOBE KOTOPLIX IpeajiaracMm COOCTBEHHOE ONpeACICHUE MPUINH
NPECTYITHOCTH B C(bepe KPEANTHBIX OTHOIICHUH. AHaanpyeM Knaccmbmcaumo TaKuXx
NpUYrH, CPCAN KOTOPBIX BBIACIACM OKOHOMHUYCCKHUE, IOJIUTHKO-UICOJIOTNUYCCKUEC,

COLMAJIBHO-TICUXOJIOTMYECKHUE, MPABOBBLIE, OPraHU3aAllMOHHO-YIIPABJICHYECKUE, ITPaBO-
OXPaHUTCIBHBIC. B mockocT Takou KJ'IaCCI/ICI)I/IKaHI/II/I HCCIICNYEM B JalbHEHTIIEM npu-
YUHBI IPECTYIMHOCTU B KPEAUTHBIX OTHOLICHUSX.

KioueBble ciioBa: KPEANTHBIE OTHOLLIEHU S, IPUYUHBI IPECTYITHOCTU B KPEAUTHBIX

OTHOIICHUAX, ACTCPMHUHAHTBI.

Introduction. Our state has not the best
times in political, legal and economic areas.
The instability of the specified spheres leads
to social tension, and as a result growth
of crimes in general. The sphere of the credit
relations is not an exception as well. Unfor-
tunately process of criminalization perme-
ates all branches of economy. Now our state
gets financial support from the international
organizations. The last provide such assis-
tance for the purpose of overcoming the cri-
sis phenomena in economy, Ukraine has
enough potential to become the full-fledged,
solvent member of the European Union.
However, all our reforms and assistance
by the European community can be lev-
eled because of the absence of effectively
working state institutes of criminalization
opposition of the economic sphere. Conse-
quently, the reasons of existence and crime
increasing in the economic sphere is nearly
the most important phenomena which need
to be investigated for development not only

methods of fight against crime, but also for
realization of preventive measures.
Relevance of a research subject. The
main problem for Ukraine development as
economically stable state is the crime rate
growing in various spheres of economy,
including also the sphere of the credit rela-
tions. The significant role for stabilization
a financial system and economic security
of the country should be given to a credit
system. In a balance and linkage, the finan-
cial and credit sphere influences at condition
of unemployment, exchange rate and infla-
tion, investment processes and a condition
of the payment balance. Constant criminal
intervention to the specified sphere has been
a braking factor for development and sta-
bilization of credit and financial systems.
Besides, it should be noted that crimes in
the sphere of the credit relations have high
degree of latency. Criminality in the inves-
tigated by us relations rapidly acquire new
methods and schemes of crimes commis-



sion. The computer in XXI century is not
only the equipment for work, developing,
holding many useful household and person-
al operations, but also one of the main assets
of crimes commission in the credit relations
sphere. In order to develop effective meth-
ods of fight against crimes in the credit rela-
tions, at first it is necessary to investigate
and analyze the reasons because of which
the last exists and grows.

Research status. The methodologi-
cal basis of this work is made of general
scientific and special methods of scientific
knowledge among which: dialectic, system-
ically — structural, formally logical, a meth-
od of generalization and forecasting.

The following problem has been
tackled in writings of such scientists:
PP. Andrushko, V.S. Batirgareivoi,
A .M. Boyko, V.I. Borisova, V.V. Vasilevicha,
1.0. Glushkova, V.V. Golini, N.A. Gutorovoi,
[.M. Danshina, A.N. Dzhuzhi, V.M. Dremina,
A.A. Dudorova, A.P. Zakalyuka, A.F. Zelin-
skogo, O.G. Kalmana, A.V. Kozachenka,
A.N. Kostenka, O.G. Kulika, A.N. Litvino-
va, ANN. Litvaka, M.I. Melnika, T.V. Mel-
nichuk, V.M. Popovica, A.P. Ryabchenko,
E.L. Streltsova, V.Ya. Tatciya, 1.O. Tulyako-
va, V.F. Ushchapovskogo, V.I. Shakuna,
E.Yu. Shostko, S.S. Yatsenka.

Objective of article is definition
of the reasons existence and crime increas-
ing in the sphere of the credit relations. And
develop the own term of the reason’s exis-
tence of crime in the sphere of crediting.

Submission of the base material. It
is necessary to understand set of the social
phenomena and processes as the reasons
and conditions of crime that determine
crime as a result. The reasons of crime rep-
resent such phenomena of public life which
generate crime, support its existence, cause
its growth or decrease. Spheres of activity
of the reasons is first of all stages of moti-
vation and decision-making, when talking
about motive formation, the purpose, defini-
tion of it achievement ways as criminal. The
condition is that what itself does not gener-
ate crime, but influence on the generation
processes, participates in crime determina-
tion [1, p. 45].

So, N.F. Kuznetsova specifies that
the crime reasons from the point of view
of dominating public relations is a system
of socially negative phenomena and pro-
cesses that determine crime as the conse-
quence. As for the crime reason it carries
social and psychological determinants
which include elements of economic,

political, legal, household psychology
at the different levels of public conscious-
ness [2, p. 44].

M.D. Shargorodsky notes that the rea-
sons of crime are those active forces which
by their action cause its existence [3, p. 30].

According to 1. B. Meditsky a certain
system of the social phenomena, negative
for the state, which determine crime as
the investigation is the reasons of the crime
[4,p. 12].

So, community of all above-mentioned
terms is in the fact that reasons of crime are
the phenomenon through which actually
and there is the last.

The reasons of crime can be divided
into two parts- general (on a type of crime)
and special (on specific offence).

Scientists carry the following general
reasons of economic crimes commission:

— modernization of  privatization
processes which is the defining generator
of criminalization of economy in Ukraine,
these processes create conditions for
economic crime and corruption;

— raiding as it is closely related with
an activity corrupted politician from state
structures, and quite often bases also on
the interests of the international criminal
investors;

— the established habit of the most part
of the population working bad, but receive
the solid salary and to live at the expense
of others;

— professional inability to deal
with economy issues, non-fulfilment
of an obligations often combined with bad
manners, lack of the precise life codes;

— the Ukrainian youth generally
brought up on personal irresponsibility,
involved in alcoholism and drug addiction;

— discrepancy between economic
requirements and economic opportunities
of their satisfaction;

— inconsistency the interests
of development of the separate economy
branches, the separate economic entities,
individuals and society [5, p. 259-260].

Not all reasons determined above
by the author we agreed with. Thus, we
could not specify that youth of Ukraine
irresponsible and inclined to deviant
behavior. In fact, if we investigate statistics
of crime that is reflected in reports
of the Ukrainian Prosecutor General’s
Office, then it is clearly seen that crimes
in the sphere of the credit relations were
committed most often by persons at the age
0f25-60 years. As well we do not agree with
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a conclusion that the workable population
of Ukraine, in the majority, badly works, but
want to receive the decent salary. Because
of our state insolvency to provide worthy
working conditions, including the salary to
workable population, youth left the country
and work hard abroad. O.G. Kalman offered
such determinant classification of economic
crimes: economic, politically ideological,
social-psychological, legal, organizationally
administrative and factors which related to
law enforcement and enforceable activity
[6, p. 142].

We completely share the scientist’s
view for such classification of the reasons
and conditions of crimes commission.

Thus, to the economic reason it is
possible to carry a GDP of Ukraine which
was dropped by 17,5% in 2014-2015.
Besides, the rupture of the long-term
economic relations with the Russian
Federation led to catastrophic consequences
for a significant amount of the enterprises
in east regions of Ukraine focused on east
market. At the same time reorientation
of the industry and agriculture of Ukraine
to demands which are put forward to
products in the countries of the European
Union, goes quite low rates. Only since
2016 slow GDP growth of Ukraine began:
in 2016 for 1,5% and in 2017 for 2,1% [7].
In 2019 situation went better. So, in the II
quarter 2019 the economy of Ukraine grew
by 4.6% in annual measurement (y/y),
having accelerated from 2,5% of y/y in
the I quarter 2019 [8].

K.V. Yurtayeva notes that among
the economic reasons of crime the most
significant place is taken by the low level
of the population income in the country
that directly influences at the formation
of mercenary motivation. According to
the UN for 2017, 80% of the Ukraine
population living below the poverty line.
Besides the actual living wage more than
twice exceeds official. So, if in the African
countries the threshold of poverty is
at the level of 1,25 US § per day, then in
Ukraine the living wage makes 1,5 US §
per day. Thus, tendency to impoverishment
of the population and further increase
of the gap between the rich and the poor are
remained [9, p. 114].

We suggest to distinguish a difficult
political ~situation from the political-
ideological reasons, through the military
conflicts in the east of our state, failure
economic reforms, lag of the state from
technological development, a good example
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of it is digital money ignoring on which
top there a bitcoin is, because of what
the specified currency is the platform for
illegally money laundering. High level
of corruption in public authorities, mistrust
to the last from the population of the country.

R.A. Zaporozhets allocates such social-
psychological factors of commission, for
example, of fraud with financial resources:

— ability of property requirements to
outpace in their development formation
of the economic reason for their satisfaction;

— low level of following criminal-law
norms by the population which establish
responsibility for profit crimes in general
and in the bank sphere, crediting in
particular;

— negligence to the probability of crimi-
nal prosecution for mercenary crime;

— critically low level of citizens’
sense of justice, among other things in
aspect of delimitation of prosecution for
commission of economic crimes;

— lack of modern traditions of honest
business;

— low level of credit culture;

— unpopularity of the respectable
debtor status;

— a provocative role of the state
concerning distribution in public economic
consciousnesses of stereotypes,
evasion from performance of their own
responsibilities for debts;

— create the illusion of impunity
of the organizations and persons who evade
from repayment of debt;

— high level of mistrust to the law
enforcement agencies authorized to protect
legitimate interests of creditors;

— lack of public information about
credit stories of legal and natural persons
and so forth [10, p. 62].

The legal reasons of crime in the sphere
of the credit relations can be considered
the following: since 1995 the Supreme
Council of Ukraine have not adopted
the law “About Prevention of Crimes”
and “About Fight against Economic
Crime”. Inefficiency of some norms
of procedural law and substantive law.
Inappropriate legislative stability of natural
and legal entities lending, online credits,
those the same digital currency Bitcoin.
Also, weak legislative base. Now credit-
financial activity of banks and other non-
bank financial institutions is resolved
by a significant amount of legislations
among which there are laws of Ukraine
“About Banks and Bank Activity”,

“About the National Bank of Ukraine”,
“About a Mortgage”, “About securing
the claims of creditors and registration
of encumbrances”, “About mortgage
lending, operations with consolidated
mortgage debt and mortgage certificates”,
“About financial leasing”, the Civil Law
of Ukraine, the Economic Law of Ukraine,
the resolutions of the National Bank
of Ukraine, etc. At the same time, these
normative legal acts discordant to laws
of Ukraine “About National Police”, “About
organizational and Legal Bases of Fight
against Organized Crime”, “About the SBU
of Ukraine”, “About Prosecutor’s Office”,
“About Operational Search Activity”,
“About the Public Control and Auditing
Service in Ukraine” in aspect of providing
information about financial transactions
of institutions and clients of a credit
and financial system.

Also, to the legal reasons
of crimes commission in the credit sphere
R.A. Zaporozhets classify the following:

— existence of gaps and contradictions
in the financial, tax, budgetary, currency
law concerning regulation of the economic
relations;

— improper level of  official
interpretation of criminal justice norms
in relation to responsibility for causing
material damage as a result of commission
of fraudulent crimes in the bank crediting
sphere;

— unduly soft punishment for certain
profit crimes of economic orientation,
including the crimes in sphere of bank
mortgage lending that makes impossible
effective  counteraction against them
ata preparation phase (regarding preparation
for crime of a misdemeanour not involve
criminal liability). For example, preparation
for commission of the crime provided by
art. 222 of the Crimes Act of Ukraine “Fraud
with financial resources”;

— ambiguity of sanctions, set of rules
concerning responsibility for crimes in
the sphere of bank crediting that deprives
the guilty persons and persons applying
legal rules opportunities to determine public
danger of crimes;

— terminological inconsistency
of the criminal and civil legislation
concerning determination of blanket signs
of separate types of crime;

— a lack of effective legal regulation
of criminal liability of entities for the crimes
committed in the sphere of bank crediting
[10, p. 65].
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Concerning the reasons, related to
law-enforcement activity we need to note
that now the new authority which will be
engaged in fight against economic crime —
Bureau of financial investigations is created.
We agree with O.V. Dobrovolsky who
noted that the pluses of Bureau of financial
investigations creation are accumulation
of authorities on investigation of economic
crimes only in one authority and submission
to The Cabinet of Ministers of Ukraine
and to the Ministry of Finance. Such
subordination gives hope on the objectivity
of this authority and efficiency of its
work [11].

We hope that the new created entity will
carry all its duties, investigation of financial
crimes, including also the credit sphere,
faithfully, fair and professionally.

Conclusions. Thus, on the under-
standing basis of the of crime general
reasons, we suggest formulating definition
of the crime reasons in the credit relations
sphere. Thus, the crime reasons in
the credit relations are economic, political
ideological, social and psychological,
legal, organizational and administrative-
enforcement factors which on the existence
act as certain provokers of crime, causing
not only emergence of the last, but also
remain with it in dependent from each other
dynamics. Among the most widespread
and the most powerful, in our opinion,
reasons of crimes in the credit sphere
the legal nihilism of the population, lack
of severe punishment on some standards
of the Criminal code of Ukraine (art. 222),
an inadequate legal resolution of all aspects
of credit activity, corruption in public
authorities and among workers, and among
heads of banking institutions, inefficiency
of preventive measures, the low standard
of living of citizens are.
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MOHATHAE CUCTEMBI
MPAHIIATIOB ATIMUHUCTPATUBHO-
MPOLIEJITYPHOTO MTPABA

Amnna IIIAPAS4],
KaHU/aT FOPUANYCCKUX HAYK, JOKTOPAHT,
JIOLEHT Kadeapbl aIMUHUCTPATUBHOIO U XO3sIHCTBEHHOTO IIpaBa
3anopoKCKOro HalMOHAILHOTO YHUBEPCUTETA

AHHOTAIUA

B crarbe npoBoauTcs TeopeTHUIECKOE HCCIEN0BAHUE CYIIHOCTH IOHSTHUSI CHCTEMbI
MPUHIKIOB aJMUHUCTPATUBHO-IIPOLIEAYPHOro IpaBa. OCyIIECTBISETCS aHAIU3 IOPH-
JMYECKOM JTUTEPATyphI O UCCIIEJOBAHUIO MOHATHS CHCTEMBI PHHIUIIOB aIMHHUCTpPA-
TUBHO-TIPOIIEYPHOTO IpaBa. [IpoaHamH3MpOBaHbl TEOPETHUECKHE MOIXOABI K ONpere-
JIEHUIO COZIEPKAHUS MTOHATHSI «CUCTEMa» U €€ COOTHOILEHHE C MOHATHEM «CTPYKTYpa».
IIpennoxeHo aBTopckoe MOHUMaHKE NEGUHHUIMN «CHCTEMA IPHHIMIOB aJMUHUCTPA-
TUBHO-TIPOIIETYPHOTO TIPaBay.

KnroueBnie ciioBa: cucteMa, IPHUHLUIBI, aIMUHUCTPATUBHO-IIPOLIEAYPHOE NIPABO,
CHCTEMHBIH TOIXO0M, CTPYKTYpa.

THE CONCEPT OF THE SYSTEM OF ADMINISTRATIVE
AND PROCEDURAL LAW

Anna SHARAIA,
Ph.D. in Law, Doctoral Student,
Assistant Professor of the Department of Administrative and Commercial Law
of Zaporizhzhia National University

SUMMARY
The article is a theoretical study of the essence of the concept of the system of
principles of administrative and procedural law. An analysis of the legal literature is
carried out to study the concept of a system of principles of administrative procedural
law. Theoretical approaches to the definition of the content of the concept “system” and
its relation with the concept of “structure” are analyzed. The author’s understanding of
the definition of “system of principles of administrative procedural law” is proposed.

Key words: system, principles, administrative procedural law, systematic approach,

structure.

IocTanoBka npodJemsl. Bcectopon-
HUW aHaJM3 CYIIHOCTH W 3HA4YEHUS IPHH-
[UIOB  aJIMMHHUCTPATUBHO-IIPOLIEyPHOTO
npaBa OyneT HENOJHbIM M HEOOBbEKTUB-
HbIM 0€3 XapaKTepHCTUKH WX CHUCTEMBI.
Tloctpoenue cOanaHCUPOBAHHOM CUCTEMBI
NPUHLMUIIOB  aJMHHUCTPATHBHO-IIPOLIE-
JYPHOTO ITpaBa SIBJISAETCSl OCHOBOH JTHOOBIX
nporeccoB pehopMupoBaHus B chepe B3a-
MMOOTHOIIEHUH YaCTHBIX M ITyOIMYHBIX
T, TIPY HAIMYUH KOTOPBIX 00eCIIeunBa-
eTcst OaJlaHC YaCTHBIX W ITyOIMYHbBIX HHTe-
pecoB. OCOOEHHOCTBIO PETYIMUPYIOLIErO
BIIMSIHUSL TIPUHIMIIOB aJMHHUCTPATHBHO-
HPOLIEIYPHOTO MpaBa SBIAETCS TO, YTO
(YHKIIMOHAJIbHOE Ha3HAYEHHE KaXKJIOro
OT/EJIBHOTO NPHHIMUIA 3aBUCHT HE TOJIb-
KO OT €ro COJEpXKaHMS, HO U OT CBOHCTB
U CYIIHOCTH BCEX JPYrMX IPUHIHIIOB,
KOTOpBIC O0BEAUHEHBI B OJIHY CHCTEMY.

AKTYaJIbHOCTb TeMBI HCCIeOBAHUS
HOATBEPXKAACTCS HENOCTaTOYHOH CTere-
HBIKO HCCICAOBAHHOCTH TEMbI MU O0CTa-
TOYHO HOBATOPCKHUM IIOHMMAaHWUEM aaMH-
HHUCTPATUBHO-IIPOLELYPHOIO IIpaBa Kak
TIOA0TpaCI AAMUHUCTPATUBHOTO IIpaBa.

Cocrosinue wucciaegopanusa. Hayd-
HBIA aHaAJU3 HpO6HCM CHUCTCMbI IPUHIIN-
OB aJMMHHCTPAaTUBHO-IPOLIEAYPHOIO
IpaBa OCYMIECTBIACTCS OTEUCCTBEHHBIMU
y4YEHBIMH B TIpe/ieIaX M3yUeHHs aMUHH-
CTPaTHBHOIO IIPaBa, €ro COCTABISOIINX,
cpeau KOTOPBIX aJIMUHUCTPATUBHO-IIPO-
nexypHoe mnpaso. Takke B OTEYECTBEH-
HOM HayKe HCCIEAYIOTCS MPUHIIMIIBI
aIMAHUCTPATUBHBIX IIPOLIEAYpP, KOTOPBIE
HC SBJIAIOTCA CHHOHUMHYCCKHM IIOHS-
THEM, HO BIUSAIOT Ha (QOpPMHUPOBaHUE
CHUCTEMBI IIPUHIUIIOB aIMUHUCTPATUBHO-
TIPOTIETy PHOTO MPaBa.
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Lesnlo u 3a1a4eii cTaTbH ABJISAETCSH
Hccle0BaHUe MTOHATHS «CHCTeMa MPUH-
LUIOB aMHUHHUCTPATHBHO-IIPOLIEAYPHOTO
IpaBa» W €ro aBTOpCKoe (opmymupona-
HUE.

H3no0:xeHne OCHOBHOTO MaTepHa-
Ja. VcenenoBaHue CUCTEMbI NIPUHIUIIOB
a/IMMHHCTPaTHBHO-TIPOLIEAYPHOTO MpaBa
IpeoaaraeT CocpeoToYeHHe BHUMA-
HUS Ha CUCTEMHOM noaxoae. CucteMHslit
MO/IXO/ TpPU3HAH KakK Hay4HBI KOHIIE
40-x — nayane 50-x ronoB XX B. (OCHO-
Baresib — aBcTpuiickuil 6uonor JI. ¢on
bepranadun) [1, c. 68]. CucremHblii 1o-
X0l K 00BEKTY JTI000H CIOKHOCTH «IaeT
BO3MOXKHOCTh  BBISIBUTH ~ B3aHMOCBSI3b
1 B3aUMO3aBHUCHMOCTH €T0 KOMITOHEHTOB,
KOHKPETU3UPOBATh €ro CBSI3M M Ha ITOH
OCHOBe pa3paboTaTb NpaKTHYECKHE PEKO-
MEHJAlMM 110 ONTHUMHU3ALUH (QYHKIHO-
HUPOBaHUs 3TOro oObekray» [2, c. 115].
Be3ycnoBHO, CHCTEeMHBIH MOAXOJ HE0O-
XOAMM /I TIOJHOTO M TOYHOTO aHalln3a
MPOLIECCOB, MPOUCXOAAIINX IPU peau-
32U NPUHLKIOB aJMHUHUCTPATHBHO-
MPOIEAyPHOTO TpaBa. B mpaxtudeckom
aCTIeKTe CHCTEMHBIH aHalU3 IO3BOJISET
BBEIIBUTH XapaKTepHBIE CBOWCTBA IPHH-
[UIOB aJMUHHUCTPATHBHO-IIPOIIETYPHOTO
1paBa, ONPEIEINTh BIMSIHNAE HA CHCTEMY
OT/IEJIBHOTO HPHHIMIIA 3aBUCHMOCTH OT
€ro CyIIHOCTH, pa3padoTraTh HpeuIoxKe-
HUS 110 3aKOHOJIATeNIbHOMY 3aKPEIJICHHIO
coziepKaHMs MIPUHLUIA TaKMM 00pasoMm,
4T00BI MOTIIa YPPEKTUBHO U ONITUMATBEHO
(YHKLIMOHMPOBATh BCS CUCTEMA.

AHanu3upysi CHCTEMy NPHHIIUIIOB
aIMUHUCTPaTHBHO-NIPOLIElyPHOTO TIpaBa,
MpeXIe BCEro, CIeAyeT IPOaHaINU3HpO-
BaTh COJEP)KaHUE U CYIIIHOCTH MOHSTHS
«cucrema». WM. JlynHMK oOTMedYaer,
YTO «IIEePBBIE MPEJCTABICHUS O CHCTEME
BO3HUKJIN B aHTWUYHOH ¢wmocodun, roe
BCTPEUAETCS OHTOJIOTUYECKOE TOJIKOBAHUE
CHCTEMbI Kak ()OpMbI YHOPSIOUYEHHOCTH
U LeJocTHOCTH ObITus. [IpeBHerpeueckue
¢unocodsl, B HYACTHOCTH APHUCTOTEND
u IlnaroH, 00OCHOBaNM MAEH CHCTEMHO-
IO COJEPXKAHUS: AKCHOMAaTH4IECKUe, Ieo-
METpHYECKUEe, JIOTHYECKHX MOCTPOSHHI.
CucteMHBIE TIPEICTABICHAS AHTUYHOCTH
ObUTH BOCTIPHHSITHI W HAIUIM INTPOIOJDKE-
HUE B CHCTEMHO-OHTOJIOTMUECKHUX KOHIIETI-
musx b. Crimuossr u T. JleitOHuIa, a Taxke
B KOHCTPYKLHMSAX HAyYHOH CHCTEMATUKH
XVII — XVIII BB., KOTOpBIE CTPEMUIIUCH
K CHCTEMHOMY TOJIKOBAaHHIO OKpYXKalo-
mero mupay» [3, c. 10]. Ctout 3ameTuTsb,
YTO CHUCTEMa — 3TO «HE KiaccuuKaiys

I10 ONPEENICHHbIM NPU3HAKaM Ha TPYIIIIbI
U TIOPSIIOK PacIONIOKEHHs! B3aUMOCBSA3aH-
HbIX dacteil. OOyCIOBICHHOCTh PACIIONO-
JKEHUS YacTeil B CUCTEME CBUETENIBCTBYET
00 MX COBOKYITHOCTH KaK €JMHOTO LIEJIOr0»
[4, c. 24]. B.®. OGoneniieB oOpariaet BHH-
MaHHE Ha TO, 4TO, «KaK 3TO HU MapajoK-
CaJIFHO, HO JI0 CHX TIOp CPeIy CIEeIHan-
CTOB HET EIHOTO MOIX0a K €€ BUIICHHIO»
[5, c. 9]. B cBoro ouepens, B.H. Camos-
CKHMH OTMeYaeT «ucronb3oBanne 40 Hau-
Goree pacrpOCTPaHEHHBIX ONPENEICHUN
[6, c. 93-99] cucremsl. TpynHo ompene-
JIUTh YKa3aHHYIO Je(HHHLHIO, Belb, Kak
yrBepxkaaer WM. JlynHuUK, «moHATHE
«cucTeMay, Kak U Jitoboe Hay4yHOE IOHS-
THE, SIBISIETCS PE3YJbTaTOM JIOTHYECKOTO
a0CTparupoBaHusl U BBHICTYIIACT B 3HAYH-
TEJIBHOM CTEIEHM KaK MICaIbHBIN O0OBEKT,
KOTOpBIi (hopMUpYeETCs B CO3HAHHUH (BOOO-
pakenun) uccuenosarens» [3, c. 13]. Tax,
B HAy4HOMH, yueOHOH, MyOnUIMCTHYECKOH
JUTEpaType MOXKHO BCTPETHTH pasiiny-
HbIE TIOJXOABl K TOHUMAHHIO «CHCTEMBI»,
HanpuMmep:

1) «uenocTHast COBOKYITHOCTb 3Jie-
MEHTOB, B KOTOPOil BCE€ 3JIEMEHTHI
HACTOJILKO TECHO CBSI3aHBI JAPYT C IPYTOM,
YTO BBICTYIAIOT M0 OTHOLICHHUIO K OKPY-
KAIOIIUM YCJIOBHSAM U JPYTHM CHCTEMaM
KaK efuHoe menoe» [7, c. 297];

2) «ompeneneHHas peaipHO Cylie-
CTBYIOIAsl CTPYKTypHUpPOBaHHASI IIENIOCT-
Hasi COBOKYHIHOCTHb OJJIEMEHTOB, COE/IH-
HEHHBIX MEXIy CO0Ol BHYTPEHHUMH
CBs3sIMU. VIMEHHO 3TH CBS3M MOTYT Ipe-
JIOCTABJIATh BHYTPEHHIOIO OPraHU30BaH-
HOCTh BCEM 3JIeMEHTaM JIt000H CHCTEMBI,
npespaiias ee B quddepeHpoBaHHY O
eJaocTHoCThY [8, ¢. 71];

3) «ymopsao4eHHass COBOKYITHOCTh
9JIEMEHTOB, B3aUMOCBS3aHHBIX U B3aUMO-
NEUCTBYIOIUX APYT C JOPYrOM, KOTOpas
UMEET OTHOCHTENBHYI0 CaMOCTOSATEINb-
HOCTh M OPraHHYeCKOe eJJMHCTBO, Xapakx-
TEPU3YeTCsl BHYTPEHHEH MEIIOCTHOCTBIO
U aBTOHOMHOCTBIO (D)YHKIIHOHHPOBAHHS»
[9, c. 63];

4) «uenocTHas COBOKYNHOCTH (KOM-
IUIEKC) 3aKOHOMEPHO PacIOJIOKEHHBIX
U B3aMMOCBSI3aHHBIX M B3aUMOJCHCTBYIO-
X d7eMeHToB. K 0CHOBHBIM IIPU3HAKaM
CHCTEMBI, KaK HpaBUJIO, OTHOCAT: KOM-
IUIEKCHOCTH (COBOKYITHOCTB) 3JIEMEHTOB;
YIOPSIOYEHHOCTh U JIETMMOCTD DJIEMEH-
TOB; HAJIMYKE CBA3CH MEXy HUMU; HAJIU-
YHe IeJI0CTHBIX cBOMCTB » [10, c. 48];

5) «COBOKYITHOCTH  B3aMMO3aBHCH-
MBIX D3JIEMEHTOB, OOpasyloNINX eIMHOe

LEJIOE U UMEIOIINX SAMHCTBEHHOE Ha3Ha-
yeHue wid uens» [11, c. 84] u op.
B cBs3u ¢ OONBbIIUM KOJTHYECTBOM

NONBITOK  ONpENEeNUTh  COJEp)KaHHe
U CyHIHOCTh «cuctembl» B.D. O6onen-
LIEB Ha OCHOBaHUM OOOOIICHUS pa3iIHy-
HBIX HCTOYHUKOB 00OCHOBBIBACT HAJTUYHE
TPEX OCHOBHBIX («0a30BBIX») ypOBHEH
MOHUMAaHUSI TAKOH KaTeropuH:

1) mepBbIit ypOBEHB, «YIPOIICHHBI,
KOTOpBIA 3aKIOYaeTcsi B MOHHMAaHUH
CHCTEMBl KaK COBOKYIIHOCTH 3JIEMEHTOB
[5,c.9];

2) BTOpOW ypOBEHb, «0ojee CIOX-
HBIi», 4YTO ONpenenser HNOHUMaHHe
CHCTEMBl «HE TOJBKO KaK KOHCTAHLUH
CYILIECTBOBAHUS ONPEAEICHHONW COBOKYII-
HOCTH 3JIEMEHTOB, HO M YIIOMUHAHHE CBSI-
3¢t Mexay HuMm» [ 5, c. 10];

3) Tperuil ypOBEHB, «CIOXKHBII,
Ha KOTOPOM B OIIpEAEIeHHE KakK JOIOJ-
HHUTEJIbHBIA TPH3HAK BBOAUTCS TaKKe
aCIIeKT IIeJH CyIecTBoBaHus [5, c. 11].

Bce 31y nonoxkenust B noaHOW mepe
NPUCYIIN ¥ IIPUHIUIAM aJIMHHUCTPATHB-
HO-TIPOLIEYyPHOTO TIpaBa U MX CHCTEME.
YuuTteiBas Takoi NOAX0A, MOXKHO MPEIo-
JKUTh YCIIOBHO OIIPE/IENIUTh YPOBHH IIOHHU-
MaHUs U CHUCTEMBI NPHUHIMUIIOB aJMHHH-
CTPaTHBHO-IIPOLIETYPHOTO NpaBa:

1) mepBBI ypOBEHB, YHPOIICHHBIN:
[anement] + [>nement] + [nemeHT] ...

2) BTOpOH ypOBeHb, Ooiiee CIOX-
HBIIA: [37eMeHT|—(csa3u)«—[3neMeHT]|—
(c6s3u)«— [dreMeHT] ...

3) Tpetuil ypoBEeHb, CIOXHBIH: [d1e
MeHT|—(c6s3u)<«—[neMenT|—(cesa3u)«—
[pnement] = uenn

Tak, B YaCTHOCTH, CUCTEMa HE SIBIIS-
eTcs HPOCTOH COBOKYNMHOCTBIO —OIpe-
JIETICHHBIX DJIEMEHTOB, a MpeJroaraeT
MOSIBJICHHE HOBOTO KadyecTBa, KOTOPOE
HE CBOJHUTCS K CBOWCTBaM OT/EIBHBIX €€
JMeMeHTOB. B Hell ecTh o0miye 3aKOHBI
U 3aKOHOMEPHOCTH, HE COPHCHTHUPOBAHBI
B Ka)XIOM OTACIHLHOM TaKOM SJIEMEHTE,
HO PYKOBOJASAT HUMHU. TO €CTh CHCTEMHBIi
MOAXOJ OCHOBBIBAETCS, TPEKIE BCETO,
Ha TOJIOKEHUH O TOM, YTO crenupuxa
CIIOKHOTO 00BeKTa (CHCTEMBI) HE ucyep-
IBIBAETCS OCOOCHHOCTSIMU  3JIEMEHTOB,
KOTOpBIE €€ COCTABJIIOT, a CBA3aHa, Ipe-
JKJIe BCEro, € XapakTepoM B3auMOJeH-
CTBUSL MEXIy ayieMeHTamu. [loaTomy Ha
NEepBBIA IUIaH BBIXOJAT 3aJa4d IO3Ha-
HHUS XapaKkTepa M MeXaHH3Ma STHX CBs-
3eif m orHomenwd [12, c. 3]. Vmenno
MOJTOMY JUISL HCCIIEOBAaHUSI CHCTEMBI

MIPUHOUIIOB AIMUHUCTPATUBHO-IIPOLIC-



JYPHOTO IpaBa LeJIeCOO0OpPa3HBbIM SBIIA-
€TCsl BBIOOpP TPeThero (T.H. «CIOKHOTO0Y)
YPOBHSI TIOHUMAHHS CHCTEMBI, 110 KOTO-
pomy 0O0si3aTeNbHBIM SIBISICTCS BbIZEIIC-
HHE COBOKYIHOCTH DJJIEMEHTOB, CBS3el
MEXIy HUMHU U €JUHOW LEeNu. XOTs UMe-
0T MECTO U JAPYrHe Hay4HbIC B3MISIbI HA
nocrpoenue cuctemsl. Tak, U.M. yaauk
OTMEYaeT, 4To «B CTPYKType (B cocra-
B€) CHCTEMBI BBIJENSIOTCS Ka4eCTBEHHO
OTIMYAIOMINECs JPyr OT JApyra YacTH:
JIEMEHT — KOMIIOHEHT — IIOJICUCTeMa.
IMox cocTaBHOH YacThIO CHCTEMBI OOBIY-
HO TIOHUMAIOT OINpPEAENEHHYI0 Ipo-
CTPaHCTBEHHYIO, CoziepIKaTeIIbHYO,
MaTepualbHyl0, (PyHKIHOHAIBHYIO 000-
COOJIEHHOCTb. DJIEMEHT — 3TO HEepPBOOC-
HOBA CHCTEMBl, HCXOIHAs, HeaeauMas
B YCJOBHUSX JAaHHOI CHUCTEMBI €€ 4acTh,
13 KOTOPOH COCTOSIT APYTHE YaCTH CHCTe-
MBL. DIIeMEHT (dJIeMEeHTapHBII) O3Hada-
€T KOHEYHBIM, HEIeIUMBbINA, MOCIEeIHUMN.
KoMMoOHEHT — 3TO 4acTb CHCTEMBI, BEIIe-
JSIeTC 1O ONpPEIENeHHbIM IpU3HAKAM
(OOIIHOCTBIO CBOMCTB DJIEMEHTOB WM
ux (opMoii), 3TO B3aMMOJCHCTBYIOIIUE
CTPYKTYpPBI, MOJYHHSIOIIMECS TEM XKe
3aKOHaM, 4TO W Bcs cucTeMma. [loncucre-
Ma — 3TO LIENIOCTHOE 00pa3oBaHKE B COCTa-
B€ OIPEIeJIEHHOM CHCTEMBI, HOACUCTEMA —
9TO CHCTEMa B CHCTeMe 0oJiee BBICOKOTO
nopsifka (Hamcucreme)» [3, c. 18]. Takoe
MIOCTPOCHHE BIIOJHE MOXHO IPUMEHSTH
M K TpUHIUNAM aJIMHHHUCTPATHBHO-
mporueaypHoro mpasa. Takum o0pa3zom,
MOXKHO CUUTaTh, YTO CHUCTEMa IPUHIU-
OB  aJMHHUCTPATUBHO-NPOLETYPHOTO
npaBa — 3TO WHTETPUPOBAHHAs, CTPYK-
TYPHO YHOpPSAAOYEHHAs COBOKYIHOCTb
B3aMMOCBSI3aHHBIX M B3aUMOCBS3aHHBIX
ee JNIEMEHTOB (OTAENBHBIX NPUHIIMUIIOB,
KOTOpBIE CIIEAyeT pacCMaTpUBaTh B Kade-
CTBE TIOJICHUCTEM), OOpa3yIOIIUX CAMHOE
[eJa0e ¥ OPUCHTHPOBAHHBIX Ha (HOpPMU-
poBaHHe (YHIAMEHTAIHLHOTO OCHOBAaHUS
JUTE OTHOIICHWH CYOBEKTOB IMyOIMYHOM
aJIMHHUCTPAIUHU C YaCTHBIMU U JPYTUMH
JHULAMHU OPU PEIICHUH MHAWBUIYaJIbHBIX
aJIMUHUCTPaTUBHBIX Jie] B cepe myOumy-
HOT'O aIMUHUCTPHPOBAHUSL.

MOXHO yTBEpXAaTh, YTO KaXKIbIA U3
NPUHLMIIOB CHUCTEMbl UIPaeT CaMOCTO-
ATENBHYIO POJIb M B TO )K€ BPEeMsI Xapak-
TEpU3yeT MOAOTPACIb aJIMUHUCTPATHB-
HO-TIPOLIEyPHOTO IIpaBa, OTJCIBHBIE €ro
HMHCTHUTYTBI, HO MEKy HUMH CYIIECTBYET
CBSI3b U B3aUMOJICHCTBHE, KOTOPEIE OMpe-
NeNSIOTCS €AWHCTBOM ILeNiell | 3ajgad
aJIMUHHCTPAaTHBHO-TIPOLIEyPHOTO TpaBa,

JEHCTBUE OJHOTO MpPUHLMUINA 00YCIIOBIHU-
BaeT AeiictBue apyrux. Kaxxapiit u3 npuH-
IIUIIOB HE MOXKET CYLIECTBOBATH OTIEIb-
HO OT NIPHMHIMUIIOB CHCTEMBI, a TOJIBKO BO
B3aMMOJICHCTBUM C HHUMH, COJIEp)KaHHE
OTAENBHBIX MPUHIUIIOB PACKPHIBAETCS
C Y4eTOM COACp)KaHWS WHBIX IPUHIH-
noB moxorpaciu. CucreMa MpPHUHIMIIOB
aJIMUHHUCTPAaTHBHO-TIPOLIEyPHOTO IIpaBa
MO3BOJISIET («JIydIle Y3HATH» €ro CyIl-
HOCTP M CIIOCOOCTBYET TPHUMEHEHHIO
COOTBETCTBYIOIIMX  IPaBOBBIX  HOPM.
CucreMa NPHHIMIIOB aAMHHUCTPATUBHO-
NPOLEYPHOTO NpaBa HE SBISETCS IMPO-
CTOIt aOCTPaKTHOW KaTeropuem, a sBiseT-
Csl peaJIbHOM COCTABIAIONICH MeXaHH3Ma
pEryJIsTOpHOrO BO3ZAEiCTBHS Ha OOle-
CTBEHHBIC OTHOILLICHUS MEXIY MyOIUYHbI-
MH ¥ YaCTHBIMH JIULIAMH.

IIpm paccMoTpeHHH BONPOCOB, CBS-
3aHHBIX C CHCTEMOM TeX WJIM MHBIX IOHS-
THH, OOBEKTOB WM SBJICHUH, B HAyYHBIX
HCTOYHMKAaX MOKHO BCTPETHTH HEPEIKOE
HCIOJIb30BaHUE TIOXOKHUX 10 COZIEPIKAHHIO
kareropuil. Tak, Hampumep, B HcCleno-
BaHHUAX COBMECTHO HCIIOJIB3YIOTCS TaKue
HOHATHS, KAK «CHUCTEMa» M «CTPYKTY-
pa», B CBA3M C YeM CIICyeT BBIICHHUTbH
UX COOTHOLIEHHE. B cBoeM sTHMOIIO-
THYECKOM 3HAYEHHH «CTPYKTypa» — 3TO
«B3aUMOpa3MEIEHNE ¥  B3aUMOCBS3b
COCTaBHBIX YacT€il IEeJoro; CTPOCHUE;
YCTPOWMCTBO, OpraHM3alUs Yero-HUOyIb»
[13, c. 1405]; «cTpoeHne M BHYTpEHHsSA
(¢opMa oOpraHW3aIMy CHCTEMBI, BBICTY-
narom@as Kak eJUHCTBO  YCTOHUYMBBIX
B3aMMOCBS3eH MEXIy €€ JJIEMEHTaMuy»
[14, c. 432]. .M. [IynHHK YTBEep:KIaeT,
YTO «HYXHO Pa3jIM4aTh IOHATUS «CTPYK-
Typa» U «OpraHu3auus» cuctemsl. [ToHs-
THE «CTPYKTYpa» OTpaKkaeT COCTaB, CBSI3H,
B3aNMOJICHCTBUE JIEMEHTOB, A MOHSITHE
«OpraHM3alys — OIpPENSNICHHBIN Iops-
JIOK, TIPOIIECC M PE3YIBTAT yNOPSIOUCHHUS
B3aNMOZIEHCTBUSI AJIEMEHTOB B COOTBET-
CTBHH C HHTEpEcaMu CHCTeMBI» [3, c. 17].
N.B. Bomokan, 00001as UTOTH MO COOT-
HOILIEGHHIO 3THX HOHATHH, OTMEYaeT, 4YTo
«CHCTEME TPHUCYIIU CBOKMCTBA MepapXuy-
HOCTH ... CTPYKTYPHOCTb SIBIISIETCS OIHOW
U3 XapaKTEePUCTUK CUCTEMBI, (COCTOUT M3
3JIEMEHTOB, MEK/y KOTOPBIMH CYILIECTBY-
10T OIpedesieHHbIe CBs3u)» [15, c. 183].
J.C. TIlpumyteHb OOOCHOBBIBa€T OCHO-
BaHUS yTBEP)KAATh, YTO CTPYKTypa — 3TO
«yCTPOWCTBO, TOCTPOCHUE, OPTaHU3ALH
4ero (B TOM YHCIIE M CHCTEMBI KaK CIIOX-
HOTO MHOTOYPOBHEBOTO SIBJICHHS)» U COOT-
HOCHTCS C IOHATHEM «CHCTEMay Kak 4acTb
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u nenoe [16, c. 163]. Takum o6pazom,
MOJKHO CYHMTaTh, YTO MOHATHE «CHUCTEMA»
U «CTPYKTYpa» HE SBIISIIOTCS TOXIECTBEH-
HBIMH TOHATHSMM, OHH COIOCTaBUMBI
MEXIy CO0OW M B3aUMOICUCTBYIOT KaK
LIEJIOE U YacTh, TO €CTh CTPYKTypa SBIIS-
€TCsl COCTaBHOM 9acThio cucteMsl. K Tomy
xke, J.C. Ilpunyrensr cumtaer HEOOXO-
IVMBIM HCCIIEIOBATh TOHITHE «CHCTE-
Ma» Hapsay C HWCCIIENOBAHWEM MOHSTHUS
«CUCTEMaTHKa», COICp)KaHHEe KOTOPOTO
NPeJCTABIAECT B KJIACCMYECKOM IOHHMMa-
HUM KaK «yHOPSJIOYECHHE, IIPUBEACHUE
B CHCTEMY, CHUCTEMHas KiIacCHU(pUKaLUs
npeamera uydeHus» [16, c. 164]. B satom
Cllydae IMOHATHE «CHCTEMa» M «CHCTeMa-
THKa» MOXHO COOTHOCHTh KaK CTaTHKy
W TUHAMUKY, & CHCTEMaTHUKON IIPUHIUIIOB
aJIMIHUCTPATUBHO-TIPOLIEYPHOTO  TIpa-
Ba CJIEAYET CYMTaTh MX KIACCH(HKALIHUIO
B paMKax CHCTEMBI, KOTOPYIO OHH 00pazy-
0T, CTPYKTYPHO YIIOPS0YNBAsICh.
HecnoxHo 3aMeTUTh, 4TO BCe Orpee-
JIEHUS MOHSTHUSL CUCTEMBbl MOCTPOEHBI 10
MIPUHLAITY «UEPAPXUYHOCTH» (MHOTOY-
POBHEBOCTH, COTIIOJJUMHEHHOCTH), TO €CTh
paccMoTpeHHst JII000# cUcTeMbl (HyJIeBOM
YPOBEHb) KaK COBOKYIHOCTH B3aHMOC-
BSI3aHHBIX TMOJACUCTEM (NIEPBBI HIDKHUI
YpOBEHb HEpapXWy) U KaK DdIEMEHTa
Oosiee CIOKHON HAJCHCTEMBI — MEracu-
CTEeMBI (TTepBEIH BEpXHUH YPOBEHb Hepap-
xun). [IpuHIMIT HepapXUIHOCTH SIBIISIET-
Cs1 OTHUM U3 YHHBEPCAIBbHBIX IPUHIIAIIOB
OpraHM3aliH CIOXKHBIX cucteM [17].
VYuuteiBas, YTO CHCTEMa IIPUHIUIIOB
aIMMHHCTPaTHBHO-TIPOLIEYPHOTO  TIpa-
Ba SBIISIETCSl COCTABHOHM wYacThio Ooiee
100abHOW  «HAJICHCTEMBIY, «Meracu-
CTEeMbI» (CHCTeMa IPUHLMUIIOB AJMHHU-
cTpatuBHOro mpasa). CTOHT OTMETHUTH
yrBepxaenue P.C. MenbHUKa O TOM, 4TO
«cucTeMa MNPUHIWIOB aJIMHHUCTPAaTHB-
HOTO ITpaBa HAXOIUTCS B IPOIIECCE TPAHC-
(opmary, 9TO BBI3BAHO, IPEXKIE BCETO,
BHE/IPEHUEM «UEIIOBEKOLIEHTPHCTCKOTO»
moaxona B cepy aIMHHUCTPATHBHO-TIPa-
BOBOIO DETYJIMPOBaHUS OOIIECTBEHHBIX
oTtHoweHn. B VYkpaune moka He pa3-
paboTaHa enuHas CUCTEMa IPHHIUIIOB
aJIMMHHCTPaTHBHOTO NpaBa. B To xe Bpe-
Ms cietyeT u30erarh MOMBITOK ITOAMEHBI
MIOHSATHUS «CHCTEMa MPUHLUIIOB aIMHUHH-
CTPaTUBHOTIO IIPaBa) UX IEPEIHEM, 3aKpe-
IUIEHHBIM B TOM WJIM HHOM HOPMaTHBHOM
akre» [18, c. 65]. CienoBarenspHO, OTCYT-
CTBHE €IUHOTO JIOKTPUHAJIBHOTO IMOIXO-
Ja K CHCTeMe NPUHIWIOB aAMUHHUCTpPa-
THUBHOTO IIpaBa YCJOXHSET W TOMBITKH



IANUARIE 2020

(GOpMHpOBaHMA CHUCTEMbl IPHHIMIIOB
aJIMMHHCTPaTUBHO-TIPOLIEAYPHOTO  Ipa-
Ba (KaK MPOW3BOIHOW CHUCTEMbI), KOTO-
pas ceiyac Tak)Ke HAXOIMTCS Ha JTare
CBOETO CTAHOBJEHHS, BE/Ib IPUHIIMUIIBI
aJIMMHHCTPATHBHOTO NpaBa M MPUHIHIIBI
aJIMUHHUCTPATHBHO-TIPOLEyPHOTO TIpaBa
HaAXOIATCS B IIOCTOSTHHOM CHCTEMHOM B3a-
HMOCBSI3H.

Kpome Toro, crmemyer 3ameTuTh, 9TO
HEpEIKO B TEOPUH CHCTEM MOXKHO BCTpe-
TUTh TO3HMLHIO OTHOCHUTENBHO BbIIEIIe-
HHMS CaMOCTOSATEIbHbIX HPHUHLMIIOB, Ha
KOTOPBIX OCHOBBIBA€TCS €€ IMOCTPOEHHE.
«IToCKONBKY TOHSATHE CHUCTEMBI HMEET
Ype3BbIYAHHO IIHPOKYI0 00JacTh IpH-
MeHeHHsl (TPaKTHYeCKH JIF000H OOBEeKT
MOXXHO pacCMaTpHBaTh KaK CHCTEMY),
TO st 00OOCHOBaHHS OOIIMX TPaBHJI €e
MTO3HAHUS HEOOXOIMMO MOCTPOEHHE a/IeK-
BaTHBIX KaTE€ropHil KaK COIEep)KaTeNIbHOTO,
Tak ¥ GOpMAaIBHOTO XapakTepa. JTH Kare-
TOPHH JOJDKHBI OBITh OTpa)KEHHEM CyIIle-
CTBEHHBIX NU30MOP(HBIX CBOHCTB CHCTEMBI
1 MOT'YT OBITh BBIPQ)KEHBI B COOTBETCTBYIO-
LIMX MPUHIMIAX UCCIIEIOBAHUS CUCTEMBI:

1) DpUHOMIT NETOCTHOCTH — IIPHH-
LUNUaJIbHAs HEBO3MOXKHOCTH CBEICHHS
CBOICTB CHCTEMBI K WPOCTOH CymMMe
CBOWCTB 3JIEMCHTOB, €€ COCTABIISIOLIMX.
3aBHCUMOCTD KaX/IOTO 3JIEMEHTa, CBOM-
CTBa OT €Tr0 MECTa, poiH, GYHKIUH BHY-
TpPH IIEJI0T0;

2) NpUHIMI CTPYKTYPHOCTH — BO3-
MOXXHOCTB ITO3HaHUS (OIIMICaHHsT) CBOWCTB
1 [IapaMETPOB CUCTEMbI Yepe3 BBIABICHUE
€e CTPYKTYpbI, T.€. CBSI3eH M OTHOLIEHHH
Mexay ee yacTaMu. OOyCIIOBICHHOCTb
NOBEJICHUSI CHCTEMBl IIOBEICHHEM ¢
OT/ICJIBHBIX 3JIEMEHTOB U CBOWCTBAMHU €e
CTPYKTYPBI;

3) TOpUHIUI — B3aMMO3aBHCHMOCTH
CHCTEMBI U CpeJIbl — MPOSIBICHUE CBOMCTB
CHCTEMBI TPOMCXOAUT B IPOLIECCE M TIOT
BIIMSTHAEM €€ B3aNMOZIEHCTBUSI C OKpY»Ka-
IOLIEH Cpeloi, KOTopoe SIBISETCS OIHUM
13 TIIaBHBIX (PAKTOPOB Pa3BHUTHSI CHCTEMEI,

4) TIPUHLII HEePaPXUYHO-
CTH — KQ)KABIH 3JIEMEHT CHCTEMBI SBIISIET-
csl, B CBOIO O4epe/lb, CHCTEMOI HHM3KOTo
paHra (mopszka), a UcciexyeMas CHCTe-
Ma SBJISETCS OJHOBPEMEHHO SJIEMEHTOM
cUCTeMBbI 0oJ1ee BEICOKOTO MOPSIJIKa;

5) mpUHONI MHOXXECTBEHHOCTH OIIHU-
CaHHS — B CWJIy OTHOCHTEIBHON CIIOX-
HOCTH JTIO0OH CHCTEMBI €€ aJeKBaTHOE
oTpakeHHE TpeOyeT IOCTPOCHUS MHO-
JKECTBA  PA3IMYHBIX  ITO3HABATEIBHBIX
MoJIeTIel, KaXk/1asi i3 KOTOPBIX OMHCHIBAET

JIMIIb OIPE/ICJICHHBIH aCIeKT CHUCTEMBbD»
[3, c. 19]. OTu nonoxeHus TaKxe cieny-
€T YYUTBIBaTh NPU IOCTPOCHUH CUCTEMBI
NPUHLMUIIOB  aJMUHHUCTPATHBHO-IIPOLIE-
JIypHOTO TIpaBa.

B cBoem wmccnenoBaHMM, MOCBSINECH-
HOM TIPUHLHIIAM  aJIMHHHCTPATUBHBIX
npouenyp, M.B. Kpusopydxo ormeuaer,
YTO «IPUHLOHUIBEI O00pasyloT CHCTEMY»
[19, c. 23]. CucTeMHOCTH IPUHIMIIOB MPO-
SIBIIIETCSl B TOM, UTO JUISL YeJIOBEKa, KOTO-
PBIii IPHHUMAET pEIICHUE, BAXKHO B 3aBH-
CHUMOCTH OT CHUTyallud HpPHIEPKUBATHCS
COOTBETCTBYIOLIIEr0 Habopa IMPUHIMIIOB,
IPEeXIE BCEro TeX, KOTOPbIE SBIISIOTCA
00s13aTeTbHBIMH U1 ONIPECIICHHOM CUTYa-
LIMH, U UCTIOJIB30BATh APYTHE TOJIBKO B CIIy-
yae HeooxomumocTu [20, c. 39-40]. Kpome
TOTO, KXK/IbIil MPHHIIMII TAKXKE BBICTYNAeT
KaKk CHCTEMHOE 00pa3oBaHHUE, ITOCKOIBKY
HUMEET «CIIOKHOE CTPOCHHE, KKIBIH W3
HHX TIpeJCTaBisieT coboif Habop dnmemMeH-
TOB, TO €CTh DA3NNYHBIX FOPUANIECKUX
HMIIEPAaTUBOB, TPEeOOBAHUH, KOTOpBIE TeC-
HO B3aHMOCBS3aHbl M B3aUMOJEHCTBYIOT
Mexay coboi» [21, c. 50]. Otmeuas cucte-
MY NPUHIMIOB, KaK MPABHUIIO, B HAyYHBIX
U JOKTPUHAIIBHBIX MCTOYHHMKAX €€ CBA3bI-
BAaIOT C KiaccuduKalyeil Ha OmpeseneH-
HbIE BU/IBI MJIM OTPAHUYMBAIOTCS TIPOCTHIM
MePEINCIICHNEM TPUHIUIOB (HAmpHuMep,
XapakTepHBIX IS aJIMHHHCTPaTUBHBIX
npouenyp). Cucrema NPUHLIUIIOB aaMH-
HUCTPAaTUBHO-TIPOIEyPHOTO TIpaBa HMe-
€T CBO€ COOCTBEHHOE NOCTpoeHHne. Takoe
MIOCTPOCHHE  OTPAXaeT  OIpEIEICHHbIC
B3aHMOCBSI3H, B3aMMOPACIOJIOKEHNE
COCTaBHBIX 4acTeH CHCTEMbl NPHHIMIIOB
aJIMMHHUCTPATUBHO-IIPOLIEYPHOTO IIpaBa.
ITon KOMIIOHEHTOM CHCTEMBI NPHHIIMIIOB
aJIMMHHUCTPATUBHO-IIPOLIEyPHOTO  IIpaBa
clielyeT HOHUMAaTh 0A30BbIH, MPOCTEHIINI
ee INEMEHT, SBJIOIIMHCS (DyHIaMEHTOM
ee 00pa3oBaHus, TO ecTh MpUHIHMIL. [Ipo-
TOTHIIOM ()OPMHPOBAHUS CHCTEMBI TPUH-
LUITOB sIBJIsIeTCs Kiaccupukanus. OxHako
KJIacCU(UKAIMS JIMIIEHa O00sS3aTeNbHBIX
IPU3HAKOB CHCTEMbI — CBsi3eil (BHEIIHMX
U BHYTPEHHHX) U LieJd. BHemHue cs3u
OTpPaXKAIOT B3aUMOJICHCTBHIE MEXTY CHCTe-
MO M BHEIIHEW cpeloi, CUCTEMOI U Haj
cucteMod (B HYaCTHOCTH, MPUHIMIIAMH
aJMUHUCTPATHBHOTO IpaBa). BHyTpeHHue
B3aUMOCBSI3U COUYETAIOT HJIEMEHTHI CHCTe-
MBI (€€ TIOJICHCTEMEI).

I[Ipny  oObeAMHEHMW  TPHUHIUIIOB
B OfHY CHCTEMY BO3HHKAET KaueCTBEH-
HO HOBOe 00pa3oBaHHE, B KOTOPOM €ro
COCTaBHBIE AIIEMEHTHI, HAXOISICh B TIOCTO-

SHHOM B3aUMOJCHCTBHH, «IEPEAAIOT»
JpYT YTy 4acTh CBOMX CBOWCTB, CO3/1a-
Bas TEM CaMbIM B3aHMOOOYCIIOBICHHYIO
«LEJNOCTHYIO OCHOBY» [UISI HOPMAJIBHO-
r0 PEryJupoBaHHs BCEX IPOLEIYPHBIX
IpaBOOTHOLIEHUH. B TO ke Bpems 31O
He O3HayaeT (haKTHYECKOTO IMOITIOLICHHS
MPUHONIOB Apyr apyroM. Kaxieri us
MIPUHINIIOB MMEET CBOH COOCTBEHHBIH
CMBICII, KOTOPBIH OTJIIMYAeTCsl OT JPYTHX.
[Ipu 3TOM Kak Ka)bli OTIEIBHO B3SITHIN
MIPUHINI, TaK W BCS CHCTEMAa B IIEJIOM
JIOJDKHBI OBITH HANpaBlICHbl Ha JOCTHU-
JKEHHE 3aa4 aJMMHHCTPaTHBHO-ITIPOIIe-
nypHoro mpasa. Ecnm mpu peannzaunu
TpeOOBaHMI, KOTOpPbIE «BBITEKAIOT» W3
COZIep KaHUsl TOTO WJIM MHOTO NPHHIIMIIA,
LeNb  aAMUHHCTPATHBHO-IPOLELYPHOTO
npaBa He OyleT JOCTUTHYTa, TO Takas
peanu3anys HOCUT «HETaTHBHBIN Xapak-
Tep. TonbKO BCS CHCTEMa IIPHHIUIIOB
MOXET FapaHTHPOBATh TOCTIKEHHE 3a1aT
aJMUHHUCTPAaTHBHO-TIPOLIEyPHOTO paBa.
VIMEeHHO B 3TOM M 3aKJIIOYaeTcs ee CBOM-
CTBO, KOTOpOE€ HE MNpHUCYLIE HU OJHOMY
OT/ZIEJILHO B3ATOMY IPHHIIMILY.

K ToMy ke, CTOUT OTMETHTH OTCYT-
CTBHE HEOOXOMUMOCTH H Iiejecoobpas-
HOCTH BBIIENSATH B CHCTEME MPUHIMIIOB
aIMUHHUCTPAaTUBHO-IIPOLIELYPHOTO IpaBa
OTAEIBHBIA NPUHINI WM TPYNITy MPHH-
IUIIOB KaK «IVIaBHBIX» WM «JOMHHU-
PYIOIINX» TI0 CPaBHEHHWIO C JAPYTUMH
JNIEeMEeHTaMH cUCTeMBl. Benp mpermmona-
rasi BO3MOYXHOCTh «HEPaBHO3HAUYHOCTI»
NPUHLUIIOB, HEOTBPaTHMO TEM CaMbIM
npu3HaeTcsi «0Ooiee BECOMBIH» Xapak-
Tep OAHMX NPHHIMIIOB Hapsay C IPYTHU-
MH, a TaKXKe OOBbEIMHEHHE PA3IMYHBIX
o coiepxaHu sApineHuid. He orpumas
BOOOILE Pa3IUYUsl MEXIY NPUHLUIIAMH
aJIMUHHICTPAaTUBHO-IIPOLIEyPHOTO IIPaBa,
ClIeAyeT OTMETUTh, YTO OHH (OTIIMYHS)
OTpaXarT CrHeuuUKy HOPMAaTHBHO-
MIPaBOBOTO 3aKPEILUICHHS TOTO TN WHOTO
MIPUHIINIIA, BPEMEHH €r0 BO3HHUKHOBEHUS,
cepbl COOTBETCTBYIOIINX OTHOIICHHUH,
0co0eHHOCTH (OPMYIMPOBKH U peau-
3anMu. B TO xe BpeMs Takue pasiuyus
HUKOUM 00pa3oM HE BIMSAIOT Ha Kade-
CTBEHHBIC XapaKTepucTHKU. Hu oxun n3
NPUHLHIIOB HE O0BEMHSET APYTUe IPUH-
LIUITBI BOKPYT ce0si, HU OJMH W3 MPUHIH-
TIOB HE ABJISIETCS OTPAXKEHUEM WU BOILJIO-
meaneM apyroro. [lpasaa, ocoboe mecto
3aHMMAaeT NPUHINI BEPXOBEHCTBA IpaBa
KaK «OCHOBa» BCEX NPHHIUIIOB BOOOIIE.
VImMeHHO TO2TOMY HEJB3sI TOBOPHUTH O pas-
JIeJIeHUY TPUHINTIOB Ha TJIaBHBIE W BTO-



pOCTENEHHbIE, OCHOBHbIE U HEOCHOBHBIE,
Ba)KHbIE MJIM HE Ba)XKHBI.

B nokrpuHanbHON aIMUHUCTPATUBHO-
[PaBOBOH JIMTEPATYpe IPU PACCMOTPEHUH
OT/IETBHBIX TOJIOXKEHUIT TEOpUHM C MpH-
MEHEHHEM CHUCTEMHOIO ITIOAXO071a HEOIHO-
KpaTHO aKICHTUPYETCs BHUMAaHHE Ha
JMHAMUYHOCTH U OTKPBITOCTH KaK OCO-
ObIM XapakTepucTHkaM cuctemsl. K cucre-
M€ MPUHIMIIOB aJMUHUCTPATHBHO-TIPOLIC-
JIypHOTO TpaBa TakXke CIeAyeT IPUMEHSIThH
XapaKTePUCTUKH MOOWJIBHOCTH U OILy-
IIEHUE NIepeMEH B cpefe. Tak, HanpuMep,
MOSIBIICHUE HOBBIX  aJMHHHCTPATUBHBIX
HPOLIEYDP MM U3MEHEHUE UX COZIepPIKaHHs
CBS3aHO C M3MEHEHHEM IPHHIIUIOB aJMH-
HHUCTPATUBHO-TIPOLIEAYPHOTO MpaBa, 4To,
COOTBETCTBEHHO, OTPa)KACTCsl U Ha H3Me-
HEHUU BCEU CUCTEMBL.

Vccnenyst B3aMMOCBSI3H MEXKAy dlie-
MEHTaMH MPUHIUIIOB aIMUHUCTPATHBHO-
MPOLETyPHOTO TIpaBa, CIeNyeT OTMETHTb,
YTO TMPHUPOJA CBA3CH MEXKIY dIEMEHTaAMHU
CHCTEMBI HMEET CBOIO 0CO0YI0 crienuu-
Ky. [103TOMY CTOMT TOBOPUTH O HAIUYUU
0co00# cHCTEMHOH CBsA3H, KOTOopas (ax-
THYECKH (OpMHUPYET CTPYKTYpy camoit
cucteMbl. CTOUT OTMETHTB, YTO CHCTEMA
NPUHLMIIOB CIOCOOHA aIanTUPOBAaThCS
K HOBBIM YCJIOBUSAM (yHKIIHOHHUPOBa-
HHS, IPU HEOOXOAUMOCTH U3MEHSISI CBOIO
cTpyKTypy. OIHAKO CHCTEME MPUHIMIIOB
aJIMHHUCTPATUBHO-TIPOLICAYPHOTO IpaBa
MPHUCYIIA K OTHOCHUTEIbHAS CTAOMIBHOCTD
(CTIOCOOHOCTH OCTaBaThCsl HEM3MEHHBIME
MO/l BIMSHHEM BHEUIHUX M BHYTPEHHHX
(hakTOpOB).

Jis nocriokenus a3 dekra CHCTEMHO-
CTH TPHHIMIIOB aJMUHHCTPATHUBHO-IIPO-
LEeypPHOTO IpaBa He0OX0UMa HE TOJIBKO
KayeCTBEHHas B3aHMOCBS3b MEXK/Y HUMH,
HO ¥ ONTHMAalbHOE MX KOJIMYECTBEHHOE
cooTHOLIeHHE. «JIMIIHME»  2JIeMEHTHI
OyIyT CO3/1aBaTh B CHCTEME «/I€CTPYKTHB-
HBII» 3QdEKT, 4TO B KOHEUHOM cYeTe He
MO3BOJIUT €H IOJYYUTh HWHTETPAaTHBHBIC
CBOICTBAa M JJOCTHYb OTOBOPEHHOM MEH
B BUJIC PETyJIUPYIOILETO BIUSHUSA Ha I1PO-
nenypHble otHomeHnus. Heo6ocHoBaHHOE
«pacIIMpeHue» Kpyra MpHHIUIOB, KOTO-
Ppble BKJIIOYAIOTCS B CHCTEMY, UMEIOT ClIe]I-
CTBUEM «OCIIO)KHEHHE» U (OPMHUPOBaHME
«TPOMO3IKOH», HEMOOHWIBHOW CHCTEMBI.
IToaToMy HeT HEOOXOIUMOCTH BKIIFOYATh
B MepeYeHb MPHHIMIOB aJIMHHUCTPATHB-
HO-TIPOLIEYPHOTO IpaBa MHPOBO33PEH-
YEeCKUE UCH, KOTOPbIC UMEIOT HECKOIIBKO
o061Hii XapakTep (CHpaBeInBOCTb, TOJIE-
PaHTHOCTh, TYMaHH3M U T. 1.). B TO xe

BpeMs ClIe[lyeT NPeocTepeyb U OT HOIIbI-
TOK 3HAYUTEIBHOTO «CYKCHUs» TepeyHs
NPUHIUIIOB  aJJMUHHUCTPATHBHO-IIPOLIE-
JYPHOT'O TpaBa U «IOMVIOLICHHS» OJHOTO
NpUHIMIIA JPYTUMH, YTO TaKxke «obe-
CIICHUBAET» TE€M CAMBIM POJIb OTAENBHBIX
MPUHIIAIIOB.

BuiBoabl. TakuM oOpa3om, cucrema
NPUHLUIIOB  aIMUHHACTPATHBHO-TIPOLIE-
JIYpPHOTO IIpaBa — 5TO HHTETPHPOBAHHAS,
CTPYKTypHO  YHOpSIOYEHHAsT COBOKYII-
HOCTb B3aMMO3aBHCHMBIX M B3aHMOCBS-
3aHHBIX €€ IEMEHTOB (OTIENbHBIX IPHH-
IIUIIOB, KOTOpBIE CIIEAYeT paccMaTrpuBaTh
B Ka4yecTBEe IMOJCHCTEM), 00pa3yroLIHnX
eIMHOE LEeJI0C M OPUCHTUPYIOIIMXCS Ha
(dopmupoBanue (GyHIAMEHTAIBHOH OCHO-
BBI /1711 OTHOLICHUH CYyOBEKTOB ITyOIMYHON
aIMUHHCTpPALIMK C YACTHBIMH U JAPYTHMHU
JUIAMU TIPY PEUIEHUN WHIUBHIYaJbHBIX
aJIMIHUCTPATUBHBIX JIe] B cdepe myOmmd-
Horo amMmuHHCTpHpoBaHus.  Cucreme
MPUHIUIIOB aIMIHUCTPaTHBHO-TIPOLIEAYP-
HOTO IIpaBa MPUCYIIH TaKhe XapaKTepHbIe
NpU3HAaKU: 1) MHOKECTBEHHOCTh M pa3-
HOOOpa3ue ee COCTaBIIOIIMX BIeMEH-
TOB — HPHHIMUIIOB, KOTOpbIe (HOPMUPYIOT
MOJCUCTEMBI BCEHl CUCTEMBI; 2) HepapXuy-
HOCTb €€ MOCTPOEHHs, TO €CTh pa3Mellie-
HHE B CHCTEME M POJIb B HEH JIOIKHOTO,
YETKO ONPEIETEHHOTO MECTa, YTO MMEeT
cBOE 00OCHOBAHHE; 3) ANEMEHTHI, KOTOPHIE
00pa3yloT cucTeMy, HaxXoIATCs BO B3au-
MOCBSI3H ¥ B3aNMOJICHCTBIN MEXIY COOO0M
(BHyTpeHHHE, BHEIIHHE, TOPH30HTAIIb-
Hble, BePTHKaJIbHbIC); 4) Haluuue Hemo-
CPEICTBEHHOH CBSA3H 3JIEMEHTOB CHCTEMBI
C TPaBOBBIMU MHCTHTYTaMH HOJOTPACIH
aIMMHHUCTPATHBHO-IIPOLIElyPHOTO TIPaBa;
5) eOMHCTBO M LEJIOCTHOCTh KaK CHCTe-
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KOHIENTYAJTU3ALMS
IKOJOTO-TEONOJUTUYECKUX
MMAPAMETPOB, ONIPEJEJSAIOINX
PA3BUTUE ®AYHUCTHUUYECKOTI'O
3AKOHOJATEJbCTBA YKPAWHBI

Baagumup HIEXOBIOB,
KaHINUAAT IOPUINIECKUX HayK, JOIECHT,
JIOLCHT Kadeapbl SKOJIOTMYECKOro IpaBa
HanumoHanbHOro 10puIuyeckoro yHusepcurera uMenu SIpocinasa Myznporo

AHHOTADNUA

CTaThsl MOCBSAIIEHA KOHLENTYaNU3aUU TCONONUTHIECKUX (HAKTOPOB, BIUSIOIINX
Ha GOpMUpPOBAHHE CUCTEMBI 3aKOHOJATENILCTBA O XKUBOTHOM MUPE, JAETCs UX OIpee-
JICHUE U IPUBOAUTCS KiIaccu(UKaMA. B CBA3M CO CIIOXKHBIM XapaKkTepoM 3Tux (hakro-
POB U HEOJMHAKOBHIM 3HA4EHUEM UL Pa3BUTHA (payHHCTUUECKOTO 3aKOHONATEIbCTBA
B CTaTb€ HCCIENYeTCs BIUSHHME 3KOJIOr0-reOHOIMTHYECKUX (AKTOPOB uepe3 MpUsMy
¢busuko-reorpaduueckux napamerpoB. OG0CHOBBIBAETCS, YTO BBINOLHOE reorpaduye-
CKO€ pacloJIOKeHHe M OOTaTCTBO MPUPOIHBIX PECYPCOB YKpPaMHBI CO3JAlOT NMPaBOBOM
(byHIaMEHT He TOJBKO /Il BHECEHUs KOPPEKTHB B HALIMOHAILHOE SKOJIOTHYECKOE 3aKO-
HOJZIaTeNIbCTBO, HO U [UIS BXOXKAEHHS YKPauHbI B €BPONEHCKOE IPaBOBOE IPOCTPAHCTBO,
Pa3BUTHA MEXIYHAPOAHBIX IPABOOTHOIICHUH B OTPACIH OXPAHBI OKPYKAIOMIEH CPEIbl.

KimodeBble c10Ba: GpayHUCTHUECKOE 3aKOHOJATENILCTBO, OXPAaHa IUKHX )KUBOTHBIX,
rOCylapCTBEHHAasl DKOJIOTMYECKas IMONHUTHKA, COXpaHEHHe OHopa3HooOpasus, oxpaHa
IMyTei MUTpaluy KUBOTHBIX, ECTECTBEHHAs cpelia OOUTaHUs (ayHBI.

CONCEPTUALIZATION OF ECOLOGICAL AND GEOPOLITICAL
PARAMETERS DETERMINING THE DEVELOPMENT
OF THE WILDLIFE LEGISLATION IN UKRAINE

Vladimir SHEKHOVTSOY,
PhD in Law, Associate Professor, Associate Professor at the Department
of Environmental Law of Yaroslav Mudryi National Law University

SUMMARY

The article is devoted to conceptualization of geopolitical factors that influence of
formation the system of wildlife legislation. Due to the complex nature of these factors
and unequal role for the development of wildlife legislation, in the article examines the
influence of ecological factors through the prism of physic-geographical parameters. It
is proves that the favorable geographical location and natural richness of Ukraine create
the legal basis not only for making amendments on national environmental legislation,
but also for Ukraine's entry into the European legal framework, the development of
international legal relations in the field of environmental protection.

Key words: wildlife legislation, wildlife protection, state environmental policy,
biodiversity conservation, protection of animal migration, habitats.

BCEX TCHJCHIMI pa3BUTHs (HaKTHUCCKUX
OTHOILIEHUH B chepe OXpaHbl U UCTIOIH30-
BaHUS JUKUX JKUBOTHBIX, ITOJIUTHKO-Ipa-

IMocranoBka npobaembl. GaynncTu-
YeCKOe 3aKOHONATENbCTBO YKPAHHbI, KaK
MOJICUCTEMA DKOJIOTHYECKOr0 3aKOHOJa-

TEJILCTBA, SIBISETCS KOMIUIEKCOM IpaBo-
BBIX HOPM, HAIPaBICHHBIX Ha HOpMa-
THUBHOE PEryJIMPOBaHHE DAIMOHAIBHOTO
HCTIONIb30BaHUsI TUKOMH (hayHbI, obecreye-
HHUE €€ OXPAaHHOTO PEXKHMMA, a TAKXKE BOC-
CTaHOBJICHHE 0OBEKTOB )KUBOTHOTO MUpA.

Tem He Menee, ceronus (ayHUCTHIE-
CKO€ 3aKOHOJATENbCTBO HE OTOOpakaeT

BOBBIX peajuil, a Takxke (hparMEeHTapHO
YUUTBHIBAET NPUHIUI yCTOHYUBOIrO pas-
BUTHS TPUPOAHO-PECYPCHOTO MOTEHIIHA-
718, KOTOPbIA COpMHpOBAICS KaK JOMH-
HUpYIOIIas MapajnurMa COBPEMEHHOCTH.
A 1O3TOMY BO3HHMKACT IPAKTUYECKast
HEOOXOAMMOCTH JOKTPUHAIBFHOTO OCMBIC-
neHnst (aKkTopoB, KOTOpHIE HE TOJBKO



[POHU3bIBAIOT BHYTPEHHIOIO CYIIHOCTb
U 0TOOpaxaroT uaer (ayHHCTHYECKOTO
3aKOHOJIATENNbCTBA, HO TAKXKE SBISIOTCA
IOpUINYECKUM (QyHAaMEHTOM JUIs PaBo-
BOTO DErylIupoBaHus (hayHUCTHYECKUX
IIPABOOTHOIUCHUH.

Cocrosinue wucciaegopanus. Crer-
npuka 00bEeKTa TAHHOW CTaThu COMIEH-
CTBOBaJIa OOPAIEHNIO K JOKTPUHAIBHBIM
HapabOTKaM TaKUX MpeICTaBHTENEH KO-
JIOTO-ITPaBOBOH HaykH, kak: B.M. Anzapeii-
ueB, A.B. Amnucumona, A.Il. Ters-
maH, W.M. Kapakaw, B.B. Kocruukuii,
M.B. KpacnoBa, H.P. Mansiuesa,
A.K. CokonoBa u zap. B pabore Obuin
UCIIONB30BAaHbl METOJOJIOTMYECKHE KOH-
LEMIHUU TeONONUTUKY, pa3paboTaHHbIE
TakuMH yueHbiMH, Kak: JDx. CioyH,
Jix. I'pumxuin, P. Kommune, M. Copayr,
H. Cnaiixman, X. MakkuHIED U JIp.

VYdauTeIBasg KOMIUIEKCHOCTH IpoOIite-
MBI, CBSI3aHHOM C 0OOCHOBaHHEM TeOIo-
JUTHYSCKAX KOOP/AMHAT, MX BIUSHHUS Ha
pasBuTHe (hayHHCTHUECKOrO 3aKOHOAA-
TEJILCTBA YKPAWHBI, @ TAKKE HEBO3MOXK-
HOCTBIO MX TEOPETHYECKOTO OCMbICICHHS
B paMKax OJHOH paboThl, aBTOP HeJbIO
CTATbH MPeAYCMATPUBAET HCCIIEOBa-
HHE BIIMSHHS JKOJIOTO-TCONOIUTHYECKUX
(axkTopoB uepe3 Npu3My OJIaroOnpusT-
HBIX NIPUPOAHO-KIMMATHYECKUX YCIOBHI
u 60TaToOrO MPUPOTHOTO HACIEAUS B KOH-
TekcTe pedopmupoBaHus GdayHUCTHYE-
CKOT'0 3aKOHO/IaTeIbCTBA B YKpauHe.

Jiss mocTmkeHHWs Temd W 3aJaHui
CTaTbU aBTOPOM HCIIOIB30BaHA COBOKYII-
HOCTb TaKUX METOJO0B HAyYHOrO IO3Ha-
HHA, KaK: JMAJICKTUYECKHH, TI'epMEHEB-
THYeCKul,  (HOpMaIbHO-IOPUIMICCKHN,
CHCTEMHO-CTPYKTYPHBIH, bopmab-
HO-JIOTHUeCKUd u Jp. Marepuajiamu
HCCIIEIOBAaHUS  CTaJIM  HKOJIOTHUYECKOE
3aKOHOJATENIbCTBO YKpauHbI, MEXIyHa-
POMHO-TIPABOBBIE aKTHI, 3aKOHOIATENb-
ctBo EC B cdepe oxpansl aukoil ¢ayHsl,
a TakKe YHIUKIIONEHIeCKIEe HCTOUHUKH
U CTaTHCTHYECKHE JTaHHBIC.

H3n0/xeHne OCHOBHOIO MaTepHa-
Jia. BekropHOCTb pasBuTHS (ayHHCTH-
YECKOTo 3aKOHOJATeNIbCTBA Ha BCEX €ro
HBOJIIOLIMOHHBIX 3Tanax o00yCJIOBINBACT-
csl KaKk JOMHHUPYIOIIUMH TEHICHIMAMU
JUHAMUKH TIOOAJbHOTO M PETHOHANb-
HOTO (eBPOIENCKOro) 3aKOHOAATEIhCTBA
(OOBEKTHBHBIN aCMEKT), TaK U CMEHOH
[IEHHOCTHO-OPHEHTAMOHHBIX I1apagurM
obmecTBa (CyOBEKTHBHBIN aCHEKT).

B cBs13mM ¢ 3THUM cllemyeT coracuThb-
cs ¢ npod. A.Il. I'erpmanoM, KOTOpBII

CIpaBeUIMBO YKa3bIBaeT, YTO IMIPHU Ompe-
NENICHU  COCTOSIHUSL ~ DKOJIOTMYECKOTrO
3aKOHOJIATENILCTBA YKPAHHBI U 0COOCHHO
MEPCIEeKTUB €r0 Pa3BUTHS B YCIOBHAX
€BPOMHTETPAI[A BXXHO YYUTHIBATH (haK-
TOPBI, BIUSIOLINE HAa HEr0. DTU (HaKTOPEI
pa3sHoOOpa3HBI IO XapakTepy M BPEeMEHHU
JIEUCTBUSI, pe3ylbTaTaM IOCJEICTBUN
(TTO3UTHBHBIX WM HETaTUBHBIX), OCHOBA-
HHUSM HX BO3HHUKHOBCHHS, U3MCHCHHSIM,
npeKpamenuio u T. 4. [1, c. 271].

IIpencrasmsiercs, 4To neaecoodpazHo
OTIPENeNATh TEONONUTHYECKHE I1apaMe-
TPBI B KOHTEKCTE pa3BUTHs (ayHUCTHYE-
CKOTO 3aKOHOJIaTelbCTBA B YKpaWHE Kak
KOHIJIOMEpAT CTEPXKHEBBIX  (DaKTOpOB,
BIMSIONINX HA a) MOJUTHKO-TIPABOBYIO
peaNbHOCTD TOCYIapcTBa, 0) COCTOSHUE
pa3BUTHS CHCTEMbI HOPMATHBHO-IIPABO-
BEIX aKTOB, B) MECTO W aBTOPUTET YKpa-
WHBI Ha MeXIyHaponHoi apere. Ilpexne
BCETO 3TO (haKTOpHI, 00YCIOBIMBAIOIIHE
YCTOWYHMBOCTD (WMJIM K€ AWHAMHUYHOCTB)
(hayHHCTHYECKOTO 3aKOHO/ATEIIbCTBA,
MPEANOCEUTKA €ro OOHOBIICHUSI U Tiepe-
CMOTpa, TpaHC(HOPMAIHIO COBPEMEHHBIX
MPaBOBBIX MaPagUrM B OTPACIH OXPaHBI,
palMOHANBFHOTO HCIIONB30BaHUS M BOC-
CTAHOBJICHUS 0OBHEKTOB YKUBOTHOTO MHpAa.

Ha npouecc tpancdopmaruu ¢hayHu-
CTHYECKOTO 3aKOHOAATENECTBA CO BPEMEH
€r0 3apOKIEHHS U JI0 CETOJHSIIHETO JTHS
BIIMSUIa BApHATHBHOCTD T'€OIOIMTHYECKHX
(haxTOpOB, KOTOpHIE MOXKHO Kiaccupu-
[UPOBATh 110 Pa3HBIM KPUTEPHUSIM: BHEII-
HHE W BHYTPEHHHE TEOIMOIUTHICCKUEC
napaMeTpbl, OObEKTHBHBIE U CYOBEKTHB-
HblE, a TaKkKe M0 BHUAOBOH creruduke:
MOJIUTUKO-TIPABOBBIC, IKOHOMHUYECKHE,
MPOCTPAaHCTBEHHO-Teorpaduueckue, KO-
JIOTUYECKHe, JeMorpaduieckue, Corpatb-
HO-KYJIBTypHBIE, UI€OJIOTHIECKUE U T. 1.

IIpn >TOM OCHOBHOE 3HAYEHHE IPHU
XapaKTEePUCTHKE TOCYyAapCcTBa M €ro Ipa-
BOBOIl CHCTEMBI HMEIOT JKOJIOTHUECKHE
(IpocTpaHCTBEHHO-TeOTrpaguIecKue)
napameTpbl, KOTOPBIE OMPEIENIIOT MECTO
U poJb TOCYyAapcTBa B MHUpE, MpPUBIEKa-
TEJNIFHOCTh TEpCIEKTHBBI IS APYTUX
CYOBEKTOB MEKIYHAPOIHOTO MpaBa yKpe-
IUIATh COTPYAHHYECTBO C ITUM rocCyaap-
CTBOM.

OOHapy)KeHHE HOBBIX M JKCIUTyara-
YISl CYIIECTBYIOUINX HMPUPOIHBIX pecyp-
cOB, 10 MHeHUI0 JIx. ['pumkuina, npono-
JKaeT 0CTaBaThCSl OCHOBHBIM HCTOYHHKOM
TCOTOIUTHYECKUX M3MEHEHUH [2, c. 32].
T'eorpaduueckue dakTopsl, KOTOpHIE BIIU-
SIIOT Ha TIOJINTHKY, SIBIISTIOTCS PE3yIIETaTOM
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TOT'0, YTO ONPEACIIAIONINE OJIUTUKY U
CTaBAT KOHKPETHBIE LM M MBITAIOTCA
peaaM3oBaTh UX C IIOMOLIBIO CO3HATENb-
HBIX cTpareruii [3, c. 11].

HeoObruaitnoe 6orarcTBO MPHUPOA-
HBIX pecypcoB, OoraTblii reHO(OHT BUIOB
(bropsl U GayHbl, JOCTYN YKPaUHBI K IBYM
MOpSIM, YHHKAaJbHBIE 3arachl BOIHBIX,
JIECHBIX M 3€MENBHBIX pecypcoB — (pakTo-
pBl, OOYCIIOBIMBAIONINE BOBJICYEHHOCTH
VYKpanHBl B MEXIyHapOIHBIE IPOIECCHI
U aKTyaJM3HPYIOLIUE BOIPOC O COTPYI-
HUYECTBE C JPYIMMH TIOCYIapCTBaMU
B cdepe OXpaHbl OKpYXKalolled cpenpl,
B TOM YHCIIE M COXPAHEHMS >XUBOTHOTO
MHpa.

Kpome Toro, sxomornueckumu ax-
TOpaMHM, BIHMSIOIIUMH Ha 3apOXKICHHUE
(ayHHCTHYECKOTO 3aKOHOAATENBCTBA, €ro
JAIBHEHIIero pa3BUTHE U OOHOBICHHE,
SIBISTFOTCSI: TUIOJOBUTOCTH TIOYB, COXPaH-
HOCTh HA TEPPUTOPUU YKpaumHBI CTapo-
BEKOBBIX JIEPEBBEB M APYTOH MPUPOTHOI
PacTUTEIBHOCTH, & TaKKe OyKOBBIX JIECOB,
BKJIoueHHBIX B criucok FOHECKO, 6ora-
ThIE€ MHHEPAJIbHbIE PECYPCHI U T.1I.

ToBopst 00 yHHKanbHOM Treorpadu-
YECKOM DACIOJIOXKEHUM YKpauHBbI, Clie-
JyeT OTMETHTb TO, YTO 3aHMMas MEHee
6 mpouenroB miomanu EBpomsl, Ykpa-
WHA BIAJEET OKoJo 35 mpoleHTamu €&
Ouonorudyeckoro pasHoobOpasms. buo-
chepa VYKpawHBI HacuUMTHIBaeT Oolee
70 000 Bumos ¢uopsl U ¢ayHbl, B 4acT-
HocTH (utopsl — 6onee 27 000 BuoB, day-
Hbl — Oonee 45000 BunoB. B mocnennue
robl HaOMIOaeTCs yBEINUCHUE KOJInye-
CTBa BH/IOB PACTEHHH M )KUBOTHBIX, 3aHe-
ceHHbIX B KpacHyto kaury Ykpaunsi [4].

Tak, YkpauHa sBIs€TCS HEOThEMIIE-
MOH YacThO YHUKAJBHOTO IPUPOAHOTO
COKPOBHINA HEBEPOSTHOMN KPACOTHI B KO-
norudeckod meHHoctH — Kapmarckoro
TOPHOTO PErnoHa, KOTOPHI O0raT yauBH-
TEJIHBIMH JIAaHTIAGTaMU U TeHO()OHIOM
penKux BUIOB (GIOpH! U QayHbl. B cBia3n
C OTUM MEXIy YKpauHOW W JpyTUMH
rocyAapcTBaMu, 4epe3 KOTOpbIe IIpo-
xonar Kapnarel, JOCTHIHYT KOHCEHCYC
OTHOCHUTEJIBHO COXPaHEHUS STOH NpH-
POZHOI JKEeMYY>KHHBI ITyTeM MOANHCAHUS
u parudukanuu Pamounoit KonBenuuun
00 oxpane u ycroiunBoM pazsutun Kap-
mar B 2003 r. B wactHOCTH, 0C0O0O€ 3HA-
yeHue At PEKTUBHOI OXpaHbl AUKOH
(ayHbI chIrpanu nojokeHuss KoHBeHIuy,
KOTOpbIE OOs3yIOT TOCYIapcTBa peau-
30BBIBaTh MOJNWTHKY, HAlpaBiICHHYIO HE
TOJIBKO Ha COXpaHeHHe Ouopa3zHooOpasus,
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OXpaHy MCHYE3AIOLIMX M SHIEMHYECKHX
BU/IOB, OOJBIIMX XWIIHWKOB, HO M Ha
obecriedyeHre LEJNIOCTHOCTH M BBICOKO-
IO YpPOBHS COXPAaHHOCTH E€CTECTBEHHBIX
U TIOJIyeCTECTBEHHBIX MECT UX OOUTaHHSI.
Peanusanus  yka3aHHOW — cTpareruye-
CKOM e CIOCOOCTBOBana pa3paboTKe
HOBOTO M YJIYYIICHHIO CYLIECTBYIOLIETO
3aKOHOJIATENbCTBA, KOTOPOE DEryIHpy-
eT OOIIECTBEHHbIC OTHOIICHUS B cdepe
OXpaHbl JIUKHX JKHBOTHBIX M MECT HX
obutanus. [punsareii B 2004 1. 3akoH
Vkpaunsl «IIpo 3KOJIOrHYEcKylo ceTb
VKpauHb»  3aKpenua  HeoOXOIUMOCTb
(GOpMHPOBaHUS €AMHONW TEepPUTOPUAIIb-
HOM CeTH, KOTOpas HalpaBlicHa B TOM
YHClie Ha COXpaHEHHE OMOJIOTHYECKOro
pa3Ho00Opa3usi, MECT OOMUTaHUs LEHHBIX
BUJIOB )KUBOTHOTO MHpa, T€HETHYECKOTO
(boHna, myTeit MUrpaliK )KUBOTHBIX.

B nmanpHefiiem ObUTH paTHPHUIMPO-
Banbl U [Iportokonsl k KoHBeHIIUH, KOTO-
phle TaKkKe CBUCTENLCTBYIOT O BIMSHUU
YAAQYHOTO TreorpaM4eckoro  pacroo-
XKEHHs1 YKpauHbl B TOPHOM DETHOHE, /e
COXpaHEHBI U UILYT CIIACEHUE NPEACTABHU-
TeNH AUKOH (payHbI.

Vmenno  Onaromaps  YHHKaJIbHO-
My reorpaduueckoMy pacroJOKEeHHIO
U HAJWYUIO IIPUPOIHOTO HACICANS, KOTO-
pO€ COXPAaHUIOCH HA TEPPUTOPUHU YKpaU-
HBI U IPEJICTABIISIET SKCKITIO3UBHYIO Hayd-
HYIO, OPHPOIOOXPAHHYI) H IYXOBHYIO
LIEHHOCTb, YKpauHOW ObUTH paTuduuu-
POBaHBI TakWe MEXIyHapOJHbIE HOpMa-
TUBHO-TIPABOBbIE aKThI, KaK: KoHBeHIMs
0 OuosnorniyeckoM pasHoodpazuu 1992 r.,
KonBennust 06 oxpaHe AMKOW (IOpbI
u GayHbl U TPUPOIHBIX Cpel OOUTaHUs
B EBponie 1979 r., KonBenuus o MmexayHa-
POMHO¥ TOProBie BUIAAMHU IUKOW (hayHbI
u (IIopbl, HAXOIALIMMHCS NOJA YrpO30i
ncuezHoBeHus 1973 1. u MHOTHE OpyTHe.

TonoxeHHst ITUX TOKYMEHTOB ObLIH
aJlanTHPOBaHbl B 3aKOHOJAATEILCTBO 00
OXpaHe KMBOTHOTO MHUPA, U JUIS UX Jallb-
HEWIIeil UMIUIEMEHTAIIMN TPUHUMAIOTCS
KauyeCTBEHHO HOBbIE HOPMAaTHBHO-IPaBO-
Bble aKThl. Ha jaHHBIII MOMEHT BexmyTCs
paboThl KacaTelbHO Pa3pabOTKU IIAHOB
anmpokcuManuu Jupexrusst 79/409/EEC
0 COXPAaHEHUH AMKUX NTHUL U JIUPEKTHBBI
92/43/EEC 006 oxpaHe eCTECTBEHHOH cpe-
Ib1 00MTaHUs TUKOH (IIopbI U (hayHBI.

YuuteiBas KOMIUIEKCHBIM XapakTep
OXpaHbI JKUBOTHOTO MHpA, TO €CTh HEe0O-
XOAUMOCTh Pa3pabOTKH Mep IO BCEOX-
BaTBIBAIOLICH OXpaHE HE TOJBKO THKHX
JKMBOTHBIX, HO M MECT HX OOHTaHus,

B YKpauHe YCIIEIIHO BHEIPSIOTCS KOH-
LENTYaJIbHbIE MOJ0KEHHS 3aKOHO/ATEIb-
ctBa EC, koTopoe npeaycmarpuBaeT ycu-
JICHHBI TIPAaBOBOW PEXKUM COXPAHHOCTH
MpUpOIHO-3amoBeHoro (GoHaa, GhopMu-
pOBaHME SKOJIOTHUECKOH CeTH M MpaBo-
Boe 00ecIeueHHe €e COCTaBIAIOLINX
KOMIIOHEHTOB. Tak, COIIacHO MOJIOKEHU-
sM 3akoHa Yipaunsl «O KpacHoii kaure
VYKpanHb» TpeObIBaHHNEe HA OIpPEAeIeH-
HOU TEPPUTOPUH PEIKUX U HCUE3AIOINX
BUJIOB XXKMBOTHOTO MHpa, KOTOPbIE 3aHeCe-
Hbl B KpacHyto kHUT'Y YKpauHbl, SBISET-
Csl OCHOBAaHHEM OIJIAILICHUs €€ 00BEKTOM
MPUPOTHO-3AMOBEIHOTO (OHAa 00IIero-
CyIapCTBEHHOTO 3HaueHus [5].
Oco3HaHHe HEMOBTOPUMOCTH U HEBO3-
MOXHOCTH BOCCTAHOBJICHUSI HEKOTOPBIX
LIEHHBIX 3KOCHCTEM, a TaKXKe TeHJCHLUI
HApacTaIoIIEro aHTPOIOJIOTUUECKOTO
JIaBJI€HHUs Ha HUX, COJIEHCTBOBAJIO IOSB-
JICHUIO Ha €BPONEHCKOM KOHTHHEHTE
(deHomena sxonorudeckoil cetn Harypa
2000 ¥ COOTBETCTBYIOILIETO 3aKOHOAA-
TEJIBHOTO ofecreyeHus ee (yHKLIHOHHU-
pOBaHUs. AHAJOTHYHBIM MEXaHH3MOM
3alMUThl OMOpa3HOOOpa3usi U MeCT oOu-
TaHMS AUKUX )KUBOTHBIX B FOCY/IApCTBaXx,
KOTOpBIE OKOHYATENFHO HE HHTErPUPOBa-
HBI B €BPOIICHCKOE COOOLIECTBO, a TOMb-
KO BBISIBWIM TaKOe€ HAMEPEHUE, SBIIETCS
Waympynnast cetb (Emerald Network).
BaxHbIM CynbOOHOCHBIM JOKYMEHTOM,
KOTOPBIM CHOCOOEH 00ecHnednTh peau-
3anuo0 (OPMHUpPOBaHMS YKa3aHHOW ceTH,
SIBISIETCSL TIPOEKT 3akoHa YkpawHbl «O0
U3YMPYAHOH CeTn».
Pacrionoxenne  Ha
YKpauHbl
BOZHO-OOJIOTHBIX YrOAMH, KOTOpPBIE MMe-
10T KJIIOYEBOE 3HA4YEHHE JUISi COXpPaHEHHS
O61opa3HOO0pasys U HOIICPKKU OXpaH-
HOTO pEXHMa MUTPHPYIOIINX BHUIOB
IIUKHUX JKUBOTHBIX, NTHI[ M PBIO, CTaIO
OCHOBAaHMEM JJISI NPUCOEAWHEHUS TOCy-
napcTa K KOoHBEHITNH 0 BOTHO-00IOTHBIX
YIOZbAX, WMEIOMNX MEeXIyHapOoIHOe
3Ha4YeHHE, IVIaBHBIM 00pa3oM B KayecTBe
MECTOOOMTAHUS BOJIOIUIABAIOIIMX IITHIL
1971 r. Ha wucnonHeHne 00s3aTelbCTB,
NPeyCMOTPEHHBIX ~ Pamcapckoil  KoH-
BeHlmel, Obuto mpunsAto IlocraHoBie-
nue KaGunera MuHHCTPOB VYKpauHBI
or 23.11.1995 . «O mepax 00 oxpaHe
BOJHO-OOJIOTHBIX YTOOUH, KOTOPHIE MMe-
0T MEXIYHApOAHOE 3HAYCHHE), KOTOPBIM
YTBEpXKICHO 22 BOXHO-OONOTHBIX YTO-
Ibst, B ToM yncie [aunkue osepa, o3epo
Cunewnp u o3epo CuBamr, J[HeCTpoBCKuit

TEepPUTOPUU

3HAYUTCJIBHOI'O KOJIMYECTBA

u Monounbslii  JuUMaHbl, SropibIIKUit
3anuB, noima p. [lpunsare u T. a.

Takum 00pa3oM, BHITOJJHOE MecTopa-
CIOJIOKEHUE YKpauHBl C MOIUTUKO-IKO-
HOMHUECKOM TOUKH 3PEHHs, CYIIECTBEH-
HBI€ 3eMeNbHBIE PECYPCHI, INIOJOBUTOCTD
MOYTHI M OOraToe MpHUPOIHOE HACIIEAue,
B TOM YHCJIE TPOU3PACTAHUE PEAKHX
BUAOB (JIOpHl W TpeOBIBaHUE PEAKHUX
TIOITYISAINHA (ayHBI — CO3/1AIOT YHUKAIb-
HBII reorpaduuecKo-3KOIOrHIecKuit
(yHIITaMEHT HE TOJIBKO JUIsl BHECEHHS KOp-
PEKTUB B HAI[MOHAIBHOE SKOJIOTHYECKOE
3aKOHOAATENbCTBO, HO U JUISl BXOXKACHHS
YKpauHbl B €BpOIIEHCKOE PaBOBOE IMPO-
CTPAHCTBO, Pa3BUTUS MEXIYHAPOAHBIX
MIPaBOOTHOLIEHUI! B OTPaciu OXPaHbI
OKpY>KaloILEH cpefpl, IIe YKpauHa sBILsi-
©TCsI aKTUBHBIM CyOBEKTOM.

Hccnenosanne TEOMOJIMTHIECKAX
(hakTOpOB, MPSMO WM KOCBEHHO BIHS-
IONMX Ha pa3BUTHE (ayHHUCTUIECKOTO
3aKOHOZATENbCTBA YKPAaWHBI, IMEET BaXK-
HEHIIyI0 COLMAIbHYI0 00YCIIOBIEHHOCTD,
YUuThIBast (JaKT B3aHMMOCBS3HM BCEX IpHU-
POZHBIX PECYpPCOB M KOCHCTEM, a TAKKE
HEOTBEMIIEMOCTH JIUHAMUKU Pa3BUTHS
OIIHUX HPHUPOIHBIX OOBEKTOB OT COCTO-
sHus  Apyrux. OOOCHOBBIBas JIaHHBII
TE3UC, HEOOXOAMMO OOpaTUTh BHUMA-
HHUE, YTO KOJMYECTBEHHOE IOIYISIH-
OHHO-BHJIOBOE M3MepeHHe (ayHBl 00y-
CIIOBIIMBAETCA COCTOSIHUEM 3€MEJbHBIX
pecypcoB, OYB, KAYECTBOM BOJHBIX 00b-
€KTOB, CTETICHbIO 0€30IT1aCHOCTH KayecTBa
arMoc(epHOro Bo3yXa U T. [1.

Crnenyer Takke y4ecTb, YTO OfHA U3
CYILLIECTBEHHBIX XapaKTEePHCTUK (ayHbI KaK
JKMBOTO KOMIIOHEHTA INIPUPOIBI JETEPMHU-
HHUPYET MOTEHIHAIbHbIE BO3MOXKHOCTH HX
CBOOOHOTO TepeABKEHUsT (MUTPALHN)
HE TOJBKO B MpeJeiax TPaHWI YKpauHBbI,
TO TAKXe U 3a €€ MPEAEINbl, YTO, B CBOIO
oueperb, OOyCIOBIMBAET HCCIEAOBAHUE
BOIIPOCA O TPAHCTPAHWYIHOM COTpPYTHHYIE-
CTBE IOCYJIapCTB C LIEJIbIO BCEOObEMITIOIIEH
1 KOMIUTEKCHOH OXpaHbl JUKHUX KHBOTHBIX,
KOTOPBIE HAXOAATCS B ECTECTBEHHOH Cpefie
oburanus. [lns peanmsanym yka3aHHBIX
Lesnel CyBepeHHbIEe TOCyIapCTBa 3aKII04a-
I0T JIBYCTOPOHHHE WJIM MHOTOCTOPOHHUE
JIOTOBOPBI M COIVIAIIEHHUS, B KOTOPBIX OIpe-
NS0T OCHOBOIIOJIOXKHBIE TPeOOBaHUS
K OXpaHe AUKHUX >KUBOTHBIX U YCIIOBUH HX
o0HTaHMsl, TPENLYyCMaTpUBAIOT OpraHHU3a-
LMOHHO-TIPABOBOM, HMHCTUTYL[MOHAJIBHBIN
1 SKOHOMUYECKHHA MEXaHH3MBI OCYIIECT-
BIICHHSI OXPAHHBIX I10 OTHOIICHHIO K ay-
HE 00s13aTeIIbCTB.



Taxk, YkpauHa pacnojoxeHa Ha nepe-
CEYEHHH MMIPALMOHHBIX MyTeH MHOTUX
BUJI0B (hayHBI, 4epe3 ee TEPPUTOPHIO IPO-
XOJIAT 1Ba OCHOBHBIX IVI00AJIbHBIX Maplil-
pyTa MUTpalliy JUKHX MTHL, @ HEKOTOPbIE
MECTa THE3A0BAHUS UMCIOT MEXTyHaPOI-
HOE 3Ha4eHue [4].

CeromHst TpaBOBOW PEXHM MHUTpa-
[UOHHBIX MAapIIPyTOB BHUJOB, KOTOpEIE
HaxomsATcsl mon oxpaHod KoHBeHImm
[0 COXPAaHEHHWI0O MUTPHPYIOIINX BHIIOB
JIMKUX XUBOTHBIX 1979 1., yacTHYHO OTO-
OpaxxeH B 3akoHe YkpauHbl «O >KHBOT-
HOM Mupe» (cTath 3, 9, 39, 41), KoTOPHIit
yCTaHaBIMBaeT TpeOOBaHUS  HENOIY-
CTUMOCTHU YXYALIEHHs Cpeabl OOMTaHus,
MyTeld MHUTpaluyd U YCIOBHH pa3MHOXe-
HHS )KUBOTHBIX.

Heobxomumo o00patuTh BHHMaHHE,
4yto no pesyasratam Kongepeniuu Cro-
pon KoHBEHIIMM MHTPHPYIONINX BHIOB,
KoTopas mpoxonuia 4-9 HosOps 2014 .
B ropoge Kuro (DxBamop), Obln mnpu-
HAT «CTpaTernyeckuii miaH JUIs OXpaHsbl
MUTPUPYIOMKX BUIOB Ha 2015-2023 rry.
B pamxax 5TOro miaHa NpHOPHUTETHOE
3Ha4YEHHE UMEET peanu3alys Ll ompe-
JIeJICHUs. TPUYUH COKpAlleHHs IOIy-
JSIUMA MUTPUPYIOIIMX BHIOB, a TaKKe
YIyYIIEHUS! OXPAaHHOTO CTaTyca MUTPH-
PYIOIIMX BHIOB M SKOJOTHYECKOI CBS3H,
YCTOHYHBOCTH MECT UX OOUTaHHA [6].

[TomMnmoO yka3aHHOTO, BaXKHEHIINMU
pesynsraramun  Kondepenuun Cropon
SIBISIIOTCS:  TIOATBEPXKICHHWE JalbHEH-
IIEro BHEJIPEHHS D3KOCETH, HeoO0XoIu-
MOCTb UCCJIEJOBaHUS BIHUSHUS UHBa3HUB-
HBIX 4yXepoaHbIX BHUIOB (Pesomorms
11.28), moOyxnenue CTOPOH YUHTHI-
BaTh JKU3HCHHBIC LIMKJIbI M IOBEACHHE
MUTPUPYIOLIMX BUAOB B YCIOBHAX pa3-
BUTHUSl HKOTYpHU3Ma, B YacCTHOCTH IIpH-
HATh HaJJIeKaIlue Mephbl, TaKHe Kak
pa3paboTka W TPUMEHEHHE COOTBET-
CTBYIOIIMX HAIlMOHAJIBHBIX PYKOBOIS-
IIUX TPUHINIOB, KOAEKCOB ITOBEIEHUS,
B cyyae HeoOX0OUMOCMU — HAYUOHALb-
HO20 3aKOHOOAamenbCcmed, TpaBui, Ipy-
I'HX PErYJIATOPHBIX HHCTPYMEHTOB JUIS
CONEHCTBUSL DKOJOTMYECKH cOalaHcH-
pPOBaHHOTO HAONIOACHUS 32 O0BEKTAMH
nukoit mpupoasl [7, c. 129].

OueBHIHO, YTO BCE BBILICYKa3aHHOE
CTHMYNHpPYET aKTHBU3AIMIO IIPABOTBOP-
YECKUX ACHUCTBHM 3aKOHOJATEIIS IO BHE-
CEeHHMIO H3MEHEHHH B (hayHHCTHUECKOEe
3aKOHOJATENECTBO YKPAWHEI C TE€M, YTO-
OBl YCHIIUTD OXPaHHBIA PEXHUM HE TOIBKO
JIUKUX JKUBOTHBIX U MECT UX OOWTaHWS,

HO U ITyTel X MUIPAluH KaK COCTaBIISAIO-
IIei YacTH KITFOYEBBIX SKOCHUCTEM.

BraaronpusiTHble IPUPOIHBIE PECYPCHI
Ha TEPPUTOPUM YKPAaWHbI U UX IpUBIIE-
KaTeJIbHOCTh JUISl PEAKUX BUIOB (hayHBbI
CIIOCOOCTBOBAIIM TOMY, YTO YKpauHa B3si-
7ma Ha ceds o0s3aTenbCcTBa MO pean3a-
I[UHM OXPAHHBIX MEP B OTHOIICHHHU JTUKOH
(hayHBI COTIAaCHO TaKUM JOKYMEHTaM,
kak: CoramieHHe O COXpaHEHHH E€BpO-
NEHCKUX TMOMyIANUM JIEeTy4nX MBIIIEH
(EUROBATS), Cornamenune 1mo oxpa-
He adpo-eBpa3sUICKUX MUIPUPYIOLINX
BogHO-00m0THBIX ntul, (AEWA), Corna-
IIEHHE O COXPAHEHWH KHUTOOOPa3HBIX
UepHoro wmops, CpeauseMHOro Mops
Y TIPWIETAIONIEH aKBaTOPUH ATIaHTHYe-
ckoro okeana (ACCOBAMS).

Taxoke YkpanHa SBISETCS Y4YacCTHU-
e CYIIECTBEHHBIX ISl OXpaHbI (hayHBI
MemopaHIyMOB: O B3aHMOIIOHUMAHHIH 110
COXPaHEHHWIO W MEHEDKMEHTE CpEIHEeeB-
pomnetickoit nomyauu apo¢ Otis tarda; o
B3aHMOIIOHUMAaHUM O MEpax COXPaHEHHs
KaMBILIEBKM  BepTIsiBOi  Acrocephalus
paludicola; 0 B3aMOIIOHUMaHUU OTHOCH-
TEILHO MEp 0 OXpaHe KPOHIIHENa TOH-
KOKJIIOBOTO U T.A. [8, c. 8].

3aBepias MCCIEIOBAHUE HKOJIOTHYE-
CKHX (haKTOPOB B KOHTEKCTE MPE/IOKEH-
HOHU TeMBI, cileyeT oOpaTHTh BHUMAHNE,
YTO B JINTEpaType BBICKA3BIBAETCS MHE-
HHUE O TOM, 4TO reorpaduieckue (hakxro-
pBl OCTAIOTCSI HEW3MEHHBIMH;, YYHTHIBAs
MUHAMUKY TTOJUTUYECKUX M TEXHOJO-
TMYECKUX W3MEHEHUH, MEeHseTcs JIUIIb
BIUSIHUE Treorpaduyeckux (akTopoB Ha
MEXIyHapOAHYIO MOIUTHUKY [9, c. 46].

Mexay TeM KOHLENTyalu3auus Ireo-
HNOJIMTUYECKUX —I1apaMeTpoB, 00yCIIOB-
JIMBAIOLIMX IPAaBOTBOPYECKUIT Iporecc
B cdepe pedopmupoBanus QayHucTH-
YECKOTO 3aKOHOJATEeNbCTBA  YKPAWHBHI,
JTAeT TIPENCTaBIICHHE 00 WX JUHAMHYC-
ckoM xapakrepe. Ilocnennmii ompene-
nseTcss BUIOM3MEHEHUSIMH  IIPHPOIHO-
KIMMAaTH9eCKUX YCIOBUH WM COCTOSHHS
3eMEJIbHBIX, BOJHBIX, JICCHBIX PECYpCOB,
pPAaCTUTENIBHOTO  MHpa, pa3pyLIeHHEM
€CTECTBEHHOU cpeibl OOMTaHUS JUKHX
JKMBOTHBIX KaK IOJ AEHCTBHEM HPHPOJI-
HbIX ()aKTOPOB, TaK M BCIEACTBUE HApac-
Tarolieil MHTeHCU(UKAIUU XO3SIHCTBEH-
HOU [ESTEeNbHOCTH C HCIHONb30BAHUEM
HNPUPOJHBIX PECYpPCOB M  KOMILIEKCOB.
Kpome Toro, mepmMaHeHTHOE H3MEHEHHE
KIIMMAaTH9eCKUX YCIIOBHH TaKXKe OKa3bl-
BaeT BIIMSHHE Ha COCTOSIHUE I10YB, JIECOB,
(hITOpUCTUYECKUX PECYpCOB M  BOIHBIX
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00BEKTOB, KOTOPBIE KUZHEHHO HEOOX0H-
MBI JUIsl BBDKMBAHUS JUKOH (hayHBI.

BeiBoabl. B cratbe mpoananusupo-
BaHbl JIMIIL HEKOTOPBIC ACIIEKTHI OIIpe-
neneHust (PakTopoB, OOYCIOBIHBAIOIIAX
3aKOHOJATENbHBII Mpouecc B chepe day-
HUCTHYECKUX [TPABOOTHOLICHUH C y4ETOM
BIMSIHUSL HAa HEro reorpaduvecko-mpo-
CTPaHCTBEHHBIX M JKOJOTMYECKHUX TeO-
MOJMTUYCCKUX MapameTpoB. B pabore
KOHCTaTHPYeTCsl HMX KIIOYeBas polib,
MIOCKOJIbKY, SIBJISSICH IOpUIMYECKUM (yH-
JAMEHTOM JUISl TOCYIapCTBEHHbBIX TpPaHC-
(dopmaiyii, OHM CYyLIECTBEHHO BIHSIOT
Ha MOJIUTHUKY CTPaHBbl, MO3BOJSIA YKpauHe
YCHEUIHO HMHTEIPHPOBATHCS B MHUPOBOE
coOo0LIeCTBO, B YaCTHOCTH €BpONEHCcKoe
[IPAaBOBOE IIPOCTPAHCTBO, YTO SBISETCS
0c000 aKTyalbHBIM Ha IAHHOM 3Tare BeK-
TOPHOCTH Pa3BUTHS YKpauHBbI.

B 10 ke BpeMsi IS LeIOCTHOTO TIOHH-
MaHHs 3aKOHOMEPHOCTEH pa3BUTHS (ay-
HUCTHYECKOTO 3aKOHOJATEIbCTBA Mpel-
CTaBJIICTCSl PAlMOHAJIBHBIM HCCIIEA0BATh
n apyrue (axkTopbl Kak OOBEKTHBHOTO
U CyObEKTHBHOTO XapaKTepa, TaK 1 BHEIl-
HHUE U BHYTPEHHHE, CBUAETEIbCTBYIOIINE
0 TIOJUTHKO-TIPABOBOM M MEHTAIbHOMI
peaibpHOCTH o0IIecTBa (IPaBOBbBIE, MOIH-
THYECKUE, SKOHOMHYECKUE, COLHAIbHO-
H/ICONIOTHYECKHUE, KYJIBTYPHO-TYXOBHbIC),
YTO SBISIETCS HPEIMETOM ITOCICAYFOLIHNX
HCCIIEN0BaHUI aBTOpA.
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IICUXOJOTI'MYECKUE OCOBEHHOCTH
B3AUMOJENCTBUSA MIPOKYPOPA
C HOTEPIIEBIIUM BO BPEMA
JOCYAEBHOI'O PACCJIEAOBAHUA
YIOJIOBHBIX NPECTYILUIEHU B YKPAUHE

Bagum FOPYEHKO,
acTiMpaHT KadeIpbl OPHIMIECKOH ICUXOJIOTHI
HanunonanpHo# akaneMun BHyTPEHHUX A€

AHHOTALIMUA

B crarbe paccMOTpeHBI U IPOAHAIU3UPOBAHBI ICUXOJIOIHYECKUE OCHOBBI B3aUMO-
JIEUCTBUS MPOKYPOpPa € TOTEPIEBIINM BO BpeMs 10CYIeOHOTO paccie0BaHus IPeCTy-
IUIEHUH B XOJIE JOIPOCA U CJIEACTBEHHOIO 3KCIHEPHMEHTA KaK MPOLIECCYaIbHBIX Jei-
CTBUH, IPOBOAMMBIX C y4acTHEM YKAa3aHHOI'O yYaCTHHMKA YTOJIOBHOIO NPOU3BOACTBA.
OmnucaHbl KII0YEBbIE MOMEHTHI U MCUXOJOTHS MOTEPHEBIIETO 70, B MOMEHT H IOCIIe
COBEPILCHHUS YrOJIOBHO HAKa3yeMOro JesiHUs, OOHApY)KCHbl U YCTaHOBJIEHBI IICHXOJIO-
THYEeCKHUE O0COOEHHOCTH YCIIEIIHOTO U JOJDKHOTO B3aMMOJEHCTBHUS IPOLECCYaIbHOTO
PYKOBOAMTENS C MOTEPIEBIINM B YTOIOBHOM IIPOM3BOACTBE C II€TbI0 BOCCTAHOBICHUS
HapyLIEHHbIX I1PaB, CBOOO/] U 3aKOHHBIX HHTEPECOB MOCIIEAHEr0. YCTaHOBIICHA U OlIpe-
JleJIeHa METOIMKa JOIPOCca MPOKYPOPOM MOTEPIEBILETO C LENBIO ONPENEIEHHS HCTHHEL,
JICUCTBUTENBHBIX OOCTOSATENBCTB 10 ey € YU4acTHEM CIeLHaInCTa-IICHXO0JIoTa.

KroueBnie ciioBa: npokypop, B3aUMOJIEHCTBHE, TOTEPIEBIINH, NCUXOIOTMYECKHE
OCHOBBI, IPECTYIIICHUE, AOIPOC, CIECICTBCHHBIN KCIIEPUMEHT.
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Master of Law, Postgraduate Student of the Department of Legal Psychology
of the National Academy of Internal Affairs

SUMMARY

There are discussed and analyzed the following points in this article: the psychological
bases of the prosecutor’s interaction with the victim during the pre-trial investigation
of crimes during the interrogation and investigative experiment, as procedural actions
conducted with the participation of the said criminal proceedings participant. The key
points and psychology of the victim are described before, at the moment and after the
commission of the criminal offense, the psychological peculiarities of successful and
proper interaction of the procedural head with the victim in the criminal proceedings are
revealed and established in order to restore the violated rights, freedoms and legitimate
interests of the latter. The procedure of interrogation by the prosecutor of the victim is
established and determined in order to find out the truth, the real circumstances in the
case with the participation of such specialist, as psychologist.

Key words: prosecutor, interaction, victim, psychological background, crime,
questioning, investigative experiment.

IlocranoBka mnpobiemsl. Ilomoxe-
HUS YTOJIOBHO IPOLIECCYabHOIO KOAEKCa
VYKpauHsl ONpEAEIAIOT, YTO CTOPOHAMH
YTOJIOBHOTO TIPOM3BOJCTBA CO CTOPOHBI
OOBUHEHUSI SBIISIOTCS CIIE0BATENb, PyKO-
BOZAUTEINb OpraHa JIoCy1e0HOro paccieno-
BaHMs, TPOKYPOP, a TAKXKE OTEPIEBILUIH,
€ro TNpeaCTaBUTENb M 3aKOHHBIA Ipe-
CTaBUTENb B CIIy4yasX, yCTaHOBJIEHHBIX

Komexcom (mynkr 19 wactm 1 crarsm
3 YronoBHO-TIPOIECCYaTbHOTO KOZIEKCa
Vipauns! (manee — YIIK Ykpaunsr) [1].
OrneHnBast €BPONIEHCKUN B MEKAyHa-
PORHBI OIBIT HPUHIWIOB PAacClieoBa-
HUSI IPECTYTUICHNH, KOTOPBII HAIIEN CBOE
BbIpaxkeHue B neictByromeM YIIK Ykpa-
UHBI, MOXKHO YTBEpPXJaTh, YTO OJHOM W3
OCHOBHBIX 33/1a4, ONPE/ICIEHHbIX yKa3aH-



HBIM 3aKOHOJATEIbHBIM aKTOM, KOTOPYIO
00513aHO pelaTh yroJoBHO-IPOLECCyallb-
HOE€ 3aKOHOZATENbCTBO U KOTOpas BO3Ja-
raercsi Ha YNOJHOMOUYEHHBIX JHI[ TOCy-
JapCTBa B JIMIIE OPTaHOB IIPABOINOPSKA,
SIBISIETCSL 3aIlMTa JIMIA, OXpaHa IIpas,
cBOOOA M 3aKOHHBIX HMHTEPECOB ydacT-
HUKOB YTOJIOBHOTO CYyZOTPON3BOJCTBA,
B YaCTHOCTH ITOTEPIIEBIIIETO.

HccnenmoBaB W mpoaHaIH3HPOBaB
Hay4YHYIO JINTEpaTypy, MBI yCTAaHOBHIIH,
YTO BOMNPOCHI IICHUXOJIOTHYECKUX OCO-
OeHHOCTEH B3aMMOAEHCTBHSA CyOBEKTOB
YTOJOBHOTO TPOU3BOJCTBA, B TOM YHUCIIE
MIPOKYpopa — MPOLECCYaTbHOTO PYKOBO-
JIUTENS, C TIOTEPIIEBIINM UCCIIEJOBAaHbI HE
B MOJIHOM 00beMe U IOBEPXHOCTHO, YTO
NPUBOJUT K HApYIICHUIO HpaB, CBOOOA
U 3aKOHHBIX HMHTEPECOB ITOTEPIIEBILIETO
B XO/I€ YTOJOBHOTO IOPHCAWKIMOHHOTO
mporecca.

AKTYaJIbHOCTh TeMBI HCCJIe0Ba-
HHSI TIOATBEPXKJAETCS  YCTaHOBJICHU-
€M  IICHXOJIOTMYeCKUX O0COOEHHOCTEeH
U HAJJIEKAIIEro MCUXO0JIOTHYECKOTO B3a-
HUMOJICHCTBUSL NIPOIIECCYABHOTO  PYKO-
BOJUTENS C MOTEPIEBLUIMM B YTOJIOBHOM
MIPOU3BOJCTBE B XOJI€ NMPOBEACHUS TAKUX
MPOLECCYANbHBIX NEHCTBUN, KaK JOMPOC
U CJICAICTBEHHBIN HKCIEPUMEHT, C IIEIbI0
BOCCTAHOBJICHHS HAPYIICHHBIX IIPaB, CBO-
0071 ¥ 3aKOHHBIX HHTEPECOB MOCIETHETO.

Cocrosinue wucciaenopanus. Ilpo-
OneMaTrka B3aUMOJEHCTBUS yYaCTHHKOB
YTOJIOBHOTO CYy/IOTIPOU3BOACTBA IIPH pac-
CJICIOBAaHUM IIPECTyIUIEHHI Oblia mpen-
METOM HCCIEJOBaHUS TAKUX YYEHBIX:
I. bonnape, B. KoBanesa, 0. Anenuna,
C. Amnbnepra, A. bannypku, E. buna-
s)kuBckoro, P. benkuna, JI. I'punaenko,
A. Kannuna, I1. Kapkaua, E. KoBanenko,
B. Mansipenko, 1. Mapoukuna, B. Cyxo-
HOca, A. Tarapogsa, JI. YnanoBoit u MHO-
THUX IPyTHUX.

Ileabro U 3axayeil cTaTbM SBIACTCS
W3y4YeHUE JINIHOCTH MOTEPIEBIIETO, TaK-
THKH ¥ TICHXOJIOTUH €T0 AO0TPOCca U ClleI-
CTBEHHOT'O JKCIIEPUMEHTA C €r0 y4acTH-
€M U y4aCTHUEM CIIELHATNCTa-IICHUXO0JIora
C LETIbI0 HAJIEHKAILETO MPEABAPUTEIBHO-
TO PacClEN0BAHUS U MPABOCYAUS B Jallb-
HEeHIeM.

H3no:xeHne 0CHOBHOIO MaTepuaJa.
IIpoBenenHslit onpoc pabOTHUKOB MECT-
HBIX TIPOKYpaTryp, KOTOPbIE 3aHUMAIOTCS
OpraHm3anuei U MpomIeccyalbHBIM PyKO-
BOJICTBOM JOCYIEOHBIM paccieJOBaHHEM,
MoKazaj, 4TO Yalle BCEro CIeNUabHbBIC
TICHXOJIOTHYECKHE 3HAHUS UCIIONB3YIOTCS

IpY B3aMMOAEHCTBUU C IIOCTPajaBIIU-
Mu (71% peCHOHIEHTOB), 3aLIUTHUKOM
u nopo3peBaeMbiM (35%), cnenoBarenem
(19%), cnencTBeHHBIM cyabeit (24%).

CormracHO MOJOXKEHUSIM 4yacTu 1 cra-
teu 55 VIIK Vkpaussl morepneBmnM
B YTOJIOBHOM IIPOM3BOJICTBE MOXKET OBITH
(u3mIeckoe IUI0, KOTOPOMY YTOJOBHBIM
[IpaBOHAPYIICHUEM MPUYMHEH MOpaib-
HbIH, PU3NYECKUH MM MMYIECTBEHHbIN
BpEll, a TaKXKe FOPUINIECKOe JINI0, KOTO-
pOMy  YTOJOBHBIM HpaBOHapyLICHHEM
MpPUYMHEH UMYLIECTBEHHBIH Bpex [1].

P. Benkun ykassiBai, uto 3¢dexTus-
HOCTb PAacCiIEfOBaHUS M Hpeaylpexie-
HHS HPECTYIUICHUH BO MHOTOM 3aBHCHT
OT YCHEIIHOTO B3aWMOJCHUCTBUS CyOBEeK-
TOB YTOJOBHOTO INpECIeJOBaHHS U JIHII,
KOTOpbIe CBOMMH AEHCTBHSIMH CIOCO0-
CTBYIOT TaKOH JESITEIbHOCTH MPaBOOXpa-
HUTEIBHBIX OpTaHoB [7, c. 493].

Hrak, morepneBmuii — 3T0 oxHA M3
HEHTPaJIbHBIX (HUTYp BO BpeMs IIpo-
BEJICHUS JOCYAEOHOro paccieloBaHus,
HaJIaXMBaHUS TICHXOJOTHYECKOTO B3au-
MOJICHCTBUS MEXIYy HOCISIHUM H Ipo-
LeCCyalbHbIM PYKOBOJHUTENEM SBISACTCS
3aJI0TOM YCTAHOBJIEHHS HCTHHBI B yro-
JIOBHOM IIPOM3BOJICTBE.

IloTepneBiunii, BCIEACTBHE COBEP-
IIEHHOTO B OTHOIIGHHH IIOCIEHHETO
MPECTYIUICHHSI, NPHUOOpEeTaeT MPHU3HAKH
BUKTHMHOCTH, a 3TO KaK CJI€JICTBHE HeTa-
THUBHO BIIMSET Ha €ro IICUXOJIOTHYECKOE
COCTOSIHHE.

Kpome »3toro, co cTopoHsl moTep-
neBuIero (WICHOB €ro CeMbHM M JPYrux
POJIICTBEHHHMKOB) IPOSIBISAIOTCS TaKUE Ke
CHMIITOMBI, KaK U Y NEPBUYHBIX XKEPTB,
MO3TOMY pe4yb HIET O BHUKTUMHOCTH
HIMPOKOTO Kpyra MOCTPaJaBIINX OT Hpa-
BOHAPYILEHUS JIUII, U YKa3aHHOE B 00s-
3aTeNbHOM MOPSIAKE HEOOXOIMMO IpH-
HUMaTh BO BHHMAaHHE TIPH IPOBEACHUH
CIICZICTBEHHBIX ICUCTBHI C BBIIIEyKa3aH-
HBIMH JTHIIAMH [9].

B orHOmEHMN moOTEepmeBHIETO CTOHT
OTMETHTb, YTO IOPUIMUYECKas ICUXOJIOTHs
U3y4aeT yKazaHHOE JHIO, GakTops! Gop-
MHpPOBAaHHS W Pa3BUTHSA €ro JIMYHOCTH,
HOBEJCHHUE J10, BO BPEMs U HOCIIE COBEp-
IICHUS YTOJIOBHOTO MPECTYIUICHHUS, a TaK-
e JIaeT NPaKTHYECKHE PEKOMEH ALl T10
B3aHMOJICIHCTBHIO CyOBEKTOB yYTOJIOBHOTO
MIPOM3BOJICTBA, B TOM YHCJIE M Ha ICHXO-
JIOTHYIECKOM YPOBHE.

N3ydeHne mnpokypopoMm (mpomueccy-
AIBHBIM PYKOBOJWTEIIEM B YTOJIOBHOM
MIPOM3BOJICTBE) TICHXO(NU3NOIOTHIECKIX
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KaueCTB MOTEPIEBILETO, CHIIbI, MOIBUXK-
HOCTU HEPBHBIX IPOIIECCOB, TUIA BBIC-
el HEepBHOM MAEATENIbHOCTH MOMOTaeT
OIIPENEINTh BO3MOXXHOCTb COBEPILCHHS
MOTEPIEBIINM TeX WU UHBIX NEHCTBUH,
JOCTOBEPHOCTh M IPABIUBOCTH IOKa3a-
HUIl TIOCNEAHETo, a B LEIOM — CO37aTh
MPaBUIBHYI0 KapTHHY COOBITHS, KOTO-
past IMenla MeCTO B NPOIIJIOM U KOTopast
(opmupyeTcsi B CO3HAHUN TPOKypopa Ha
OCHOBaHUH MOKa3aHHUH TTOCIIETHETO.

AHanusupys AEWUCTBYIOLIEE YroJjoB-
HO-IIPOLIECCYalIbHOE  3aKOHOJATENILCTBO
VYKpauHbl, MOXKHO NPUITH K BBIBOTY, YTO
NICUXOJIOTHYECKUE OCOOEHHOCTH  B3au-
MOJEHUCTBHS TOTEPIEBIIETO C MPOKYPO-
POM SIPKO BBIPAXEHBI B XOJI€ MPOBEICHUS
CICACTBCHHBIX [JCHCTBUH € Yy4acTUEM
MOCJIEHETO, B YJACTHOCTH B XO/I€ JOIPOCa
M CIIEJICTBEHHOTO HKCIICPUMEHTA.

Kak moxaspIBaeT mpakTHKa, JIei-
CTBUS IPECTYITHUKA, ITOCIEICTBHUS YIo-
JIOBHOTO TIPECTYIUICHHUS YacTO MPUBOIST
MOTEPIIEBIIETO B COCTOSHUE CHIBHOTO
JYIIEBHOTO BOJIHEHUs, BO30YXIeHUs,
CTpaxa, TKEIOH JEeNpeccCHH, BO3MY-
LIEHNs, THEBA, OTYasHUS, PacTepsSHHO-
ctu. be3 ydera 3THX 0COOCHHOCTEH, UX
MPAaBUJIBHOTO IICUXOJIOTHYECKOTO aHa-
JU3a, CHITHA CTPECCOBOTO COCTOSHUS
MOTEPIIEBIIETO TPYJHO PACCUUTHIBATH HA
TIOJTHOTY W IPaBMIIBHOCTH €T0 TIOKA3aHUit
[4, c. 55].

IIponieccyansHOMy — pYKOBOAMTEIIO
CllelyeT WMETh B BHAY, YTO B Cllydae
COBEpIIECHUs MIPECTYMHBIX ACHCTBUH Mpo-
TUB KU3HU U 37I0pPOBbS JIMYHOCTH, COO-
CTBEHHOCTH, HWMYILECTBA, HAPYIICHHS
00IIECTBEHHOTO MOPSA/KA MOCTPAAABILHN
MOJTy4YaeT CTaryc LEeHTPalbHOW (UrypI
Kak JocyneOHOro pacciieloBaHus, TaK H,
B JasipHeIIeM, cyaeOHoro pa3oupareis-
CTBA.

Ilcuxonormueckoe M3ydeHHE JUIHO-
CTH TIOTEPIIEBIIETO SIBISETCS OTHAM W3
CaMbIX aKTyaJIbHBIX acCIeKTOB, TaK Kak
CIIOCOOCTBYET DEIICHHIO IIEJIOr0 Teped-
Hsl BOIIPOCOB, B YACTHOCTHU OMPEAEIECHUIO
NIPAaBUJIBHOM IIPAaBOBOI KBaJIM(UKALUK
MIPECTYIUICHUs,, TIIyOOKOMY HCCIel0Ba-
HUIO IPUYUH U YCIOBHUHM, BCECTOPOHHE-
My, TMOJTHOMY U OECIpHCTPACTHOMY pac-
CJIEIOBAHUIO YTOJIOBHBIX IPOHU3BOJCTB,
HaJUIeKAIEMy TOMYYCHHIO M (UKCALUH
TIOY9EHHBIX JOKa3aTeIbCTB.

Ilepen mpoBemeHHEM TakKoro Ciex-
CTBEHHOTO I€HCTBUS, KaK JOIPOC, Ipo-
LeCCyalbHBIM ~ PYKOBOIMTENISIM  HE00-
XOIMMO JIeTallbHO W3YYUTh JIMYHOCTH
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MIOTEPIIEBIIEr0, KOTOPYIO MOXHO paccMa-
TPHBATh B JIBYX H3MEPEHUSX:

1) crarucTu4eckoM — BO3pacT, oOpa-
30BaHME, I0J, TPAKAAHCTBO, MPOYHOCTD
COLMANBHBIX CBA3CH, MeCcTo paboThI
U YKUTENBCTBA, IPUHAIICHKHOCTD K PENU-
rud. HekoTopble AaHHBIE MOTYT MPSIMO
MOBNUATh Ha KBAIU(UKALHUIO TPECTy-
IUieHUs (B 4aCTHOCTH, COBEPILICHHUE Ipe-
CTYIUICHHS B OTHOLICHHM JIMLA IOXH-
JIOTO BO3pAcTa, HECOBEPIICHHOJICTHETO,
B 3aBHCHUMOCTH OT PacoBOM, HAI[MOHAJIb-
HOM IPUHAAJIEKHOCTH, PEIMIHO3HBIX
yOeKACHWIA, HHBAIUAHOCTH H T. 11.);

2) JMHAMHYECKOM — TIOBEICHHE
MOTEPIICBIIET0 B MEPHOA, HENocpe.-
CTBEHHO MPE/IIECTBOBABLINI COOBITHIO
MPECTYIUICHUS], U B TIEPUOJ COBEPILICHHS
MPECTYIUICHUS], CBSA3b MOBEJCHHUS (BHUK-
THMHOTI'0) C COBEPILICHHUEM TPECTYILICHHS
[7,c.271].

Bo Bpems Jompoca HEOOXOOHMO
00s13aTeNbHO  YYNTHIBATh, YTO IOBEJIC-
HHE TOTEPIIEBIIEr0 B MOMEHT COBepIlie-
HUS NPECTYIUIEHUs 3aBUCHUT OT BIIMSHHSA
BHEIIIHEH Cpeibl, B JAHHOM Cily4ae — Ipe-
CTYIHOT'O HaNaAEHHs WX UHOTO BO3/IEH-
CTBHSI; UHJMBUIYAJIbHBIX OCOOCHHOCTEH
JIMYHOCTH. OTH O0COOCHHOCTH JIMYHOCTH
XapaKTEepU3yIOTCsl THIIOM BBICIIECH HEpB-
HOHM JICSATENILHOCTH IIOTEPIICBILETO, Yep-
TaMH €T0 XapakTepa.

Crienyer UMETh B BUIY, YTO JKH3HCH-
HBIIl OIBIT UMEET ONpPEACIISAIONICE 3HaYC-
HHE B MOBEJICHHH MOTEPIICBIIETO B Jeax
0 TIOJIOBBIX INPECTYIUICHUSX, MPECTyILIe-
HUAX B cepe 0e30MacCHOCTH, IBMKECHHS
U SKCIUTyaTallid TpaHCIIOpTa, B o0nmacTu
HapyILEeHUs TIPaBUJI TEXHUKH O€301acHO-
CTH, TaK KaK ¢ BO3PAacTOM JInlia probpe-
TAIOT HaBBIKH, 3HAHUS, YMEHHs, KOTOPbIC
MOTYT B TOW MJIM UHOU CTEIICHU OXapaKTe-
PH30BaTh NMPECTYIHOE JCSTHHE.

B xome gompoca IIOTEpIEBIIETO
C LIEJIBIO HAIJIEXKAIIEro ICHXOIOTHIeCKO-
ro B3aHMOJCHCTBHS MPOKYpOPY HEOOXO-
MO YYUTBIBaTh (PU3HUECKOE M TICHUXH-
YeCKOe COCTOSHHE MOCIIETHEr0, CTapasich
HE NMPUYUHUTH €My JIMIIHUX IICHXOJIOTH-
YEeCKUX TPaBM, BBIICHUTB, YOEXKIEH JH
OH B INPAaBUJILHOCTH CBOMX IIOKa3aHHI,
MOMBITAThCS  (YOPMYIIUPOBATH  BOIIPOCEHI
TakuM 00pa3oM, 4YTOOBI MOTEPIEBIINi
KaKk MOXKHO 0oJiee YeTKO JjaBaj COOTBET-
CTBYIOIINE TIOKA3aHHUSI.

Heo0XoquMo OTMETHTB, YTO YacThIe
YIIOMHHAHUSI COOBITUSL YTOJIOBHOTO Ipa-
BOHAPYIICHHUS U CBSI3aHHBIX C HUM Iiepe-
JKUBaHUH aKTHBU3UPYIOT MBICIUTEIbHbIC

[POLIECChl  TIOTEPIEBIIETO, yCHIINBAIOT
€ro CTpeMJIeHHe HaiTH BMHOBHBIX. [103-
TOMY NOCTpaJaBIIME CKIOHHBI YacToO
BBIJIBUTaTh CaMOCTOSITEJIbHBIE BEPCUH O
TOM, KTO IMEHHO, C KaKkoi 1eJIbl0, MOTH-
BaMH U [T0YEMY COBEPILIII IPECTYIUICHNUE.

HyXHO y4uTBHIBaTh, YTO MHOTHE H3
TaKAX TPEANOIOKEHHH HEe OCHOBAHBI
Ha Kakux-TMOO (aKTHYECKUX [aHHBIX,
KOTOpbIe HEOOXOAMMO TIPHHUMATh BO
BHUMaHHE, OJJHAKO OHM ITIOMOTAl0T yCTa-
HOBJICHUIO IICHXOJIOTHYECKOTO KOHTaK-
ta. Kpome Toro, Bepcust nocrpaiaBiiero
MOXXET MMETh JIOTHYECKOE CO/ep)KaHue,
ee HeoOXOMMO B JajbHelIIeM NoApOOHO
MpoBepHUTH [6, c. 362].

INcuxonorus MOTEpreBIIEro XapaKre-
pu3yeTcs ompeaeeHHBIMU 0COOEHHOCTS-
Mu. Ero ncuxmdeckue cOCTOSHHS MOTYT
OTIPENeNsAThC «OOBHHUTEIHHOW JOMU-
HaHTOW»,  HETaTUBHO-3MOIMOHAIBHBIM
COCTOSTHMEM, BO3HHKIIMM B pE3yNbTaTe
MPECTYIUIEHHS ¥ €ro IMOCIEeACTBUH. DTH
KOH(IMKTHBIC COCTOSHMS 4acTO ObIBAIOT
CBSI3aHHBIMHU C 00MIel KOH(IMKTHOCTHIO
JIMYHOCTH noTepresLiero [6, ¢. 363-365].

B cOOTBETCTBHM C TOJOKECHUSIMH,
W3JI0KEHHBIMH B JleKiIapaiuu OCHOBHBIX
[PUHLUIIOB TIPaBOCYAUS IS KEPTB Hpe-
CTYIUICHHH, K JKE€pTBaM CIEAyeT OTHO-
CUTBCS C COCTpaJaHHUEM, YBaXaThb HX
JIOCTOUHCTBO [5].

MexyHapOIHBIM OIBIT IIPABOIPHU-
MEHEHHUSI CBHUJIETEIBbCTBYET, YTO BCEM
opraHaM TpaBOMOpPSIKAa HEOOXOIMMO
IIPOXOUTH TIOATOTOBKY, YTO IIO3BOJIUT
obecrieynTh IMOHMMAaHHE HMH HOTPEO-
HOCTEH JKePTB M PYKOBOJSIIMX NPUHIIHU-
OB OKA3aHMs UM HaJJIeXallei IoMOolIn.
[penocTaBiss yciayry )KepTBaMm, CIELyeT,
NPEXAE BCEro, YACNATh BHUMAHUE TEM,
KTO MMeeT 0co0Oble moTpeGHOCTH, 00y-
CJIOBJICHHBIE XapaKTepPOM IPHINHEHHOTO
pecTyIuieHneM Bpena [5].

B xome mposexenus mgocyneOHOTO
paccienoBaHnsi TPOKYpOpY B 3aBUCH-
MOCTH OT YTOJIOBHOTO IPECTYIUICHHS IO
CBOEMY YCMOTPEHHUIO CIEIYeT CaMOCTO-
SATEJIBHO JIONpPAIIUBATh I1OTEPIIEBILETO,
HallaJJUTh C HUM TCHXOJIOTMYECKUH KOH-
TaKT, MOAPOOHO PA3bACHUTH MOCICIHEMY
€ro mpasa U 00SI3aHHOCTH.

Kak moxasbiBaeT NpakTHKa, HPOKY-
POPHI HE UCTIONB3YIOT MPEJOCTABICHHYIO
UM 3aKOHOM BO3MOXKHOCTh CaMOCTOS-
TEIHHO JONIPAIINBATH ITOTEPIEBIINX BO
BpeMsl JTOCYAeOHOTo pacciieoBaHUs,
YTO HETAaTHBHO BIUSET Ha JalbHeHmee
IBUKEHUE YTOJIOBHOTO ITPOW3BOJICTBA

B OyAymieM, TO ecTh B XOf€ CyIeOHOTo
pa3buparenbcTBa.

HanaxxuBanue
KOHTAKTa W JOJHKHOIO B3aMMOIEHCTBUS

IICUXOJIOTHYCCKOI'O

NPOKypopa € TIOTEpPIEBIIMM BO BpeMs
nocyaeOHoro paccienoBaHus QakTude-
CKH JIeJaeT HEBO3MOXXHBIM BO3HHKHO-
BEHHE IPOTHBOPEUNil B Xo#e CyaeGHOro
paccMOTPEHHSI YTOJOBHBIX TPOM3BO/CTB,
OJIHAKO HE BCEMH MPOKYPOPaMH 3TO YUH-
TBIBACTCSL.

JlonpamuBas NOTEpHEBIIUX U Olle-
HHMBas MNOJIy4eHHbIE OT HHUX IIOKa3aHUs,
HEoOX0MMO MMEThb B BHJY, YTO BO3HH-
Karoliee B pe3ysbTare 00 NCUXUYECKoe
COCTOSIHHE 3aBHCHT OT HpEbLIYIIEro
MICUXUYECKOTO COCTOSHHS.

B xozne nompoca cienyeT npuHUMaTh
BO BHHMAaHHE, YTO YCTAJIOCTh U OECCOH-
HHIA TIOBBINIAIOT  YyBCTBUTEIBHOCTH
yejoBeKa K 00JM, OfHAKO MpH ITyOOoKoit
ycranoctu 6016 npurtymsercs. Ha xomo-
Jie OIlylIeHne 00NN YyCHINBAeTCs, a Tell-
710, HA00OPOT, CIIOCOOCTBYET OCIA0ICHUIO
6O0JIEBBIX OLTYILECHUH.

Tsokenbple TCHXHUYECKHE IepeKHBa-
HHS, COCTOSHHE HEPBHOIO HAaNpPSDKEHHS
4acTo NPUTYILIAIOT 4yBcTBO O0mu. Crpax,
HalpuMep, MOXKET HE TOJBKO YCHIIUBATh
GoseBbIC OILIYIICHHS, HO U UMETh MPSIMO
IIPOTUBONONIOXKHOE  neicTBue. IloaTto-
My B Iepuox OOpbOBI M CONPOTHBICHUS,
KOTOpPOE OKa3bIBaeT MOTEPICBUINIA, OLIy-
meHne OO MOXKET TOKa3aThCsl BO Bpe-
MEHH TOpOil OTCPOYCHHBIM C MOMEHTA
ee INpPUYMHEHMS, ITOCKOJIBKY BHHMAaHHE
MOTEPIIEBLIEr0 COCPEIOTOYEHO B TO Bpe-
M Ha 3alluTe.

YacTo 1o 3TUM NPUYMHAM MOKA3aHUS
MOTEPIEBIINX O BPEMEHHM IPUYUHEHHS
TEJICCHBIX TOBPEKACHUII MOTyT OBITH
HETOYHBIMU U IPOTUBOPEYUTH APYTHUM
JIOKa3aTebCTBaM, MOJYYSHHBIMH B XOJIE
paccienoBaHusl yYTOJIOBHOTO ITPOHM3BOJ-
cTBa. BosHmkaromme B pesynabrare mpe-
CTYIUICHHSI CTpax, Ooib, (U3NUECKUE
CTpajiaHusl, >KEIaHHe OCBOOOTUTHCS OT
MPECTYITHOTO HamaJeHust U ObICTpee ero
MPEKpaThTh, BO30Y)XIEHHE W HaIpsKe-
HUe, OOyCIIOBICHHBIE OOpHOOH, a mpH
MOJIOBBIX TPECTYIUICHUSX, KPOME TOro,
elle M JIMYHbIC, MHTHMHBIE IEpekKHBa-
HHS, CO3/1aBasi COBOKYITHOCTb Pa3JIMYHBIX,
B3aHMOCBSI3aHHBIX MEXAy COOOH 3Mo-
LU ¥ 9yBCTB, 00pa3yioT CIOXKHOE, CBO-
e00pa3HOe ICUXOJIOTUYECKOE COCTOSHHE
MOCTPaJaBIIEro.

B MOMEHT COBEpIICHHS MPECTy-
[UICHHS TMOTOK HH(pOpMANUU 00 OKpy-



JKarolmed oOCTaHOBKE U JeHCTBUSX
MPECTyIIHUKA MOXET OBITh OTpaHHYCH
SMOLUSIMH U 4yBCTBaMH, KOTOpBIC Tepe-
JKUBAaeT MOTEPIEBIINIA, a TAaKXKe CBA3aH-
HBIMU C HUMU CHUTHAJAMU pa3ipakeHus,
KOTOpBIE JOMUHHUPYIOT B HACTOSIIEE Bpe-
Ms B IICUXHYeCKoH xu3HH. Kpyr co3Ha-
HUS CTAHOBHUTCS CY)KCHHBIM, JIOTHYeCKasl,
YMCTBEHHasI mepepadoTka MHQOpMaIII
MoJIaBJIeHa ¥ HCKa)XeHa Pa3sHOPOIHOCTHIO
1 KOJMYECTBOM DPa3IpaKUTEJeH, MocTy-
MAIOMIMX W3 BHYTPEHHHX W BHEIIHUX
opraHoB. BHHMaHHe TONBKO B OTHEIb-
HBIX CIy4asiX KOHIICHTPHPYETCs Ha JieTa-
NIX COOBITHS, BO3BpallaeTcs K CTpaxy
U OTIACHOCTH, CBSI3aHHBIM C JACUCTBUSIME
MPECTYMHUKOB.

HWrtak, nporiecc BOCIpHUATHS U Iepepa-
0OTKHM CO3HAHHEM IOJIy4eHHOU HH(OpMa-
UM MOXXET MPOJIODKATHCS Y ITOCTpaiaB-
IIMX ¥ Yepe3 HECKOJIIBKO MECSIEB IMOocie
MIPOBENECHUS TOCYIeOHOTO CIIENCTBHS, ITO
YacTo BIMSET HA WX IOKAa3aHUS B CyJe.
JlonparmmBast HOTEPIIEBLINX, HEOOXOIUMO
YYUTHIBATh BO3MOXKHOCTH BO3HHKHOBE-
HUSI TPOTUBOPEYHBBIX JKEJIAHUH.

B dacTHOCTH, HEIpaBOMEPHOE MOBE-
JIEHHE MMOTEPIIEBIIETO B CBS3H C COOBITH-
€M MPECTYILICHHUSI MOXKET BBI3BATh y HETO
CTPEMJICHHE HCKa3uTh HH(OpMAaLHIO.
Yacto mpu 3ToM OH H30eraer mokasa-
HUM, CBA3AHHBIX C UHTUMHOI CTOPOHOMN
KU3HHU. B CBS3M ¢ 3THM BO3MOXKHBI Kak
HeoOIyMaHHBIE, TaK W IIPOHM3BOJIBHEIC
HCKa)KEHUSI OTJENBHBIX CTOPOH IPECTY-
TUICHUSI.

YacTple BOCIIOMHHAHUSI O TEYEHHH
COOBITHI TIPABOHAPYILCHHUS W CBs3aH-
HBIC C 3TUM IEPEKHUBAHHS AKTUBH3HPY-
IOT MPOLECCHl MBIIUICHHS MOTEpPIICBILIe-
r0, YCHJHMBAIOT €ro CTPeMJICHHE HaWTH
BUHOBHBIX, MOOYXJas CaMOCTOSATEIBHO
BBIJIBUTATh MHOTOYHMCIICHHBIE IPHYHHEI
U GUrypaHTOB (B TOM YHCIIE 3aKA3YHUKOB)
COBEpIICHNUS IPABOHAPYIICHHSI.

OKCHEepHUMEHTAJIbHO JI0Ka3aHO, YTO
YyBCTBO CTpaxa, THEBA, CTHIZA, OOWMIBI
U JIpyTHe, KOTOPBIE UCIBITHIBAET TOCTpa-
NABIIUH, MOTYT CIIOCOOCTBOBAaTh HCKa-
JKEHUIO BOCIIPUATHS, CyXas ero o0b-
€M, TPUBECTU K HENPaBHIBHOI OLICHKE
psna ¢akroB, mpusHaKoB, aertaneit. [Ipu
¢dusnonornueckom addexre, KOTOPBIit
9acTO CIy4aeTcsli B XOAE IPECTYIMHOIO
MOCATaTeNbCTBA Ha JIMYHOCTh, Yy MOTep-
MEBIIETO  YXYAIIAeTCS CaMOKOHTPOIIb,
BEpHasl OLICHKA CBOUX JACUCTBUI, yXy/1lIa-
€TCsI BOCIIPUSTHE pealIbHOM OOCTaHOBKH
[9, c. 25].

IIpeGbiBasi B yka3aHHBIX COCTOSHH-
AX, HOTEPHEBIIMH MOXET oIubdaThCs,
nepeoueHnBars (GuU3MYeCKue IaHHBIE
MNpEeCTYNHUKA, KOJIMYECTBO IpaBOHa-
pymiuTeneid, TUN JEHCTBHI Hamaaaro-
mux. OJHAKO CHUIBHBIE NEPEKUBAHUS,
KOTOpbI€ HCIBITHIBAET MOCTPAaJaBIINH
B MOMEHT COBEPIICHUS IO OTHOIICHHIO
K HEMy YTOJIOBHOTO MPECTYIUICHHS,
YacTO JIeNIal0T €ro BOCHpHSITHE Oojee
r1yOOKUMHU, IPKUMHU, TO3BOJISTIOT HAJIOJ-
TO 3alIOMHUTh MHOTHE HE3HAUUTENbHBIE
JeTanu CcoOBITUS, NIETalld BHEUIHOCTH
MPaBOHAPYLIUTENS.

IlockonbKy yroiaoBHOE IIpecTyILUIeHHE
HaHOCHUT CUJIBHYIO MAYIIEBHYIO TpaBMY
MOTEPIEBIIEMY, IOCICTHUNA  MBICIIEH-
HO YacTO BO3BPAINACTCS K TPArHUCCKUM
COOBITHSAM, BCIIOMHHAs  MeJbyaiimme
00CTOATENIECTBA U AETAJIN IPOTHBOIPAB-
HOTO ITOCSATaTeNbCTBA.

JlocTaro4HO 9acTo C TEYEHHEM Bpe-
MEHH IIOCTpaJaBIIEMy YIAeTCsl BCIIOM-
HUTb OOCTOATENBCTB, KOTOpblE OH HE
MOMHMIJ B IPOLECCE IOMPOca HIH CIel-
CTBEHHBIX JeHCTBUH.

V4uThiBasl BBIIEU3IOKEHHbBIE MOJIO-
JKEHUS! IICUXOJIOTHH, CIEQyeT YyKa3arh,
YTO NPOKYPOPY HEOOXOAUMO cpasy mocie
COBEPIICHUS] YTOJIOBHOTO IMPECTYIUICHHS
CaMOCTOSITENIBHO JIOTIPOCUTH TIOTEPIIEB-
IIET0, WCIHONB3ysd CIEIHAaTbHBIE ICHXO-
JIOTHYECKWE 3HaHUs, HalaJuTh C HUOM
MICUXOJIOTHYECKHH KOHTAKT M TOAPOO-
HO JIOTIPOCHUTH €ro 00 00CTOATENBCTBAX
COBEPIIEHHOTO JESIHUS.

B nanpheiimem, yepe3 COOTBETCTBY-
IOMIUN TIPOMEXYTOK BPEMEHH, B 3aBU-
CHMOCTH OT OOCTOSTENbCTB HpECTyILIe-
HHUS HEOOXOAMMO IPOBECTU IMOBTOPHBIN
JIONIPOC C YYaCTHEM CIHELUAUCTa-TICUX0-
jora.

CornacHo noioxernsiM 4. 1 ct. 71 YIIK
VYKpauHBl CHENHAINCTOM B YTOJIOBHOM
MIPOM3BOJICTBE SIBISIETCS JIMIO, 00JIaIaro-
11ee CrenralbHBIMA 3HAHUSIMU 1 HaBBIKa-
MH HIPUMEHEHHST TEXHUUECKUX WA WHBIX
CPEACTB, KOTOPOE MOXKET MPENOCTABIATH
KOHCYJIBTAlMK BO BpeMs J0CyneOHOro
paccinenoBaHus M cyneOHOro pasoupa-
TENbCTBA 110 BOHpoOcaM, Tpedyomum
COOTBETCTBYIOIIMX CHEIHUANbHBIX 3HAHUH
Y HaBBIKOB [1].

Tak, yromoBHO mpoLecCyanbHbII
3aKOH MIPEAOCTABISIET BO3MOXKHOCTH TPO-
[[ECCyaJIbHOMY PYKOBOAWTEIIO NPHUBJIECYD
CHEIUANCTA-TICHX0IOra Ui TIpOBeJie-
HUSI [IPOIIeCCYANBHBIX IEUCTBHUH, B 4acT-
HOCTH JIOTIpOCa.
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Hcxons u3 monoxkeHUd AeHCTBYIO-
LIEro 3aKOHOZAATENbCTBA MO OOpaile-
HUIO yYaCTHHKOB YTOJIOBHOTO IIpoIiecca,
NICUXOJIOT MOXKET IPUHHUMATh YydacTUe
B KaKHUX-JIMOO MPOIIeCCyaIbHbIX IEHCTBHU-
sx. Ho HecMoTps Ha 3TO, anropuTMOB
MIPUBJIEYEHHSI TICHXOJIOTOB U TpeOoBaHMUil
K CaMHM CTICIIAJIICTaM He CYIIEeCTBYET.

Bo3Mo)XxHOCTH TIpUBIIEYEHUST IICHXO-
Jlora-CIeUajjicTa K YTrOJOBHOMY IIpO-
Leccy MMEIOT ropasjo Oosnbliee 3Hade-
HHUE, YEM MOXKET TOKAa3aThCsl Ha MEPBBII
B3nmA. OTcrofa ciemyeT, 4To ICHXOJIOT
MOXET BIMATH Ha XOZA AOCYAEOHOro H,
B JajbHEHIIeM, CyneOHOro IpOU3BOI-
crBa. Ha srtane pocyneOHOro npousBoi-
CTBa CJEJOBAaTeNIb WIH MPOKYPOpP 4YacTo
MIPUBJIEKAIOT IICUXOJIOTa IyTeM BBIHECE-
HUSI COOTBETCTBYIONIETO TTOCTAHOBIICHNUS,
TIpH 3TOM (YHKIHS TICHXOJIOTa CBOAWUTCS
K IIPOCTOMY HAOIIONEHUIO 33 MPOLECCOM
Jompoca.

IlonroroBkoii M mnpoBeneHHEM IEp-
BUYHOTO JIONIPOCA, OMPEAEIEHHEM Kpyra
BOIPOCOB 3aHMMAETCsl MPOLECCYalIbHBII
PYKOBOJHTEINb, KOTOPBIH HE BCEra UMEET
JOCTaTOYHbIE 3HAHUSL.

B xozme mosTopHOro gompoca morep-
MIEBIIETO C Y4acTHEM CHEeNHaINCTa-IICH-
XOJIOTa MOYKHO YCTaHOBUTB IICUXOJIOTHYE-
CKOE€ COCTOSTHHE CaMOro IOTEpIIEBIIEro,
OTIPENETNTh TPABIUBOCTh ITOKA3aHUH
W COTIOCTABUTH C MPEABIIYIIMMH MTOKa3a-
HUSIMH C LIENBI0 YCTAHOBJIEHUS MCTHUHBI
B ITPOM3BOICTBE U C BO3MOXXHOCTBIO TIPH-
MEHEHUS KO BCEM YYaCTHHKAM IOPUCIUK-
LIMOHHOTI'O Ipolecca HaaIexale npaBo-
BOH NpoLEaypHI.

SIpko  BBIpaXEHO B3aUMOJCHCTBHE
MPOKYpoOpa C IOTEPIEBIIUM BO BpeMs
CJIEICTBEHHOTO 3KcrepuMenTa. [Ipaktu-
YECKH J[OKAa3aHO, OJHAKO MCIONb3yeTCst
peaKo, 4TO yKa3aHHOE IPOLECCyaIbHOE
IEeWCTBHE CIIeLyeT MpPOBOAUTH Cpasy
1ocyie TPOBEIEHHS MOBTOPHOTO JONPO-
ca C ydJacTHEeM CIIeIHaJIHCTa-TICHXOJIoTra
C LeNBI0 MPOBEPKH W YTOYHEHUS CBelle-
HUI, IMEIOIIUX 3HaU€HHE [T yCTaHOBIIE-
HUSL 00CTOATEIBCTB YTOJIOBHOTO IPAaBOHA-
pyULIECHHUS.

CnencTBeHHbI HKCIEPUMEHT Ipef-
cTaBimsieT co0oil THMUYHBIA 0OOpaser
peasbHOrO AMHAMHUYECKOTO MOIEIHPO-
BaHUSI OOCTOATENBCTB  IPOHMCHIECTBUS
WM €ro OTAENbHBIX (parMeHTOB, MO3BO-
JsIeT He TONBKO MOHSTH XOI COOBITHH,
HO ¥ TIOHSTH, HACKOJIBKO COOTBETCTBYIO-
mas uHQpopManus SBISETCS HaIeKHOMN
[8, c. 323].
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CrouT  OTMETHTb, YTO  IJIaB-
Has IeJb IPHUBJIEUEHUS ICHXOJIOTra
K CIICJCTBEHHOMY 3KCHEPHUMEHTY — 3TO
YCTaHOBJIEHHE NpaBAMBOCTH  HHDOp-
MalMd M TPEAOTBPAICHUE BIMSIHHA
CO CTOPOHBI JAPYTHX JIML. AHAIU3UPYS
MPOIIECC  BOCTIPOU3BENCHUS  COOBITHI,
MOCTpaJaBIIMi ~ HauyMHACT  IEPEXKH-
BaTh BCE COOBITHS, © UMEHHO IICHXOJIOT
MOXKET MOBJHUATh HA HEMOIMYIICHHUE TICH-
XOTpaBMaTH3alUK JIHIA, YCTaHOBIICHHUE
UCKPEHHOCTH M NPaBANBOCTH IOKa3aHHUIA,
IIPEIOCTABICHHBIX BO BPEMs IPOBEICHHS
YKa3aHHOTO IPOLECCYaIbHOTO JIEHCTBUS,
U B JaJbHEHIIEM COOOLIUTH MPOKYpPOPY
HEOOX0MMYH0 MH(GOPMAIIHIO JJIsi TIPOBe-
JICHUs JajbHEHIIero aocyaeOHoro pac-
CJICIOBAHUSL.

BeiBoabl. 3ammra mpaB, cBOOON
U 3aKOHHBIX HHTEPECOB MOTEPIIEBLIETO
B YTOJIOBHOM IPOU3BOJICTBE HEBO3MOXKHA
0e3 oOmamaHUsT MIPOKYPOPOM CIIIHAIIh-
HBIMH TICHXOJIOTHYECKUMH 3HAHUSIMH H,
KakK CICJICTBHE, HEHAJIEXKaIEero ICUXO0-
JIOTHYECKOTO B3aUMOJEHCTBHA C IOTEp-
NIEBLIMM B XOJI€ IIPOBEJCHHS 10CyneOHO-
IO pacciea0BaHMs.

C 1enpl0  yCTaHOBJIEHHS HCTHHBI
B YIOJOBHOM IPOM3BOACTBE, IUISI TOTO
YTOOBI K KaXJOMY YYaCTHHKY yTOJIOBHO-
ro CyAONpPOM3BOJACTBA ObLIAa NMpPUMEHEHA
HaJyIeKallas IpaBoBas Mpoleaypa, mpo-
LECCYAIbHOMY PYKOBOIMTEIIO HEOOXO0-
IMMO  CaMOCTOSITENIBHO  JOTPAIINBATh
MOTEPIIEBILETO Cpa3y MOCIE COBEPIICHHS
YTOJIOBHOTO HPECTYIUICHUS, a B JaJIbHEH-
1IeM — MOBTOPHO yX€ C y4acTHEeM CIie-
LMAJNCTA-TICUXO0JIOTa C LEJbI0 OIEHKH
NICUXOJIOTHYECKOTO0  COCTOSHMSL  IIOTep-
NIeBLIETr0, MPABAUBOCTU €ro IOKa3aHWH.
OIOHOBPEMEHHO  MOCJ€  [OBTOPHOTO
JIOTIpOca CJIEAYET, ONATh JKE C y4acTHeM
TICHXOJIOTa, TPOBECTH CIIEICTBEHHBIIT IKC-
MEPUMEHT, 4YTO B HACTOSIICE BpPEeMs Ha
MPAKTHUKE UCTIONB3YETCS PEIKO.

CTOHUT OTMETHTh, YTO JCHCTBYIOLIHE
3aKOHOJATEJIbHBIC aKThl YKpauHbI B TOJI-
HOM Mepe He OTpaXkaloT peaibHble BO3-
MOXXHOCTH Y4YacTHs CIELHaINCTa-IICUXO0-
JIora pacciie/JoBaHue.

MOXHO KOHCTaTHpPOBAaTh, YTO B XO[E
IpOBe/IeHUsT  1ocyneGHOro  paccienoBa-
HUS TIOTEPHEBIIWN SBISETCS OTHOW W3
LCHTPAJIIBHBIX  (UIYp pacciepoBaHus.
C 1eNnpl0 KaueCTBEHHOTO, HaJIeXKallero
MpOBe/IeHNsT  10CyneGHOro paccienoBa-
HHUSL TPOLECCYAlIbHOMY PYKOBOIHTEIIO
HEOOXOJMMO MOCTOSHHO MPUHHUMATH BO
BHHMAaHHE MOKa3aHHs MOTEPIEBIIIEro, ero

MICUXO3MOIIMOHAILHOE COCTOSIHUE, B3aH-
MOJICICTBOBATh C TOCJEIHUM BO BpeMst
MPOBECHUS CISICTBEHHBIX (PO3BICKHBIX)
JICMCTBHIA, B TOM YHCIIC U HA ICUXOJIOTH-
YECKOM YPOBHE.

IIpennoxxeHne OTHOCUTENBHO pellie-
HUS JIaHHOW TPOOJIEMBI 3aKIIOYACTCS
B 00S3aTE€IHHOCTH TPUBJICUCHUS CIICIIU-
aJHCTA-TICHXOJIOTa B KOHKPETHBIX Kare-
TOPUSIX YTOJIOBHBIX IPECTYIIIICHUH, B TOM
Ypcie NPECTYIUICHWH IPOTHB JKWU3HHU
U 370pOBBs, OOLIECTBEHHOTO MOPSIIKA,
0€30MacCHOCTH IBM)KEHHS U KCILTyaTallui
TPAHCHOPTHOTO CPENCTBA, NPECTYIICHUI
C Y4acTHEM HECOBEPILCHHOJICTHHX.
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PEI'YIMPOBAHMUME ITPABA JIMYHOCTHU HA 3ALIUTY
B MEXAYHAPOIHO-ITPABOBBIX AKTAX U B 3BAKOHOJATEJIBCTBE
OTAEJIBHBIX 3APYBEKHBIX CTPAH

Maxkcum FOXHO,
COHMCKATEIh
XapbKOBCKOTO HALIMOHATIBHOTO YHUBEPCUTETA BHYTPEHHHX JIE]T

Auexkcanap FOXHO,
JOKTOP IOPUANYECKHX HayK, podeccop,
3aBeqyIOIH Kadenpoli yrolIoBHOTO Hpolecca U OpraHu3aluy J0CyAeOHOTO pacciIe0BaHus
XapbKOBCKOTO HAIIMOHAJILHOTO YHUBEPCUTETA BHYTPEHHUX JIEJT

AHHOTAINMUA

B crarbe npoBOAUTCS TEOPETUUECKOE UCCICIOBAHNE MEKAYHAPOIHBIX U HALIMOHAJIBHBIX 3aKOHOJATEIbHbIX, HAYYHbIX U IPUKIIA]-
HBIX TOJIOXKEHUH IO BOIIPOCAM 3aIlUTHI IIPaB UesIOBEKa U IPpakJaHWHA B yTOJIOBHOM Npou3BOACTBe. [IpoaHanu3upoBaHbl pa3audyHbIe
Hay4HbI€ TOYKHU 3PEHUS 110 UCCIIEAOBAaHHBIM BOIIPOCAM U MaTepUabl IPAaBONPUMEHUTEIBHON AESTEIbHOCTH, 10 KOTOPBIM H3JI0KEHBI
Hay4JHbIe IO3UINH aBTOPOB. I1o pe3ynsraraMm HaydIHOTO MCCIEIOBAHNMS BBISIBICHBI HEKOTOPHIE IIPOOJIEMHBIE BOIIPOCHI B IEHCTBYIOIIEM
HaIlMOHAJIBHOM YTOJIOBHOM IPOLECCYaTbHOM 3aKOHOAATENbCTBE M U3YUEH MO3UTHBHBIA OIBIT 3aKOHOAATENbCTBA HEKOTOPBIX 3apy-
OEXHBIX CTpaH, HA OCHOBAaHHMHU Y€ro BHECEHBI KOHKPETHBIEC NMPEMIOKEHHUS W PEKOMEHIAINH 110 YCOBEPIICHCTBOBAHUIO OTAEIBHBIX
MOJIOKEHUH YTOJIOBHOTO IIPOLIECCYAIbHOTO 3aKOHOAATEIbCTBA U IPABOIIPUMEHUTEILHON IPAKTUKH, UCIIOJIb30BaHHSI MEXKTYHAPOIHBIX
MPaBOBBIX AKTOB U OIIbITA 3apyOeKHBIX CTPaH B YKpauHe.

KiroueBnle ciioBa: ocyneOHOe pacciesioBaHue, IpaBa JIMYHOCTH, MEX/IYHAPOJHbIE aKThl, HAIIMOHAIbHBIC 3aKOHBI, MEXIyHa-
PORHBIN ONBIT, 3apyOeKHBIC CTPAHBI, IPABOBAs IIOMOIIb, 3AIUTHHK, YIACTHUKH MPOIecca, HaydHast O3HIIHSL.
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SUMMARY

The authors of the article made a theoretical study of international and national legislation, scientific and practical provisions on
the protection of human and civil rights in criminal proceedings. The authors also studied various scientific points of view on the issues
and materials of law enforcement activity on which some scientific positions were presented . According to the results of a scientific
study, the authors identified some problematic issues in the current national criminal procedural legislation. The authors if the article
studied the positive experience of the legislation of some foreign countries and made specific proposals and recommendations to
improve certain provisions of the criminal procedural law and law enforcement practice, the use of international legal acts and the
experience of foreign countries in Ukraine.

Key words: pre-trial investigation, personal rights, international acts, national laws, international experience, foreign countries,
legal assistance, counsel, participants in the process, scientific position.

IHocTranoBka mpodsembl. MHcTHTYT
3allUTHl JINYHOCTH B YKpauHe 3aHUMa-
€T Ba)XHOE MECTO B CHCTEME HPaBOBBIX
rapaHTHil CTpaHbl, CBsI3aHHOI ¢ obecrie-
yeHueM 3p(HEeKTUBHOTO MeXaHU3Ma 3alli-
Thl KOHCTHTYLMOHHBIX TIpaB M CBOOO.I.
3aKOHOJATENBHOE  COBEPILIEHCTBOBAHUE
TaKMX NPAaBOBBIX TapaHTHil U uX obecre-
YeHHe HeBO3MOXKHBI Oe3 yueTa oOIenpu-
3HAHHBIX ~ MEXIYHapOIHBIX IIPABOBBIX
aKTOB M pelueHuil EBponeiickoro cyna mno

npaBam 4enoseka (manee — ECIIY), koro-
pble B YKpauHe, Kak U B JPYTHX CTpaHax,
SIBJISIIOTCS. MCTOYHMKAMM HAIIMOHAJIBHOTO
3aKOHO/IATeIIbCTBA. Panee VYkpawHa moj-
Beprajgach OCTpPOH KPUTHKE CO CTOPOHBI
Pa3IUYHBIX MEXYHAPOIHBIX HHCTHTYIINH
3a HEJIOCTaTKH B TPABOBOM W MPHKIIAJI-
HOM 00ECIICYCHUH 3aIUThI IPaB U CBOOOL
YesioBeKa B c(epe yroJoBHOTO CYIOTPOU3-
BozicTBa. OIHAKO, TO/IUCAB PSIJ] MEXKTyHA-
POIHO-TIPABOBBIX AKTOB, YKpanHa B3sijIa Ha

ce0st 06s13aTeNTbCTBA 110 3aKOHOAATEIBHOMY
3aKpEIUICHUIO TIONIOKEHHH, 00ecIeunBa-
foumx dQdexTrBHOE obecreueHne mpas,
cBOOOJI ¥ 3aKOHHBIX HHTEPECOB JIMYHOCTH.
VYkpanHa BHEIpSET B 3aKOHOTBOPYECKYIO
U TIPaBONPUMEHUTENILHYIO JIEATEIbHOCTD
HOPMBI MEXK/IyHAapOIHO-IIPABOBBIX AKTOB
u pemennid ECITY. YuutbiBas BbIIen3-
JIOXKEHHOE, OTAENIbHBIE HECOBEPLICHHbBIC
HOPMbI  YTOJIOBHOTO  MPOLECCYaIbHOTO
xozekca Ykpaunsl (nanee — YIIK), a Taxoke
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BHeceHue nocie ero npunstus ¢ 2012 roga
bonee uyem 580 M3MeHEHUH, BO3HHUKAET
HEOOXOMMOCTb IPOBENICHHS JaJIbHEHIINX
HCCIEA0BaHUN IO TMOJHATHIM BOIpPOCAM
C LIEJIBI0 YCOBEPIIEHCTBOBAHUS 3aKOHOMA-
TEJIbCTBA YKPAuHBIL.

AKTyaJIbHOCTb TeMbl HCCJI€0Ba-
Husl. CrcreMa 3aIUThI JINTHOCTH Ha MEXK-
JYHapOTHOM YPOBHE HECKOJIBKO OTIINYAeT-
51 OT TOH, KOTOpasi CyIIeCTByeT B YKpauHe,
HecMOTps Ha npuHATHe B 2012 roxy KoH-
uentyansHo Hosoro YIIK, ¢ Hosemna-
MH, KacaloLUMHCS M 3THX BOIPOCOB.
B kozmekce pacuiMpeHs! OTAENBHBIE ITpaBa
YUYaCTHUKOB YTOJIOBHOTO IIPOM3BOJCTBA
[0 3alluTe TpaB M CBOOOJA, OJHAKO HE
B TOJHOM 00beMe, KOTOpBI Tpelyercst
st uX 3G GEKTUBHOMN 3alUTHI, YTO BBI3bI-
BaeT HApEeKaHMs KaK CO CTOPOHBI 3aIlHTHI,
TaKk ¥ CO CTOPOHBI OOBHHEHMS, a TaKKe
orpakerHo B pemicHussx ECIIY. B ceszu
C YKa3aHHBIM HCCIIEI0OBaHHE MEXTyHapOI-
HO-TIPAaBOBBIX aKTOB W OIIBITA OTIEIBHBIX
3apyOeXKHBIX CTpaH MO MOJHUMAEMbIM
IIpOOIEMHBIM BOIIPOCAM IIPEIOCTABHT BO3-
MOKHOCTb MCTIOJIb30BaHUSI HX IIPU yCOBEP-
LIEHCTBOBAHUH 3aKOHOJATEIbCTBA YKpau-
Hbl. BBIIEN310:KEHHOE CBUAETENBCTBYET
0 HEOOXOJMMOCTH JajbHEHIIEro Hccile-
JIOBaHUS 3TOTO HAIPABJIEHHS YTOJIOBHOTO
nponecca YKpanHbl Kak B TEOPETUIECKOM,
TaK ¥ B IPUKJIATHOM HAIPaBICHHAX.

Cocrosinue wucciaenoanus. Iloa-
HUMAaCMBbIC B CTaTbeC BOHpOCBI pac-
CManI/IBaJ'II/ICL B pa60Tax TAKUX

yuenbix: C.E. A6mamckoro, A.M. Ban-
nypku, O.B. Baymuna, B.II. Bboxbesa,
B.1. Bopucora, T.B. Bapdomnomeesoi,
Bb.JI. Bamyk, B.M. I'anarana, U.M. I'anb-
nepuna, JI.B. TonoBko, B.M. T'onuapen-
ko, FO.M. Ipomesoro, H.M. T'omoscko-
ro, E.B. [unenxko, M.B. JlyxoBckoro,
B.B. Epoxuna, 1O. aiiesa, f.I1. 3eiikana,
J1.10. KaByna, C.A. KoBanpuyka, O.A. Kan-
ranosa, O.B. Kammnoii, I'K. KoxxeBHHKO-
Ba, A.®. Konu, B.B. JIsicenko, JI.JI. Koko-
pesa, H.M. Kmmmenko, O.I1. Kyuunckoit,
A.A.  Kouype, B.I. Jlykamesuua,
E.J. JlykpsnuukoBa, B.T. Manspenko,
A.B. Menbanuenko, M.M. MuxeeHKo,
T.B.Omensuenko, B.T.Hopa, O.I1aBnrouen-
ko, H.A. Ioropenxkoro, T.W. [IpucsokHiok,
B.M. CaBuikoro, A.B. Cauko, H.B. Cena-
topoBa, M.C. Crporosuua, B.M. Tep-
tumavka, JI.J{. Ymnamosoi, T.I. ®omunoit,
I1.B. Humb6ana, B.I1. [lIn6uku, O.I". I1uo,
H.E. lymuno, A.A. HOxno, FO.I1. SHo-
Buua u zp. [Tocne npunsatus B 2012 roxy
KIIK VYkpawHbl B KaHAUIATCKOW auccep-

TalUM 3TH BOIPOCHI YaCTUYHO MCCIENO-
Baimch C.E. AbnamckuM — «3amura npas
U 3aKOHHBIX HHTEPECOB MOTEPIIEBLIEIO
B YroJioBHOM mpou3BozacTBe» (2014 r);
VBapoBbiM B.I. B MoHOrpaguu «Mexny-
HapOAHO-TIPAaBOBBIE CTAHJAPTBI B YyTO-
JOBHOM mporecce YkpauHe» (2014 1)
U B JIOKTOPCKOH IHCCEpTalnH IO ITUM
Borpocam; Kasynom /I.1O. — «YromosHo-
MpoLiecCyanbHBI  MEXaHH3M —olecrede-
HHUS TIpaB motepresmero (¢usnueckoro
JIMIa) NpH A0CYICOHOM pacclieZIoBaHUM
(2016 r.); KoBamsayxom C.A. B MOHOTpa-
¢un «YdeHne O BEIIECTBEHHBIX JOKa-
3aTeNbCTBaX B YrOJOBHOM IIpoLiecce:
TEOPETHKO-TIPABOBBIE M IPAKTHYECKUE
ocHOBBD» (2017 T.) U B JHOKTOpPCKOH Imc-
cepTauuu 1o 3Toi TeMaTuke; MenbHUYeH-
ko A.B. — «Obecneuenne mpaB JIMIHOCTH
Ha focynebHoM paccienoBanum» (2018 );
B MOHOTpa(uy 3TH BOIPOCHI H3YJAINCH
Epoxunemv B.B. (2018 r); Cauko A.B. —
B MoHorpapuu «ObecreyeHre BepXOBEH-
CTBa IpaBa NpPH NPUMEHEHHH OCOOEHHBIX
MOPS/IKOB M PEXMMOB YTOJIOBHOTO IIPO-
n3BozacTBa (2019 r) U B JOKTOpPCKOM Jvc-
CepTaluy M0 3TOI TeMaTHKe, a TAKXKE 3TH
BOIPOCHI  UCCIICOBAIUCH  (pparMeHTap-
HO U JPYyIMMH YYEHBIMH. 3a yKa3aHHBII
nepuof K nericteyromemy YIIK Ykpaunst
1o cocrosiHKio Ha koHen 2019 roxa GbLIO
BHeceHo Oonee 580 M3MEHEHHH, HOMON-
HEHUI W TIONPaBOK, a TaKKe 3aKIIOYeH
PAI MEXTyHAPOAHBIX JTOTOBOPOB, HOPMEI
KOTOpBIX ellle He HalIM CBOEro OTpa-
KEHUs| B MCCIIENOBAHUAX YYEHBIX M, KaK
ciencTBue, TpeOYIOT OTIEIBHOIO JIOMOJI-
HHUTEIBHOTO HAYYHOTO U3y4YEHHMSI.

Hearn wm 3amaum. HeoOxoammocTs
JTANbHEHIIIEr0 HCCIIE0BaHUs MEXIyHa-
POITHO-IIPABOBBIX AKTOB M OIIBITA 3aKOHO-
nareneil OTJAEeNbHBIX 3apyOeKHBIX CTpaH
[0 BOIPOCAM 3aIIUTHI MpPaB JUIHOCTH
B YTOJIOBHOM CYyHOIPOM3BOICTBE BBI3BA-
Ha HECOBEPUICHCTBOM, a B OTAEIBHBIX
CITydasiX ¥ OTCYTCTBHEM CHHXPOHH3ALUI
MEXIy HUM W JIEUCTBYIOIINM YTOJOBHO-
IIPOLIECCYANIbHBIM ~ 3aKOHOJIATeNIbCTBOM
VKpauHbl, a TAKKe MEXIY OTICIbHBIMU
3aKOHAMH U IPAKTHUKOW ero NPUMEHEHHUS.
B menmsx mccnenoBaHus 3THX BOIPOCOB
U BBIPaOOTKH TPEIJIOKEHUH U PEKOMEH-
JIAMA TI0 BHECEHHIO COOTBETCTBYIOIIMX
nononHeHui u m3MeHeHni B YIIK u 3ako-
HOJATEIbCTBO YKPAUHBI aBTOPBI 3TOM CTa-
TBY ITOCTABIIIN YKa3aHHYIO 3a7ady.

H3no:xenne 0CHOBHOTO MaTepuaJa.
WHCTUTYT TpaBOBOW 3amIWTHI JTMIHOCTH
B YKpaWHE UMEeT CYIIEeCTBEHHOE 3Hade-

HHE, YUHUTBIBAs MIOCTYyIIATEeJIbHbIE
W HAaCTOWYMBBIC IIATH II0 YKPEIJIEHHIO
JIEMOKPATH4YECKUX IIPUHIIMIIOB B AESATEINb-
HOCTH FOCYAapcTBa, B TOM YUCIE B Cye0-
HBIX M NPaBOOXPAHUTENBHBIX OpraHax,
U yCOBEPIIEHCTBOBAHHE 3THX BOIPOCOB
B KoHcTuTymmm u 3aKkoHOZATENbHBIX
aKkTax YKpaumHbl, a TaKKe HMIUIEMEHTa-
U0 MEXIYHApOIHBIX IPAaBOBBIX AKTOB
B HAIIMOHAIIbHOE 3aKOHOJATEIbCTBO IO
9THM BOIIpOCaM. XapakTepu3ys TaKyro
teaneHnnio, K.C. TurieHko nmogyepkHyII,
YTO B COBPEMEHHBIX YCJIOBHSX IIpaBa
YeloBeKa CTalnd OOBEKTOM HE TOJbKO
OTZIENILHOW CTPaHbl, HO U MEX[yHapOIHO-
ro couuyma. Iloatomy Bce rocymapcrsa
NPU KOHCTPYMPOBAHUU U HCIOJIB30BAHUN
IOPU/INYECKUX HMHCTPYMEHTOB o0ecreue-
HHS NPaB 4eJOBEKa JOJDKHBI YYHUTHIBATH
OIpe/ieNIeHHbIE KITacCH(UKAIINH, KOTOPbIE
HEMOCPEICTBEHHO OTOOPaXkaroT CHELH-
¢uky X mpas [1, c. 328], yTo MBI OZ-
nepkuBaeM. Ha 3akoHOIATeNnbHOM ypOB-
HE IIpaBa JIMYHOCTM Ha  3allUTy
MPEJICTABIICHBI B YTOJIOBHBIX M YTOJIOBHO-
MpoLECCYalIbHBIX ~ KOZIeKcaxX — (3aKOHax)
TOCYZapCTB BCEX IIPABOBBIX CHUCTEM
COBPEMEHHOCTH M 3aKperuIeHbl IOoCpe.-
CTBOM MHIMBUAYaIBHOM JUI KaXIOTO U3
HUX CUCTEMBI yTOJIOBHO-IIPABOBBIX U IIPO-
LeccyanbHbIX Kareropuil. Hecmorps Ha
pa3aMuHBIl MHCTPYMEHTApUM IPAaBOBBIX
KaTeTOpHif,  KOTOpBIE  HCIIOIB3YIOTCS
HaIMOHAJBHBIM U 3apyOS)KHBIMH 3aKOHO-
JaTeNsIMU TIpU HOPMAaTHBHOM 3aKperuie-
HUM MHCTHUTYTa YTOJOBHO-IPOLECCYallb-
HOM 3alUThl, OHM HE BCErAa MOIYT
B IOJIHOM O0BEME PACKPbITh CYIIHOCTb
3TOr0 MHCTUTYTa WJIM K€ OXapaKTepH30-
BaTh €r0 3aKOHOJATENNbHbIE 0COOCHHOCTH.
IToaToMy myTeM NMpOBEIEHUS KOMITapaTH-
BHUCTCKOTO AaHAJM3a KaTerOpHUH 3TOro
HHCTHTYTa MOXHO  C(HOPMYJIHPOBATh
XapaKTepHbIE 3aKOHOMEPHOCTH U 0COOEH-
HOCTH €Tro IpaBoBoOi reorpadui [2, c. 5],
9TO MBI mojnepxuBaeM. Cremyer oTme-
TUTh, YTO B COBPEMEHHOH JIOKTpPHHE
HALMOHAJBHOIO YTOJIOBHOIO IIPOLIECCY-
QJIPHOTO M MEXIYHapOAHOIO IpaBa HET
€IMHCTBA BO B3DIAJAaX HA IEpeYyeHb
HCTOYHHMKOB 3THX oOjacTedl IpaBa, Kak
1 00001IaI0IIIETO HOPMATHBHO-IIPABOBOTO
akTa (3aKoHa), B KOTOPOM ObI IOMEIIACst
UX UCUEPIBIBAIONINH Iepedens. s moi-
HOTO TIOHMMAaHMS YKa3aHHOTO BOIpOCa
HEOOXOMMO  ONPENEIUTh  HEPAPXHI0
3aKOHOB, KOTOPBIE PEryIMPYIOT YTOJIOB-
HO-TIPOLIECCYaIbHYIO e TeIBHOCTD, i UX
B3aHMOOTHOIIEHHE C MEXTyHapOJHBIM



mpasoM [3, c. 105]. Hauano XXI crosne-
TUs, o onpexaenenuto ComnensHuk PJI.,

03HAaMEHOBAJIOCh JEMOKPATUYECKUMU
U3MEHEHUSMH, B TOM YHCIIE U B YKpauHe:
Hayanu (OpMUPOBATHCS HOBBIC PBHIHOY-
HBIE OTHOIIEHHS, COBEPUICHCTBOBATHCS
ITyXOBHasicepa, pacIipsAThCATPABAN CBO-
Ooxer uenmoBeka u 1p. V3mMeHeHws, KOTO-
pBI€ IPON30ILTH TTocsie BTopoit MUpoBoit
BOWHBI, B TOM YHCIE€ W B COIHMAIBHBIX
OTHOIIICHUSX, TOBJICKIIN 3a cO00i He00-
XOIMMOCTb NEPEOCMBICIIEHHS POIIH TOCY-
JlapcTBa M €ro OpPraHoB B KHU3HM 0OlLIe-
CTBa. HawubGonee CYILLECTBEHHOH
NPEINOCHUIKOH Pa3BUTHS T'PaKAAHCKOTO
obIecTBa B TaKUX YCIOBHUSX SBISETCA
BOIIPOC O Ka4eCTBEHHOM, CTaOWUJILHOM
3aKOHOJATENbCTBE U 3(PEKTHBHOM Mpa-
BOCY/IMH, CIIOCOOHBIX  OOECIIeYHBaTh
Ha/IeKHYIO 3aIIUTy IpaB 1 cBoOO deio-
BeKa, WHTEPECOB 00IIecTBa W Tocynap-
CTBa, HCKIIIOYUTH IIPOU3BOJ U O€33aKOHUE
[4, c. 47]. D10 moTpeboBaIo ITOMCKOB KOH-
LENTyaJIbHbIX M3MEHEHHH B YTOJOBHO-
IpoLECCYaIbHOM 3aKOHO/IATEIIbCTBE
YKpauHbI B LIEJISX HEAOMYIIEHHS perpec-
CHBHBIX METOJOB IIPOBEICHUS JO3HAHHS
U J0CyIeOHOro pacciesioBaHus, KOTOpbIe
JOCTAJIMCh B HACJIENCTBO OT OBIBILIETO
CCCP, d4ro mpuBEenO K aKTHUBHOCTH
B HAy4HBIX HCCIEIOBAaHMAX YYEHBIX
U TIpaKTHYecKuX paboTHHKOB. Mccremyst
stot npouecc, J.II. [lucbMeHHbIit oueHb
METKO 3aMETHJI, 9TO CO BPEMEHH, KOTha
VYKpanHa cTajga caMOCTOSITEIILHBIM TOCy-
JTApCTBOM, aKTyaJIbHBIM OCTAETCs BOIIPOC:
KaKHM JIOJDKHO OBITh YTOJIOBHO-IIPOLIEC-
CyaJlbHO€ 3aKOHOZATENIbCTBO YKPauHbI,
4TOObl OIHOBPEMEHHO COOTBETCTBOBATH
€BPOIEWCKIM CTaH/IapTaM 1 BMECTE C TEM
CITy)KUTh HAJICKHBIM CPEICTBOM 3aIUTHI
npaB, cBOOOJ ¥ 3aKOHHBIX HHTEPECOB
KOHKPETHOH JINYHOCTU HAIeTO rocyaap-
ctBa [5, c. 39], 9TO MBI MOZAEPKUBAEM,
a TaKkKe MOXKEM OXapaKTepPH30BaTh STOT
mporecc Kak IOCTOSIHHBIA W JHHAMIY-
HeIi. Clleyer oxapaKkTepru3oBaTh TEHICH-
IIMM COBEPIICHCTBOBAHMS IIPaBa Ha 3alllU-
Ty B Ykpaune. Tak, 6onee 15 ner Hazan,
29.06. 2004 r., Ob11 IPUHAT 3aKOH YKpau-
Hbl «O MeXIyHapoOHBIX JOTOBOpax
VKpauHb», B KOTOPOM YYTEHBI HOPMBI
Benckoii xouBennmu 1969 r. B gactHO-
CTH, B CT. 2 9TOT0 3aKOHA 3aKPEIUIEHO, YTO
MOA  MEXIYHapOOHBIMH  JOTOBOPaMH
VKpauHbl ciiexyeT MOHHUMAaTh JIOTOBOP,
corvanieHue, KOHBEHIINIO, TTAKT, IPOTOKOI
u 1p. (HE3aBHCHMO OT €ro KOHKPETHOTO
Ha3BaHWsA). B MexmyHapomHO# mpakThke

ccpltaroTes Ha cT. 38 YeraBa MexnayHa-
ponnoro cyna OOH ot 26.06.1945 r,
B COOTBETCTBHH C KOTOPBIM K HCTOYHHUKAM
MEXIyHapOIHOTO  IpaBa  OTHOCSATCS:
1) MexxayHapOoAHbIE JOTOBOPHI, 2) MEX-
IyHapoJHble 00bIYau; 3) o0Lye NpUHIHU-
bl 1IpaBa, MPU3HAHHbBIC [[MBUIN30BAHHbI-
MH Hapopamu, 3) cyaeOHbIe peIIeHHS
1 JOKTPHHBI HanboJsee KBaTu(pHUIINPOBaH-
HBIX CIICIIAJIICTOB B c(epe MyOoamIHoro
npaBa pa3IMYHBIX HAIMi Kak JOMOJHU-
TENIbHBIN CIIOCOO Ul OIpeNIeNIeHus Ipa-
BOBBIX HOpM [6]. Kpome 3Toro, B m «a»
cT. 2 BeHCkolf KOHBEHIIMM O MpaBe MEX-
JYHApOIHBIX JOTOBOPOB MOHATHE «IOTO-
BOD» OIIPENEeICTCs KaK MEXIyHapOIHOe
COIIALlICHHE, 3aKII0UYEHHOE MEXIY rocy-
JapcTBaMH B NMUCbMEHHO# Qopme, pery-
JUpyeMoe MEXKAYHApPOAHBIM  IIPABOM,
HE3aBUCHMO OT TOTO, COCTaBIICHO OHO
B OTHOM, JIBYX WJIHM HECKOJIBKHX CBS3aH-
HBIX MEXTy CO00H JOKYMEHTaX, a TaKKe
HE3aBHCHMO OT €r0 KOHKPETHOTO Ha3Ba-
HuA [7]. B 3aKoHOzmaTeNbCTBE OTAEIBHBIX
3apyOeXXHBIX CTPaH 3aKPEeIUICHbl HOPMBI,
KOTOpbIE MPU3HAIOT JOMUHUPYIOIIEE 3Ha-
YeHHEe MEXKITyHapOAHbIX J10roBopoB. Tak,
B HopMax cT. 98 Koncrutynuu Anonun
3aKpEeIUIeHO, YTO BCE JJOIOBOPbI, KOTOPbIE
y)KE 3aKJIIOYCHBI MM OyIyT 3aKJIHOYCHBI
B TIOCJIEAYIONIEM, SIBISIOTCS HAWUBBICIIH-
MH 3aKOHAMH TOCYJapcTBa, U HAI[MOHAIb-
HBIE CyAbl 00S3aHBI WX BEINOIHSTE, €CIH
JTake B KOHCTUTYIIMU WJIM BO BHYTPEHHHUX
3aKOHAX BCTPEYAIOTCS IPOTHBOPEUUBHIE
HOJIOXKCHUS. AHAJIOTUYHbBIC IOJOXKEHHS
3aKperieHbl B KOHCTUTYIIMH ApPreHTHHBI
(ct. 31), Bomrapum (ct. 5), Erunra
(ct. 151), Kuprusum (ct.12), JIutBBI
(ct. 138), Hunepnaumgos (ct. 93), PymbI-
uuu (ct. 10), HBetinapuu (ct. 113), Bene-
cyansl (ct. 128), ObBuieit KOrocnasum
(ct. 124). B TO x€ Bpems B IpYyTHUX 3apy-
OeXHBIX  CTpaHaxX  IPELyCMOTPEHBI
HECKOJIBKO MHBIE BapHAHTHI OIPE/ICIICHHS
CTaTyca MEXLyHapoIHOro forosopa. Tak,
B HEKOTOPBIX M3 HHUX 3aKPEIUIeHBI HOPMBI
0 TOM, YTO MEXIyHapOIHBIC JIOTOBOPBI,
HaJUIeKaluM 00pa3oM paTtu(UIMpOBaH-
Hble, UMEIOT NPEUMYIIECTBO Nepe]] BHY-
TPUHALMOHAILHBIMH 3aKOHAMU C MOMEH-
Ta HX ONyOJUKOBAaHMS, OAHAKO IIPH
YCJIOBHU HMX BBINOJIHEHHS JAPYroil CTopo-
HOU. Takue HOpPMBI IPEAYCMOTPEHBL
B KoHcTUTynusix @panmmn (ct. 55), Manu
(ct. 116), Toro (cT. 23), Tynuca (ct. 23),
Bypkuna-®aco (ct. 151), I'Bunen (ct. 79)
[8, c. 178]. Haumnas ¢ 1989 roga Coser
EBporer  ymenmsier oco0oe BHUMaHHE
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MIOCTPOEHHIO  «OOIIEro  eBponeickoro
JOMay, TMpHIVIAllas K WICHCTBY T€ €BPO-
NeHiCK1e ToCyaapcTBa, KOTOpble 0CBOOO-
JUJIMChH OT sipMa TOTAJIUTAPHBIX PEXKUMOB,
cTapasich 00eCIeuuTh COOMIOICHUE IEMO-
KpaTU4eCcKOro IIIIOpain3Ma, BEPXOBEH-
CTBa TpaBa M 3alIWUTHl NIPaB YEIOBEKa
[9, c. 2], B wiensr koToporo 31 oKTAOps
1995 roma mpuHATAa M YKpawHa, TOCIE
Toro, kak BepxoBuslii CoBerT YKpauHBI
MPOBO3IVIACHII pPEIIeHHe O IPHCOEINHe-
Hun k YcraBy Cosera EBponbl, Takum
0o0pa3zoM B3siB Ha cedst 00s13aHHOCTH TIPH-
BECTH HALMOHAJBHOE 3aKOHOIATENBCTBO
B COOTBETCTBHE C €BPONECHCKMMH HOpMa-
MU ¥ CTaHJIapTaMH, KOTOPbIE IPU3HAIOTCS
MEK/TlyHapOIHBIM COOOIIECTBOM IOPUIHU-
YeCKH OO0S3aTeNbHBIMM, B TOM YHCIE
npeaycMoTpeHHsiMH  KoHBenmueit o
3aIIUTe MpaB YeJI0BEKa M OCHOBHBIX CBO-
6on [10]. ITyte x EBpormetickomy BEIOODY,
KOTOPEII OCYIIECTBIsIeT YKpanuHa, Tpedy-
€T OT Hee MPHU3HAHUS OOIIENPHU3HAHHBIX
MPUHLUIIOB ¥ HOPM MEXIYHapOIHBIX
JOroBOpoB. B cBs3u ¢ 3tMM B YkpauHe
KOHCONIMIMPYETCS  3apyOexHBIH  OIBIT
U VHHOBALMOHHBIE T'yMAaHHCTHYECKHUE
UzeH, 3aKPEIUICHHEe KOTOPBIX OCYIIECT-
BIISICTCS B 3aKOHOJATENIbCTBE IO paccMa-
TpuBaeMbiM Bompocam. C 90-x romos
XX cronerusi, no muenuto B.I. YBaposa,
3HAUYUTEIHHO YCHIMIIACh HMHTCHCHBHOCTH
KOHTaKTOB TIpeACTaBUTENCH YKpauHbI
C MEXIYHapOIHOW IPaBOBOM CHUCTEMOH,
a TI0CIIe MOATMCAHNST MHOXKECTBA MEXKIY-
HapOHO-NIPAaBOBBIX AKTOB, B TOM YHCIIE
1 TI0 BOIIpocaM o0ecIiedeH s IpaB 1 CBO-
00/ TMYHOCTH, BO3HUKIIA ONpeJeNeHHas
3aBUCUMOCTH OT HEE B IO3UTHBHOM
acriekre [11, c. 6]. MbI cuutaem, B A0IOJI-
HEHUE K CKa3aHHOMY ClelyeT JOOaBHTh,
YTO HANMOHAIBHOE 3aKOHOJATEIIECTBO
JOJDKHO OBITH JMHAMHUYHBIM U IOCTOSTHHO
COBEpPILICHCTBOBATHCS, YUUTHIBas pedop-
MHpPOBaHUE aJMHHUCTPATUBHO-TEPPHUTO-
PHAJIBHOM, TOCYIapCTBEHHOH, MPAaBOOOX-
PaHUTENBHOM U CyIeOHOM CHCTEM, a TAKKe
TpeboBaHus ceropHsAmuero aHs1. OnHUM
U3 OCHOBHBIX MEXIYyHapOAHO-TIPABOBBIX
aKTOB 10 BOIIPOCAM 3alLlUTHI IIPAB JIMYHO-
cru sBisercs OOmias Aexiapaunus mpas
yenoBeka OOH ot 10 nexadbpst 1948 roga
(manee — Jlexnapanusi), B KOTOpOU BIep-
Bble OBLIO OTpPa)KEHbI OCHOBHBIE IIpaBa
u cBoOons!l mmyHOCTH. OHAa NpHHATA BO
BCEM MHpE Kak NPaBOBOH CTaHIAPT IIO
stuM Bompocam [12]. Kpome »storo,
B cT. 7 Jlexmaparuu 3aKperiieHo, 9To Bce
SIBJSTFOTCS] CBOOOTHBIMHE M PABHBIMU TI€PE]
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3aKOHOM M MMEIOT IIPaBO Ha 3alluTy,
a B CT. § TOBOPUTCS, YTO KaX/Iblil YeIOBEK
HMEeT IpaBO Ha BOCCTAHOBJICHHE IIpaB
HAlMOHAJBHBIMU CYJlaMH B CIIy4asX HX
Hapymenus [13, c. 10]. Ykazannas exna-
palus mpeacTaBiseT co0oi YeTKuil Mmexa-
HU3M KOHTPOJIS U 3aIIUTHI TPAB YeI0BEKa.
Ee 0coGeHHOCTHIO SBISIETCS TO, YTO YETI0-
BEeK WM IOPUANYECKOE JIMIO, KOTOPHIE
CUMTAIOT, YTO HUX IpaBa HapyIIeHbI,
B COOTBETCTBUM C HOopMmoH KonBeHIumn
MOryT HanpaBuTh xayo0y B ECITY B ciy-
Yyae, €CIM BCE BO3MOMKHOCTH 3aIlUTHI
IIpaB B CBOEM TOCYy/IapCTBE HCIIONB30Ba-
HBI. DTO MPaBO 3aKPeIIeHo U B cT. 55 KoH-
cTUTyuuH YKpaussl [ 14]. YauTeiBas Bax-
HOocTh  Jlekiapaluu, BHEIpEHHE e
B 3aKOHOJATENBCTBO TOCYIapCTB-ydacT-
HHUL, a TaKXe HEeJOCTaTkH, 4 HOoA0ps
1950 roma 6sura mpuasTa KoHBeHIHS O
3aIMTe MIPaB M OCHOBOIOJIIOKHBIX CBOOO
(mamee — KonBennus) [15], kotopas cTpa-
HaMH-y4YaCTHHLIAMH U YKpanHOH patudu-
nupoBaHa. Jlanee B Hee ObLIM BHECEHBI
u3MeHeHus u gononHenus 14 Iporokona-
MH, C pacUIMPEHHEM NIepeyHs IIpaB 1 CBO-
00 JMYHOCTH, YCOBEPLICHCTBOBAHBI
MIOJIHOMOYHSI KOHTPOJIHMPYIOLINX OPraHoB
U TPaBOBOH MEXaHM3M pacCCMOTPEHHS
3adBICHUM O HapymeHusx. OIeHuBas
nanayto Kompenmuio, C. ToHuapeHko
3aMeTHJI, 9TO OHa MMeeT ocoboe 3Hade-
HUE IJI51 €BPONEHCKUX, B TOM YHCIIe YKpa-
HWHCKHX IOPUCTOB, MOCKOJIBKY 3aKpeIUIsieT
IpaBa YelloBeKa, KOTOphle B COBPEMEH-
HBIX CTpaHaxX OIpPEACNIAIOT XapakTep
OTHOILCHUH MEXIy 4YEIOBEKOM M ToCy-
napcTBoM. .. [1pu aToM neiicTBus myOmmy-
HOH BJIACTH JIOJDKHBI OPUEHTUPOBATHCS Ha
0y1aro yenoBeKa M CO3JaHUE TaKUX ycCJo-
BUIl €ro CylIeCTBOBaHHMS, KOTOpbIE OBl
COOTBETCTBOBAJIM €TO ABTOHOMUH U CBO-
0011 KaKk HaWBBICIINM I[EHHOCTSAM. [ocy-
AapCTBO CYMIECTBYET Ui JIIOAEH, a He
Haobopot [16, c. 251]. K aToOMy MBI MOXKeM
J00aBUTH, UTO YKa3aHHOE JOJDKHO peau-
30BBIBAaTBCSl B JKU3HB JIIOOOH CTpaHbI
HE3aBUCHMO OT M3MEHCHHUS BJIACTH U €¢
MOJIUTHYECKOH oKpacku. Crenyomum
aKTOM, KOTOpPBIH HCTOPUYECKH YCHIIWI
3aIIUTy NPaB JMYHOCTH, CTal MexayHa-
POMHBIH IAKT O IPaXKJAHCKUX U MOJIUTH-
yeckux mpaBax oT 16.12. 1966 r, rae
3aKpEIJIeHO, YTO BCE JIIOAU PABHBI TEPET
3aKOHOM M JI000€ OTrpaHHYCHNE WIIH TIpe-
YMEHBIIIEHHE MPaB HE JIOITyCKaeTcs, IpH
9TOM TOCYIapCTBO JOJDKHO OOeCTednTh
4yeaoBeKy  d(GQEKTHBHYI0  IPaBOBYIO
3alIUTy HE3aBUCHMO OT €T0 MPOoIecCcyallb-

Horo craryca. beur npunsar u dakynsra-
TUBHBIH IIPOTOKON K MeX1yHapOoIHOMY
[IAKTY O TPAXJAHCKHX U TOJMTHYECKHUX
mpaBax (nanee — MexIyHapOJHbIH MaKT),
KOTOPBIH OIpeNeNii MEXaHH3M paccMo-
TPEHHs KaJlo0 OTHENBbHBIX JIMI] MO KOH-
KpeTHBIM  oOcTosATenscTBaM. Bwmecte
¢ HUM ObIT TpHHAT MeXTyHapOTHBII
MakT 00 SKOHOMHYECKHX, COIMATBHBIX
U KyNnbTypHBIX TpaBax oT 16.12.1966 r.,
KOTOpbIe OBIIM paTU(GHUIMPOBAaHBl YKpau-
Hoii B 1973 1. [17; 18]. Uccnenys ykasaH-
HBIE MEK/yHapOIHO-IIPABOBbIE AKThI IO
3aIUTe MPaB JIMYHOCTH, CIENYeT aKIeH-
TUpOBaTh BHUMaHME Ha TOM, YTO
B CT. 2 MeXIyHapoIHOTO MaKTa 3aKpe-
IUICHO, YTO TOCYAApCTBO JIOJKHO I'apaH-
TUPOBATh JIMIAM, YbH TpaBa U CBOOOIbI
HapyIeHsl, 3QQEKTHBHYIO 3aIHUTY, U 3TO
MIPaBO JIOJDKHO yCTaHABIMBATHCS CyneO-
HBIM WJIM UHBIM KOMITIETEHTHBIM OpTaHOM,
MIPEAYCMOTPEHHBIM IIPAaBOBOI CHCTEMOIt
crpanbl. Crarbs 6 KonBeHIIMM mpexycma-
TPUBAET TNPaBO KAXKIOro OOBHHAEMOrO
3aIUIaTh ce0s JIMYHO WM MCIIOIb30BaTh
MIPaBOBYIO TOMOIIb BBHIOPAHHOTO 3alIUT-
HHKa. bormee mMONHO mMpaBoO Ha 3aIUTY
3aKkperieH0 B «OCHOBHBIX NPHHIMIAX,
KOTOpBIE KAacaloTCsi pPOJIM  FOPHCTOBY.
B nepsoM mnpuHnune mpenycMOTpEHO,
YTO KaKOBIM MMEeT MpaBO OOPaTHTHCS
K JI0OOMYy IOPHCTY 3a 3allUTON CBOUX
IpaB HA BCEX CTAIUSIX YTOJOBHOTO IIPO-
necca [19]. Onnako B YkpanHe 3aIllUTHU-
KOM MOXXET OBITh JIMIIb OIpeNesIeHHOE
3aKOHOM JIMIIO, YTO MPOTHBOPEUHUT BHILIIE-
YKa3aHHOMY JOKYMEHTY M 4YTO ClIeLyeT
YCTPaHUTh Ha 3aKOHOAATEIFHOM YPOBHE.
3HayeHHe W POoJb YKa3aHHbBIX MEXIyHa-
POIIHO-IIPABOBBIX aKTOB JJIsL HAaIllel cTpa-
HBI MOATBEPIKIAETCS TeM, 4To B KoHcTu-
TynIuH  3aKpeluieHO, 4YTO  TaKOBBIE
SIBIISIFOTCSL YacThI0 HAIIMOHAIBHOTO 3aKO-
HozarenbcTBa. B ee wactax 1 u 2 cr. 24
OTIPEeTICHO, YTO TPaXKIaHe NMEIOT paB-
HBIE TIpaBa U CBOOOMHI, a B CT. 29 mpexyc-
MOTPEHO paBEHCTBO BCEX YYACTHHKOB
cyneOHOro Impolecca mnepel 3aKOHOM
u cynoM. Ct. 59 Koncrutyuuu 3akpenuia
MPaBO Ka)KAOTO Ha IIPABOBYIO IOMOILb,
a B IPEyCMOTPEHHBIX 3aKOHOM CIIy4asix
OHa JI0JDKHA TIPEAOCTABIATHCS OECIIaTHO
[14]. HabnromaeTcst TeHAeHIMS K YHUH-
KallM¥ MEXIyHApOIHBIX MPABOBBIX HOPM
B cdepe YyroioBHOro mporecca 1 rapMo-
mmzanuu YIIK VYkpawHbl, Apyrux 3ako-
HOB, UX aJalTalyy K eBpPOIeHCKUM Mpa-
BOBBLIM IIpn  sTOM
CYIIECTBEHHAs! POJNIb B WX YCOBEpIIEH-

CTaHJapTaM.

CTBOBaHHMHU NPHHAUISKUT EBporneiickomy
Cyly 1O TpaBaM 4eJoBeka (naimee —
ECITY). Kak yka3piBaeTCs YYCHBIMH,
B Ipoluecce COMMKEHHs HalMOHAJIBHBIX
MPaBOBBIX CUCTEM B KOHTEKCTE €BPOIIEHi-
ckoro mpaBoBoro mons mpaktuka ECITY
CITXHUT 00BEUHSIONIUM (HAKTOPOM, TIPO-
BOJHHUKOM 00IIIeeBporeiickux uaei B pas-
JUYHBIE HAIMOHAJBHBIE IIPABOTIOPSIKH
[20, c. 535]. B nomorHeHME K 9TOI paBo-
Boii xapakrepuctuke 10.10. IToros omnpe-
nemw, gyto pemennss ECITY, xots u He
SBJIAIOTCA IPAKTUKOH  HAlMOHAJIBHOM
CyneOHOH CHCTeMBI, BCE XK€ SBISIOTCA
CcyneOHOW TpaKTHKOW  yOEAMTEIBLHOIO
npenenenra (persuasive precedtnt), koTo-
PpBIi SBJIsIETCST OOIIMM [UTsE 00eUX MpaBo-
BBIX CEMEH: OT/AeNbHBIE CyneOHbIE pelle-
HUSI, KOTOpBIE caMX 10 ceGe He CO3[aioT
MIpeIeIeHTa HU B aHIJI0-CAKCOHCKOM, HH
B KOHTHHEHTAJIHHOM 3HAYEHHH, C IIO3H-
UM aBTOPUTETHOCTH CyNa, KOTOPBIA HX
MIPUHSI, CYIIECTBEHHO BIIMSIOT HA TpaK-
THKY JIPyIHX CYJOB, XOTS U HE SBISETCS
oOs3aTenbHbIM s HUX [21, c. 357].
C. KoBanpuyk, O. [lembsiHOBa, T. Boiiten-
KO CZIeJalu BBIBOJ O TOM, YTO Ipeodiaia-
fouied cepoil onpeaencHus AesTelbHO-
cru  ECIIY  sBnstercs  coOnmoneHue
MPUHINIA TPOHOPLUOHAIBHOCTH CHpa-
BE[IMBOTO OajmaHca MEXIy OoOmuMu
HHTEpecaMy o0mecTBa U TPeOOBaHMAME
3aUTH (QYHIAMEHTANBHBIX TpaB (QH3H-
YECKMX JIMI, Ha HEOOXOIMMOCTEL COOJIIO-
nernst kotoporo ECITY HeomHOKpaTHO
oOpaiaia BHUMaHHeE: B 1. 78 peIeHus OT
28.11.1999 r. B nene «bpymapecky mpo-
TuB Pymbiaun», B 1. 54 pemenus ECITH
o1 02.11.2004 r. B nene «Tpery6GeHko mpo-
TUB YKpauHb», B 1. 32 pemenus ECITY
ot 24.03.2005 . B nene «PpuseH MpoTHB
Poccumiickoit ®denepammm» [22, c¢. 591].
HccnenoBanus mMoKa3aiy, 9TO PEMICHUS
ECTIJI npencraBisiioT U3 cedsi CMeIeHHe
Pa3NYHBIX IOPHINYECKUX TPAAWIHH, a
KacareJIb-HO KPHUMHHAIBHO-IIPAaBOBOH —
MIpY TIPUHSATHY HAM PEUICHUI B COOTBET-
ctBud co cT. 6 KonBenuuu «IIpaBo Ha
CIpaBeUINBOE Cy1eOHOE PACCMOTPEHUEY.
Takast «cMecb» TPaJUIMHA, CUCTEM, LIKOJ
NPU3HACTCS MHOTMMH  PalMOHAJILHON
U eIMHCTBEHHO BO3MOXKHOW «TapMOHHY-
HoU koHBepreHmuei» [23, c. 827]. IIpaso-
Boi ocobOenHocThlo pemeHnii ECITY
SIBISIETCS. TO, YTO B OTJENBHBIX M3 HHUX
TpakTyroTcsi TmonoxeHuss KonBeHwmn.
Tak, 0HO U3 KITIOUEBBIX PEIICHHH-TOIKO-
Banuit ECITY packpsiTo B nene «benb3ok
nporus [lonemm» or 25.03.1998 p., rae



OIIPE/ICNICHO, YTO BIEMEHTOM IOHATHSA
CIPaBeUINBOTO CYIeOHOT0 pacCMOTPEHHS
SBJISCTCA TPHHLIMI PAaBEHCTBA CTOPOH
B CyJie, YTO BKJIIOYACT TAKKE M COCTA3a-
TEJIHOCTh B YTOJIOBHOM HPOU3BOJICTBE,
B COOTBETCTBHMHU C Y€M CTOpPOHA OOBHHE-
HUSI ¥ 3aIIUTHl HAJEJCHBI IPaBOM O3Ha-
KaMJIMBAThCSI C TIPEIOCTABICHHBIMHA JIPY-
TOM CTOPOHOHM 3aMEYaHUsIMH M JI0Ka3a-
TENbCTBAMH, JaBas COOTBETCTBYIOIINE
OTBETHI Ha HUX [24, c. 462]. Kpome 3ToTO,
pemennss ECITY oka3pIBalOT 3HAYMTENb-
HOE BJIMSIHUE Ha HAllMOHAJIBHOE 3aKOHO-
JIaTeIbCTBO, IPABOBbIE HHCTUTYTHI M 001a-
CTH IIpaBa rocyaapcTs EBpomsl, B cBsi3H
C YeM cielyeT IPUBECTH IIPUMEPBI, KOr/a
rocynapcTa — yuactHukH CoBeta EBpo-
bl M3MEHWIN CBOE 3aKOHOJATENIECTBO,
Bemonuss pemenns ECITY. Tak, bensrus
BHECJIa W3MEHEHHSI B 3aKOHOIATEIHCTBO
00 ob6pazoBanuu; [penus — o mpeaBapu-
TEJNBEHOM 3aKiIioueHny; VTamus nomnoaHu-
J1a YTOJIOBHOE ITPOIIeCcCyaIbHOE 3aKOHOA-
TEJILCTBO IOJIOXKEHHEM 00 00s13aTeIbHOM
NPUCYTCTBUM 3allIUTHHKA, B TOM YHCIE
U B KaccalMOHHOW wuHcTaHumu; Hunep-
JaHABl BHECIM YTOYHEHUS B BOCHHBII
YTOJIOBHBII KOJEKC U B 3aKOHBI, KOTOpBIE
pEeTyIUpyIOT  OCOOCHHOCTH  OOIICHUS
C NCHUXUYECKH OOJNBHBIMH B YTOJOBHOM
npouecce; BennkoOpuTaHus 3amperuia
TEeJIeCHBIC HAKa3aHMS B TOCYAAPCTBEHHBIX
mKonax u ap. [25, c. 81]. B cBoro ode-
pens, it YKpauHbI 00paleHus ee rpax-
na" B ECITY umerot cymecTBeHHOE 3Ha-
YeHHe, IOCKOIbKY OHHM NPOSBIAIOT, KaK
JakMycoBast Oymara, Kakue B Hal[lOHaJIb-
HBIX  IIPAaBOOXPAHMUTEIbHBIX  OpraHax
U CyAeOHBIX MHCTAHIMAX UMEIOTCS HElO0-
CTAaTKM NO BBIIOJHEHHIO HOpM KoHBeH-
MM B BOIpOcax oOOecredeHusi IpaB
u cBoOO MMYHOCTHU. Tak, B COOTBETCTBUH
CO CTaTUCTHYECKUMU JaHHBIMH II0 COCTO-
ssauro Ha 31 mexaOps 2012 roma Ha pac-
cmotpernn B ECIIY  maxommiioch
10450 nmenm mporuB Ykpawmusl (8,2% ot
o0miero KoJM4ecTBa, KOTOpoe OBLIO
B mpoms3BoxcTee); B 2013 rTomy —
13700 (13,3% COOTBETCTBEHHO OT 00IIIe-
ro koiu4ectsa); B 2014 roxy — 13600 mex
(13,3% or oOmero  KOJIMYECTBA);
B 2015 romgy — 13850 nen (21,4% ot o6ie-
ro xonnyectsa); B 2016 rony — 18150 men
(22,8% or oOmero  KOJIMYECTBA);
B 2017 romy — 7100 nen (12,6% ot obme-
ro Konmmuecta) [26]. Uccnenys 3akoHOMa-
TENBCTBO 3apyOeKHBIX CTpPaH IO IOIHS-
ThIM B cTarbe BompocaM, C.M. Cmoxos
oTMeTHNI, 9To B EBpome OoHO HOCTOSHHO

COBEPILIECHCTBOBAJIOCh,  HapabarbIBaJICs
OITBIT B BOIPOCax 00eCIeueH s IpaB Y-
Hoctu. [Ipu 3TOM cobmonanacek cOanaH-
CHPOBAHHOCTh TapaHTHH M HMHTEPECOB
npaBocyausi M JM4HOCTH. Hampumep,
B AHIIMU YAENSACTCS 3HAYUTEIBHOE BHU-
MaHHe COOJIOACHUIO 3aKOHOB CO CTOPOHEI
HONMUIEHCKUX TIPU apecTe JIHIa IyTeM
BBEJICHUSI B CTPYKTYPHBIX HOJpPa3IeICHHU-
SIX MOJIMIMU CHICUUATBHON TOJKHOCTH —
«odwumepa no Haxzopy» (custody officers),
K KOTOPOMY 00s3aTeJIbHO JI0CTaBIAIOTCS
BCE 3a/Iep)KaHHBIC U KOTOPBIH OCyILIecT-
BJISICT KOHTPOJIb 32 CPOKAaMHU 33€PKaHUs
JMI ¥ pealn3aluell UX MpaB Ha 3alluTy
BO BpeMs KpaTKOBPEMEHHOIO apecra.
3aKoHbI 3T0# cTpanbl quddepeHpoBaH-
HO MOAXOJAT K COOMIOIEHHIO CPOKOB Kpa-
TKOBPEMEHHOTO TIOJIUIEHCKOro apecTa 10
24 qacoB ¢ BO3MOXXHOCTBIO €T0 TPOJIe-
HHS PYKOBOZCTBOM ITOHIMH 10 36 4acoB
U CyaoM — 110 96 4acoB. 3aKOHOM peTyIu-
pyeTcsi OrpaHHYEHHBIH CPOK CyneGHOro
npuKasa o0 apecrte 10 8 CyTOK ¢ BO3MOXK-
HOCTBIO IIPOAJICHHS 3TOT0 MaKCHMaJIbHO-
o Cpoka apecra. 3aKOHOIATENbCTBO
@®paHIMU yCUIIMBAET TapPaHTHU 3aKOHHO-
CTH 3a CYET BBEJCHHS JOJDKHOCTH CIIELH-
QJIIBHOTO Cy/IBM IO CBOOOAAM, KOTODBIH
NPUHUMAECT y4yacTHE NpPH  PELICHHH
BOIpocoB 00 apecte. pyroit npumep —
Wranus u ®pannus, rae nperycMoTpeH
CICLMANBHBIN CY/IbsI 110 TPEABAPUTEIILHO-
My paccienoBanuto. B T'epmanum 3ako-
HOM 3aKpeIUIeHO 00s3aTeNIbHOe ydJacThe
3a7IepXKAHHOTO, AapPECTOBAHHOIO M  HX
3aIUTHUKOB B CyAe€OHOM DPaccMOTpPEHHH
npu U30paHUU, OTMEHE U MPOAOKEHHH
CPOKOB apecTa, TeM caMbIM olecriednBa-
I0TCS TapaHTUH IIPOBEPKH 3aKOHHOCTH
U 0OOCHOBAaHHOCTH  apecTa  JIMIa
[27, c. 96]. MBI cunTaeM HEOOXOAUMBIM
3aKpENHUTh ITOT OINBIT HA 3aKOHOAATEIb-
HOM ypoBHE U B Ykpaune. KoHcTHTyIHs
YKpauHBbI SIBJISETCS JOCTHKCHHEM B pas-
BUTHUH TIPABOBOTO MEXaHHM3Ma 3all[HThl
IpaB YYaCTHUKOB YTOJIOBHOTO Ipolecca.
31ech yMECTHO IIPUBECTH HAYUHYIO MO3H-
muro ['B. I'pebenpkoBa u JI.I1. ®uones-
CKOTr0, 4TO B €€ HOpMax IOATBEPKICHO
HAMEpeHHEe  roCylapcTBa  CJIEA0BaTh
INyTeM I'YMaHU3alUU U JAEMOKpaTH3aLHN
NPaBOBBIX HMHCTUTYTOB K MEXKIYHapol-
HBIM TIPaBOBBIM CTaHJapTaMm, U Kak Obl
NPEKpacHO HU 3By4asl BCE ACKIapallvy,
UX HemocTaTtoyHo. CleyeT HacTynarTenb-
HO UX 3aKpEeIUIITh, CO3JaBasi PEasIbHBIC
YCIIOBUS JUISl BBEJICHHS 3aKOHO/ATEbHEIX
MOJIOKEHUIT B IPAKTHKY M CYACOHBII KOH-
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Tpoub [28, c. 87]. DpdexTuBHyIO 3aIIUTY
IpaB ¥ CBOOOJ JMYHOCTH B YTOJIOBHOM
IpoLecce MOKHO 00€CIeunThb IPU BbIpa-
00TKEe ©QMHOTO YEeTKOro, 3(PPEeKTUBHOIO
IIPAaBOBOIO0 MEXaHMW3Ma Ha 3aKOHOJATEIb-
HOM ypoBHE. OCyIIeCTBICHHE KOMILIEKCA
MEpOIPUATUI YKPAUHOU B IIEPECOPUEHTA-
LM Ha TPaBOBBIC MEXAYHAPOJHBIC CTaH-
JapThl MOTPeOyeT HEe TOJNBKO COBEPIICH-
CTBOBaHMSI YKa3aHHOTO MEXaHH3Ma, HO
1 pehOpMHUPOBAHUS BCEH CHCTEMBI JIOCY-
neOHOTO paccies0BaHus, OPraHOB IIPOKY-
parypel ¥ CyAeOHBIX HWHCTAaHLHWH, YTO
MO3BOJIUT 00ECNIEYUTh TapaHTHU U 3 dek-
TUBHYIO 3aLIUTY JTUYHOCTH.

I[lo pesyabraraM  HCCIICIOBaHHS
CllelyeT CcAeiaTh ClleAyIoUlie BbIBO-
abl: 1) parnduxanus BbIIICHa3BaHHBIX
B CTarb€ MEXIYHapOAHO-IIPaBOBBIX
AKTOB SIBJISCTCS YaCThIO HAI[HOHAJIBHOTO
3aKOHOAATEIbCTBA YKPauHbI; 3aKperuie-
HUe Takux HOpM B Konctutynmn VYipa-
uHel, aeictByromeM YIIK  Vkpaunst
(4. 1 c1. 7), 3akone Ykpaunsl «O0 anBo-
KaType M aJBOKaTCKOH AEATEeIbHOCTH
U IPYrUX 3aKOHax; 2) WX paTu(uKaius
croco0cTBOBaNa YyTBEPXKICHUIO B YKpa-
WHE MPHUHIMIIOB BEPXOBEHCTBA IpaBa
U 3aKOHHOCTH, MOBBIMICHUIO 3()(DHeKTHB-
HOCTH 3aLUTHI IIPaB U CBOOO/ JIMYHOCTH
B chepe YyroJloBHOTO CyAOIPOU3BOJICTBA,
a TaKKe HEIOMYIICHHIO PErpecCHBHOTO
HAIPaBJICHUS B JESITEILHOCTH [IPABOOX-
pPaHUTEIBHBIX OPraHOB U CY/IOB, KOTO-
pBIii  ObLT yHacienoBaH OT ObIBIIErO
CCCP; 3) yactpio 4 crathu 55 KoHcTH-
TYUMH YKpauHbl 3aKpeIUICHO I0JIOXe-
HUE MEXAYHApPOIHO-NIPABOBBIX aKTOB,
B COOTBETCTBHHU C KOTOPBIM I'DaXIaHUH
HMEeT IpaBo, IOCIE HCIOJIb30BAHHS
BCEX HAIIMOHAIBHBIX CPEICTB MPAaBOBOM
3alIMTHI, 00pauaThes 3a 3alUTOH CBOUX
npaB u cBobox B ECIIY u x coorser-
CTBYIOLIMM MEXIYHApOIHBIM CyAeOHBIM
HWHCTaHIMUSAM HJIH K COOTBETCTBYIOIIUM
OpraHaM MEXAYHapOIHBIX OpraHH3a-
LU, YJICHOM HJIH YYaCTHHKOM KOTOPBIX
ABIAETCS YKpauHa; 5) IeATeNbHOCTb
YKpauHbl B MCCIIE[OBAHHOM HampaBile-
HUM JOJDKHA IPOJOJDKAThCS U COBEp-
LIGHCTBOBATbCA HA 3aKOHOJATEILHOM
YPOBHE, B TOM YHCJIE C YYETOM IPHHATHS
HOBBIX MEX/YHapOIHO-TIPABOBBIX aKTOB,
MIOANHUCAHUS HOBBIX JIOTOBOPOB, BHECe-
nusg u3MeHenuit B YIIK u ap. B 1o xe
BpEMs BOTIPOCHI UCCIIEIOBAHHS, PACCMO-
TPEHHBIC B CTarbe, HE SIBISICTCS UCYep-
MBIBAIOIMMH H MOJJICKAT JAajbHEeHIeMy
U3YUYCHHUIO.
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